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CORRIGENDA. 


Page    47,  in  title  at  top  of  page,  instead  of"  within,"  read  "out  o£" 
„     466,  in  the  title  of  the  Form  No.  7,  instead  of  "  issue  issued,"  read 

"issue  joined." 
„     512,  in  heading  of  chapter,  s-  4, 

for  "  in  or  in  the  Vacation  after  Hilary  or  Trinity  Terms," 
read  "  in  Hilary  or  Trinity  Term  or  in  the  Vacation  after." 
„     585,  the  Form,  No.  77,  should  refer  to  49  j  No.  78  should  refer 
to  50 ;  and  No.  80  should  refer  to  51. 


FORMS. 

BOOK   I. 

ARTICLED  CLERKS,  ATTORNIES,  &c. 

1.  Articles  of  Clerkship  (a). 

Articles  of  Agreement  made  the day  of ,  in  the  year 

of  our  Lord  18 — ,  between  A.  A.  (the  attorney)  of ,  gentleman, 

one  of  the  attornies  of  her  majesty's  courts  of  Queen's  Bench,  Common 

(a)  The  articles  must  be  in  writing.  (6  &  7  Vict  c.  73,  s.  3.)  The 
articles  must  be  stamped  with  an  ^£80  stamp  duty  for  the  clerk  to  be  ad- 
mitted an  attorney  or  solicitor  in  the  courts  at  Westminster.  (16  &  17  Vict. 
c.  63,  s.  1,  sch.)  The  stamp  duty  for  a  counterpart  or  duplicate,  if  required, 
is  £1 :  I5s.  (55  Geo.  3,  c.  184,  sched.  part  1,  Articles.)  £60  is  the  stamp 
duty  if  the  admission  is  to  be  only  in  the  courts  of  Common  Pleas  of  Lan- 
caster or  Durham,  or  in  any  other  court  of  record  in  England  holding  pleas, 
where  the  debt  or  damage  amounts  to  40s.  An  attorney  who  has  paid  the 
stamp  duty  of  £60  on  being  articled,  with  a  view  to  being  admitted  in  the 
court  of  a  county  palatine,  must,  under  the  stat.  9  Geo.  4,  c.  49,  s.  4,  pay 
the  further  stamp  duty  of  £20  on  being  admitted  in  any  of  the  courts  at 
Westminster.  (Re  Myres,  8  Q.  B.  520.)  Where  the  clerk  is  bound  afresh 
for  a  new  term  of  years,  after  discharge  from  his  original  articles,  the  same 
duty  is  payable  on  the  new  as  was  payable  on  the  original  articles ;  but  in 
this  case  the  stamp  used  on  the  articles  first  entered  into  will  be  allowed  as 
a  spoilt  stamp  on  being  delivered  up  to  the  commissioners  of  stamps  to  be 
cancelled  within  six  calendar  months  after  execution  of  the  new  articles. 
(55  Geo.  3,  c.  184,  sched.  part  1.) 

The  articles  should  be  stamped  before  they  are  engrossed.  (34  Geo.  3, 
c.  14,  s.  10.)  They  may,  however,  be  stamped  afterwards  on  payment  of  a 
penalty.  By  7  Geo.  4,  c.  44,  s.  4,  the  commissioners  are  prohibited  from 
stamping  them  on  any  pretence  after  six  months  from  the  date.  But  by 
19  &  20  Vict.  c.  81,  s.  3,  the  treasury  may  authorize  them  to  be  stamped 
after  that  time,  subject  to  a  penalty  as  therein  provided.  Such  stamping, 
it  seems,  ought  not  to  be  allowed  unless  in  bona  fide  cases  of  mistake  to 
stamp  the  articles  within  the  six  months,  and  the  court  could  not  admit 
the  party  unless  he  establish  by  affidavit  such  mistake.  (See  Exp.  Williams, 
29  Law  T.  65  ;  iie  Welch,  29  Law  T.  75.) 

The  articles  must  within  six  months  after  they  were  executed  be  enrolled 
with  the  officer  appointed  for  that  purpose  at  the  master's  office,  otherwise 
the  service  under  them  will  be  deemed  to  commence  only  from  the  time  of 
such  enrolment  (34  Geo.  3,  c.  14,  s.  2);  and  this  must  be  strictly  adhered 
to :  (see  Exp.  Pilgrim,  1  B.  &  C.  264 ;  2  D.  &  R.  429.)  It  is  the  duty  of 
the  attorney  to  enrol  them.  (Dw/awr  v.  ^i^-e/,  22  Law  J.  Ch.  678.)  In  some 
cases  the  court  have  allowed  a  copy  or  draft  of  the  articles  to  be  enrolled. 
They  would  do  so  where  they  have  been  stolen  {Exp.  Nash,  5  M.  &  Gr.  696  ; 
Exp,  Bechenden,  I  H.  &  W.  193),  or  accidentally  destroyed  (Exp.  Briggs,  1 
D.  &  L.  94),  or  lost  {Exp.  Clarke,  3  B.  &  A.  610  ;  Exp.  Chapman,  3  DowL 
562) ;  and  see  2  &  3  Vict.  c.  33,  s.  9;  1  Pract.  10th  ed.  31. 

Also  within  six  calendar  months  after  the  date  of  the  articles  the  attorney 
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Pleas  and  Exchequer  of  Pleas,  at  Westminster  (a),  and  a  solicitor  in 

the  hi^h  court  of  Chancery,  of  the  one  part,  and  C.  C.  (b)  of , 

and  3.  C.  {the  clerk)  [son  of  the  said  C.  C]  of  the  other  part. 
Witness,  that  the  said  £>.  C.  of  his  own  free  will,  [and  by  and  with 
the  consent  and  approbation  of  the  said  C.C.,'\  hath  placed  and  bound 
himself,  and  by  these  presents  doth  place  and  bind  himself,  clerk  to 
the  said  A.  A.,  to  serve  him  from  the  day  of  the  date  hereof  for  and 
during  and  until  the  full  end  and  term  of  five  [or  "  three  years,"  if 
the  clerk  have  taken  the  degree  of  bachelor  of  arts,  or  of  law,  in  one 
of  the  Universities  of  Oxford,  Cambridge,  Dtiblin,  London  or 
Durham]  years  from  hence  next  ensuing  and  fully  to  be  complete 
and  ended :  And  the  said  C.  C.  doth  hereby,  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  A.  A.,  his  exe- 
cutors, administrators  and  assigns,  that  the  said  D.  C.  shall  and  will 
well,  and  faithfully,  and  diligently,  serve  the  said  A.  A.  as  his  clerk 
in  the  business,  practice  or  profession  of  an  attorney  at  law  and  solicitor 
in  Chancery,  from  the  day  of  the  date  hereof,  for  and  during  and  until 
the  full  end  of  the  said  term  of  live  [or  "three"]  years  :  And  that  the 
said  D.  C.  shall  not,  at  any  time  during  such  term,  cancel,  obliterate, 
injure,  spoil,  destroy,  waste,  embezzle,  spend  or  make  away  ■with  any 
of  the  books,  papers,  writings,  documents,  monies,  stamps,  chattels  or 
other  property  of  the  said  A.  A.,  his  executors,  administrators  or  as- 
signs, or  his  partner  or  partners,  or  any  of  his  clients  or  employers: 
And  that,  in  case  the  said  D.  C.  shall  act  contrary  to  the  last-men- 
tioned covenant,  or  if  the  said  A.  A.,  his  executors,  administrators  or 
assigns,  or  his  partner  or  partners,  shall  sustain  or  suffer  any  loss  or 
damage,  by  the  misbehaviour,  neglect  or  improper  conduct  of  the  said 
D.  C.,  the  said  C.  C,  his  heirs,  executors  or  administrators,  shall 
indemnify  the  said  A.  A.  and  make  good  and  reimburse  him  the  amount 
or  value  thereof:  And  further,  that  the  said  D.  C.  will  at  all  times 
keep  the  secrets  of  the  said  A.  A.  and  his  partner  or  partners,  and  will 
at  all  times  during  the  said  term  readily  and  cheerfully  obey  and 
execute  his  or  their  lawful  and  reasonable  commands :  and  shaJl  not 
depart  or  absent  himself  from  the  service  or  employ  of  the  said  A.  A. 
at  any  time  during  the  said  term  without  his  consent  first  obtained ; 
and  shall  from  time  to  time,  and  at  all  times  during  the  said  term, 
conduct  himself  with  all  due  diligence,  honesty  and  propriety  :  And 
that  the  said  C.  C,  his  executors  and  administrators,  will  from  time 
to  time,  and  at  all  times  during  the  said  term,  find  and  provide  the 


must  make  or  procure  to  be  made  an  affidavit  stating  the  due  execution  of 
them,  and  that  he  himself  has  been  duly  admitted  an  attorney.  The  affidavit 
must  be  filed  within  six  calendar  months  after  the  execution  of  the  articles 
with  the  proper  officer  at  the  master's  office.  (7  &  8  Vict.  c.  78,  ss.  8,  9, 
10,  20 ;  see  form  of  affidavit,  post,  10.) 

(a)  If  not  an  attorney  of  all  three  courts  alter  this  accordingly.  The 
service  must  be  with  a  practising  attorney  or  solicitor.  (6  &  7  Vict  c.  73, 
s.  3.)  The  attorney  or  solicitor  must  not  have  more  than  two  articled  clerks. 
(7  &  8  Vict  c.  73,  8. 4.)  But  this  does  not  prevent  two  attomies  in  partner- 
ship from  each  having  that  number  :  (see  Exp.  Bailey,  Re  Harper,  9  B.  &  C. 
691 ;  4  M.  &  Hy.  600.)  But  there  must  be  a  separate  binding  to  each,  and 
if  the  binding  were  to  the  two  (as  it  might  be)  the  clerk  would  be  deemed 
the  clerk  of  each,  and  neither  could  have  more  tlian  one  other  clerk  bound  to 
him.     (Id.) 

(6)  If  the  party  to  be  bound  be  of  full  age,  a  third  person  is  seldom  made 
pany  to  the  indenture. 
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said  D.  C.  with  all  and  all  manner  of  necessary  and  becoming  apparel, 
and  also  physic  and  surgery  in  the  case  of  illness.  {This  latter  cove- 
nant might  be  extended  to  other  things  ;  as  for  the  support  and  main- 
tenance of  the  clerk,  Sfc.)  And  the  said  D.  C.  doth  hereby  for  himself 
covenant  with  the  said  A.  A.,  his  executors,  administrators  and  assigns, 
that  he  the  said  D.  C.  will  truly,  honestly  and  diligently  serve  the  said 
A.  A.  at  all  times  for  and  during  the  said  terra,  as  a  faithful  clerk  ought 
to  do,  in  all  things  whatsoever,  in  the  manner  above  specified.     In 

CONSIDERATION  whcrcof  and  of  £ ,  by  the  said  C.  C.  to  the  said 

A.  A.  paid,  at  or  before  the  sealing  and  delivery  of  these  presents  (the 
receipt  whereof  the  said  A.  A.  doth  hereby  acknowledge,  and  of  and 
from  the  same  doth  release  and  discharge  the  said  C.  C.  for  ever  by 
these  presents),  the  said  A.  A.  for  himself,  his  heirs,  executors  and 
administrators,  doth  covenant  with  the  said  C.  C,  his  executors  and 
administrators,  that  the  said  A.  A.  will  accept  and  take  the  said  D,  C. 
as  his  clerk  :  And  also  that  the  said  A.  A.  will,  by  the  best  ways  and 
means  he  may  or  can,  and  to  the  utmost  of  his  skill  and  knowledge, 
teach  and  instruct,  or  cause  to  be  taught  and  instructed,  the  said  D.  C. 
in  the  said  practice  or  profession  of  an  attorney  at  law  and  solicitor  in 
Chancery,  which  he  the  said  A.  A.  now  doth,  or  shall  at  any  time 
hereafter  during  the  said  term,  use  or  practice ;  {other  covenants  may, 
if  within  the  object  of  the  clerkship,  be  here  inserted.  Sometimes,  if 
the  clerk  has  been  some  time  acting  in  the  profession,  the  attorney 
covenants  to  pay  him  a  salary ;)  and  also  will,  at  the  expiration  of  the 
said  term,  use  his  best  means  and  endeavours,  at  the  request,  costs  and 
charges  of  the  said  C  C.  and  D.  C,  or  either  of  them,  to  cause  and 
procure  him  the  said  D.  C.  to  be  admitted  and  sworn  an  attorney  of 
her  majesty's  said  courts  of  Q.  B.,  C.  P.  and  Exch.  of  Pleas,  or  either 
of  them,  and  of  the  high  court  of  Chancery,  or  any  other  of  her  ma- 
jesty's courts  of  law  or  equity,  provided  the  said  D.  C.  shall  have  well, 
faithfully  and  diligently  served  his  said  intended  clerkship :  Provided 
always,  and  the  said  A.  A.  doth  hereby  for  himself,  his  heirs,  executors 
and  administrators,  covenant  with  the  said  C  C,  his  executors  and 
administrators,  that  in  case  the  said^.  A.  or  the  said  D.  C.  shall  depart 
this  life  within  the  first  [three]  years  of  the  said  term,  he  the  said 
A.  A.,  his  heirs,  executors  or  administrators,  will  repay  to  the  said 
C.  C,  his  executors  or  administrators,  such  portion  of  the  said  sum  of 

£ as  is  hereinafter  mentioned ;  that  is  to  say,  if  such  decease  of 

either  of  them,  the  said  A.  A.  and  D.  C,  shall  happen  before  the  ex- 
piration of  the  first  year  of  the  said  term,  the  sum  of  £ ;  if  such 

decease  shall  happen  after  the  expimtion  of  the  first  year,  and  before 

the  expiration  of  the  second  year  of  the  said  term,  the  sum  of  £ ; 

and  if  such  decease  shall  happen  after  the  expiration  of  the  second  year, 
and  before  the  expiration  of  the  third  year  of  the  said  term,  the  sum  of 

£ {a).     In  witness  whereof  the  parties  aforesaid  have  hereunto 

set  their  hands  and  seals,  the  day  and  year  first  above  mentioned. 
Signed,  sealed  and  delivered  by  the  within-  A.  A.     (l.s.^ 

named  parties,  in  the  presence  of  C.  C.    (l.s.) 

W.  F.  D.  a    (L.s.)  (ft) 

F.F. 

(a)  See  as  to  the  return  of  part  of  the  premium  in  the  case  of  death,  &c.| 
1  Pr.  10th  ed.  36. 

(6)  The  articles  must  be  executed  both  by  the  attorney  and  the  clerk  to 
be  bound  by  them,  the  time  of  service  being  reckoned  only  from  the  actual 
execution.     {Eip.  Angel,  4  Jur.  Qo6.) 

b2 
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2.  AsfiffTtment  of  Articles  of  Clerkship  during  the  continuance  oftJie 
Term  (a). 

This  Indenture,  made  the day  of ,  18 — ,  Between  A.  A., 

of ,  gentleman,  one  of  the  attornies  of  her  majesty's  courts  of 

Queen's  Bench,  Common  Pleas  and  Exchequer  of  Pleas,  at  Westmin- 
ster (6),  and  a  solicitor  in  the  high  court  of  Chancery,  of  the  first 

part;   C.  C,  of ,  and  D.  C.  {the  clerk),  [son  of  the  said  C.  C,] 

of  the  second  part ;  and  E.  F.,  of ,  gentleman,  one  of  the  attor- 
nies of  her  majesty's  said  courts,  and  a  solicitor  in  the  high  court  of 
Chancery,  of  the  third  part.     Whereas,  by  articles  of  clerkship, 

bearing  date  the day  of ,  a.d.  18—,  between  the  said  A.  A., 

oi  the  one  part,  and  the  said  C.  C.  £uid  Z>.  C,  his  son,  of  the  other 
part,  the  said  JD.  C,  of  his  own  free  will,  did  put,  place  and  bind 
himself  clerk  to  the  said  A.  A.,  to  serve  him  from  the  day  of  the  date 
thereof,  for  and  during  and  unto  the  full  end  and  term  of  [five] 
years,  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
subject  to  the  several  covenants  and  conditions  therein  contained  : 
And  whereas  the  said  D.  C.  hath  served  the  said  A.  A.,  as  his  clerk, 
from  the  day  of  the  date  of  the  said  articles  to  the  day  of  the  date  of 

these  presents,  being  a  period  of years  and  months :  And 

whereas  it  has  been  agreed,  that  the  said  A.  A.  shall  assign  to  the  said 
E.  F.  all  benefit  and  advantage  of  him  the  said  A.  A.,  under  or  by 
virtue  of  the  said  recited  articles  of  clerkship,  for  all  the  residue  now 
to  come  and  unexpired  of  the  said  term  of  five  years ;  and  it  has  been 
further  agreed,  that  the  said  D.  C.  shall  put,  place  and  bind  himself 
as  clerk  to  the  said  E.  F.  from  the  day  of  the  date  of  these  presents 
for  the  remainder  of  the  said  term  :  Now  tliis  Indenture  witnesseth, 
that,  in  pursuance  of  the  said  agreement,  he,  the  said  A.  A.  at  the 
request  and  with  the  consent  of  me  said  C.  C.  and  D.  C,  testified  by 
their  respectively  being  parties  to  these  presents,  hath  assigned,  trans- 
ferred and  set  over,  and  by  these  presents  doth  assign,  transfer  and  set 
over  unto  the  said  E.  F.  all  benefit  and  advantage,  interest,  claim 
and  demand  whatsoever  of  him  the  said  A.  A.  under  the  hereinbefore 
in  part  recited  articles  of  clerkship,  and  the  service  of  him  the  said 

D.  C.  under  or  by  virtue  of  the  same,  to  have  and  to  hold  all  right 
and  interest  whatsoever  of  him  the  said  A.  A.  in  and  to  the  service  of 
him  the  said  D.  C,  under  or  by  virtue  of  the  same,  unto  the  said 

E.  F.,  his  executors,  administrators  and  assigns.  And  this  indenture 
furtljer  witnesseth,  that  the  said  D.  C,  of  his  own  free  will,  and  by 
and  with  the  consent  and  approbation  of  the  said  C.  C,  testified  as 
aforesaid,  hath  put,  placed  and  bound  himself,  and  bv  these  presents 
doth  put,  place  and  bind  himself,  clerk  to  the  said  E.  P.,  to  serve  him 
from  the  day  of  the  date  of  these  presents  for  and  during  the  remainder 
of  the  said  term  of  five  years  (c),  and  fully  to  be  complete  and  ended ; 
and  the  said  C.  C,  for  himself,  his  heirs,  executors  and  adminis- 
trators, doth  covenant  with  the  said  E.  F.,  his  executors,  administra- 
tors and  assigns  by  these  presents  in  manner  following  (that  is  to 
say"),  that  the  said  D.  C.  will  well  and  faithfully  serve  the  said  E.  F. 
as  nis  clerk,  &c.  {The  rest  of  the  form  may  be  taken  from  that  of 
the  original  articles,  ante,  1,  but  confimng  the  service  and  covenants 
to  the  remainder  of  the  term.) 

(a)  See  C  &  7  Vict.  c.  73,  s.  5 ;  and  see  1  Pract.  10th  ed.  85.  The  stamp 
duty  upon  this  assignment  is  \l.  15«.     See  ante,  p.  I,  note  (a). 

{b)  If  not  an  attorney  of  all  these  courts,  alter  this  accordiiiply. 

\c)  Exp.  Unthank,  2  M.  &  P.  453 ;  Exp.  Johnttm,  2  Jur.  966 ;  1  Pract 
10th  ed.  35. 
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3.  Rule  to  discharge  Articles  of  Clerkship,  and  for  enabling  Clerk  to 
enter  into  fresh  Articles  with  another  Master  {a). 

(Formal  parts  as  usual.)  "  To  show  cause  why  D.  C.  should  not 

be  discharged  from  articles  of  clerkship,  bearing  date ,  and  made 

between  {state  the  parties),  and  why  the  said  D.  C.  should  not  be  at 
liberty  to  enter  into  further  articles,  for  the  residue  of  his  service  of 
clerk,  to  E.  F.,  and  why  such  further  articles  should  not  be  iurolled, 
without  an  assignment  of  the  original  articles." 


4.  Notice  to  Examiners  of  Intention  to  apply  for  Examination  (h). 

Notice  is  hereby  given  that  D.  C.  of ,  whose  place  of  abode  [or 

"  service"!  for  the  last  preceding  twelve  months  has  been  at ,  and 

who  was  lately  [or  "  is  now"]  under  articles  of  clerkship  to  A.  A. 

of ,  attorney  at  law  [and  also  under  articles  of  assignment  from 

the  said  A.  A.  to  E.  F.  attorney  at  law],  intends  to  apply  next 

term  for  examination,  in  order  to  be  admitted  an  attorney  of  her 
majesty's  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]  at  West- 
minster.    Dated  this day  ,  18 — . 

D.  C. 


(o)  This  was  the  form  of  the  rule  in  Exp.  Cartmel,  6  Jur.  950 ;  Exp. 
Cartley,  12  L.  J.,  Q..B.,  98  ;  2  Dowl.  N.  S.  945.     As  to  the  cases  in  which 

the  court  will  discharge  the  articles,  see  1  Pract  10th  ed.  35  ;  Exp.  ,  8 

Jur.  848,  where  the  attorney  had  been  transported  ;  Exp.  Allen,  Id.  1169  ; 
Exp.  Lewis,  2  D.  &  L.  130  ;  Exp.  Barbell,  6  Dowl.  505.  If  the  master  has 
absconded,  the  rule  may  be  ordered  to  be  served  at  his  last  place  of  abode, 
and  to  be  stuck  up  in  the  Queen's  Bench  office,  and,  if  he  has  an  agent  in 
England,  by  also  leaving  a  copy  of  it  with  him.  {Exp.  Wilkinson,  9  Dowl. 
320;  see  Exp-  Cartmel,  Exp.  Cartley,  supra.) 

(b)  By  the  R.  H.  16  Vict,  (as  to  attornies  and  articled  clerks),  part  1,  r.  1, 
no  person,  unless  he  shall  have  been  previously  admitted  a  solicitor  of  the 
High  Court  of  Chancery,  shall  be  admitted  to  be  an  attorney  of  the  courts 
of  Q.  B.,  C.  P.  or  Exch.,  unless  he  has  obtained  a  certificate  of  the  examiners 
of  his  fitness  and  capacity.  The  4th  rule  orders  that  the  examination  of  the 
clerk  shall  take  place  in  the  Hall  of  the  Incorporated  Law  Society  in 
Chancery  Lane,  and  that  the  same  shall  take  place  on  such  days  as  the  ex- 
aminers, or  any  five  of  them,  shall  appoint:  and  "  that  any  person  not  pre- 
"  viously  admitted  an  attorney  of  any  of  the  three  courts,  and  desirous  of 
"  being  admitted,  shall  give  notice  to  the  said  examiners,  before  the  com- 
"  mencement  of  the  term  next  preceding  that  in  which  he  shall  propose  to 
"  be  examined,  of  his  intention  to  apply  for  examination,  by  leaving  the 
"  same  with  the  secretary  of  the  said  society  at  their  said  hall ;  which  notice 
"  shall  also  state  his  place  or  places  of  residence  or  service  for  the  last  pre- 
"  ceding  twelve  months,  and  in  case  of  application  to  be  admitted  on  a 
"  refusal  of  the  certificate  shall  give  ten  day's  notice,  to  be  served  in  like 
"  manner,  of  the  day  appointed  for  hearing  the  same."  The  examiners  will 
not  as  of  course  refuse  to  examine  a  clerk  who  has  given  an  insufficient 
notice,  and  they  may  examine  him  de  bene  esse,  referring  the  matter  to  the 
court  for  their  decision.  Where  the  clerk  has  failed  in  obtaining  the  ex- 
aminers' certificate,  he  must,  before  proceeding  to  a  further  examination, 
give  a  fresh  term's  notice  of  his  intention  so  to  do.  {Exp.  Henry,  1  P.  &  D. 
71;  Re  Examiners  of  Attornies,  8  A.  &  E.  745.)  But  under  peculiar  circum- 
stances the  court  may  dispense  with  it 
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5.  Hegulations  and  Course  of  Proceedings  as  to  the  Examination. 

The  following  are  the  regulations  which  were  submitted  by  the  exa- 
miners to  the  judges,  and  approved  of  by  the  latter  in  H.  T.  16  Vict., 
for  the  examination  of  persons  applying  to  be  admitted  as  attomies  of 
either  of  the  three  courts  of  law^  at  Westminster ;  viz. 

"  1.  Every  person  applying  to  be  admitted  an  attorney  of  any  of  the 
said  courts  pursuant  to  the  said  rules  shall,  within  the  first  seven  days 
of  the  term  in  which  he  is  desirous  of  being  admitted,  leave,  or  cause 
to  be  left,  with  the  secretary  of  the  said  Incorporated  Law  Society,  his 
articles  of  clerkship  duly  stamped,  and  also  any  assignment  which  may 
have  been  made  thereof,  together  with  answers  to  the  several  questions 
hereunto  annexed,  signed  by  the  applicant,  and  also  by  the  attorney, 
or  attomies,  London  agent,  barrister  or  special  pleader  with  whom 
he  shall  have  served  his  clerkship. 

*'  IL  In  case  the  applicant  shall  show  sufficient  cause,  to  the  satis- 
faction of  the  examiners,  why  the  first  regulation  cannot  be  fully 
complied  with,  it  shall  be  in  the  power  of  the  said  examiners,  upon 
sufiicient  proof  being  given  of  the  same,  to  dispense  with  any  part  of 
the  first  regulation  that  they  may  think  fit  and  reasonable. 

"  III.  Every  person  applying  for  admission  shall  also,  if  required, 
sign  and  leave  or  cause  to  be  left,  with  the  secretary  of  the  said  society, 
answers  in  writing  to  such  other  written  or  printed  questions  as  shall 
be  proposed  by  the  said  examiners  touching  his  said  service  and  con- 
duct, and  shall  also,  if  required,  attend  the  said  examiners  personally, 
for  the  purpose  of  giving  further  explanations  touching  the  same,  and 
shall  also,  if  required,  procure  the  attorney  or  attomies  with  whom 
he  shall  have  served  his  clerkship  as  aforesaid,  to  answer,  either  per- 
sonally or  in  writing,  any  questions  touching  such  service  or  conduct, 
or  shall  make  proof  to  the  satisfaction  of  the  said  examiners  of  his 
inability  to  procure  the  same. 

**  IV.  Every  person  so  applying  shall  also  attend  the  said  examiners  at 
the  hall  of  the  said  society,  at  such  time  or  times  as  shall  be  appointed 
for  that  purpose  pursuant  to  the  said  rule,  as  the  said  examiners  shall 
appoint,  and  shall  answer  such  questions  as  the  said  examiners  shall 
then  and  there  put  to  him,  by  written  or  printed  papers,  touching  his 
fitness  and  capacity  to  act  as  an  attorney,  and  in  the  usual  business 
transacted  by  an  attomey. 

"  V.  Upon  compliance  with  the  aforesaid  regulations,  and  if  the 
major  part  of  the  said  examiners  actually  present  at  and  conducting 
the  said  examination  (one  of  them  being  one  of  the  said  mastere)  shall 
be  satisfied  as  to  the  fitness  and  capacity  of  the  person  so  applying  to 
act  as  an  attorney,  the  said  examiners  so  present,  or  the  major  part 
of  them,  shall  certify  the  same  under  their  hands  in  the  following  form, 
viz. — 

Form  of  Certificaie  of  Examiners. 

"  In  pursuance  of  the  rules  made  in  Hilary  Term,  1863,  of  the 
Courts  of  Queen's  Bench,  Common  Pleas  and  Exchequer,  we,  being 
the  major  part  of  the  examiners  actually  present  at  and  conducting  the 
examination  o{  A.  Ji.  of  &c.,  do  hereby  certify  that  we  have  examined 
the  said  A.  B.,  as  required  by  the  said  rules :   And  we  do  testify  (a) 

(a)  In  the  form  given  by  the  regulations  in  Easter  Term,  1846,  the  term 
"certify"  was  here  used.  "  Testifying,"  &c.  is  the  term  used  in  the  rule 
Na  1,  which  gives  the  above  form. 
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that  the  said  A.  B.  ia  fit  and  capable  to  act  as  an  attorney  of  the  said 
courts,  and  in  the  usual  business  transacted  by  attomies." 

QUBSTIONS  AS  TO  DUB  SeRVIOB  OP  ARTICLES  OF  ClEBKSHIP. 

To  be  answered  by  the  Clerk. 

"  I.  What  was  your  age  at  the  date  of  your  articles  ? 

*'  II.  Have  you  served  the  whole  terra  of  your  articles  at  the  oflSce 
where  the  attorney  or  attomies  (a)  to  whom  you  were  articled  or  assigned 
caiTied  on  his  or  their  business  ?  and  if  not,  state  the  reason. 

**  III.  Have  you,  at  any  time  during  the  term  of  your  articles,  been 
absent  without  the  permission  of  the  attorney  or  attomies  to  whom 
you  were  articled  or  assigned  ?  and  if  so,  state  the  length  and  occasions 
of  such  absence. 

"  IV.  Have  you,  during  the  period  of  your  articles,  been  engaged 
or  concerned  in  any  profession,  business  or  employment  other  than 
your  professional  employment  as  clerk  to  the  attorney  or  attomies  to 
whom  you  were  articled  or  assigned  ? 

"  V.  Have  you,  since  the  expiration  of  your  articles,  been  engaged 
or  concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor  1" 

Questions  to  be  answered  by  the  Attorney,  Agent,  Barrister  or  Special 
Pleader  with  whom  the  Clerk  may  have  served  any  part  of  the  Time 
under  his  Articles. 

*'  I.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  oflSce 
where  you  carry  on  your  business  ?  and  if  not,  state  the  reason. 

"  II.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles, 
been  absent  without  your  permission  ?  and  if  so,  state  the  length  and 
occasions  of  such  absence. 

"  III.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been 
engaged  or  concerned  in  any  profession,  business  or  employment, 
other  than  his  professional  employment  as  your  articled  clerk  ? 

"  IV.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship, 
with  the  exceptions  above  mentioned,  been  faithfully  and  diligently 
employed  in  your  professional  business  of  an  attorney  or  solicitor  ? 

"  V.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles, 
been  engaged  or  concerned,  and  for  how  long  time,  in  any  and 
what  profession,  trade,  business  or  employment,  other  than  the  pro- 
fession of  an  attorney  or  solicitor  ?" 

Certificate].  "  And  I  do  hereby  certify  that  the  said  A.  B.  has  duly 
and  faithfully  served  under  his  articles  of  clerkship  [or  '  assignment,' 
as  the  case  may  be,^  bearing  date,  &c.,  for  the  term  therein  expressed, 
and  that  he  is  a  fit  and  proper  person  to  be  admitted  an  attorney  (b)." 

The  Clerk  must  also  attend  to  the  following  Directions  (e). 

Each  candidate  will  have  a  number  given  to  him,  and  will,  at  the 
examination,  take  his  seat  at  the  table  according  to  such  number. 


(o)  The  terms  "  solicitor  or  solicitors"  were  here  inserted  in  the  former 
regulations  of  Easter  Term,  1846. 

(6)  This  certificate  was  not  required  by  the  former  regulations  of  Easter 
Term,  1846. 

(c)  These  directions  do  not  form  any  part  of  the  regulations  made  by  the 
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A  paper  of  questions  will  be  delivered  to  him  with  his  name  and 
number  upon  it,  containing  questions  to  be  answered  in  writing,  classed 
under  the  several  heads  of— 

1.  Preliminary.— 2.  Common  law  and  practice  of  the  courts. — 3. 
Conveyancing,  —  4.  Equity  and  practice  of  die  courts. — 5.  Bankruptcy 
and  practice  of  the  courts. — 6.  Criminal  law  and  proceedings  before 
ma^strates. 

Each  candidate  is  required  to  answer  all  the  preliminary  questions 
(No.  1),  but  it  is  not  expected  that  he  should  answer  every  question 
under  each  of  the  other  heads. 

The  answers  to  the  questions  under  the  several  heads  are  to  be 
written  on  separate  papers,  prefixing  to  each  answer  the  number  of 
the  question,  and  each  paper  should  be  written  in  a  plain  and  legible 
manner,  and  signed. 

When  the  candidate  has  finished  his  answers,  he  will  deliver  them, 
together  with  his  printed  copy  of  the  questions,  at  the  examiners'  table, 
and  he  will  then  receive  a  ticket  which  he  is  to  give  to  the  person  at 
the  door  when  he  goes  away. 

No  candidate  will  be  allowed  to  communicate  with,  receive  assist- 
ance from  or  copy  from  the  paper  of  another ;  and  in  case  this  rule  is 
discovered  to  be  infringed,  such  person  will  be  considered  not  to  have 
passed  his  examination. 

After  the  examination  has  begun,  no  candidate  is  to  leave  the  Hall 
(without  jjermission  obtained)  until  he  shall  have  delivered  in  his  an- 
swers, and  any  candidate  who  leaves  the  Hall  without  permission  will 
not  be  allowed  to  return. 


6.  Petition  and  Appeal  to  Judges  on  Refusal  by  Examiners  to  grant 
Certificate. 

It  is  ordered  by  R.  H.  16  Vict,  (as  to  attomies,  &c.),  part  1,  r.  3, 
"  That  in  case  any  person  shall  be  dissatisfied  with  the  refusal  of  the 
examiners  to  grant  such  certificate,  he  shall  be  at  liberty,  within  one 
month,  to  apply  for  admission  by  petition  in  writing  to  the  judges, 
to  be  delivered  to  the  clerk  of  the  lord  chief  justice  of  the  Court  of 
Queen's  Bench,  upon  which  no  fee  or  gratuity  shall  be  received,  which 
application  shall  be  heard  in  Serjeants'  Inn  Hall  by  not  less  than  three 
of  the  judges." 

7.  Notice  to  he  left  at  the  Master's  Office  of  place  of  Abode,  Sfc.  of 
Clerk  intending  to  apply  for  Admission  (a). 

Notice  is  hereby  given  that  D.  C,  of ,  whose  place  of  abode 

[or  "  service"]  for  the  last  preceding  twelve  months  has  been  at , 


judges.  The  clerk  having  given  the  notice  of  his  intention  to  apply  for  the 
examination,  as  directed  ante,  5,  and  forwarded  to  the  Law  Society  the 
articles  of  clerkship  and  assignment,  if  any,  together  with  answers  to  the 
above  questions,  the  secretary  of  that  society  will  send  or  give  him  infor- 
mation as  to  when  he  is  to  attend  to  be  examined. 

(a)  By  R.  H.  16  Vict  (as  to  attomies,  S^c.),  part  1,  r.  5,  it  is  ordered, 
"  That  three  days  at  the  least  before  the  commencement  of  the  term  next 

E receding  that  in  which  any  person  not  before  admitted  shall  propose  to 
e  admitted  an  attorney  of  either  of  the  courts,  he  shall  cause  to  be  de- 
livered at  the  Master's  office  a  written  notice,  which  shall  state  his  place 
or  places  of  abode  or  service  for  the  last  preceding  twelve  months,  and 
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and  who  was  lately  [or  **  is  now"]  under  articles  of  clerkship  to  A,  A., 

of ,  attorney  at  law,  [and  if  he  has  abo  served  under  some  other 

persons  to  whom  he  has  been  assigned,  you  must  state  it  thus — "  and 
also  under  articles  of  assignment  from  the  said  A.  A.  to  E.  F.  attorney 
at  law,  and  also  under  articles  of  assignment  from  the  said  E.  F.  to," 

&c. — so  stating  all  the  assignments,^  intends  to  apply  next term 

to  be  admitted  an  attorney  of  her  majesty's  court  of  Q.  B.  [or  "  C.  P." 

or  "  Exch.  of  Pleas"]  at  Westminster. '  Dated  the day  of , 

18-.  D.  C. 


8.  Entry  of  Place  of  Abode,  Sfc.  of  Clerk  to  be  made  in  the  Jtidges' 

Books. 

This  entry  is  required  by  the  rule  of  H.  T.  16  Vict,  (as  to  attomies, 
&c.),  part  1,  r.  5,  infra,  note.  The  form  of  the  entry  is  the  same  as 
that  supra,  No.  7,  except  that  it  is  not  necessary  to  insert  in  it  the 
place  of  abode  for  the  last  preceding  twelve  months,  but  merely  the 
last  place  of  abode.  The  entry  should  be  made  before  the  first  day  of 
the  term  next  preceding  that  in  which  the  application  for  the  admission 
is  intended  to  be  made. 


9.  Menewal  of  Notices  for  Examination  or  Admission,  where  former 
ones  not  acted  on,  6^c. 

By  R.  H.  16  Vict,  (as  to  attomies,  &c.),  part  1,  r.  6,  "  Every  person 
so  proposing  to  be  admitted  an  attorney  of  either  of  the  said  courts, 
who  shall  have  given  such  notices  of  his  intention  to  apply  for  ex- 
amination and  admission  as  aforesaid,  or  as  authorized  by  this  rule,  and 
who  shall  not  have  attended  to  be  examined,  or  not  have  passed  the 
examination,  or  not  have  been  admitted,  may,  within  one  week  after 
the  end  of  the  term  for  which  such  notices  were  given,  renew  the 
notices  for  examination  or  admission  for  the  then  next  ensuing  term, 
and  so  from  time  to  time  as  often  as  he  shall  think  proper  ;  and  that 
all  such  renewed  notices  shall  be  added  to  the  list  of  notices  of  admission 


the  name  and  place  of  abode  of  the  attorney  or  attornies  to  whom  he  was 
articled  and  assigned  (if  any  such  assignment  has  been  made),  and  the 
Master  shall  reduce  all  such  notices  as  in  this  rule  first  mentioned  into  an 
alphabetical  table  or  tables,  under  convenient  heads,  and  affix  the  same,  on 
the  first  day  of  term,  in  some  conspicuous  place  within  or  near  to  and  on 
the  outside  of  each  court ;  and  such  person  shall  also,  for  the  space  of  one 
full  term  previous  to  the  term  in  which  he  shall  apply  to  be  admitted,  enter 
or  cause  to  be  entered  in  two  books  kept  for  that  purpose,  one  at  the  cham- 
bers of  the  lord  chief  justice  or  chief  baron  of  the  court  in  which  he  applies 
to  be  admitted,  and  the  other  at  the  chambers  of  the  other  judges  or  barons 
of  such  court,  his  name  and  place  or  places  of  abode,  and  also  the  name  or 
names  and  place  or  places  of  abode  of  the  attorney  or  attornies  to  whom  he 
shall  have  been  articled  and  assigned  (if  any  such  assignment  has  been 
made)." 

The  clerk  has  in  some  cases  been  admitted  notwithstanding  a  mistake  in 
this  notice  or  entry.  The  three  days  for  the  leaving  the  notice  at  the 
Master's  office  must  be  clear  days — the  day  of  giving  the  notice  and  the  first 
day  of  term  being  reckoned  exclusive.  {Re  Prangley,  4  A.  &  E.  781.) 
Sunday  may  be  reckoned  as  one  of  the  three:  (see  Exp.  Bumps,  5  Dowl. 
713;  Exp.  Bayley,  6  Dowl.  516.)  Under  peculiar  circumstances  the  court 
may  dispense  with  this  notice  or  entry :  (see  1  Pr.  10th  ed.  40,  41.) 

b5 
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and  re-admission,  and  placed  up  on  the  first  day  of  the  term  in  the 
said  courts,  chambers  and  offices ;  and  the  applicants  named  in  such 
renewed  notices  may  be  examined  in  the  ordinary  way,  in  pursuance 
of  such  last-mentioned  notices,  but  shall  not  be  admitted  until  the  last 
day  of  the  term,  unless  otherwise  ordered  by  one  of  the  said  courts  or 
a  judge  thereof  :"  (see  Re  UdaU,  8  Jur.  1007.) 


10.  Affidaoit  of  Execution  of  Articles  of  Admission  of 
Attorney  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

We  W.  W.  (ft),  of ,  and  A.  A.  of ,  gentlemen,  make  oath 

and  say, 

And  first  I  W.  W.  for  myself  say  as  follows : 

1.  By  articles  of  aCTeement,  dated  the day  of ,  a.d. , 

and  made  between  the  said  A.  A.  of ,  gentleman,  one  of  the  at- 

tomies  of  her  majesty's  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of 
Pleas"]  at  Westminster,  [and  a  solicitor  in  the  high  court  of  Chan- 
cery,] of  the  one  part,  and  C.  C.  of ,  and  D.  C.  of [son  of 

the  said  C.  C  j,  of  the  other  part,  the  said  Z>.  C,  for  the  considerations 
therein  mentioned,  did  put,  place  and  bind  himself  clerk  to  the  said 
A.  A.,  to  serve  him,  in  the  business,  profession  and  practice  of  an  at- 
torney at  law,  [and  solicitor  in  Chancery,]  from  the  day  of  the  date  of 
the  said  articles,  for  the  term  of  five  [or  "  three"]  years  thence  next 
ensuing,  and  fully  to  be  complete  and  ended ;  and  which  said  articles 
were  in  due  form  of  law  executed  by  the  said  A.  A.,  C.  C.  and  D.  C. 

on  the day  of [or  "  on  the  day  of  the  date  thereof"]  in  my 

presence  [and  also  in  the  presence  of  one  F.  F.  of ]  ;  and  the 

name  of  W.  W.  set  and  subscribed  to  the  said  articles  as  a  witness  to 
the  due  execution  thereof  is  my  handwriting,  [and  that  the  name  F.  F. 
also  set  and  subscribed  to  the  said  articles  as  a  witness  is  the  proper 
handwriting  of  the  said  F,  F.'\ 

And  I  the  said  A.  A.  for  myself  say  as  follows  : 

2.  At  the  time  of  the  execution  of  the  said  articles,  I  was  and  still 
am  duly  admitted  (c)  an  attorney  of  the  said  courts  of  Queen's  Bench, 
Common  Pleas  and  Exchequer,  and  a  solicitor  in  the  said  court  of 
Chancery.  {If  not  an  attorney  of  all  these  courts,  or  not  a  solicitor 
in  Chancery,  alter  this  accordingly.) 

Sworn  [&c.  as  usual,  see  post,  "  Affidavit."'\  W.  W, 


(a)  This  affidavit  is  required  by  the  6  &  7  Vict  c.  73,  ss.  8,  10,  ante,  1. 
If  there  has  been  an  assignment  of  the  articles  there  must  also  be  an  affidavit 
of  the  execution  of  them. 

(6)  The  affidavit  of  the  due  execution  of  the  articles  is  generally  made  by 
the  attesting  witness,  but  it  might  be  made  by  any  other  party  present  at 
such  execution.  The  affidavit  of  the  attorney  having  been  duly  admitted 
ia  generally  made  by  the  attorney. 

(c)  An  affidavit  merely  stating  by  way  of  description  that  the  deponent  is 
"  one  of  the  attornies,"  &c  is  not  tufficient.    (Exp.  Frater,  1  New  P.  Rep. 
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11.  Affidavit  by  the  Clerk  that  he  has  taken  a  Degree  at  an 
University. 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 
I,  D.  C,  of ,  gentleman,  make  oath  and  say, 

1.  That  I  matriculated  at  [Baliol]  college,  in  the  University  of 

[Oxford],  on  the  day  of ,  a.d. ,  and  took  the  degree 

of  bachelor  of  arts  [or  "  law"]  in  that  University,  within  six  [or  if 
bachelor  of  law,  "  eight"]  years  after  such  matriculation. 

2.  That  by  articles  of  agreement  bearing  date  the day  of , 

A.D. ,  and  made  within  [four]  years  next  after  the  day  when  I 

had  first  taken  such  degree,  between  [&c.,  state  the  parties],  I  was 
articled  as  clerk  to  the  said  A.  A, 

Sworn  [&c.  as  usual,  see  post,  "Affidavit."'}  J).  C. 


12.  Affidavit  of  Service  under  the  Articles,  and  of  Service  of  Notices 
to  apply  for  Admission  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

I,  D.  C.  {b),  of ,  gentleman,  make  oath  and  say  as  follows  : 

1.  Under  and  in  pursuance  of  the  articles  of  clerkship  hereunto 

annexed,  bearing  date  the  day  of ,  18 — ,  I  actually  and 

really  served  and  was  employed  by  A.  A.,  of ,  in  the  county  of 

,  gentleman,  one  of  the  attornies  of  her  majesty's  court  of  [Queen's 

Bench]  at  Westminster,  as  his  clerk,  in  the  practice  ["business,  prac- 
tice" or  "  employment"]  of  an  attorney  and  solicitor,  from  the  day  of 

the  date  of  the  said  articles  inclusive,  to  the day  of ,  18 — , 

inclusive,  being*  the  full  term  of  five  years,  specified  in  the  said 
articles. 

[If  the  articles  have  been  assigned,  say,  "  being  a  period  of 

years, months  and days  ;  and  proceed  on  a  new  line  thus  : 

2.  In  pursuance  of  an  indenture  of  assignment  of  the  said  articles 

also  hereto  annexed,  bearing  date  the  day  of  ,  18 — ,  I 

actually  and  really  served  and  was  employed  by  E.  F.,  of ,  in  the 

said  assignment  mentioned,  one  other  of  the  attornies  of  her  majesty's 
court  of  [Queen's  Bench]  at  Westminster,  as  his  clerk  in  the  practice 
['  business,  practice'  or  '  employment']  of  an  attorney  and  solicitor, 

from  the  day  of  the  date  of  the  said  assignment  inclusive,  to  the 

day  of ,  18 — ,  inclusive,  being  a  period  of years, months 

and  — —  days,  making  in  the  whole  the  full  terra  of  five  years  specified 
in  the  said  articles."] 

3.  I  did,  before  the  commencement  of term,  now  last  past, 

enter  a  notice  in  writing  in  tlie  two  judges'  books  kept  for  that  purpose, 
at  their  chambers,  containing  my  name  and  then  place  of  abode,  and 
the  name  and  then  place  of  abode  of  the  said  A.  A.,  my  master  [or  "  as 
well  of  the  said  A.  A.  as  of  the  said  JS.  F.,  my  respective  masters"], 

purporting  that  I  intended  to  apply  in  the  then  next term  to  be 

admitted  an  attorney  of  her  majesty's  court  of  [Queen's  Bench]  at 
Westminster. 


(o)  This  affidavit  as  to  the  service  is  required  by  the  6  &  7  Vict.  c.  73, 
s.  14:  (see  1  Pract.  10th  ed.  46.) 

(6)  If  any  other  person  has  served  the  notices,  he  should  join  in  the  affi- 
davit as  to  such  service,  or  should  make  a  separate  affidavit  as  to  it. 
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4.  I  did  also,  three  days  at  least  previous  to  the  said  term,  leave  a 
like  notice,  containing  in  addition  my  place  or  places  of  abode  or 
service  for  the  last  preceding  twelve  months,  with  a  clerk  to  the  masters 
of  this  honourable  court,  at  the  said  master's  office  in  the  Temple. 

5.  If  the  said  notices,  or  any  or  either  of  them,  were  or  was, 
afterwards  cancelled  or  defaced,  it  was  done  without  my  privity  or 
consent. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavit  "'\ 


13.  The  like,  by  the  Clerk,  where  he  served  Part  of  his  Time  with  a 
Barrister,  or  Special  Pleader. 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

(Proceed  as  in  the pixceding form  to  the  asterisk*,  and  then  thus:) 
a  period  of years, months  and days. 

2.  I  have  actually  and  bond  fide  been  and  continued  as  pupil  with, 

and  as  such  been  employed  by,  B.  B.  of ,  esq.,  from  the day 

of ,  18—,  to  the day  of ,  18 — ,  inclusive,  being  a  period 

of years,  months  and days;  and  the  said  B.  B.,  during 

the  term  of  such  last-mentioned  service,  was  a  practising  barrister  [or 
"a  person  iona^</e  practising  as  a  certificated  special  pleader"]  in 
England  [or  "  Wales"]  ;  and  which  said  services  in  the  whole  amount 
to  the  full  term  of  five  years  specified  in  the  said  articles. 

3.  I  did  &c.  {conclude  as  in  the  preceding  form). 


14.  Affidavit  by  the  Barrister,  or  Special  Pleader,  in  such  Case. 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 
I,  T.  T.,  of ,  esq.,  make  oath  and  say  as  follows : 

1.  D.  C,  of ,  actually  and  bond  fide  was  and  continued  with, 

and  was  actually  and  bond  fide  emploj'ed  by  me,  as  my  pupil,  from 
the day  of ,  18—,  to  the day  of ,  18—,  inclusive. 

2.  During  the  whole  of  such  period,  I  was  a  practising  barrister 
[or  "  was  bond  fide  practising  as  a  certificated  special  pleader"]  in 
England  [or  "  Wales."] 

Sworn  [&,c.  a^  usual,  see  post,  "Affidavit."]  T.  T. 


15.  Affidavit  of  Payment  of  Stamp  Duty  {a). 

In  the  Q.  B.  [or  "C.  P."  or  "Exch.  of  Pleas."] 

I,  A.  A.,  of ,  in  the  county  of ,  gentleman,  make  oath  and 

say  as  follows :  « 

1.  The  stamp  duty  of  eighty  pounds  [or  if  before  the  16  4"  17  Yict. 
c.  63,  "  one  hundred  and  twenty  pounds"]  was  paid  in  respect  of 

certain  articles  of  clerkship,  dateil  the  day  of ,  18 — ,  and 

made  between  A.  B.  of ,  in  the  county  of ,  gentleman,  one 

of  the  attomies  of  her  majesty's  court  of ,  at  Westminster,  of  the 

one  part,  and  E.  F.  of  ,  in  the  county  of ,  gentleman,  and 

myself,  of  the  other  part,  as  appears  by  the  stamp  impressed  thereon, 

(a)  This  affidavit  is  required  by  the  34  Geo.  8,  c  14,  s.  3:  (see  1  Pract. 
10th  ed.  47.) 
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and  the  said  articles  were  duly  executed  by  the  respective  parties 
thereto,  on  the  day  of  the  date  thereof,  and  were  duly  registered  on 

the day  of ,  18 — ,  as  appears  by  the  certificate  of  the  proper 

oflBcer  indorsed  thereon. 

[7/*  the  articles  have  been  assigned,  proceed  on  a  new  line  thus : 
"2.  The  stamp  duty  of  one  pound  fifteen  shillings  was  paid,  in  re- 
spect of  a  certain  assignment  of  the  said  articles,  dated  the day 

of ,  18—,  and  made  between  the  said  A.  B,  of  the  first  pai*t,  the 

said  E.  F.  and  myself  of  the  second  part,  and  G.  H.  of ,  in  the 

county  of ,  gentleman,  one  of  the  attornies  of  her  majesty's  court 

of ,  at  Westminster,  of  the  third  part,  as  appears  by  the  stamp 

impressed  thereon,  and  that  the  said  assignment  was  duly  executed  by 
the  respective  parties  thereto,  on  the  day  of  the  date  thereof,  and  was 
duly  registered  on  the day  of ,  18—,  as  appears  by  the  cer- 
tificate of  the  proper  oflicer  indorsed  thereon."] 

Sworn  [&c.  as  usual,  see  post,  ^^  Affidavit^'"]  A.  A. 


16.  Fiat  for  Admission  (a). 

Let  A.  A.  of ,  gentleman,  be  sworn,  admitted  and  enrolled  an 

attorney  of  her  majesty's  Court  of  Queen's  Bench  [or  "  C.  P."  or 

"  Exch.  of  Pleas"],  at  Westminster.     Dated . 

(Judge's  or  Baron's  Signature.) 


17.  Oath  on  Admission  (b). 

I,  A.  A.  do  swear  [or  "  do  solemnly  affirm"]  that  I  will  truly  and 
honestly  demean  myself  in  the  practice  of  an  attorney  [or  "  solicitor," 
as  the  case  may  be],  according  to  the  best  of  my  knowledge  and 
ability. 

So  help  me  God. 

(a)  This  fiat,  which  is  necessary  before  appearing  in  court  to  obtain  the 
admission  for  the  purpose  of  an  admission  in  the  Queen's  Bench,  is  obtained 
from  either  of  the  judge's  clerks  in  that  court,  on  production  to  him  of  the 
examiners'  certificate  {avte,  6),  and  the  affidavit  of  the  execution  of  the 
articles,  the  affidavit.of  the  due  service,  and  of  service  of  the  notices  for 
admission.  Pay  him  5s.,  the  charge  for  the  fiat.  Get  the  clerk  to  file  the 
articles,  and  the  affidavits  of  service  and  payment  of  the  stamp  duty  on  the 
articles.  Take  the  fiat,  with  the  examiners'  certificate  and  the  affidavit  of 
the  execution  of  the  articles  {ante,  10),  to  the  Queen's  Bench  Master's  office, 
someday  before  the  one  on  which  you  intend  to  be  admitted,  and  give  them 
to  his  clerk.  Pay  to  his  clerk  251.,  the  amount  of  the  stamp  duty  on  ad- 
mission, and  learn  firom  him  on  what  day  and  time  you  are  to  attend  in 
court  for  the  purpose  of  getting  admitted.  Attend  in  court  accordingly. 
You  will  then  be  required  to  take  the  oath  of  allegiance,  also  the  usual 
attorney's  oath  as  to  your  duly  demeaning  yourself:  (see  form  No.  17.) 
Having  done  this,  you  will  be  considered  as  "sworn  in."  Then  sign  the 
attorneys'  roll,  and  procure  from  the  sitting  judge's  clerk  your  admission, 
duly  enrolled,  together  with  the  examiners'  certificate.  Pay  him  1/.,  the 
charge  for  the  enrolment.  On  this  you  will  be  fully  admitted  an  attorney  of 
the  Queen's  Bench  and  entitled  to  practise.  In  order  to  obtain  your  ad- 
mission in  the  courts  of  Common  Pleas  or  Exchequer  upon  this  admission 
so  obtained  in  the  Queen's  Bench,  see  the  enactment  of  6  &  7  Vict.  c.  73, 
s.  27,  and  the  forms  and  notes,  post,  14,  15. 

(6)  See  the  preceding  note :  see  1  Pract.  10th  ed.  47. 
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18.  Form  of  Admission  {a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

lerm, Victoria. 

The day  of ,  18—. 

It  appearing  unto  this  court,  that  A.  A.  of ,  gentleman,  is  duly- 
qualified  to  act  as  an  attorney  of  her  majesty's  court  of ,  at  West- 
minster, and  he,  having  this  day  taken  in  open  court  the  oath  of  alle- 
fiance,  and  also  taken  and  subscribed  the  oath  appointed  to  be  taken 
y  attornies  by  an  act  of  parliament  made  and  passed  in  the  session  of 
parliament  held  in  the  sixth  and  seventh  years  of  the  reign  of  her 
present  majesty,  intituled  "  An  Act"  [copy  the  title],  this  court  doth 
hereby  admit  him  an  attorney  of  the  said  court  of  Q.  B.  ["  C.  P."  or 
"  Exch.  of  Pleas"],  and  doth  order  his  name  and  admission  to  be 
enrolled  by  the  proper  officer  of  the  said  court,  pursuant  to  the  direc- 
tions of  the  said  act.    Dated 

Enrolled  the  same  day.  (Judge's  or  Baron's  signature.) 

O.  O. 
{The  signature  of  the  officer  who  enrols  it.) 


19.  Adndssion.  in  other  Courts,  after  an  Admission  in  one  of  the 
Superior  Courts  of  Law. 

By  the  6  &  7  Vict.  c.  73,  s.  27  :  "  Every  person  who  shall  have 
been  duly  admitted  an  attorney  of  any  one  of  the  superior  courts  of 
law  at  Westminster  shall  be  entitled,  upon  the  production  of  his  ad- 
mission therein,  or  an  official  certificate  thereof,  and  that  the  same  still 
continues  in  force,  to  be  admitted  as  an  attorney  in  any  other  of  the  said 
courts,  or  in  any  inferior  court  of  law  in  England  and  Wales,  upon 
signing  the  roll  of  such  other  Court,  but  not  otherwise,  and  shall  there- 
upon be  entitled  to  practise  as  an  attorney  therein  in  like  manner  as  if 
he  had  been  sworn  in  and  admitted  an  attorney  of  such  court ;  pro- 
vided always,  that  no  additional  fee  besides  those  payable  by  virtue  of 
this  act  shall  be  demanded  or  paid ;  and  that  every  person  who  shall 
have  been  duly  admitted  a  solicitor  of  the  high  court  of  Chancery 
shall  be  entitled  upon  the  production  of  his  admission  therein,  or  an 
official  certificate  thereof,  and  that  the  same  still  continues  in  force,  to 
be  admitted  as  a  solicitor  in  any  inferior  court  of  equity  in  England  and 
in  Wales,  and  in  the  court  of  Bankruptcy,  upon  signing  the  roll  of  such 
other  court,  but  not  otherwise,  and  shall  thereupon  be  entitled  to  practise 
as  a  solicitor  therein  in  like  manner  as  if  he  had  been  sworn  in  and  ad- 
mitted a  solicitor  of  such  court ;  provided  also,  that  no  additional  fee 
besides  tliose  payable  by  virtue  of  this  act  shall  be  demanded  or  paid."- 

It  will  be  seen  that  this  enactment  requires  the  production  of  the 
admission,  or  an  official  certificate  of  it,  and  that  the  same  remains  in 
force ;  but  it  does  not  state  who  is  to  give  this  certificate  of  the  admis- 
sion remaining  in  force,  and  it  may  be  matter  of  doubt  whether  it 
should  be  the  officers  having  the  keeping  of  the  rolls  of  the  court, 
named  in  sect.  20,  or  the  registrar  named  in  sect.  21.  It  would  seem 
that  the  latter  is  the  proper  officer  (Maugham's  Notes  on  the  Act, 
page  20),  for  he  has  the  better  means  of  certifying  that  the  admission 

(a)  See  p.  13,  notc(a).  The  admission  is  after  enrolment  to  be  written 
on  parchment  and  signed  by  the  judge,  and  duly  stamped  with  the  requisite 
sump :  (see  6  &  7  Vict.  c.  73,  ss.  15,  18.)  The  stamp  is  25/.  (55  Gea  3, 
c.  184,  sched.  part  1.) 
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still  remains  in  force.  The  admission  may  be  obtained,  as  a  matter  of 
couree,  on  production  of  the  admission  or  certificate  to  one  of  the 
masters  of  the  court  in  which  the  party  wishes  to  be  admitted,  without 
a  motion  to  the  court  for  it.  {Exp.  Roberts,  6  M.  &  Gr.  1049 ;  13 
L.  J.,  Q.  B.,  151  ;  1  D.  &  L.  829 ;  Exp.  Parry,  1  M.  &  W.  295.) 
The  form  of  it  is  as  supra,  No.  18.  The  Lord  Mayor's  Court  is  an 
inferior  court  within  the  above  enactment,  see  Reg.  v.  Mayor  of  London, 
16  L.  J.,  Q.  B.,  185  J  17  Id.  130,  in  error.) 


20.  Notice,  Sfc,  of  Application  for  Re-admission, 

By  R.  H.  16  Vict,  (as  to  attornies,  &c.),  part  1,  r.  7 :  "  On  an  ap- 
plication to  re-admit  an  attorney  who  has  been  struck  off  the  rolls,  the 
applicant  shall,  before  the  commencement  of  the  term  next  preceding 
that  in  which  he  intends  to  apply  to  be  re-admitted,  give  notice  thereof 
as  in  the  case  of  an  original  admission,  and  the  aflBdavits  in  support 
of  such  application  shall  be  filed  at  the  office  of  the  Master,  and  a  copy 
thereof  left  at  the  chambers  of  the  Lord  Chief  Justice  of  the  court 
of  Queen's  Bench,  before  the  term  on  the  last  day  of  which  the  notice 
for  re-admission  is  intended  to  be  made;  and  the  rule  for  such  re- 
admission  shall  be  drawn  up  on  reading  such  affidavit,  and  an  affidavit 
of  such  copy  having  been  left  and  notices  given  in  compliance  with 
this  rule." 


21.  Affidavit  to  obtain  Attorney's  Admission  to  practise  in  Exchequer 
when  he  been  has  already  admitted  in  Queen's  Bench,  or  Common 
Pleas. 

In  the  Exchequer  of  Pleas. 

I,  A.  A.  of ,  gentleman,  make  oath  and  say,  that  I  was  duly 

admitted  an  attorney  of  her  majesty's  court  of  Q.  B.  \or  "  C.  P."J  at 

Westminster,  on  the  day  of ,  a.d. and  that  my  said 

admission  still  continues  in  full  force. 

Sworn  [&c.  as  usual,  see  post,  "Affidavit."'] 


22.  Fiat  of  Judge  thereon. 

Let  A.  B.  of ,  gentleman,  duly  admitted  an  attorney  of  her 

majesty's  court  of  Q.  B.  [or  "  C.  P."],  at  Westminster,  be  admitted, 
sworn  and  enrolled  an  attorney  of  her  majesty's  court  of  Exchequer, 

at  Westminster.    Dated  the day  of ,  18 — . 

(Baron's  signature.) 


23.  Affidavit  to  obtain  Admission  of  an  Attorney  of  C.P.  at  Durham, 
under  6^7  Vict.  c.  73,  s.  45  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I,  J.  P.,  of  the  city  of  Durham,  gentleman,  may  oath  and  say, 
1.  That  I  was  on  the day  of ,  a.d. ,  duly  admitted  an 

attorney  of  the  courts  of  the  county  palatine  of  Durham,  and  on  the 


(a)  This  was  the  form  used  in  Exp.  Patrick,  13  L.  J.,  Q.  B.,  91 ;  1  D.  &  L. 
696 :  (see  1  Pract  10th  ed.  49,  50.) 
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day  of  the  same  month  of enrolled  as  a  solicitor  of  the  court 

of  Chancery  of  the  said  county  palatine,  and  on  the day  of  the 

said  month  of enrolled  an  attorney  of  the  court  of  pleas  of  the  said 

county  pahitine. 

2.  'That  I  have,  since  my  said  admission  and  enrolment,  practised, 
and  still  do  continue  to  practise,  as  an  attorney  and  solicitor  of  the 
said  courts  of  the  said  county  palatine. 

Sworn  [&c.  aa  usual,  see  post,  "  Affidavit."] 


24.  Declaration  far  obtaining  the  Registrar's  Certificate,  where  the 
Attorney  makes  the  Declaration  himself  in  order  to  procure  annual 
Certificate  (a). 

I,  A.  A.,  gentleman,  one  of  the  attomies  [or  "solicitors,"  as  the 
case  may  be'\  practising  in  her  majesty's  court  of  ,  at  Westmin- 
ster [or,  if  a  solicitor,  "  in  the  high  court  of  Chancery,"],  in  pursu- 
ance of  the  statute  in  that  case  made  and  provided,  do  hereby  declare, 

that  my  place  of  residence  is in  the  parish  of ,  in  the  county 

of ;  and  I  further  declare,  that  I  am  now  an  admitted  attorney 

[or  "solicitor"]  of  the  court  of  ,  and  that  I  was  so  admitted  an 

attorney  [or  "  solicitor"]  of  such  court  in  [or  "as  of"] term,  in 

the  year  of  our  Lord  18—.     Dated .  A.  A. 


25.  The  like,  where  either  the  Partner,  or  London  Agent  of  the 
Attorney,  declares  on  his  beluilf 

I,  C.  D.,  gentleman,  being  a  partner  [or  "  the  London  agent,"  a* 
the  case  may  Ae]  of  ^.  A.,  one  of  the  attomies  [or  "  solicitors"]  prac- 
tising in  her  majesty's  court  of ,  at  Westminster,  [or  "  in  the  high 

court  of  Chancery,"]  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  do  hereby  declare,  on  behalf  of  the  said  A.  A.,  that  the 

place  of  residence  of  the  said  A.  A.  is ,  in  the  parish  of ,  in 

the  county  of ;  [and  that  the  said  place  of  residence  of  the  said 

A.  A.  is  at  a  greater  distance  than  twenty  miles  from  London]  ;  and  I 
further  declare,  that  the  said  A.  A.  is  now  admitted  attorney  [or  "  so- 
licitor"] of  the  said  court  of  ,  and  that  he  was  so  admitted  an 

attorney  [or  "  solicitor"]  of  such  court  in  [or  "  as  of"] term,  in 

the  year  of  our  Lord  18—.     Dated .  C.  D. 

Partner  [or  "  London  agent"]  of  the  above-named  A.  A. 


26.  Registrar's  Certificate  (J). 

Pursuant  to  an  act  made  and  passed  in  the year  of  the  reign  of 

Queen  Victoria,  intituled  "  An  Act  for  consolidating  and  amending 


(a)  By  the  6  &  7  Vict  c.  73,  s.  22,  the  Commissioners  of  Stamps  are  not 
to  g;rant  the  stamp  certificate  authorizing  an  attorney  to  practise  as  such  until 
the  registrar  certifies  that  the  party  is  entitled  thereto ;  and  the  23rd  sect 
requires  that  the  party  on  application  to  the  registrar  for  such  certificate 
shall  sign  and  enter  a  declaration  of  his  having  been  admitted  an  attorney, 
and  of  his  name  and  place  of  residence,  &c.  By  sect  2t,  if  the  registrar 
refuses  such  certificate,  the  party  may  apply  to  the  court  for  an  order  in  the 
matter.  See  the  25th  sect,  of  the  act  and  the  rule  of  H.  T.  16  Vict,  (as  to 
attornies,  &c.),  part  3,  1  Pract  1 0th  ed.  57,  as  to  the  course  to  be  pursued 
where  the  attorney  neglects  for  a  year  to  take  out  the  certificate. 

(6)  This  form  is  prescribed  by  the  6  &  7  Vict,  c  73,  sched.  3. 
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several  of  the  Laws  relating  to  Attornies  and  Solicitors  practising  in 
England  and  Wales,"  I,  A.  B.,  registrar  of  attornies  and  solicitors, 

appointed  under  the  said  act,  [or  "  I,  C.  D., of  the  society  of 

attornies,  solicitors,  proctors  and  others,  not  being  barristers,  prac- 
tising in  the  courts  of  law  and  equity  of  the  united  kingdom,  autho- 
rized to  perform  the  duties  of  the  office  of  registrar  of  attornies  and 

solicitors  under  the  said  act,"]  do  hereby  certify,  That  E.  F.  of 

bath  this  day  delivered  and  left  with  me  a  declaration  in  writing, 
signed  by  the  said  E.  F.  [or  "  by  G.  H.,  his  partner,"  or  "  by  7.  K., 
his  London  agent,  on  his  behalf,"]  containing  his  name  and  place  of 
residence,  and  the  court  or  one  of  tne  courts  of  which  he  is  admitted 
an  attorney  or  solicitor,  together  with  the  term  and  year  in  or  as  of 
which  he  is  so  admitted  :  And  I  do  hereby  certify,  that  the  said  E.  F. 

is  duly  enrolled  an  attorney  in  the  court  of and  a  solicitor  in  the 

high  court  of  Chancery,  and  is  entitled  to  take  out  a  stamped  certi- 
ficate, authorizing  him  to  practise  as  an  attorney  and  solicitor.     In 

witness  whereof  I  have  this  ■ day  of ,  in  the  year ,  set 

my  hand  hereunto.  A.  JB. 

To  the  Commissioners  of  Stamps 
and  Taxes. 

A  stamped  certificate  was  issued  to  the  above-named  E.  F.  the 

day  of in  the  year .  A.  A. 


27.  Form  of  the  annual  Certificate  (a). 

I, ,  duly  appointed  by  the  Commissioners  of  Inland  Revenue  in 

this  behalf,  do  hereby  certify,  that  A.  B.,  of ,  hath  produced  and 

left  in  my  office  a  registrar's  certificate,  issued  pursuant  to  an  act 
passed  in  the  6th  and  7th  years  of  the  reign  of  her  majesty  Queen  Vic- 
toria, for  consolidating  and  amending  several  of  the  laws  relating  to 
attornies  and  solicitors  practising  in  England  and  Wales,  whereby  it 
appears  that  the  said  A.  B.  is  entitled  to  take  out  a  stamped  certificate 
authorizing  him  to  practise  as  an  attorney  and  solicitor  ;  and  hath  de- 
livered into  my  office  a  note  in  \vriting,  containing  his  name  and  place 
of  residence  as  herein  set  forth,  pursuant'  to  the  acts  of  parliament 
relating  to  the  stamp  duties  on  certificates  to  be  taken  out  by  attornies, 
solicitors  and  others ;  and  that  he  hath  paid  the  duty  for  this  certifi- 
cate, by  virtue  whereof  he  is  at  liberty  to  practise  as  an  attorney  and 
solicitor,  and  also  as  a  proctor  and  notary  public  (if  duly  admitted  or 
enrolled),  from  the  day  of  the  date  hereof  until  the  13th  day  of  No- 
vember, 18 — ,  both  inclusive,  and  no  longer. 

Given  under  my  hand  this . 

{Signed)        ,  Registrar  of  Stamped  Certificates. 


(a)  By  the  16  &  17  Vict.  c.  6Z,  s.  1,  and  schedule,  the  annual  certificate 
duty,  if  the  attorney  reside  within  ten  miles  from  the  General  Post  Office  in 
the  city  of  London,  and  if  he  has  been  admitted  three  years  or  upwards,  is 
9/. ;  or  if  he  has  not  been  admitted  so  long  it  is  4Z.  10s.  If  he  resides  else- 
where and  has  been  admitted  for  three  years  or  upwards  it  is  Ql. ;  or  if  he 
has  not  been  admitted  so  long  it  is  3^. 
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28.  Notice  of  Intention  to  apply  for  Renewal  of  Certificate,  or  to  take 
it  out  where  he  has  netjUcted  to  do  so  for  a  Year  (a). 

Notice  is  hereby  given,  that  A.  A.,  of ,  gentleman,  an  attorney 

of  her  majesty's  court  of ,  at  Westminster,  whose  place  of  abode 

[or  "  places  of  abode"]  for  the  last  preceding  twelve  months  has  [or 

"  have"]  been  at ,  intends  to  apply  on  the  last  day  of  next 

term,  to  be  at  liberty  to  take  out  [or  '*  renew"]  his  certificate  as  an 
attorney  of  her  majesty's  court  of at  Westminster,     Dated . 

Am     A* 


29.  Affidavit  by  Attorney  to  obtain  Renewal  of  Certificate  where  he 
ha£  not  pra£tised  since  the  Expiration  of  his  last  Certificate  {b). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

I,  A.  A.,  of ,  gentleman,  make  oath  and  say,  as  follows: — 

1.  I  was  duly  admitted  an  attorney  of  this  honourable  court  in 

term,  in  the  year  18 — ,  and  duly  took  out  my  certificate  for  that 
year,  aud  have  from  that  time,  up  to  the  month  of  December,  in  the 
year  18 — ,  continued  duly  to  take  out  my  certificate  eveiy  year, 
enabling  me  to  practise  as  an  attorney,  when  I  ceased  to  renew  the 
last  of  such  annual  certificates,  solely  on  account  of  my  having  [here 
state  the  reason  for  your  having  ceased  to  practise,  in  the  case  of  illness 
it  might  be  as  follows:  "  then  and  afterwards  laboured  under  a  dan- 
gerous illness,  which  prevented  me  from  pursuing  or  practising  my 
said  profession  of  an  attorney :"] 

2.  IHere  state  generally  now  the  applicant  has  been  employed  since 
he  ceased  taking  out  the  certificate.'} 

3.  I  have  done  nothing  rendering  me  unfit  or  unworthy  to  be  re- 
stored to  practice. 

4.  From  the  time  when  the  last  certificate  I  so  obtained  as  aforesaid 
expired  down  to  the  present  time,  I  have  not  directly,  or  indirectly, 
practised  as  an  attorney  or  solicitor,  in  my  own  name,  or  in  the  name 
or  names  of  any  other  person  or  persons ;  nor  have  I  incurred  any 
penalty  or  penalties  by  practising. 

5.  Sly  place  [or  "  places'/]  of  abode  for  the  last  twelve  months  has 
[or  " have"]  been  at . 

Sworn  [&c.  as  usual,  see  post  ''  Affidavit."']  A.  A. 


30.  7%€  like,  where  the  Attorney  has  practised,  but  where  his  Agent 
had  omitted  to  take  out  the  Certificate  (6). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

I,  A.  A.,  of ,  gentleman,  make  oath  and  say,  as  follows : — 

1.  I  was  duly  admitted  an  attorney  of  this  honourable  court  in 

term,  in  the  year  18 — ,  and  duly  obtained  my  annual  certificates, 

authorizing  me  to  practise  as  such  attorney  until  the  year  18 — . 

2.  D.  D.,  of ,  was  my  agent,  employed  by  me  as  such  from 

the  year  18-—  to  the  year  18 — ,  during  which  time  the  said  D.  D.  had 
general  directions  from  me  to  take  out  and  procure  my  certificate  every 


(a)  See  the  6  fi^  7  Vict  c.  73,  •.  25,  and  the  rules  of  court  and  practice  as 
to  this,  1  Pr.  10th  ed.  57,  59. 
(6)  See  as  to  this  affidavit,  1  Pr.  10th  ed.  60. 
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year,  as  the  same  should  be  requisite,  to  enable  me  to  continue  ray- 
practice  as  such  attorney  as  aforesaid. 

3.  I  was  on  the day  of last  for  the  first  time  informed  by 

the  said  D.  1).,  that  the  said  D.  D.  inadvertently  omitted  to  take  out 
or  procure  my  certificate  for  the  year  18 — . 

4.  I  had  no  notice  whatever  of  my  last-mentioned  certificate  not 
having  been  regularly  taken  out,  before  my  receiving  information 
thereof  from  the  said  JD.  D.  as  aforesaid,  and  I  verily  believe  the  said 
information  to  be  true. 

5.  My  place  of  abode  continually  during  the  twelve  months  now 
last  past  was  at . 

Sworn  [&c.  as  usual,  see  post,  "Affidavit."]  A.  A. 


31.  Affidavit  of  the  giving  of  the  Notice,  ^c.  of  Application  for 
Reneical  of  Certificate  (a). 

In  the  Q.  B.  for  "  C.  P."  or  "  Exch.  of  Pleas."] 

I,  A.  A.,  of ,  gentleman,  make  oath  and  say,  as  follows : — 

1.  I  did  three  days  at  the  least  before  the  first  day  of  this  present 

term,  namely,  on  the day  of ,  18 — ,  leave  a  notice  in 

Avriting  at  the  office  of  the  masters  of  this  honourable  court,  containing 
my  name  and  place  [or  "  places"]  of  abode  for  the  last  preceding 
twelve  months  [j/"  the  affidavit  be  not  made  by  the  attorney  himself, 
say,  "containing  the  name  and  place  {or  'places^)  of  abode  for  the 

last  preceding  twelve  months  of  A.  A.,  of "],  and  stating  that  I 

[or  "  the  said  A.  A."]  intended  to  apply,  on  tlie  last  day  of  this 
present  term,  to  be  at  liberty  to  renew  my  certificate  as  an  attorney  of 
this  honourable  court. 

2.  I  did  also,  previous  to  the  first  day  of  this  present  term,  namely, 

on  the day  of ,  18 — ,  enter  in  each  of  the  two  books  kept 

for  that  purpose,  one  being  kept  at  the  chambers  of  the  lord  chief 
justice  [or  "lord  chief  baron"],  and  the  other  being  kept  at  the  hall 
or  chambers  of  the  other  judges  of  this  honourable  court,  a  like 
notice. 

3.  I  at  the  same  time  filed  an  affidavit  of  acts  upon  which  I  [or 
"  the  said  A.  A."]  seek  to  renew  my  certificate  at  the  office  of  the  said 
masters,  and  left  a  copy  of  such  affidavit  with  the  clerk  of  the  lord 
chief  justice  [or  "lord  chief  baron"]  of  this  honourable  court,  at  his 
chambers  in  KoUs  Garden. 

Sworn  [&c.  as  usual,  see  post,  "Affidavit."]  A.  A. 


32.  Application  to  dispense  unth  the  v^ual  Notice,  and  to  take  out  or 
renew  Certificate  after  neglect  to  take  it  out.  Summons  on  Regis- 
trar to  show  Cause  why  Certificate  should  not  be  issued. 

[See  the  R.  H.  16  Vict,  (as  to  attomies,  &c.),  part  3,  r.  3,  1  Pract. 
10th  ed.  59,  60,  as  to  this.] 


(a)  See  as  to  this  affidavit,  1  Pract.  10th  ed.  60. 
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33.  Bule  of  Court /or  Henewal  of  Certificate  (a). 

The day  of ,  in  the  j'ear . 

Ex  parte  "^  Upon  readinjj  the  affidavit  of  A.  B.  [or  "  the  affidavits 
A.  A.  gent.  >of  ^.  A.  and  W.  TT."]  it  is  ordered,  that  the  registrar  of 

one,  &c.  S  attornies  and  solicitors  do  issue  and  grant  to  A.  A.  his 
certificate  of  his  being  an  attorney  and  entitled  to  take  out  a  stamped 
certificate  authorizing  him  to  practise  as  such,  in  the  form  prescribed 

by  the  6  &  7  Vict.  c.  73,  on  payment  of  a  penalty  of  [or  "  on 

paj'^ment  of  the  arrears  of  duty  and by  way  of  fine."]     Upon  the 

motion  of  Mr. .  By  the  court. 

34.  Retainer  of  an  Attorney  by  Plaintiff  to  sue  (i). 

I,  A.  B.,  of ,  hereby  retain  Mr.  A.  A.  to  commence  and  prosecute 

an  action  against ,  for  the  recovery  of  my  claims  upon  him,  [or 

*'  for  the  recovery  of  a  debt  of  £ ,  which  I  claim  to  be  owing  to  me 

from  the  said ,"  or  as  the  case  may  beJ]     Dated . 

Witness  W.W.  A.  B. 


35.  The  like,  hy  Defendant  to  defend, 

cA.B.  Plaintiff, 
Between  <  and 

C  C.  D.  Defendant. 

I,  C.  2>.,  of ,  the  above-named  defendant,  do  hereby  retain,  and 

employ  Mr.  A.  A.  as  my  attorney,  to  defend  the  above  action  [or  as 

the  case  may  ie"|.     Dated . 

Witness  W.  W.  C.  D. 


36.  Summons  to  change  Attorney  (c). 

Let  Mr.  A.  the  plaintiff's  [or  "defendant's"]  attorney,  attend 

~  ""  "  [or  "on "J 

to  show  cause 


B.  •\  Let  Mr.  A.  the  plaintiff's  [or  "  defendant's"]  at 
v.  >  me  at  my  chambers,  in  Rolls  (jarden,  to-morrow  [« 
D.  J  at o'clock  in  the  forenoon  [or  "  afternoon"}. 


(a)  See  1  Pract.  10th  ed,  61. 

(6)  A  verbal  retainer  to  sue  or  defend  will  (exceptin;^  the  case  of  a  cor- 
poration) suffice  to  enable  the  attorney  to  charge  his  client  with  liability  for 
the  business  done  by  him.  But  it  is  safest  and  best  to  obtain  a  written 
one,  either  in  the  above  or  some  other  form :  (see  Owen  v.  Ord,  3  C.  &  P. 
349.)  In  general  the  retainer  by  a  corporation  must  be  under  seal:  (see 
Arnold  v.  Mayor  of  Poole,  5  Scott,  N.  Rep.  741  ;  2  Dowl.  N.  S.  574 ;  Reg.  v. 
Mayor  of  Stamford,  6  Q.  B.  433,  443 ;  Cope  v.  TTtamet  Haven  Dock  Company, 
18  L.  J.,  Exch.,  345  ;  see  A  v.  Justices  of  Cumberland,  5  D.  &  L.  431.)  In 
Faviel  V.  Eastern  Counties  Railw.  Company,  2  Exch.  244,  it  was  held,  that  as 
against  the  plaintiff  the  company  were  bound  by  an  agreement  to  refer, 
though  the  attorney  had  not  been  retained  under  their  seal. 

(c)  By  R.  H.  16  Vict.  r.  4,  no  attorney  shall  be  changed  without  the  "order 
of  a  judge."  The  object  of  this  rule,  which  is  founded  on  a  rule  of  the 
Q,  B.  and  C.  P.  of  M.  T.  1654,  ss.  10—13,  and  on  the  practice  of  the  Exch. 
as  established  by  the  case  of  May  v.  Pike,  4  M.  &  W.  197 ;  6  Dowl.  667,  is 
to  prevent  a  party  being  embarrassed  by  several  attornies  acting,  or  appearing 
to  act,  for  his  opponent  during  the  progress  of  the  suit.  If  the  attorney  has 
acted  at  all,  as  such,  in  the  cause,  though  the  proceedings  have  not  gone  far 
enough  for  his  name  to  appear  on  the  record,  as  where  he  has  merely  accepted 
8  declaration,  and  taken  out  a  summons  for  time,  or  though  the  name  of  the 
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why  Mr.  B.  should  not  be  appointed  attorney  for  the  plaintiff  [or  "de- 
fendant"] in  this  cause  in  his  stead.     Dated . 

{Judge's  or  Baron's  name.) 


37.  Order  thereon. 

B.-%  I  order,  that  Mr.  C.  be  appointed  attorney  for  the  plaintiff  [or 
V.  >  "  defendant"]  in  this  cause,  in  the  stead  of  Mr.  A.  [Terms,  srtch 
D.  1  as  the  payment  of  the  former  attorney's  bill,  ^x.  may  be  imposed 
and  generally  are  so ;  such  terms  are  stated  thus :  "  upon  payment  to 
the  said  Mr.  A.  of  what  may  be  found  due  to  him  from  the  plaintiff."] 

Dated . 

(Judge's  or  Baron's  signature.) 

agent  be  on  the  record,  there  must  still  be  an  order  for  the  change  of  him. 
{May  V.  Pike,  6  Dowl.  667  ;  4  M.  &  W.  197.)  It  may  be  here  added  that 
where  a  party  has  conducted  a  cause  or  defence  in  person,  it  is  not,  it  seems, 
necessary  to  enable  him  to  take  a  step  in  the  cause  by  attorney,  that  he 
should  obtain  an  order  for  the  purpose,  or  that  he  should  give  the  other 
side  previous  notice  of  the  appointment  of  the  attorney.  Taking  the  step 
by  the  attorney  is  in  itself  sufficient  notice  to  the  opposite  party  of  the 
appointment :  (see  Jones  v.  King,  5  D.&  L.  412  ;  Kerrison  v.  WalH^gborough, 
5  Dowl.  564.)  Nor  is  any  order  necessary  to  change  the  London  agent 
where  he  is  not  named  attorney  on  the  record.  Nor  is  an  order  for  a 
change  necessary  after  judgment  for  the  purpose  of  issuing  execution  (Tip- 
ping V.  Johnson,  2  B.  &  P.  357  ;  Bevins  v.  Hulme,  15  M.  &  W.  88  ;  3  D.  &  L. 
309  ;  15  L.  J.,  Exch.,  226),  or  entering  satisfaction  on  the  roll  {Marr  v. 
Smith,  4  B.  &  Aid.  466),  or  otherwise.  In  some  cases  an  order  to  change 
the  attorney  might  be  refused :  (see  Wynne  v.  Wynne,  9  Dowl.  396 ;  2  Scott, 
N.  R.  615.) 

Until  the  order  for  changing  has  been  duly  served,  the  opposite  party  and 
his  attorney  are  justified  in  considering  the  former  attorney  as  being  still 
employed,  and  are  not  bound  to  take  notice  of  any  proceeding  in  the  name 
of  another  attorney,  unless  such  proceeding  be  sanctioned  by  a  judge  or  the 
court  (see  Ginders  v.  Moore,  1  B.  &  C.  654),  or  unless  the  proceeding  be  one 
not  falling  within  the  extent  of  the  authority  held  by  the  first  attorney. 
Therefore,  payment  to  the  plaintiff's  late  attorney,  who  has  been  changed 
without  leave,  would  be  a  good  payment  to  the  plaintiff  (Powel  v.  Little,  1 
Blac.  R.  8^ ;  and  notice  of  justification  of  bail  {Kaye  v.  De  Mattos,  2  Blac.  R. 
1323),  or  a  plea  put  in  [Perry  v.  Fisher,  6  East,  549)  by  an  attorney  substi- 
tuted for  a  defendant,  without  an  order,  would  be  irregular.  (Lovegrove  v. 
Dymond,  4  Taunt.  662.)  It  has  been  held  irregular  for  a  defendant  to  take 
a  declaration  out  of  the  office  by  one  attorney  and  plead  by  another  without 
an  order  for  a  change,  and  the  court  set  aside  the  plea  with  costs.  {King  v. 
Archer,  1  C.  B.  Rep.  219.     See  in  other  cases  in  1  Pr.  10th  ed.  80.) 

Although  the  steps  taken  by  an  attorney  changed  without  an  order  when 
necessary  are  in  general  irregular,  and  may  be  objected  to  by  the  opposite 
party,  yet  the  irregularity  may  be  waived;  as,  by  accepting  a  notice  or  plea, 
and  keeping  it  (Margerem  w.Mackilwaine,  2  New  Rep.  509),  or  attending  a 
summons  and  making  no  objection  to  it  {Farley  v.  Hebbes,  3  Dowl.  538),  or 
otherwise  treating  the  new  attorney  as  the  attorney  in  the  cause.  And  a 
step  taken  by  a  new  attorney,  without  an  order  to  change,  cannot  be  treated 
as  a  nullity.  {Doe  v.  Bransom,  6  Dowl.  490 ;  Gilniour  v.  Brindley,  7  D.  &  R. 
259 ;  Harrison  v.  Wallingbrough,  W,,  W.  &  D.  205.) 

If  the  attorney  on  the  record  be  changed,  the  record  ought,  it  seems,  to 
mention  the  change.  {Anon.  12  Mod.  446.)  It  is  usual  and  proper  to  state 
it  by  way  of  suggestion,  alleging  the  judge's  order  made  for  it 
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38.  Attachment  against  Attorney  for  not  entering  Appearance  ac- 
cording to  his  Undertahing. 

By  R.  H.  16  Vict.  r.  3,  "  An  attorney  not  entering  an  appearance 
in  pursuance  of  his  undertaking  shall  be  liable  to  an  attachment"  (a). 

The  forms  of  affidavit  and  other  proceedings  for  the  purpose  of  ob- 
taining this  attachment,  and  of  the  writ  of  attachment,  may  be  readily 
framed  from  those,  post,  title  "  Attachment." 


39.  Summons  to  obtain  Order  for  a  Delivery  of  Bill  of  Costs  to  the 
Client  and  Party  chargeable  with  it,  or  his  Personal  Representa- 
tives (h). 

In  the  matter  of  -i     Let  Mr.  A.  the  attorney  [or  "  his  a^ent"]  at- 
A.  A.  >  tend  me  at  my  chambers,  in  Rolls  Garden,  or 

fent.,  one,  &c.  (c).  j next,  at of  the  clock  in  the  forenoon 
or  "  afternoon"],  to  show  cause  why  he  should  not  within deli- 
ver to  Mr.  C.  D.  [or  "to  E.  E.  executor,"  or  "administrator,  of  C. 
D.  deceased"  («?)],  a  bill  of  costs  in  all  causes  and  matters  wherein  he 
has  been  concerned  for  the  said  C.  Z>.,  and  why  he  should  not  give 
credit  therein  for  all  sums  of  money  received  from  or  on  account  of  the 
said  C.  D.  [The  summons  may  be  confined  to  a  bill  for  business  done 
in  a  particular  matter  or  during  a  particular  perutd,  and  not  for  all 
business,  or  business  done  during  a  specified  period.  ^     Dated . 

{Judge's  or  Baron'' s  signature. 


40.  Order  thereon. 

der  that  Mr.^.  do 

D.  or  to  Mr.  , 

gent,  one,  &c.  5  "  to  E.  E.,  executor"  or  "  administrator  of  C.  D., 


In  the  matter  of  ^     I  order  that  Mr.  A.  do  within days  deliver 

A.  A.  >to  C.  D.  or  to  Mr.  ,  his  present  attorney  [or 

'   S"    —  "  ~ 


(a)  A  verbal  undertaking  would  probably  be  held  to  be  within  the  rule, 
but  it  is  safest  for  the  plaintiff"  to  rely  only  on  a  written  one.  Before  moving 
f.>r  the  attachment  the  attorney  should  be  requested  to  enter  the  appearance, 
otherwise  the  court  would  discliarge  the  rule.  {Jacob  v.  Magnay,  12  L.  J. 
Q.  B.  93.)  Instead  of  applying  for  an  attachment  in  the  first  instance 
a  judge's  order  may  be  obtained  to  compel  the  attorney  to  enter  the  ap- 
pearance. 

(i)  The  37th  sect  of  6  &  7  Vict.  c.  73,  expressly  empowers  the  court  or 
a  judge  to  make  an  order  for  the  delivery  of  the  bill  to  the  party  chargeable 
with  it  in  those  cases  where  they  can  make  an  order  for  taxation  ;  and  no 
doubt  this  includes  the  executors  and  assigns  of  such  party  who  are  charge- 
able with  and  legally  liable  to  pay  it :  (see  14  M.  &  W.  723  ;  and  see  further 
as  to  who  is  a  party  chargeable,  1  Pr.  10th  ed.  99.)  It  seems  the  court  or  a 
judge  has  jurisdiction  at  common  law  over  an  attorney  being  an  officer  of  the 
court  to  compel  the  delivery  of  the  bill:  (see  Clarkson  v.  Parker,  7  Dowl. 
87  ;  Exp.  Arrowsmith,  14  Ves.  209 ;  1  Pr.  10th  ed.  101.)  It  would  seem  that 
the  6  &  7  Vict  c.  73,  does  not  authorize  an  order  to  be  made  for  delivery 
and  taxation.     The  practice  is  to  make  separate  orders  for  each. 

(c)  This  should  be  the  title  of  the  summons  and  order:  (see  6  &  7  Vict, 
c.  73,  8.  43.) 

(rf)  It  was  the  practice,  before  it  was  settled  that  an  unsigned  bill  was 
taxable,  to  order  that  a  signed  bill  should  be  delivered,  but  this  is  now  un- 
necessary :  (see  Re  Prender,  2  Phillips,  69  ;  8  Beav.  299 ;  Billing  v.  Coppock, 
1  Exch.  14;  5  D.  &  L.  126;  Young  v.  Walker,  16  M.  &  W.  446 ;  1  Pr.  10th 
ed.  104.) 
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deceased"],  a  bill  of  costs  in  all  causes  and  matters  wherein  he  has  been 
concerned  for  the  said  C.  D.,  and  that  he  give  credit  therein  for  all 
sura  or  sums  of  money  by  him  received  of  or  on  account  of  the  said 
C.  D.  [The  order  may  be  confined  to  a  bill  for  business  done  in  a 
particular  suit  or  matter,  and  not  for  all  business,  or  it  may  be  for 

business  done  during  a  specified  period,  or  the  likeJ]     Dated . 

{Judge's  or  Baron's  signature.) 


41.  Summons  for  Delivery  of  Bill  upon  the  Executors,  or  Assignee, 
of  an  Attorney  (a). 

In  the  matter  of  ^.^.    -v     Let  E.  E.  ["executor,"  or  "adminis- 

gent.,  one,  &c.,  /ti-ator,"   or   "assignee  of  the   estate  and 

now  deceased,  [or       Veffects  of  A.  A.  an  attorney,  now  deceased," 

"  bankrupt,"  or  "  insol- io7'  "  bankrupt^"    or  "insolvent  debtor"], 

vent  debtor."]  'or  his  attorney  or  agent,  attend  me  at  my 

chambers,  in  Rolls  Garden,  on next,  at of  the  clock  in  the 

forenoon  [or  "  afternoon"]  to  show  cause  why  [&c.     Conclude  as  in 
the  form  No.  39,  mutatis  mutandis.^ 


42.  Summons  for  the  Delivery  of  Bill  on  the  Applicatum  of  a  Third 
Party  liable  to  pay  it,  or  who  ha^  paid  it  under  liability  (b). 


In  the  matter  of  "^       Let  Mr.  A.  or  his  agent  attend  me  at  my  cham- 
A.  A.  >  hers,  in  Rolls  Garden,  on next,  at of 


gent.,  one,  &c.  j  the  clock,  in  the  forenoon  [or  "afternoon"],  to 
show  cause  why  he  should  not  deliver  to  C.  D.  a  copy  of  his  bill  of 
costs  in  all  causes  and  matters  wherein  he  has  been  concerned  for 
A,  B.   [or  "  all  business  done  by  the  said  Mr.  A.  in  the  matter  of 

,"]  and  why  he  should  not  give  credit  therein  for  all  sums  of 

money  received  from  or  on  account  of  the  said  A.  B.     Dated . 

{Judge's  or  Baron's  signature.) 


43.  Order  thereon  {b). 

I  order,  that  Mr.  A.  sh 
liver  to  G.  H.  or  Mr.  - 
gent.,  one,  &c.    3  of  costs  in  the  action  of  E.  F.  v.  /.  K.  [or  "  in  the 


In  the  matter  of  "^      I  order,  that  Mr.  A.  shall,  within  days, 

A.  A.  >  deliver  to  G.  H.  or  Mr^— —  his  attorney,  a  bill 


{a)  The  6  &  7  Vict  c.  73,  s.  37,  empowers  the  court  or  a  judge  to  make 
an  order  in  this  case. 

(6)  This  application  may  be  made  under  the  6  &  7  Vict.  c.  73,  s.  40:  (1 
Pract.  10th  ed.  95):  see  also  sect.  38:  (id.  94,  104).  It  should  in  general 
be  supported  by  an  affidavit,  shortly  showing  that  the  party  is  liable  to  pay 
or  has  paid  the  bill,  and  how  he  is  or  was  so  liable  to  pay.  To  bring  a 
party  within  the  provisions  of  the  act  he  must  be  directly  or  indirectly  liable 
to  pay  or  contribute  to  the  payment  of  the  bill,  although  not  chargeable 
with  it,  or  he  must  have  paid  it  under  such  liability.  It  does  not  extend  to 
a  mere  volunteer,  who,  without  liability,  pays  it.  {Sayer  v.  iVagstaff,  Re 
Sanders,  ^c,  13  L.  J.,  Chan.,  161  ;  Re  Carew,  14  id.  100.)  Nor  does  it  ex- 
tend to  parties  who  are  merely  interested,  or  remotely  interested,  in  the 
payment  or  taxation  :  (see  Re  Pecke  and  Flower,  5  Beav.  406;  Re  Stevens, 
18  L.  J.,  Chan.,  219.)  Therefore,  parties  contributing  to  a  highway  rate  sire 
not  entitled  to  apply  for  taxation  of  an  attorney's  bill  incurred  in  conducting 
an  indictment,  and  for  other  business  done  pursuant  to  the  direction  of  the 
surveyor  of  the  highways.     {Re  Barber,  15  L.  J.,  Exch.,  9  ;   14  M.  &  W. 
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matter  of  ,"  or  as  the  case  may  be,  stating  shortly  the  subject 

matter  of  the  business,  or  it  might  be  "  a  bill  of  costs  for  all  business"] 
in  which  he  has  been  concerned  for  the  said  C.  D.  as  an  attorney,  upon 
payment  by  the  said  G.  H.  to  the  said  Mr.  A.  of  the  costs  of  the  copy 

of  the  bill  80  to  be  delivered  (a).    Dated . 

(Judge's  or  Baron's  signature.) 


44.  Summons  for  Taxation  taken  out  within  a  Month  after  Delivery 
on  behalf  of  the  Client  and  Party  cliargeable  with  t/ie  Bill  (b). 

In  the  matter  of    "^      Let  Mr.  A.  or  his  agent  attend  me  at  my 

A.  A.  >  chambers,  in  Rolls  Garden,  to-morrow  at 

gent.,  one,  &c.  (c).  J  of  the  clock  in  the  noon,  to  show  cause 

why  his  bill  of  costs  in  the  causes  and  matters  delivered  to  C.  D. 
should  not  be  referred  to  the  master  to  be  taxed,  and  why  he  should 
not  give  credit  for  all  sums  of  money  by  him  received  from  or  on 
account  of  the  said  C.  D,,  and  why  he  should  not  refund  what  (if 
anything)  may,  upon  such  taxation,  appear  to  have  been  overpaid  {d), 
and  why  the  said  master  should  not  tax  the  costs  of  such  reference  and 
certify  what,  upon  such  reference,  shall  be  found  due  to  or  from  either 
party  in  respect  of  such  bill  and  demand,  and  of  the  costs  of  such 
reference,  to  be  paid  according  to  the  event  of  such  taxation  pursuant 
to  the  statute  (e),  and  why  the  said  Mr.  A.  should  not  be  restrained 
from  commencing  or  prosecuting  any  action  or  suit  touching  such 
demand  pending  such  reference  (_/'),  and  why  upon  payment  by  the 
said  C.  D.  of  what  (if  anything)  snail  appear  to  be  due  to  the  said 

720;  3  D.  &  L.  244-.)  The  enactment  extends,  it  seems,  to  a  member  of  a 
railway  or  other  joint-stock  company,  though  he  was  not  the  party  charge- 
able with  the  bill.  {Exp.  Bass,  Re  Stephen  and  others,  17  L.  J.,  Chan.,  219.) 
A  mortgagor  may  apply  for  a  delivery  and  taxation  of  the  mortgagee's 
attorney's  bill:  (see  Re  Carew,  8  Beav.  150;  14  L.  J.,  Chanc,  100;  Re 
Bracey,  8  Beav.  338;  Re  Tyson,  9  Beav.  117;  Re  Bignold,  9  Beav.  269; 
Re  Gabriel,  10  Beav.  46  ;  Re  Philpots,  18  Beav.  84  ;  Re  Fisher,id.  183.)  See 
Blagrove  v.  Routh,  26  L.  J.,  Chan.,  89,  where  a  residuary  legatee  applied  for 
the  taxation  of  a  bill  incurred  by  executors. 

(a)  The  payment  of  these  costs  must  be  part  of  the  terms  of  the  order : 
(see  6  &  7  Vict.  c.  73,  s.  40;  1  Pract.  10th  ed.  101,  102.) 

(b)  This  application  is  founded  on  the  6  &  7  Vict.  c.  73,  s.  37,  which 
provides  that  the  taxation  in  such  a  case  shall  be  ordered  to  be  made  with- 
out any  money  being  brought  into  court,  and  that  the  order  shall  restrain 
the  attorney,  or  his  executor,  administrator  or  assignee,  from  commencing 
any  action  or  suit  touching  his  bill,  pending  the  reference.  The  order  for 
taxation  in  such  a  case,  i.  e.,  where  the  application  is  within  the  month,  is 
of  course,  and  the  court  or  judge  has  no  discretion  in  the  matter.  (Re 
Pender,  2  Pliill.  77  ;  see  the  practice,  1  Prac.  10th  ed.  107, 108.)  If  there  be 
several  parties  chargeable,  all  should  in  general  join  in  the  application. 
But  this  does  not  seem  to  b6  absolutely  necessary. 

(c)  The  summons  should  be  so  entitled :  (see  6  &  7  Vict.  c.  73,  s.  43.) 

(d)  These  clauses  as  to  giving  credit  and  refunding  are  generally  intro- 
duced into  all  orders  for  taxation.  If  that  as  to  refunding  be  omitted  it  w  ill 
not  in  general  be  afterwards  supplied:  (see  Peace  v.  Jones,  8  Dowl.  314; 
Re  Angell,  12  Jur.961.) 

(e)  See  7  &  8  Vict  c.  73,  8.  37 ;  Re  Woollett,  1  D.  &  L.  593 ;  12  M.  &  W. 
£04. 

(/)  These  terms  as  to  the  taxation  of  the  costs  of  the  reference  to  tax, 
and  as  to  the  restraint  of  an  action  or  suit  pending  the  reference,  are  required 
by  the  7  &  8  Vict,  c  73,  s.  37  :  (see  1  Pract.  lOUi  ed.  108.) 
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Mr.  A.,  the  said  Mr.  A.  should  Dot  deliver  up  all  deeds,  books,  papers 
and  writings  in  his  possession,  custody  or  power  belonging  to  the  said 
CD.  {Jj  the  retainer  he  disputed,  or  there  be  any  other  ground 
for  denying  the  liability  to  the  whole  or  any  portion  of  the  bill,  an 
affidavit  should  in  general  be  made  shortly  stating  the  fax:ts  to  make 
out  a  primd  facie  case,  showing  a  right  to  dispute  the  liability,  and  tlie 
summons  and  order  should  reserve  the  right  to  question  it  {g).  ) 

Dated . 

(Judge's  or  Baron's  signature.) 


45.  Order  thereon. 

In  the  matter  of  "^      I  order,  that  Mr.  A.'a  bill  of  costs,  fees,  charges 
A.  A.  >  and  disbursements,  in  the  causes  and  matters  deli- 

gent,  one,  &c.  J  vered  to  C.  D.,  be  referred  to  the  master  to  be 
taxed,  and  that  the  said  Mr.  A.  give  credit  for  all  sums  of  money  by 
him  received  from  or  on  account  of  the  said  C.  D.,  and  that  the  said 
Mr.  A.  do  refund  what  (if  anything)  may  on  such  taxation  appear  to 
have  been  overpaid :  And  I  further  order,  that  the  master  do  tax  the 
costs  of  such  reference,  and  certify  what  sball  be  found  due  to  or  from 
either  party  in  respect  of  such  bill  and  demand,  and  of  the  costs  of  such 
reference,  to  be  paid  according  to  the  event  of  such  taxation  pursuant 
to  the  statute,  and  that  the  said  Mr.  A.  be  restrained  from  commencing 
or  prosecuting  any  action  or  suit  touching  such  demand  pending  such 
reference  :  And  I  further  order,  that,  upon  payment  by  the  said  C.  D. 
of  what  (if  anything)  may  appear  to  be  due  to  the  said  Mr.  A.,  the 
said  Mr.  A.  do  deliver  to  the  said  C.  D.,  or  to  his  attorney,  all  deeds, 
books,  papers  and  writings  in  his  possession,  custody  or  power,  be- 
longing to  the  said  C.  J).  [If  the  order  reserve  the  right  of  the  client 
to  question  his  liability  to  the  bill  on  the  ground  of  his  not  having  re- 
tained the  attorney  or  otherwise,  here  insert  the  reservation,  as  thus : 
"  I  reserve  to  the  said  C.  D.  his  right,  if  any,  to  dispute  the  retainer 

of  the  said  Mr.  A."}     Dated . 

(Judge's  or  Baron's  signature.) 


46.  Summons  and  Order  for  Taxation  after  the  Expiration  of  the 
Month,  or  after  the  Expiration  of  Twelve  Months,  before  Action 
brought  for  the  Bill. 

These  will  be  the  same  as  in  the  two  preceding  cases,  except  that 
here  the  judge  has  the  discretionary  power  of  restraining  the  commence- 
ment of  any  action  or  suit  pending  the  reference,  upon  such  terms  and 
making  such  directions  and  imposing  such  conditions  as  he  may  think 
proper. 

If  the  reference  is  sought  after  the  expiration  of  twelve  calendar 
months  from  the  delivery  of  the  bill,  then  special  circumstances  must 
be  shown  by  affidavit  to  induce  the  court  or  judge  to  make  the  order : 
(see  7  &  8  Vict.  c.  73,  s.  37  ;  Binns  v.  Hey,  1  D.  &  L.  661  ;  Re  Fol- 
jambe,  9  Beav.  402;  Re  Gaitskell,  1  Phil.  581;  Re  Wicher,  13 
M.  &  W.  549 ;  2  D.  &  L.  407.)  The  mere  fact  of  an  action  having 
been  commenced  for  the  recovery  of  the  bill  is  not  a  "  special  circum- 
stance" to  warrant  an  order.  (Bennett  v.  Hill,  21  Law  T.  101,  Q.  B., 
7  May,  1853;  Cowdell  v.  Neale,   1  Com.  B.,  N.  S.,  332;  26  L.  J., 

(g)  See  Re  Payne,  5  C.  B.  407 ;  1  PracL  10th  ed.  109,  and  cases  there  cited. 

c 
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C.  P.,  37.)  It  would  seem  that  even  at  nisi  prias,  if  the  bill  has  been 
delivered  more  than  twelve  months,  the  defendant  ought  to  show 
»pecial  circumstances  to  entitle  him  to  a  taxation.  (Per  Campbell,  C.  J., 
id.)  A  delivery  of  a  bill  not  signed  upwards  of  a  year,  and  afterwards 
a  delivery  of  a  signed  bill :  Bemble,  this  is  a  special  circumstance,  which 
will  suffice  to  obtain  order  for  taxation  of  latter  bill.  ( Per  Alderson,  B., 
In  re  BilUng,  1  Exch.  14  ;  5  D.  &  L.  126  ;  see  Re  Peach,  2  D.  &  L. 
33,  where  several  bills  were  treated  as  one  bill.)  In  the  case  of  an 
agency,  bills  delivered  from  time  to  time,  the  date  of  the  delivery  of 
the  last  bill  would,  it  is  apprehended,  be  deemed  the  date  from  which 
the  twelve  montlis  would  be  deemed  to  run. 


47.  Summons  for  Taxaiion  after  Action  brought  for  the  Bill  (a). 

In  the  matter  of  ^     Let  the  plainti£P  or  his  agent  attend  me  at  my 

A.  A.  f  chambers,  in  Rolls  Garden,  on ,  at of  the 

gent,  one  &c.  (6).  |  clock  in  the noon,  to  show  cause  why  his  bill 

A.  V.  D.  J  of  costs,  fees,  charges  and  disbursements,  delivered 
to  the  Defendant,  for  the  recovery  whereof  this  action  is  brought, 
should  not  be  referred  to  the  master  to  be  taxed,  and  why  the  said 
plaintiff  should  not,  upon  the  taxation,  give  credit  for  all  sums  of 
money  by  him  received  from  or  on  account  of  the  said  defendant  {here 
insert  any  special  directions  or  conditions  which  you  desire  the  judge 
should  make),  and  why  the  said  master  should  not  tax  the  costs  of 
such  reference,  and  certify  what,  upon  such  reference,  shall  be  found 
due  to  or  from  either  party  in  respect  of  such  bill  and  demand  and  of 
the  costs  of  such  reference,  and  why  the  said  Plaintiff  should  not  be 
restrained  from  prosecuting  the  said  action  touching  such  demand 
pending  such  reference,  and  why,  upon  payment  of  what  (if  anything) 
may  appear  due  thereon  to  the  said  plaintiff,  together  with  the  costs 
of  this  action,  to  be  also  taxed  and  paid,  all  further  proceedings  should 
not  be  stayed.     (-4*  to  special  terms  reserving  a  right  to  dispute  the 

retainer,  Jfc,  see  Nos.  44,  45.)    Dated . 

(Judge's  or  Baron's  signature.) 


48.  Order  thereon. 

In  the  matter  of  -x     Upon  hearing  the  attomies  or  agents  on  both 

A.  A.  /sides,  I  order,  that  the  plaintiff's  bill  of  costs,  fees, 

gent.,  one,  &c.    /charges  and  disbursements,  delivered  to  the  defend- 

A.  T.  D.        J  ant,  for  the  recovery  whereof  this  action  is  brought, 

(a)  This  application  is  founded  on  the  6  &  7  Vict.  c.  73,  s.  37.  In  this 
case  the  judge  has  the  discretionary  power  of  restraining  the  prosecution  of 
the  action  pending  the  reference,  on  such  terms,  and  making  such  directions 
and  imposing  such  conditions,  as  he  may  think  proper.  If  the  defendant 
requires  an  order  without  prejudice  to  his  disputing  the  retainer,  or  to  his 
other  defence,  if  any,  to  the  action,  or  if  one  of  the  several  defendants 
making  the  application  does  so,  the  requisition  should  be  stated  on  the  face 
of  the  summons,  and  the  summons  should  be  supported  by  a  short  afhdavit, 
stating  that  the  retainer  is  disputed,  or  that  there  is  a  good  defence  on  the 
merits,  positively  so,  or  as  the  defendant  is  advised  and  believes.  This  is 
necessary,  otherwise  the  common  order  to  tax  tacitly  admits  a  retainer  and 
liability ;  see  the  cases,  ante,  25,  note  (g).  If  the  application  is  made  after 
twelve  calendar  months  from  the  delivery  of  the  bill  special  circumstances 
are  necessary  to  obtain  an  order  for  taxation :  see  ante,  25. 

(6)  It  may  suffice  to  entitle  it  in  the  action  only  :  but  there  seems  no  ob- 
jection to  its  being  entitled  in  both  :  (see  Re  Fallance,  8  Scott,  N.  R.  232.) 
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be  referred  to  the  master  to  be  taxed ;  and  that  the  said  plaintiff  ^ive 
credit  at  the  time  of  taxation  for  all  sums  of  money  by  him  received 
from  or  on  account  of  the  said  defendant :  And  I  further  order,  that 
the  master  do  tax  the  costs  of  such  reference,  and  certify  what,  upon 
such  reference,  shall  be  found  due  to  or  from  either  party  in  respect 
of  such  bill  and  demand,  and  of  the  costs  of  such  reference,  to  be  paid 
according  to  the  event  of  such  taxation  pursuant  to  the  statute,  and 
that  the  plaintiff  be  restrained  from  prosecuting  the  said  action  touching 
such  demand  pending  such  reference  :  And  I  further  order,  that  upon 
payment  of  what  (if  anything;)  may  appear  to  be  due  thereon  to  the 
said  plaintiff,  together  with  the  costs  of  this  action  to  be  also  taxed 
and  paid,  all  further  proceedings  herein  be  stayed,  and  that  in  default 

of  payment  within days  after  taxation,  the  plaintiff  be  at  liberty 

to  sign  judgment  and  issue  execution.  {This  latter  clause  will  not  be 
inserted  in  the  order  if  it  is  made  with  liberty  for  the  defendant  to 
dispute  the  retainer,  or  to  set  up  any  other  defence  to  the  bill.  As  to 
these  terms,  see  Nos.  44,  45.)    Dated . 


49.  Summnons  and  Orders  for  Taxation  on  behalf  of  a  third  Party 
who  is  liable  to  pay  or  has  paid  the  Bill  under  liability. 
The  forms  for  this  may  be  readily  framed  from  those,  supra,  Nos.  44, 
45.  The  right  of  this  party  to  have  a  taxation  is  founded  on  the  38th 
sect,  of  the  7  &  8  Vict.  c.  73,  1  Pr.  10th  ed.  94,  104.  The  application 
must  be  supported  by  an  affidavit,  showing  that  the  party  is  liable  to 
pay,  or  has  paid,  the  bill,  and  how  he  is  or  was  liable  to  pay. 


50.  Summons  and  Order  for  Taxation  of  Bill  after  Payment. 
The  forms  for  this  purpose  may  be  readily  framed  from  those  supra, 
Nos.  44  and  45.  See  the  form  of  order  in  Phillips  v.  Broadley,  9  Q.  B. 
744.  The  court  or  judge  may  impose  such  terms  and  conditions  and 
give  such  directions  as  they  may  deem  right.  The  taxation  in  this 
case  will  only  be  ordered  under  special  circumstances,  showing  that 
the  bill  ought  to  be  taxed,  and  the  application  must  be  made  within 
twelve  calendar  months  after  the  payment.  (7  &  8  Vict.  c.  73,  s,  41.) 
The  special  circumstances  must  be  established  by  affidavit.  Payment 
under  great  pressure  might  induce  the  court  or  judge  to  grant  an 
order :  (see  Re  Abbott,  Rolls  Court,  20th  April,  1854  ;  23  L.  T.  10 ; 
Barwell  v.  Brooks,  8  Beav.  121 ;  Re  Fyson,  9  id.  117.)  So  might 
any  clear  errors  or  gross  overcharges  in  the  bill  where  there  has  not 
been  ample  opportunity  for  the  client  to  examine  the  bill,  and  dis- 
cover such  errors  or  overcharge :  (see  Re  Stephen,  2  Phil.  562 ;  17 
L.  J.,  Chanc,  219;  Re  Harding,  10  Beav.  252;  Re  Sladden,  id. 
488 ;  Re  Harper,  id.  284 ;  Re  Drew,  id.  368 ;  see  Exp.  Turner,  24 
L.  J.,  Chanc,  71  ;  Blagrove  v.  Rouih,  26  L.  J.,  Chanc,  86,  where 
a  mortgage  was  given  for  the  estimated  costs.)  In  the  case  of  Exp. 
Hemming  Re  Bischoff  and  Coxe,  28  L.  T.  144 — C.  P.,  where  A.,  an 
attorney,  who  had  done  work  for  B.  during  several  years,  and  delivered 
an  account  current,  having  money  of  jB.'s  in  his  hands,  raised  by 
mortgage  on  a  settlement  of  accounts,  deducted  the  amount  of  his  bills, 
took  a  receipt  and  paid  over  the  balance,  and  afterwards  B.  demanded 
bills,  which  were  delivered  without  prejudice,  containing  items  which 
made  the  account  more  than  before,  and  then,  after  twelve  months  from 
the  settlement,  applied  to  the  court  for  a  taxation  :  it  was  held,  that  in 

c2 
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the  absence  of  any  gross  overcharge  which  would  raise  the  presump- 
tion of  fraud,  what  took  place  amounted  to  payment,  and  that  on  ^.'s 
abandoning  the  additional  items,  there  should  be  no  reference  :  it  was 
also  held,  by  Williams  and  Willes,  Js.,  that  the  circumstances 
amounted  to  a  payment  within  the  41st  sect,  of  the  Act.  The  giving 
of  a  bill  or  note,  or  other  such  security  in  payment,  might,  under 
circumstances,  amount  to  a  payment,  but  in  the  absence  of  such 
circumstances  it  would  be  deemed  merely  as  taken  on  account  of  the 
bill  of  costs ;  so  that  if  dishonoured  at  maturity  he  might  be  sued  for 
the  latter  :  (see  Be  Harper,  10  Beav.  284 ;  i?e  Currie,  9  id.  602  ; 
Biles  V.  Moore,  17  L.  J.,  Chanc,  385 ;  Re  Peach,  2  D.  &  L.  33.) 
If  such  bill,  note  or  security  be  taken,  the  twelve  months  limited  for 
the  taxation  after  payment  must  be  reckoned  from  the  payment  of  it, 
unless  indeed  it  was  taken  as  cash,  or  treated  by  the  parties  as  actual 
payment  at  the  time  when  it  was  given  :  (see  Re  Harries,  13  M.  &  W. 
3  ;  1  D.  &  L.  1018  ;  Sayer  v.  Wagstaff,  5  Beav.  415  ;  and  see  Re 
Turner,  24  L.  J.,  Chanc,  71.)  See  a  case  where  a  payment  was  not 
considered  such,  where  at  the  time  of  it  only  one  of  several  bills  of 
costs  had  been  delivered.  Re  Peach,  2  D.  &  L,  33.  The  client  paying 
under  protest  makes  no  difference  :  (see  Re  Harrison,  10  Beav.  69 ; 
Re  Neate,  id.  183 ;  see  further  1  Pract.  10th  ed.  106.) 


51.  Summons  and  Order  for  Taxation  of  Bill  after  Verdict  or  Writ 
of  Inquiry  executed. 
The  forms  for  this  purpose  may  be  readily  framed  from  those  supra, 
No8.  47  and  48.  The  taxation  in  this  case  will  only  be  ordered  under 
special  circumstances  :  (see  7  &  8  Vict.  c.  73,  s.  37.)  These  must  be 
established  by  affidavit.  It  seems  that  in  general  the  circumstances 
must  have  but  recently  come  to  the  client's  knowledge,  but  this  is  not 
necessarily  essential  in  every  case :  (see  the  case  of  Re  Wicker,  2  D. 
&  L.  407  ;  13  M.  &  W.  549  ;  Re  Hair,  10  Beav.  187  ;  Exp.  Cooper, 
14  C.  B.  663.)  It  may  be  added  that  a  verdict  is  often  given  in  an 
action  for  an  attorney's  bill  subject  to  its  taxation. 


52.  Summons  for  Taxation  of  Bill  by  the  Attorney  himself  (a). 
In  the  matter  of ")     Let  C.  D.  or  his  attorney  or  agent  attend  me  at 

A.  A.  >my  chambers  in  Rolls  Gtuxlen,  on  ,  at 

gent,  one,  &c.  3  of  the  clock  in  the noon,  to  show  cause  why 

Mr.  ^.  ^.'s  bill  of  costs,  in  the  causes  and  matters  delivered  to  the 
said  C.  D.,  should  not  be  referred  to  the  master  to  be  taxed,  the  said 
Mr.  A.  A.  giving  credit  for  all  sums  of  money  by  him  received  from 
or  on  account  of  the  said  C.  D.,  and  refunding  what  (if  anything) 


(a)  This  application  is  authorized  by  the  7  &  8  Vict.  c.  73,  s.  37,  which 
provides  for  it  in  case  no  application  for  taxation  is  made  by  the  client  within 
the  month  after  delivery:  (see  Reyalls  v.  Reginam,  17  L.  J.,  M.  C,  69  ;  11 
Q.  B.  781.)  Before  the  act  the  court  had  no  power  to  order  a  bill  to  be 
taxed  on  the  application  of  the  attorney.  (Sayert  v.  Walond,  1  Sim.  &  St. 
97.)  The  act  authorizes  the  application  by  the  attorney,  or  by  his  executor, 
administrator  or  assignee.  It  may  be  in  many  cases  desirable  to  obtain  this 
order,  for  the  purpose  of  avoiding  the  expense  and  delay  of  an  action  for  the 
bill.  The  act  directs  that  it  shall  be  made  with  such  directions,  and  subject 
to  such  conditions,  as  the  judge  shall  think  proper. 
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ujay  upon  such  taxation  appear  to  have  been  overpaid  ;  and  why  the 
said  master  should  not  tax  the  costs  of  such  reference,  and  certify  what 
shall  be  found  due  to  or  from  either  party  in  respect  of  such  bill  and  de- 
mand, and  of  the  costs  of  such  reference  (if  payable),  to  be  paid  accord- 
ing to  the  event  of  such  taxation,  pursuant  to  the  statute.    Dated . 

{Judge's  or  Baron's  signature.) 


53.  Order  thereon. 
In  the  matter  of  "^     Upon  the  application  of  Mr.  A.,1  order  that  his 
A.  A.  >  bill  of  costs,  fees,  charges  and  disbursements,  in  the 

gent.,  one,  &c.  j  causes  and  matters  delivered  to  C.  D.,  be  referred 
to  the  master  to  be  taxed,  and  that  the  said  Mr,  A.  give  credit  for 
all  suras  of  money  by  him  received  of  or  on  account  of  the  said  C.  D., 
and  that  he  do  refund  what  (if  anything)  he  may  on  such  taxation  ap- 
pear to  have  been  overpaid ;  and  I  further  order,  that  if  the  said  C.  D. 
shall  attend  upon  such  taxation,  the  said  master  do  tax  the  costs  of 
such  reference,  and  certify  what  shall  be  found  due  to  or  from  either 
party  in  respect  of  such  bill  and  demand,  and  costs  of  such  reference, 
to  be  charged  (if  payable)  according  to  the  event  of  such  taxation, 
pursuant  to  the  statute ;  and  that  the  said  Mr.  A.  shall  be  restrained 
from  commencing  or  prosecuting  any  action  or  suit  touching  such  de- 
mand pending  such  reference :  And  I  further  order  that  upon  payment 
by  the  said  C.  D.  of  what  (if  anything)  may  appear  to  be  due  to  the 
said  Mr.  A.,  the  said  Mr.  A.  shall  (if  required)  deliver  up  to  the  said 
C.  D.,  or  to  his  attorney,  all  deeds,  books,  papers  and  writings  in  his 

possession,  custody  or  power,  belonging  to  the  said  C  D.  Dated . 

{Judge's  or  Baron's  signature.) 


54.  Summons  and  Order  for  a  Re-taxation. 
The  forms  for  this  may  be  readily  framed  from  those  supra,  Nos.  44 
to  48.  The  order  cannot  be  made  in  this  case  unless  under  special 
circumstances :  (see  7  &  8  Vict.  c.  73,  s.  40.)  See  the  case  of  lie  Smith, 
15  L.  J.,  Chanc,  238,  where  the  application  was  refused.  The  appli- 
cation must  be  supported  by  an  affidavit  showing  the  circumstances, 
(see  1  Pract.  10th  ed.  95,  111.) 

55.  Appointment  for  Taxation. 
The  party  obtaining  the  order  for  taxation  should  follow  it  up  by 
obtaining  an  appointment  from  the  master  for  the  proceeding  with 
such  taxation.  His  neglect,  however,  to  obtain  it  does  not  enable  the 
opposite  party  to  treat  the  order  as  abandoned,  and  he  himself  may 
proceed  with  the  taxation.  {Shirreff  v.  Gresley,  4  A.  &  E.  338.) 
Notice  of  the  appointment  should  be  served  on  the  attorney  or  the 
client  (if  the  order  be  obtained  by  the  attorney  himself),  before  7 
o'clock  in  the  evening  before  the  day  fixed  by  the  appointment :  see 
Edmunds  v.  Gates,  4  M.  &  W.  66 ;  Grant  v.  Mackenzie,  1  Exch.  12 ; 
5  D.  &  L.  129.)  One  appointment  only  is  necessary  for  proceeding 
on  the  taxation.  (R.  H.  16  Vict  r.  60.)  But  if  the  attorney  do 
not  attend  it,  the  practice  is  to  obtain  a  second  appointment.  The 
master  will  of  course  allow  a  reasonable  time  to  the  attorney.  If  he 
does  not  attend  on  the  second  appointment,  the  master  will  proceed 
with  the  taxation  ex  parte :  (see  6  &  7  Vict.  c.  73,  s.  37.)  If  he  does 
not  attend,  he  will  not,  it  seems,  be  liable  to  the  costs  of  the  taxation. 
{Be  WooUett,  12  M.  &  W.  506  ;  1  D.  &  L.  593,  per  Parke,  B.)  The 
master  may,  upon  the  taxation,  receive  affidavits,  but  cannot,  except 
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by  special  direction  in  the  order,  or  by  consent,  receive  viva  voce  tes- 
timony.   {Noy  V.  Reynolds,  1  H.  &  W.  14.) 

The  following  is  the  form  of  an  appointment : — 
In  the  matter  of  A.  A.,  an  attorney  at  law. 

I  appoint next,  the  inst.,  at o'clock  in  the  

noon,  for  proceeding  on  the  taxation  of  the  bill  of  costs  herein. 

Dated . 

M.  M.  {Master's  signature.) 


56.  The  Master's  Allocatur. 
The  allocatur  generally  states  the  amount  of  the  bill  or  bills  the 
subject  of  the  taxation,  the  sum  deducted  from  or  added  on  the  taxa- 
tion, the  costs  of  the  taxation,  and  the  amount  of  the  monies  paid  on 
account,  and  then  finds  the  balance  due  to  the  attorney,  or,  as  the 
case  may  be,  the  amount  to  be  refunded  to  the  client  or  party  a])plying 
for  the  taxation.  By  the  7  &  8  Vict.  c.  73,  ss.  37,  43,  the  allocatur 
(unless  set  aside  or  altered  by  order,  decree  or  rule  of  court)  is  final 
and  conclusive  as  to  the  amount  thereof.  The  allocatur  is  generally 
indorsed  on  the  order  for  taxation. 


67.  Proceedings  to  enforce  Payment  of  Allocatur. 
There  are  three  summary  modes  of  enforcing  payment  of  the  amount 
of  the  allocatur  when  made  in  favour  of  the  attorney.  The  first  may 
be  by  getting  an  order  for  payment  of  the  amount  found  by  the  allo- 
catur, and,  after  making  that  order  a  rule  of  court,  issuing  execution 
under  the  1  &  2  Vict.  c.  110,  s.  18,  the  forms  as  to  which  will  be  found 
in  a  subsequent  part  of  this  work  relating  to  the  enforcement  of  rules 
and  orders :  (see  Re  Hare  or  Hair,  7  M.  &  Gr.  510 ;  2  D.  &  L.  269.) 
The  second  is  by  attachment,  after  obtaining  a  judge's  order  for  pay- 
ment of  the  amount  found  by  the  allocatur,  and  making  that  order  a 
rule  of  court  (see  Re  Woodnouse,  2  C.  B.  290),  a  remedy  rarely  re- 
sorted to.  The  third  is  by  obtaining  a  judge's  order  for  judgment, 
pursuant  to  the  43rd  sect  of  7  &  8  Vict.  c.  75  (if  the  retainer  be  not 
disputed),  and  issuing  execution  thereon.  If  an  action  is  pending  for 
the  bill,  it  may  be  proceeded  -with  after  the  allocatur  is  obtained,  and 
it  will  be  necessary  to  do  so  where,  in  consequence  of  the  retainer  being 
disputed  or  otherwise,  the  attorney  is  shut  out  from  either  of  the  above 
other  remedies. 


68.  Order  for  Judgment  on  Attocaiur  (a). 
In  the  matter  of  "^     Upon  the  hearing  of  Mr.  A.  A.  and  of  C.  D., 
A.  A.             >  their  attornies  or  agents,  I  order  that  judgment  be 
gent,  one,  &c.  (6)  '  entered  up  by  Mr.  A.  A.  against  C.  D.  for  £ , 

(a)  The  7  &  8  Vict  c.  78,  s.  43,  enacts  that  the  court  or  a  judge  may 
order  judgment  to  be  entered  up  for  the  amount  of  the  master's  allocatur, 
with  costs,  unless  the  retainer  is  disputed.  An  order  made  where  the 
retainer  is  really  and  bona  fide  disputed  might  be  set  aside.  {Re  Parket, 
Smith  Sf  Co.,  Q.  B.,  21  January,  1848.)  A  summons  should  precede  the 
order,  and  the  application  should  in  general  be  supported  by  a  short  affidavit 
of  the  facts.  The  order  may  be  made,  although  the  order  for  taxation  is  in 
the  ordinary  form,  without  any  consent  or  undertaking  on  the  part  of  the 
client  or  party  applying  for  Uie  taxation  to  pay  what  is  found  due.  {Re 
LoteUtt.  5  D.  &  L.  793 ;  6  C.  B.  128.) 

(&}  The  order  should  be  so  entitled.    {Re  Hare,  7  M.  &  Gr.  510;  2D 
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the  amount  of  the  master's  allocatur  herein,  together  with  the  costs 
of  this  application,  and  of  the  judgment,  pursuant  to  the  statute. 
Dated .  (Judge's  or  Baron's  signature.) 


59.  Judgment  thereon  (a). 
In  the  Q.  B.  [or  «C.  P."  or  "Exch.  of  Pleas."] 

Be  it  remembered,  that  on (date  of  the  order)  an  order  was 

made  by  Sir ,  knight,  one  of  her  majesty's  justices  [or  "  barons"] 

of  her  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch."],  in  the  matter  of  A.  A. 
an  attoraey  at  law  [yan  action  was  also  pending,  and  the  order  was 
entitled  in  it,  then  add,  "  and  in  an  action  then  pending  in  the  court 

of ,  at  the  suit  of  the  said  A.  A.  against  C.  D.,  for  the  recovery  of 

the  amount  of  a  bill  of  costs,  fees,  charges  aud  disbursements  of  the  said 
A.  A."},  and  whereby  the  said  judge  [or  "  baron"]  did,  upon  hearing 
the  said  A.  A.  and  C.  D.  according  to  the  statute  in  that  case  made 
and  provided,  order  that  the  said  A.  A.  should  be  at  liberty  to  enter 

up  final  judgment  for  the  sura  of  £ in  the  matter  aforesaid  against 

the  said  C.  D.  upon  the  allocatur  \(rr  "certificate"]  of  ,  esquire, 

one  of  the  masters  of  the  said  court  of ,  for  the  said  sum,  made 

by  the  said  master  on  a  reference  made  to  him  for  the  taxation  of  the 
said  A.  4.'8  bill  of  costs,  tees,  charges  and  disbursements,  together 
with  the  costs  of  the  application  for  and  of  obtaining  the  said  order 
and  of  such  judgment ;  and  hereupon  the  said  A.  A.  prays  judgment 

for  the  said  sum  of  £ ,  together  with  the  said  costs  :  Therefore  it 

is  considered  that  the  said  A.  A.  do  recover  against  the  said  C.  D.  the 
said  sum  of  £ ,  and  also  £ for  his  costs,  so  ordered  as  afore- 
said, and  by  the  court  here  adjudged  to  the  said  A.  A.,  and  which  said 

two  sums  in  the  whole  amount  to  £ .     (In  the  margin,  opposite 

the  words  "Therefore.  &c.,"  tcrite  "Judgment  signed  the day 

of .  A.D. ,''  filling  in  the  date  of  the  judgment^ 


60.  Affidavit  by  Attorney  to  have  himself  struck  off  the  Roll(b). 
In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

I,  A.  A.,  of ,  gentleman,  one  of  the  attornies  of  this  (c)  honour- 
able court,  make  oath  and  say,  as  follows: — 

1.  I  was  duly  admitted  an  attorney  of  this  honourable  court  in 
term,  18 — . 

&  L.  266.)  If  an  action  were  pending,  and  the  order  for  taxation  was  en- 
titled in  the  action  also,  this  order  may  be  entitled  in  the  same  way :  (see 
Re  Vallance,  7  M.  &  Gr.  511  ;  8  Scott,  N.  R.  232.) 

(a)  The  judge's  order  for  this  judgment  has  the  same  force  as  a  rule  of 
covurt  for  the  payment  of  money  under  the  1  &  2  Vict.  c.  110,  s.  18 ;  and  no 
action  need  be  brought  on  the  order,  and  the  costs  of  it  would  not  be  allowed 
if  it  were  :  (see  Griffiths  v.  Hughes,  4  D.  &  L.'719  ;  16  M.  &  W.  809 ;  16 
L.  J.,  Exch.,  176  ;  Neale  v.  Postlewaite,  1  Q.  B.  243  ;  4  P.  &  D.  623.) 

(6)  An  attorney  may  be  struck  off  the  roll  at  his  own  request  for  any 
proper  purpose.  *  There  is  no  occasion  for  the  affidavit  showing  the  ground 
upon  which  the  application  is  made.  (Exp.  Chamock,  1  W.  W.  &  H.  548  ; 
Exp.  Burrell,  11  Jur.  1062.)  It  must  state  that  no  proceedings  are  pending 
or  apprehended  against  him.     (Exp.  Gray,  9  Dowl.  336.) 

(c)  See  a  case  where  an  attorney  was  struck  off  the  roll  at  his  own 
request,  and  afterwards  applied  to  be  restored  on  an  affidavit  diescribing 
him  as  one  of  the  attornies  of  "  the  court,"  the  court  required  it  to  be 
amended.    (Ee  Simpson,  1  Com.  B.,  N.  S.,  554.) 
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2.  I  am  desirous  to  have  my  name  struck  off  the  rolls  of  attomies 
of  tills  court  [for  the  purpose  of  my  being  called  to  the  bar  by  the 
honourable  society  of {or  as  the  case  may  be)  ]. 

3.  No  application  or  other  proceeding  is  now  pending  against  me, 
as  such  attorney,  in  this  honourable  court  or  elsewhere,  nor  do  I 
expect  or  apprehend  that  any  application  or  proceeding  will  be  made, 
had  or  commenced  against  me,  as  such  attorney  as  aforesaid. 

Sworn  [&c  as  usual,  see  post,  ''  AffidavU."\  A,  A. 


61.  Rtde  thereon. 
In  the  Q.  B.  [or  «  C.  P."  <w  "  Exch.  of  Pleas."] 

The day  of ,  in  the  year . 

In  the  matter  of  "^     Upon  reading  the  affidavit  of  ^.  ^.  it  is  ordered 

A.  A.  >  that  the  said  A.  A.  of be  struck  off  the  roll  of 

gent,  one,  &c.  j  attomies  of  this  court,  at  his  own  request,  upon 
payment  of  all  such  fees  as  ai"e  due  to  the  masters,  or  any  of  their 

clerks.     Upon  the  motion  of  Mr. . 

By  the  Court 
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NOTICE  OF  ACTION.— DEMAND  OF  COPY  OF  WARRANT. 


1.  Notice  of  Action,  by  the  Attorney  of  the  Party,  where  required  to 

be  given  by  Statute  (a). 

To  a  D.,  of {b),  esq.,  and  E.  F.,  of . 

I  do  hereby,  as  the  attorney  for  and  on  the  behalf  of  ^.  B,,  of (c), 

according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
give  you  notice  that  the  said  A.  B.  will,  at  or  soon  after  the  expiration 
of  one  calendar  month  (d)  from  the  time  of  your  being  served  with  this 
notice,  cause  a  writ  of  summons  to  be  sued  out  of  her  majesty's  court 
of  Q.  B.  (e)  [or  "  C.  P."  or  "  Exch.  of  Pleas,"]  against  you  at  the 
suit  of  the  said  A.  B.,  and  proceed  thereupon  according  to  law  {/)  ; 


(a)  A  notice  of  action  is  required  by  a  great  number  of  statutes.  The 
provision  is  intended  for  the  protection  of  honest  persons,  who  bond  fide 
mean  to  discharge  their  duty,  and  the  Court  will  consequently  so  interpret 
it  as  to  save  harmless  all  persons  who  act  illegally,  under  the  reasonable 
belief  that  they  are  authorized  in  what  they  do  by  act  of  parliament ;  and 
it  is,  too,  whether  the  error  complained  of  has  been  committed  in  respect  of 
time,  place  or  circumstance:  (see per ParA-e,  B.,  inJonesx.  Gooday, OM.&W. 
743 ;  and  Hughes  v.  Buckland,  15  M.  &  W.  346 ;  Horn  v.  Thornborough,  3  Exch. 
846.)  If  a  party  believes  with  some  colour  of  reason  and  bond  fide  that  he 
is  acting  in  due  execution  of  the  authority  vested  in  him,  he  is  entitled  to 
notice,  although  he  may  proceed  illegally  or  exceed  his  jurisdiction  :  (see 
Cojc  V.  Reed,  13  Q.  B.  558,  and  the  cases  collected  in  1  Taylor  on  Evidence, 
2nd  ed.  284.)  A  magistrate  acting  in  execution  of  his  office  is  entitled,  by 
11  &  12  Vict.  c.  44,  to  notice  of  action,  although  he  acts  maliciously  and 
without  reasonable  or  probable  cause.  {Kir by  v.  Simpson,  23  L.  J.,  M.  C. 
165.) 

(6)  It  is  usual  to  state  the  address  and  addition  of  the  party  to  whom  the 
notice  is  given,  but  this  is  not  absolutely  necessary. 

(c)  The  intended  plaintiflF's  name  and  place  of  abode  should  be  given  in 
the  body,  or  in  the  indorsement  on  the  notice.  There  is  no  occasion  to  state 
his  addition. 

(rf)  By  the  5  &  6  Vict  c.  97,  s.  4,  "  In  all  cases  where  notice  of  action  is 
required,  such  notice  shall  be  given  one  calendar  month  at  least  before  any 
action  shall  be  commenced  ;  and  such  notice  of  action  shall  be  sufficient, 
any  act  or  acts  to  the  contrary  thereof  notwithstanding."  In  reckoning  the 
calendar  month  in  a  notice  of  action,  which  is  required  by  the  11  &  12  Vict. 
c.  44,  s.  9,  before  commencing  an  action  against  a  magistrate,  both  thd  day 
of  delivering  the  notice  and  that  of  issuing  the  writ  must  be  excluded, 
{Young  V.  Higgon,  6  M.  &  W.  49.) 

(e)  The  action  must  be  brought  in  the  court  mentioned  in  the  notice. 
{Estob  V.  Wright,  17  L.  J.  260;  3  Car.  &  Kirw.  31.) 

(/)  The  form  of  action  need  not  be  stated.  {Priciett  v.  Greatrex,  8  Q.  6. 
1020;  Sibin  v.  De  Burgh,  2  Camp.  196.) 

c6 
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For  that  you,  the  said  C.  B.  and  E.  F.,  on  the day  of ,  a.d. 

J  at (a),  &c.  [here  state  the  cause  of  action  clearly  and  ex~ 

pUcUly,  so  as  to  inform  the  party  of  the  nature  of  the  complaint.  If 
it  be  for  entering  plaintiff's  house  and  seizing  his  goods,  it  mag  be  stated 
thus:  "  broke  and  entered  the  dwelling-house  of  the  said  A.  B.,  in  the 

parish  of ,  in  the  county  of ,  and  remained  therein  for  divers, 

to  wit, hours,  and  seized  and  took  away  his  goods,  to  wit 

(state  them  as  you  would  in  a  declaration  in  trover,  or  state  the  num- 
ber and  description  of  each,  or  give  such  other  description  as  tcould 
show  the  intended  defendant  in  respect  of  what  seizure  of  goods  the 
intended  action  is  to  be  brought),  and  converted  the  same  to  your  own 
use,"  or  "  hath  hitherto  kept  and  detained  the  same  from  him"  (6).] 
[7/*  the  cause  of  action  be  for  a  false  imprisonment,  it  may  be  stated 
thus :  "  assaulted  the  said  A.  B.,  and  gave  him  into  custody  of  a  police- 
man, and  caused  him  to  be  imprisoned  in  a  police  office  [or  gaol]  at 

,  for  the  space  of,  to  wit, hours."]     To  the  damage  of  the 

said  A.  B.  of  £ . 

Dated  this day  of ,  a.d.  18 — . 

Yours,  &c.,  P.  A. 

Of  No.  — , Street,  in  the  parish 

of ,  in  the  said  county  of , 

attorney  for  the  said  A.  B.  {c). 
(In  an  action  against  a  justice  of  the  peajce  (see  11  &  12  Vict.  c.  44, 

(a)  The  time  and  place  of  the  act  complained  of  should  be  stated. 
{Breese  v.  Jerdein,  4  Q.  B.  585  ;  2  G.  &  D.  720,  n.  (a)  ;  Martin  v.  Upcher, 
3  Q.  B.  662  i  Jacklin  v.  Fytche,  14  M.  &  W.  381  ;  Leary  v.  Patrick,  15  Q.  B. 
266;  19  L.  J.,  M.  C.  211.)  In  Leary  v.  Patrick,  it  was  held  that  a  notice 
of  action,  for  that  the  defendants,  "  at  the  parish  of  St.  N.,  in  the  borough 
of  H.,  on  the  1st  day  of  August,"  &c,  imprisoned  the  plaintiff,  and  also  tor 
that  they,  "  on  the  said  1st  day,"  &c,  seized  plaintiff 's  goods,  was  sufficiently 
certain  as  to  the  averment  of  place. 

(6)  Where  a  notice  against  a  magistrate  stated  the  cause  of  action  to  be 
for  that  the  defendant,  on  &c.,  at  &c  {stating  the  day  and  place),  caused  a 
distress  to  be  levied  at  the  plaintiff's  office  of  business,  and  the  declaration 
was  in  trespass  for  breaking  and  entering,  and  seizing  plaintiff's  goods,  the 
notice  was  held  sufficient.  {HoUingworth  v.  Palmer,  18  L.  J.,  Exch.,  409. 
And  see  Sabin  v.  De  Burgh,  2  Camp  196;  Pilkington  \.  Riley,  18  L.  J., 
Exch.,  323  ;  3  Exck  739 ;  6  D.  &  L.  628.) 

In  general  a  notice  of  action  ought  not  to  be  construed  with  great  strict- 
ness— at  least  not  with  the  same  strictness  as  is  required  in  pleading, — and 
so  long  as  it  informs  the  party  substantially  of  the  ground  of  complaint,  it 
will  suffice  :  (see  per  Abbott,  C.  J.,  and  Bayley,  J.,  in  Jones  v.  Bird,  5  B.  & 
Aid.  837  ;  see  instances,  3  Bum's  J.,  29th  ed.  1036.)  It  ought  to  be  con- 
strued liberally  :  (seeper  Crompion,  J .,in  Howard  v.  Remer,  23  L.  J.,  Q.  B.,  62.) 
A  reference  to  a  wrong  statute  would  not  invalidate  the  notice,  if  in  other 
respects  it  sufficiently  shows  the  cause  of  action.  {Macgregor  v.  Galsworthy, 
S  Car.  &  K.  1.)  A  notice  of  action  for  an  act  done  by  a  justice  of  the  peace 
in  the  execution  of  his  duty  should  allege  that  such  act  was  done  mali- 
ciously and  without  reasonable  and  probable  cause :  and  if  it  do  not  allege 
that  the  act  was  done  maliciously,  it  will  be  bad,  although  it  aver  it  to  have 
been  done  without  reasonable  and  probable  cause.  ( Taylor  v.  Nesfield,  23 
L.  T.,  a  B.,  206.) 

(c)  Where  the  notice  was  indorsed  by  A.  and  B.  as  attomies  for  the  plain- 
tiff, and,  the  partnership  having  been  dissolved,  the  action  was  brought  by 
A.  only,  this  was  held  to  be  no  ground  of  objection.  {Hollingstvorthv. 
Palmer,  18  L.  J.,  Exch.,  49  ;  4  Exch.  267.  See,  as  to  the  mode  of  indorsing 
an  attorney's  name  and  address  on  a  writ,  pott,  41.) 
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s.  9),  or  in  any  other  case  where  the  statute  requiring  the  notice  says 
that  the  name  and  address  of  the  attorney  shall  be  indorsed  on  it,  make 
such  indorsement  thus :) 

P.  A.  of  No.  — , Street,  in  the  parish  of ,  in  the  county  of 

,  attorney  (a)  for  the  within  named  A.  B.  of  No.  — , Street, 

in  the  parish  of ,  in  the  county  of . 


2.  The  like,  by  the  Party  Jiimself. 

To  C.  D.  of ,  in  the  county  of ,  and  E.  F.  of , 

in  the  county  of • 

I,  A.  B.  of  No.  — , Street,  in  the  parish  of ,  in  the  county 

of ,  according  to  the  form  of  the  statute  in  such  case  made  and 

provided,  give  you  notice,  that  I,  the  said  A.  B.,  will,  at  or  soon  after 
the  expiration  of  one  calendar  month  from  the  time  of  your  being 
served  with  this  notice,  cause  a  writ  of  summons  to  be  sued  out  of  her 
majesty's  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"]  against 
you  at  the  suit  of  me,  the  said  A.  B.,  and  proceed  thereupon  according 
to  law :  For  that  you,  the  said  C.  D.  [&c.,  here  state  the  cause  <f 
action  as  directed  in  the  preceding  form^ 

Dated  this day  of ,  a.d.  18—. 

Yours,  &c.  A.  B. 

Of  No.  — , Street,  in  the  parish 

of ,  in  the  county  of . 

{In  an  action  against  a  justice  of  the  peace  (see  11  &  12  Vict.  c.  44, 
s.  9),  or  in  any  other  case  where  the  statute  requiring  the  notice  enacts 
that  the  name  and  place  of  abode  of  the  party  shall  he  indorsed  on,  it, 
make  such  indorsement,  thus :) 

A.  B.  of  No.  — ,  Street,  in  the  parish  of ,  in  the  county  of 

[according  to  the  fact"}. 


3.  Demand  of  Perusal  and  Copy  of  a  Warrant  from  a  Constable  (h). 

To  C.  D. 
I  do  hereby,  as  the  attorney  [or  "  agent"]  of  and  for  A.  B,,  of 


(a)  See  note  (c),  p.  34. 

(6)  See  the  24  Geo.  2,  c.  44,  s.  6,  under  which  a  constable  or  other  officer 
or  other  person  acting  by  his  order  and  in  his  aid,  for  anything  done  in  obe- 
dience to  any  justice's  warrant,  is  entitled  to  this  demand  before  action : 
(see  the  cases  collected  in  Burn's  J.,  29th  ed.  914,  and  Gosden  v.  Elphick, 
4  Exch.  445  ;  7  D.  &  L.  194  ;  Clark  v.  Woods,  2  Exch.  395  ;  Munday  v.  Stuhbs, 
10  Com.  B.  432  ;  1  L.  M.  &  P.  675.)  He  is  not  so  entitled  if  the  act  com- 
plained of  is  not  authorized  by  the  warrant:  (see  Peppercorn  v.  Hoffman, 
9  M.  &  W.  618;  Hoye  v.  Bush,  1  M.  &  Gr.  773;  Jones  v.  Chapman,  14  M. 
&  W.  124.)  The  act,  it  seems,  does  not  extend  to  actions  of  assumpsit 
(Bull.  N.  P.  24)  or  replevin.  {Fletcher  v.  Wilkins,  6  East,  283  ;  Waterhouse 
V.  Keene,  4  B.  &  Cres.  211.)  A  personal  service  of  this  demand  is  not 
required.  A  demand  signed  by  the  plaintiff's  attorney  is  sufficient,  al- 
though it  has  been  left  at  the  constable's  place  of  abode  by  a  person  other 
than  the  attorney.  (Clark  v.  Woods,  2  Exch.  395  ;  Jory  v.  Orchard,  2  B.  & 
P.  42.)  Where  the  demand  required  the  perusal  and  copy  to  be  given 
within  three  days,  this  was  held  sufficient  to  entitle  the  party  making  the 
demand  to  sue.  {Collins  v.  Rose,  5  M.  &  W.  194;  7  Dowl.  796.)  If  the 
copy  of  the  warrant  is  delivered  before  the  commencement  of  the  action, 
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,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, demand  of  you  the  perusal  and  copy  of  the  warrant,  by  virtue 

or  under  colour  whereof  you  did,  on  or  about  the day  of 

last,  [assault  the  said  A.  jo.,  and  apprehend  and  carry  and  convey  him 
in  custody  before  J.  J.,  esquire,  one  of  her  majesty's  justices  of  the 

peace  in  and  for  the  county  of ,  &c.  as  the  case  may  be."] 

Dated . 

Yours,  &c.  P.  A. 
Of ,  attorney  for  the  said  A,  B. 


4.  Ttie  like,  from  a  Gaoler  (a). 

(Same  as  in  preceding  form,  except  stating  demand  thus :)  demand 
of  you  the  perusal  and  copy  of  the  warrant  of  commitment  and  instru- 
ment under  which  you  received  into  your  custody  the  said  A.  B.  on  or 

about  the day  of last,  and  kept  and  detained  him  in  custody 

for  the  space  of then  next  following. 


although  after  the  expiration  of  six  days  from  the  demand,  it  is  sufficient. 
(Jones  V.  Vaughan,  5  East,  445.)     The  constable  need  not  produce  the  ori- 
ginal if  the  party  demanding  it  expressly  or  impliedly  dispenses  with  it : 
(see  Atkins  v.  Kilby,  11  A.  &  E.  777.) 
(a)  See  note  (b),  p.  35. 
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PART  I. 
CHAPTER   I. 

WRIT    OF    SUMMONS. 

1.  ProBcipefor  Writ  of  Summons  (a). 

' )      Writ  of  summons  for  A.  B.  {if  there  be  several  plaintiffs 

S  name  them  all)  in  an  action  against  C.  D.  of (as  in  the 

writ,  and  so  describe  all  the  defendants,  if  more  than  one). 

Dated . 

{To  be  signed)    A.  A.  plaintiff's  attorney  [or  "  agent  for  JB.  B.,  of 

,  plaintiff's  attorney,"  or  if  issued  l»/  plaintiff  in  person  "A.  B., 

of ."] 


2.  Writ  of  Summons  without  a  Special  Indorsement  of  the  Particulars 
of  the  Debt  or  liquidated  Money  Demand ;  where  the  Defendant 
resides,  or  is  supposed  to  reside,  within  the  Jurisdiction  of  the 
Court  (b), 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great 


(a)  This  praecipe  or  memorandum  of  the  writ,  and  the  writ  itself,  are  pre- 
pared by  the  plaintiff  or  his  attorney.  It  is  taken  with  the  writ  to  the  Writ 
Office,  or  other  office  of  the  court  out  of  which  the  writ  is  to  be  issued. 
The  officer  will  sign  and  seal  the  writ,  and  file  the  praecipe,  and  enter  the 
full  particulars  of  it  in  a  book  kept  for  that  purpose.  The  C.  L.  P.  Act, 
1852,  prescribes  no  form  for  it,  though  sect.  11,  while  providing  for  renewed 
writs,  requires  that  the  praecipe  for  those  writs  shall  be  in  the  form  as  here- 
tofore required  upon  the  obtaining  of  the  now  abolished  alias  writ ;  and  as 
to  which,  see  posi,  p.  49.  It  is  usual  to  commence  the  praecipe  with  a  venue 
of  the  county  in  which  the  defendant,  or  the  first  of  several  defendants, 
where  more  than  one,  is  described  in  the  writ,  as  residing ;  but  this,  it  is 
apprehended,  is  not  absolutely  necessary.  If  there  were  no  praecipe  filed, 
the  writ  would  be  irregularly  issued.  A  mistake  in  the  form  will  not,  it 
seems,  affect  the  validity  of  the  writ  itself,  and  certainly  not  the  subsequent 
proceedings  in  the  action  :  (see  Wells  v.  Lord  Suffield,  5  D.  &  L.  177 ;  4  C.  B. 
750;  Green  v,  Rennett,  1  T.  R.  782;  Usborne  v.  Pennell,  10  Bing.  531;  2 
Dowl.  801 ;  Robert  v.  Rogers,  3  Dowl.  170;  Boyd  v.  Durand,  2  Taunt.  164; 
Kirk  v.  Dolby,  6  M.  &  W.  636 ;  8  Dowl.  766.)  It  might,  if  required,  be 
amended  under  the  222nd  sect  of  the  Act. 

(6)  This  form  is  given  by  the  C.  L.  P.  Act,  1852.  A  literal  compliance 
with  it  is,  it  is  apprehended,  necessary  in  every  case  where  it  can  be  com- 
plied with:  (see  the  decisions  under  the  2  Will. 4,  c.  39,  in  Smith  v.  Crump, 
1  Dowl.  519;  Roberts  v.  Wedderburne,  1  Bingh.,  N.  S.,  6;  2  Dowl.  816; 
Stevenson  v.  Thorne,  2  D.  &  L.  232;   13  M.  &  W.  149 ;  Richards  v.  Stuart, 
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Britain  and  Ireland  Queen,  Defender  of  the  Faith  (a),  To  C  X>.  (b) 

10  Bingh.  320;  2  Dowl.  752;  3  M.  &  Sc.  774.)  Any  omission,  to  insert 
in  or  indorse  on  the  writ,  or  copy  of  it,  any  of  the  matters  required  by  the 
act  to  be  inserted  or  indorsed,  will  not  render  the  writ  or  copy  void,  and 
although  it  may  be  set  aside  as  irregular,  still  it  may  be  amended.  This  is 
provided  for  by  the  20th  sect,  of  the  Act.  The  222nd  sect,  also  gives  the 
courts  and  judges  a  general  power  of  amendment  of  all  proceedings  in  the 
action. 

The  writ  may  be  altered  for  the  purpose  of  curing  a  mistake  in  it,  and 
restamped  before  it  is  served,  but  not  afterwards  {Glenn  v.  Wilks,  4 
Dowl.  322;  Siggers  v.  Sansom,  2  Dowl.  745),  without  any  order  allowing 
an  amendment.  If  after  being  so  altered  it  is  restamped  on  a  different  day 
to  the  original  teste,  it  seems  that  it  need  not  be  altered  to  make  it  corre- 
spond with  the  time  of  resealing.  ( Farley  v.  Gibson,  26  L.  J.,  Q.  B.,  79 ; 
Ashurner  v.  Sykes,  1  D.  &  L.  133.)  If  the  writ  be  altered  in  any  material 
part,  without  getting  it  restamped  before  service,  it  might  be  set  aside,  or 
might  perhaps  be  a  nullity.  {Siggers  v.  Sansom,  2  Dowl.  745  j  3  M.  &  Sc. 
194;  Glenn  v.  IVilks,  4  Dowl.  322.) 

(a)  Queen's  Name  and  Title.'}  The  name  and  title  of  the  Queen  must  be 
properly  stated,  otherwise  the  writ  would  be  irregular:  (see  Drury  v.  Daven- 
port, 3  M.  &  W.  45  ;  6  Dowl.  162 ;  HaU  v.  Redington,  5  M.  &  W.  605.) 

(6)  Defendant's  Name."]  The  C.  L.  P.  Act,  1852,  contains  no  express 
directions  as  to  the  statement  of  the  defendant's  name,  and  the  former 
practice  as  to  such  statement  prevails.  The  christian  name  and  surname 
of  the  defendant,  and  of  each  defendant,  if  more  than  one,  should  be  stated 
at  full  length.  He  may  be  sued  by  any  name  or  names  he  may  have  ac- 
quired by  usage  or  reputation.  {Per  Parke,  B.,  Williams  v.  Bryant,  5  M. 
&  W.  447  ;  Bracton,  188  b.;  Com.  Dig.  Fait,  E.  3 ;  Year- Book,  46  Edw.  3, 
fo.  22 ;  but  see  Vin.  Ab.,  Misnomer,  C.  12.)  A  mis-spelling  of  the  name,  if 
it  does  not  alter  the  sound,  would  not,  it  seems,  be  a  variance;  as  "M'NicoU" 
for  "  M'NichoU:"  (see  R.  v.  Wilson,  17  L.  J.,  M.  C,  82.)  By  the  3  &  4 
Will.  4,  c  42,  s.  12,  in  actions  on  bills  of  exchange  or  promissory  notes,  or 
other  written  instruments,  any  of  the  parties  to  which  are  designated  by  the 
initial  letter  or  letters,  or  some  contraction  of  the  christian  or  first  name  or 
names,  it  will  be  sufficient  to  designate  such  persons  by  the  same  initial 
letter  or  letters,  or  contraction  of  the  christian  or  first  name  or  names,  in- 
stead of  stating  the  christian  or  first  name  or  names  in  full.  Independently 
of  this,  it  seems  that  in  mere  serviceable  process,  although  the  defendant  be 
designated  therein  by  a  wrong  christian  or  surname,  or  by  no  christian 
name,  or  by  initials,  that  will  not  be  a  ground  for  setting  it  aside.  {Sarjant 
V.  Gordon,  7  D.  &  R.  258 ;  Rolp  v.  Peckham,  6  B.  &  C.  164 ;  9  D.  &  R.  214, 
S.  C;  Summer  v.  Batson,  11  Moore,  39:  and  see  Rust  v.  Kennedy,  4  M.  &  W. 
586;  7  Dowl.  199.)  It  is  only  upon  a  misnomer  appearing  on  the  declara- 
tion that  the  defendant  can  take  any  advantage  of  it ;  and  since  the  abolition 
of  pleas  in  abatement  for  misnomer  (by  the  3  &  4  Will.  4,  c.  42,  s.  11 ),  the 
only  advantage  that  can  then  be  taken  of  it  is  that  the  defendant  may  obtain 
a  judge's  order  to  compel  plaintiff  to  amend  the  mistake  and  pay  the  de- 
fendant's costs  of  the  application :  (see  Rust  v.  Kennedy,  7  Dowl.  199 ;  4  M. 
&  W.  586;  Williams  v.  Bryant,  5  M.  &  W.  447;  7  Dowl.  502;  Miller  v. 
Haigh,  18  L.  J.,  Exch.,  487.)  A  corporation  should  be  sued  by  their  cor- 
porate name.  (Com.  Dig.  Pleader,  2  Q.  B.  1)  So  a  registered  company 
should  be  sued  by  their  registered  name.  There  is  no  occasion  to  add  the 
word  "registered"  or  "limited"  after  it.  It  may  be  added  that,  if  a  judg- 
ment be  recovered  against  a  party  by  a  wrong  name,  he  will  be  estopped  in 
that  action  from  disputing  it,  and  a  writ  of  execution  may  be  issued  against 
him  by  it:  (see  per  Cresswell,  J.,  1  D.  &  L.  48;  Fisher  v.  Magnay,  6  Scott, 
N.  R,,  588  ;  1  D.  &  L.  40  j   5  M.  &  G.  778  ;    Davis  v.  Watkins,  2  DowL, 
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of ,  in  the  county  of (a) :  We  coramaud  you,  that  within 

N.  S.,  930 ;  Jarmain  v.  Hooper,  7  Scott,  N.  R.  663  ;  1  D.  &  L.  769 ;  6  M.  & 
G.  827.) 

Character  in  which  Defendant  is  sued."]  The  character  in  which  the  defend- 
ant is  sued,  as  when  he  is  sued  in  autre  droit,  as  executor,  administrator  or 
the  like,  need  not  necessarily  be  stated.  ( Watson  v.  Pilling,  S  B.  &  B.  4 ;  6 
Moore,  66  :  and  see  Ashworth  v.  Ryal,  1  B.  &  Ad.  19;  Ildey  v.  Ilsley,  2  C. 
&  J.  330  ;  1  Dowl.  310  ;  2  Tyr.  214  ;  Knowles  v.  Johnson,  2  Dowl.  653.)  It 
is  advisable,  however,  to  state  it  where  the  writ  is  specially  indorsed.  It 
may  be  advisable,  also,  in  an  action  against  an  executor  or  administrator,  so 
to  describe  him,  in  order  to  show  and  give  him  notice  that  the  action  is 
against  him  in  that  character,  and  render  him  liable  for  a  subsequent  devas- 
tavit ;  (see  Rees  v.  Morgan,  3  N.  &  M.  205  ;  5  B.  &  Ad.  1035.) 

Addition  qf  Defendant.'}  The  addition  of  thd  defendant  need  not  be  in- 
serted. (Morris  v.  Smith,  1  Gale,  103;  3  Dowl.  698;  2  C.  M.  &  R.  120;  5 
Tyr.  523.) 

Name  qf  Dignity,  Sfc."]  If  the  defendant  has  a  name  of  dignity,  as  duke, 
earl,  &c.,  he  should  be  described  by  that  name  accordingly :  but  it  is  unne- 
cessary to  describe  a  peer  as  having  privilege  of  peerage,  or  a  member  of 
parliament  as  having  privilege  of  parliament.  (Cantwell  v.  Earl  of  Stirling, 
1  M.  &  Scott,  297  ;  8  Bing.  174.)  If  the  defendant  be  a  peer  of  the  realm, 
he  should  be  described  by  his  name  of  dignity,  thus :  "  The  Right  Ho- 
nourable A.  B.,  Baron  S  ,"  though  it  is  unnecessary  to  state  that  he  has 
privilege  of  parliament.  Where  a  defendant  was  described  in  the  writ  as 
"  The  Right  Honourable  Baron  S.,"  his  proper  description  being  "  The 
Right  Honourable  Edward  Vernon  Harbord  Baron  S.,"  the  court  refused  to 
set  aside  the  process,  inasmuch  as  "Baron"  might  be  a  christian  name,  in 
which  case  the  objection  would  be  on  the  ground  of  misnomer  only,  and  the 
mistake  would  be  curable  by  summons  in  the  ordinary  way.  (  Wells  v.  Lord 
Suffield,  5  D.  &  L.  177  ;  4  Com.  B.  750. 

Number  of  Defendants.']  As  regards  the  number  of  the  defendants  in  the 
writ,  formerly  in  non-bailable  actions,  when  writs  were  stamped,  the  plain- 
tiff was  allowed  to  join  four  defendants  for  separate  causes  of  action  in  one 
writ,  and  to  declarg  against  them  severally.  {Anon.,  Com.  R.  74;  Holland 
v.  Johnson,  4  T.  R  695.)  But  this  was  altered  by  R.  M.,  3  Will,  4,  r.  1 ; 
and  now  by  the  C.  L.  P.  Act,  1852,  sect  4,  the  writ  of  summons  shall  con- 
tain the  names  of  all  the  defendants,  and  shall  not  contain  the  name  or 
names  of  any  defendant  or  defendants  in  more  actions  than  one. 

It  may  be  added  that,  if  the  writ  be  against  one  defendant,  and  the  decla- 
ration against  two,  or  if  the  writ  be  against  two  defendants,  and  a  separate 
declaration  against  each,  it  would  be  irregular,  and  the  declaration  might 
be  set  aside,  unless  allowed  to  be  amended. .  {Pepper  v.  Whalley,  1  Bing. 
N.  C.  71 ;  2  Dowl.  821 :  and  see  Carson  v.  Dowding,  4  Dowl.  297;  1  H.  & 
W.  507.)  But  if  the  writ  be  against  two  defendants,  and  the  declaration 
against  one,  the  latter  would  not  be  irregular,  if  the  plaintiff  entirely  dropped 
his  proceedings  against  the  other  (see  Caldwell  v.  Blake,  3  Dowl.  456;  2  C. 
M.  &  R.  249;  5  Tyr.  618;  Evans  v.  Whitehead,  2  M.  &  R.  367;  Bowles  v. 
Bilton,  2  C.  &  J.  474;  Knowles  v.  Johnson,  2  Dowl.  653);  and  especially  so 
if  the  action  were  only  for  a  tort :  (see  Wilson  v.  Edwards,  3  B.  &  C.  734 ; 
5  D.  &  R.  622.) 

(o)  Defendant's  Residence.]  The  2nd  sect,  of  the  C.  L.  P.  Act,  1852,  re- 
quires that  "  In  every  such  writ  and  copy  thereof  the  place  and  county  of 
the  residence  or  supposed  residence  of  the  party  defendant,  or  wherein  the 
defendant  shall  be  or  shall  be  supposed  to  be,  shall  be  mentioned."  See 
fiirther  as  to  this  statement,  and  how  it  could  be  complied  with,  1  Pr.  10th 
ed.  167,  168. 
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eight  days  after  the  service  of  this  writ  on  you,  inclusive  of  the  day 
of  such  service,  you  do  cause  an  appearance  to  be  entered  for  you  in 
our  court  of  Queen's  Bench  [or  "  Common  Pleas"  or  "Exchequer  of 
Pleas"  (a)],  in  an  action  at  the  suit  of  A.  B.  (h) ;  and  take  notice,  that 
in  default  of  your  so  doin^  the  said  A.  B.  may  proceed  therein  to 

judgment  and  execution.     Witness (c),  at  Westminster,  the 

day  of ,  A.D. (c). 

N.B. — This  writ  is  to  be  served  within  six  calendar  months  from 
the  date  thereof,  or,  if  renewed,  from  the  date  of  such  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 


(a)  Name  qf  Court.'\  The  name  of  the  court  out  of  which  the  writ  is  issued, 
and  in  which  the  defendant  is  required  to  enter  an  appearance,  must  be 
inserted  in  the  writ:  (see  Mayhew  v.  Hoadley,  6  Dowl.  629.)  Where  a  copy 
of  a  writ  under  the  2  Will.  4,  c.  39,  directed  the  defendant  to  cause  an  ap- 
pearance to  be  entered  for  him  "  in  our  Court  of at  Westminster," 

leaving  a  blank  for  the  name  of  the  court,  the  copy  and  service  were  set 
aside,  although  the  writ  appeared  to  be  tested  in  the  name  of  the  Chief 
Baron.  {^Stevenson  v.  Thorne,  13  L.  J.,  Exch.,  303 ;  13  M.  &  W.  149;  2  D. 
&  L.  230 ;  and  see  Holt  v.  Ede,  1  D.  &  L.  68 ;  5  M.  &  G.  689 ;  and  Tidd, 
9th  ed.  150.)  The  Court  of  Exchequer  might  be  styled  as  the  Court  "  of 
Exchequer,"  without  adding  the  usual  "  of  Plefis."  {Salmond  v.  Rollin,  7 
Dowl.  852.)  See  Bradley  v.  Grey,  16  L.  J.,  C.  P.,  26,  as  to  what  may  be  a 
sufficient  description  of  the  Court  of  Common  Pleas. 

(6)  Plaintiff's  Name."]  The  plaintiff's  name  should  be  here  stated.  The 
christian  and  surname  should  be  stated  at  full  lengtli,  and  so  of  all  the 
plaintiffs,  if  more  than  one.  If  wholly  omitted,  the  writ  might  be  set  aside 
for  irregularity.  {Smith  v.  Crump,  1  Dowl.  519.)  But  it  may  be  amended, 
and  generally  would  be  so,  under  the  20th  sect  of  the  C.  L.  P.  Act,  1852. 
A  misnomer  will  not  make  the  writ  irregular,  or  afford  a  ground  for  setting 
it  aside.  {Morley  v.  Law,  2  B.  &  B.  34 ;  4  Moore,  367.)  The  only  mode  of 
taking  advantage  of  such  misnomer  is  when  it  is  carried  into  the  decla- 
ration, in  which  case  the  defendant  may  obtain  an  order  to  have  it  amended 
at  the  plaintiff's  cost.  It  is  no  ground  for  a  nonsuit,  nor  can  any  other  ad- 
vantage be  taken  of  it  at  the  trial.  {Boughton  v.  Frere,  3  Camp.  29  ;  and 
see  Moody  v.  Aslatt,  1  C.  M.  &  R.  771 ;  5  Tyr.  492 ;  3  Dowl.  486.)  The 
plaintiff  may  sue  by  any  name  or  names  he  has  acquired,  and  this  although 
he  has  acquired  them  by  usage  or  reputation :  (see  Hllliams  v.  Bryant,  5  M. 
&  W.  454;  7  Dowl.  502,  per  Parke,  B.;  and  see  Janes  v.  Whitbread,  11  C. 
B.  410,  411 ;  2  L.,  M.  &  P.  407  ;  Exp.  Daggett,  1  L.,  M.  &  P.  3.)  If  the 
name  on  the  face  of  the  writ  is  naught  or  uncertain,  it  would  be  irregular. 
However,  in  a  case,  even  where  the  plaintiff  was  named  in  the  writ  as 
"  Henry  Walker  &  Co.,"  Coleridge,  J.,  held  it  as  regular.  (  Walker  v.  Par- 
kins, 14  L.  J.,  Q.  B.,  214;  2  D.  &  L.  982 ;  see  Scott  v.  Soans,  3  East,  111.) 

Character  in  which  Plaintiff  sues."]  Although  the  plaintiff  sues  in  autre  droit, 
as  executor,  administrator  or  assignee,  or  the  like,  it  is  not  necessary  so  to 
describe  him  in  the  writ  {Ashworth  v.Ryal,  1  B.  &  Adol.  20  ;  Marzetti  v. 
Du  Jouffroy,  1  Dowl.  41  ;  Ilsley  v.  Ilsley,  id.  310;  2  C.  &  J.  330;  Knowles  v. 
Johnson,  2  Dowl.  653.)  Nor  is  it  necessary  to  do  so,  although  he  sues  qui 
tarn,  (  Weavers'  Company  v.  Forrest,  2  Stra.  1232;  Lloyd  v.  Williams,  2  Bl. 
Rep.  722;  3  Wils.  141  :  see  Delves  v.  Strange,  6  T.  R.  158.)  Where  the 
writ  is  specially  indorsed  with  the  plaintiff's  claim,  and  he  sues  in  autre 
droit  or  as  a  nominal  plaintiff,  the  character  in  which  he  sues  should  appear 
either  in  the  body  of  the  writ  or  in  the  indorsement 

(c)  Date  and  Teste.]  By  sect  5  of  the  C.  L.  P.  Act  1852,  every  writ  of 
summons  shall  bear  date  on  the  day  on  which  the  same  shall  be  issued,  and 
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The  following  Indorsements  must  he  made  on  the  writ  before  the 
service  of  it  (a),  viz.:—'\ 

"This  writ  was  issued  by  ^.  A.  (^plaintiff's  attorney's  name)  of 

shall  be  tested  in  the  name  of  the  Lord  Chief  Justice  or  Lord  Chief  Baron 
of  the  court  from  which  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such 
oflBce,  then  in  the  name  of  a  senior  puisne  judge  of  the  said  court. 

If  not  dated  at  all,  or  if  dated  on  a  day  different  from  the  day  on  which 
it  was  issued,  or  if  not  tested  according  to  the  Act,  it  would  be  irregular, 
and  might  be  set  aside.  It  might,  however,  be  amended  under  the  20th 
sect  of  the  Act  The  omission  or  mistake  would  not  be  cured  by  any  in- 
dorsement on  the  writ  {Anon.,  1  DowL  654;  and  see  Miller  v.  Jtowden,  1 
Price,  N.  R.  104;  1  C.  &  J.  563;  2  Tyr.  112.)  If  tested  on  a  Sunday,  it 
might  be  held  altogether  void.  {Howson  v.  Shackleton,  4  Dowl.  48 ;  1  H. 
&  W.  342.)  It  is  immaterial  whether  the  day  and  year  be  stated  in  words 
at  length  or  in  figures :  (see  Butler  v.  Cohen,  4  M.  &  Sel.  335  ;  Eyre  v.  Walsh, 
6  Taunt  333 ;  but  see  Grojan  v.  Lee,  5  Taunt  651.)  The  date  of  the  writ 
is  considered  for  all  purposes  the  commencement  of  the  action.  ( Castrique 
V.  Bernardo,  14  L,  L.,  Q.  B.,  3.) 

(a)  Indorsement  of  Name,  ^c.  of  the  Attorney  or  the  Plaintiff  suing  out  the 
Writ.']  This  form  of  indorsement  is  for  the  most  part  prescribed  by  the 
C.  L.  P.  Act,  1852,  schedule  (A.),  and  sect.  6  requires  it  to  be  made.  The 
object  of  it  is  to  give  the  defendant  full  information  as  to  the  place  whither 
he  may  go  for  the  purpose  of  settling  the  action  :  (see  per  Parke,  B.,  Youlton 
V.  Hall,  7  Dowl.  176;  4  M.  &  W.  583.)  An  omission  of  this  indorsement, 
or  any  irregular  or  deceptive  description  in  it,  will  afford  a  ground  to  set 
aside  the  writ  and  proceedings  for  irregularity:  see  the  20th  sect  of  the 
C.  L.  P.  Act,  1852.  An  amendment  might,  however,  be  allowed  upon  such 
terms  as  the  court  or  a  judge  might  think  fit  (see  id.) 

When  the  writ  is  sued  out  by  an  Attorney  for  the  plaintifi",  it  wUl  be 
enough  to  give  such  a  description  of  his  abode  as  can  mislead  nobody :  (see  per 
Parke,  B.,  7  Dowl.  176.)  Therefore  a  description  of  his  abode,  as  of  "  Ely 
Place,"  is  sufficient.  {Engleheart  v.  Edwards,  6  Leg.  Obs.  138.)  So  is  a 
description  "Gray's  Inn,  London"  (Engleheart  v.  Eyre,  2  Dowl.  145 ;  Jelks 
V.  Fry,  3  Dowl.  37)  ;  or  "Gray's  Inn  Square,  London"  {King  v.  Monkhouse, 
2  Dowl.  221;  2  C.  &  M.  314;  and  see  Arden  v.  Jones,  4  Dowl.  120);  or 
"No.  10,  Gray's  Inn  Square,  Holborn."  {Youlton  v.  Hall,  7  Dowl.  175;  4 
M.  &  W.  583.)  But  it  seems  "  Southampton  Buildings"  is  not  {Rast  v. 
Chitie,  3  Dowl.  565;  and  see  Tadman  v.  Wood,  4  A.  &  E.  1011.)  Where 
the  attorney  belongs  to  a  firm,  it  is  sufficient  to  indorse  the  name  of  the  firm 
{Engleheart  v.  Eyre,  2  Dowl.  145  ;  and  see  Pickman  v.  Collis,  3  Dowl.  429  ; 
1  Gale,  47) ;  and  it  has  been  said,  that  it  is  better  to  do  so  than  to  state  the 
name  of  the  individual  member  of  the  firm  who  may  happen  to  be  the 
attorney  on  the  record.  (Id.;  Dawes  v.  Solomonson,  6  Scott,  596;  Hartley 
V.  Rodenhurst,  4  Dowl.  748.) 

Where  the  writ  is  issued  out  by  the  Plaintiff  himself  in  person  greater  par- 
ticularity is  required  in  the  indorsement  than  when  the  writ  is  sued  out  by 
an  attorney  for  him.  In  the  former  case  it  must  mention  the  city,  town  or 
parish,  and  also  the  name  of  the  hamlet,  street  and  number  of  the  house  of 
the  plaintiff's  residence.  Where  the  indorsement  was  thus:  "  This  writ 
was  issued  by  C.  L.,  of  No.  6,  B.  Street,  Brunswick  Square,  the  plaintiff 
within  named,  in  person,"  the  Court  of  Exchequer  seemed  to  consider  it 
insufiicient,  as  it  ought  to  have  stated  that  he  resided  at  the  place  {Lewis  v. 
Davison,  3  Dowl.  272 ;  1  C,  M.  &  R.  &&5,  S.C.);  but,  according  to  a  more 
recent  case,  such  a  description  would  suflBce.  (  Yardley  v.  Jones,  4  DowL 
45  ;  1  H.  8f  W.  332,  S.  C.)  And  in  another  case,  Coleridge,  J.,  held,  that  the 
omission  of  the  words  "  who  resides  at,"  in  the  indorsement,  was  immaterial, 
the  residence  itself  being  stated.  {Coppice  -v. Hunter,  8  DowL  504.)  Where 
attomies,  who  were  plaintiffs  in  person,  described  themselves  as  "  R.  &  C.  A., 
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(place  of  Im  abode),  attorney  for  the  said  plaintiff."     [Or,  if 

sued  out  by  an  attorney  as  agent  for  an  attorney  in  the  country,  then 

say,  "  This  writ  was  issued  by  E.  F.  of ,  agent  for  A.  A.  of , 

attorney  for  said  plaintiff,"  or,  if  sued  out  by  tlie  plaintiff  in  person, 

say,  "  This  writ  was  issued  in  person  by  A.  B.  who  resides  at ," 

mentioning  the  city,  toton  or  parish,  and  also  the  name  of  the  hamlet, 
street  ana  number  of  the  house  of  the  plaintiff"' s  residence,  if  any  such 
there  be."] 

If  the  action  he  for  a  debt,  you  must  also  make  the  following  in- 
dorsement:']— "The  plaintiff  claims  £ for  debt  and  £ for 

costs,  and  if  the  amount  thereof  be  paid  to  the  plaintiff  or  to  his  at- 
torney within  four  days  from  the  service  hereof,  further  proceedings 
will  be  stayed  (a)." 


who  reside  at  No.  1,  Clifford's  Inn  Passage,  Fleet  Street,  in  the  city,  of 
London,"  without  mentioning  the  parish,  it  was  held  sufficient,  for  the 
words  of  the  Act  are  "  city,  town  or  parish."  {Arden  v.  Jones,  4  Dowl.  120.) 
It  seems  that  the  plaintiff  might  be  described  of  his  place  of  business 
{Ablett  V.  Basham,  25  L.  J.,  Q.  B.,  239);  but  it  is  at  least  safest  to  state  his 
place  of  residence. 

The  indorsement  must  state  either  that  the  writ  was  issued  by  an  attorney 
for  the  plaintiff  or  by  the  plaintiff  in  person.  An  indorsement,  therefore,  in 
the  following  form  was  held  insufficient : — "  This  writ  was  issued  by  W.  L., 
32,  Great  James  Street,  Bedford  Row,  agent  for  the  plaintiff  in  person,  who 
resides  at  Barmouth."  {Lloyd  v.  Jones,  1  M.  &  W,  549  ;  5  Dowl.  161 ;  see 
also  Tohy  v.  Hancock,  4  D.  &  L.  385 ;  16  L.  J.,  Q.  B.,  33.) 

(a)  Indorsement  of  Debt  and  Costs.]  This  form  is  given  by  the  8th  sec- 
tion of  the  C.  L.  P.  Act,  1852.  The  omission  of  this  indorsement  or  any 
irregularity  or  deceptive  omission  in  it  will  afford  a  ground  for  setting  it 
aside  as  irregular,  under  the  20th  section  of  the  Act.  But  an  amendment 
might  be  allowed,  and  generally  would  be  so  on  terms:  (see  id.) 

The  amount  of  the  debt  indorsed  should  not  be  more  than  is  really  due ; 
at  least,  it  should  not  be  such  a  sum  as  would  mislead  the  defendant,  and 
prevent  him  from  settling  the  action  ;  if  it  were,  the  proceedings  might  be 
stayed  after  the  four  days  on  payment  of  the  real  debt,  with  the  costs  of  the 
writ  only,  provided  the  application  be  made  promptly.  (Elliston  v.  Robinson, 
2  Dowl.  241 ;  2  C.  &  M.  343.)  Neither  should  the  amount  be  less  than  is 
due,  unless  plaintiff  intends  abandoning  the  residue ;  otherwise  the  pro- 
ceedings would  be  stayed  if  the  defendant  paid  the  amount  indorsed  within 
four  days,  unless  indeed  an  amendment  were  allowed,  which  might  be  done 
in  such  a  case,  upon  the  terms  of  the  plaintiff  paying  the  costs  of  the  appli- 
cation for  it,  and  giving  defendant  four  more  days  to  pay  the  amount  of  the 
full  debt  and  costs.  But  no  inconvenience  or  loss  will  arise  to  the  plaintiff 
in  the  case  of  his  claiming  less  than  is  due,  if  the  defendant  d6es  not  pay 
the  amount  indorsed  within  the  four  days;  for  after  that  time  the  plaintiff 
may  claim  a  further  sum  (Bowdidge  v.  Slatiey,  2  Bing.  N.  C.  142 ;  4  Dowl. 
140,  nom.  Bowditch  v.  Slaney,  and  see  per  Alderson,  J.,  in  Jacquot  v.  Boura, 
5  M.  &  W.  156  ;  7  Dowl.  331,  nom.  Jacquet  v.  Bower),  and  the  indorsement 
may  be  considered  as  having  no  effect  whatever  on  the  subsequent  proceed- 
ings. If  the  plaintiff  claims  interest  upon  his  debt,  he  must  either  state 
the  amount  claimed  for  interest,  or  the  time  from  which  he  claims  it 
{Chapman  v.  Becke,  3  Dowl.  &  L.  350;  Copello  v.  Brown,  3  Dowl.  166  ;  1  C, 
M.  &  R.  575  ;  Rogers  v.  Godbold,  1  Dowl.  106 ;  Sealey  v.  Hearne,  id.  196  ; 
Fryer  v.  Smith,  1  Dowl.  &  L.  75  ;  6  Scott,  N.  R.  658  ;  5  M.  &  G.  605  ;  Fitz- 
gerald v.  Evans,  2  Dowl.,  N.  S.,  916.)  The  rate  of  interest,  however,  need 
not  be  specified,  for  interest  must  be  taken  to  mean  legal  interest  (t.  e.  5L 
per  cent)    {AlUn  v.  Butxy,  4  D.  &  L.  430  ;  1  Com.  B.  204.)    Where  the 
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If  the  action  be  on  contract  of  20Z.  or  less,  if  costs  are  claimed,  the 
following  indorsement  may  and  should  in  general  be  made  (a),  viz.:'} 

"  Take  notice,  that  if  judgment  be  signed  for  default  of  appearance, 
the  plaintiflPwill  without  summons  apply  to  a  judge  for  his  costs  of  suit, 
unless  before  such  judgment  you  shall  give  notice  to  him  or  his  attorney 
that  you  intend  to  oppose  such  application." 

Indorsement  of  claim  of  mandamus  or  injunction.  See  as  to  this 
indorsement,  post,  index,  "  Mandamus" — **  Injunction."} 

Indorsement  to  be  made  on  the  writ  after  service  of  it  (b) : 

"  This  writ  was  served  by  X.  Y.  on  E.  F.  the  defendant  [or  *  one  of 

the  defendants']  on  [Monday],  the day  of ,  18—. 

(.Signed)  X.  F." 


3.  Writ  of  Summons  in  an  Action  for  a  Debt  or  liquidated  Money 
Demand  only,  with  a  Special  Indorsement  of  the  Partictdars  of  the 
Claim,  and  ichere  the  Defendant  resides  within  the  Jurisdiction  of 
the  Court  {c). 

The  form  of  the  writ  itself  and  of  the  indorsements  is  precisely  the 

copy  of  a  writ  of  summons  was  indorsed  with  a  claim  of  interest  "  from  the 
31st  of  March,"  without  saying  of  what  year,  the  copy  and  service  of  it  were 
before  the  C.  L.  P.  Act  set  aside  for  irregularity.  {Bardell  v.  Miller,  7  Com. 
B.  753 ;  6  D.  &  L.  721.)  If  the  plaintiff  wish  to  waive  his  costs,  he  may 
omit  to  mention  them  in  the  indorsement;  but  he  must  not  leave  the  matter 

in  doubt;  and,  therefore,  an  indorsement  that  the  plaintiff  claims  £ 

for  costs  is  irregidar.  {Truslove  v.  Whitechurch,  1  Scott,  N.  R.  415  ;  1  M.  & 
G.  426 ;  8  Dowl.  837.)  See  further  as  to  this  indorsement,  and  as  to  the 
payment  of  the  amount  claimed  and  staying  the  proceedings  in  the  action, 
1  Pr.  10th  ed.  174,  175. 

(o)  The  rule  of  E.  T.  1857,  orders  that  this  indorsement  may  be  made 
where  a  plaintiff  sues  on  contract  for  201.  or  less,  and  claims  costs  ;  and  the 
rule  further  orders,  "  that  if  the  defendant  give  such  notice  the  plaintiff  shall 
proceed  by  summons  and  order.  But  if  the  defendant  give  no  such  notice, 
the  plaintiff  may  produce  such  indorsement  to  a  judge  at  chambers  for  an 
order  for  costs,  ejc  parte,  and  if  the  judge  shall  sign  his  name  to  the  indorse- 
ment, such  signature  shall  be  an  order  for  costs,  and  the  master  may  tax 
them  thereon  accordingly.  In  case  of  any  application  for  costs  without 
such  indorsement,  the  plaintiff  shall  not  be  entitled  to  more  costs  than  if  he 
had  made  such  indorsement,  unless  a  judge  shall  otherwise  order." 

(6)  Indorsement  of  Service  of  Writ.}  This  indorsement  is  required  by  the 
15th  sect,  of  the  C.  L.  P.  Act,  1852,  to  be  made  within  three  days  at  the 
least  after  the  service ;  otherwise  the  plaintiff  will  not  be  able  to  proceed 
further  in  the  action  in  case  of  defendant's  non-appearance.  The  Act  gives 
the  above  form.  It  may  be  made  by  a  marksman.  {Baker  v.  Coglan,  7  C.  B. 
131  ;  see  further  1  Pr.  10th  ed.  182.) 

(c)  Special  Indorsement  of  Particulars  of  Debt  or  liquidated  Money  Demand.} 
This  special  indorsement  is  made  under  the  C.  L.  P.  Act,  1852,  sect  25. 
By  the  terms  of  the  enactment  it  can  be  made  only  in  cases  "  where  the 
defendant  resides  within  the  jurisdiction  of  the  court,  and  the  claim  is  for  a 
debt  or  liquidated  demand  in  money,  with  or  without  interest,  arising  upon  a 
contract,  express  or  implied,  as,  for  instance,  on  a  bill  of  exchange,  promis- 
sory note  or  cheque,  or  other  simple  contract  debt,  or  on  a  bond  or  contract 
under  seal  for  payment  of  a  liquidated  amount  of  money,  or  on  a  statute 
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same  as  the  ordinary  one,  supra,  No,  2.  But  in  addition  to  those  in- 
dorsements, the  following  special  form  must  be  inserted  immediately 
after  the  indorsement  of  the  debt  and  costs. 

The  following  is  the  form  of  this  special  indorsement,  as  given  by 
the  C.  L.  P.  Act,  1852.  The  subject  matter  of  the  particulars  must, 
of  course,  depend  upon  each  particular  case. 

"  The  following  are  the  particulars  of  Plaintiff's  claim :     £    s.    d. 
1849.— June  20.  Half-year's  rent  to  this  day  of  house 

and  premises  in street,  Westminster  - 

Sept.  12.  Ten  sacks  of  flour,  at  40«. 
Dec.  1.  Money  received  by  defendant 


-  25  10 

-  20    0 

-  17     0 

0 
0 
0 

62  10 
-     15     0 

0 
0 

Paid 

Balance  due     -        -  £47  10    0 

Or, 
To  butcher's  meat,  supplied  between  the  1st  of  Janu- 
ary, 1849,  and  the  Ist  of  January,  1850        -         -  £62 
Paid         .        -        .        -  20 

Balance  -        -        -        -  £32 

{If  cany  account  has  been  delivered,  it  may  be  referred  to,  with  its 


where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of  money,  or  in  the 
nature  of  a  debt,  or  on  a  guarantee,  whether  under  seal  or  not,  where  the 
claim  against  the  principal  is  in  respect  of  such  debt  or  liquidated  demand, 
bill,  cheque  or  note." 

It  may  be  doubtful  whether,  where  concurrent  writs  are  issued  under  the 
22nd  sect  of  the  Act,  one  for  service  in  the  jurisdiction  and  another  out  of 
it,  the  former  may  be  specially  indorsed.  It  is  submitted,  that  it  may  and 
had  better  be  so,  seeing  that  if  it  be  otherwise  the  indorsement  would  be  but 
as  surplusage. 

It  may  be  doubtful  whether  the  enactment  extends  to  an  action  on  a 
judgment,  seeing  that  the  plaintiff  is  not  entitled  to  the  costs  of  such  an 
action  without  an  order  of  the  court  or  a  judge.  It  does  not,  it  is  sub- 
mitted, extend  to  a  debt  or  demand  on  a  bond  within  the  8  &  9  Will.  3, 
ell,  where  a  breach  of  the  condition  would  have  to  be  assigned  or  sug- 
gested. 

Care  should  be  taken  not  to  include  in  the  indorsement  any  item  of  un- 
liquidated damages,  otherwise  a  judgment  signed  for  want  of  an  appearance 
would  be  irregular,  and  might  be  set  aside,  with  costs,  on  an  application 
made  in  due  time  for  that  purpose ;  and  the  attorney  making  such  improper 
indorsement  might  be  ordered  to  pay  such  costs.  {Rodway  v.  Lucas,  24  Law 
T.,  Exch.,  262,  277  ;  Rogers  v.  Hunt,  24  L.  J.,  Exch.,  23.)  The  plaintiff  has 
no  right  to  claim  interest  by  the  indorsement,  unless  there  has  been  a  con- 
tract express  or  implied  to  pay  it,  except  in  cases  in  which  it  is  the  universal 
practice  of  the  courts  to  allow  interest  as  a  matter  of  course  when  the  jury 
give  a  verdict  for  the  plaintiff,  or  on  a  judgment  by  default,  as  in  the  case 
of  bills  and  notes,  or  the  like.     {Rodway  v.  Lucas,  supra.) 

By  the  27th  sect,  (which,  with  the  proceedings  to  be  taken  on  default  of 
appearance,  will  be  more  fully  noticed, />os/,  title  "Judgment  by  Default"), 
if  the  defendant  does  not  appear  to  a  writ  so  specially  indorsed,  the  plaintiff 
need  not  declare,  but  may,  on  filing  an  affidavit  of  the  personal  service  of 
the  writ,  or  a  judge's  order  for  leave  to  proceed,  and  a  copy  of  the  writ,  at 
once  sign  final  judgment  for  any  sum  not  exceeding  the  sum  claimed  in  the 
indorsement,  together  with  interest,  at  the  rate  specified,  if  any,  to  the  date 
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date,  or  the  plaintiff  may  give  such  a  description  of  his  claim  as  in  a 
particular  of  demand,  so  as  to  prevent  the  necessity  of  an  application 
for  further  particulars. ) 

Or, 

£50  principal  and  interest  due  on  a  bond  dated  the day  of , 

conditioned  for  the  payment  of  lOOZ. 

^> 
£90  principal  and  interest  due  on  a  covenant  contained  in  a  deed 

dated  the day  of ,  to  pay  lOOZ.  and  interest. 

Or, 
A  penalty  of  lOOZ.  under  the  statute  65  Geo.  3,  c.  137. 

Or, 
£85  on  a  bill  of  exchange  for  100/.  dated  the  2nd  February,  1849, 
accepted,  or  drawn,  or  indorsed  by  the  defendant. 
Or, 
£50  on  a  guarantee  dated  the  1st  of  January,  1850,  whereby  the 
defendant  guaranteed  the  due  payment  by  E.F.  of  goods  supplied 
or  to  be  supplied  to  him." 
[To  any  of  the  above  may  be  added,  in  cases  where  interest  is  pay- 
able, "the  plaintiflF  also  claims  interest  on  £ of  the  above  sum 

from  the  date  of  the  writ  until  judgment." 

The  indorsement  must  conclude  with  this  memorandum : 
"  N.B. — Take  notice,  that  if  a  defendant  served  with  this  writ 
■within  the  jurisdiction  of  the  court  do  not  appear  according  to  the 
exigency  thereof,  the  plaintiff  will  be  alf  liberty  to  sign  final  judg- 
ment for  any  sum  not  exceeding  the  sura  above  claimed  [with 

interest  at  the  rate  specified],  and  the  sum  of  £ (a)  for  costs, 

and  issue  execution  at  the  expiration  of  eight  days  from  the  last 
day  of  appearance  (a)." 
*  See  as  to  the  indorsement  as  to  costs  where  tJie  claim  is  201.  or  less, 
ante,  43. 

of  the  judgment,  and  costs,  and  issue  execution  at  the  expiration  of  eight 
days  from  the  last  day  for  appearance. 

if  the  plaintiff  neglects  to  make  this  special  indorsement  when  it  can  be 
made,  he  will  not  be  entitled  to  the  costs  of  the  declaration  upon  judgment 
being  signed  for  want  of  a  plea,  or  to  more  costs  than  if  he  had  made  such 
special  indorsement,  and  signed  judgment  for  non-appearance :  (see  sect 
28.) 

Seeing  that  the  indorsement  is  by  the  25th  sect,  to  be  considered  as  the 
particulars  of  demand  in  the  action,  care  should  be  taken  so  to  frame  them 
as  to  embrace,  as  such  particulars  should  do,  the  whole  of  the  plaintiff's 
claim,  otherwise  an  amendment  may  become  necessary,  and  this  could  not 
be  made  without  leave  of  the  court  or  a  judge.  {Fremont  v.  Ashley,  22  Law 
J.,  Q.  B.,  237. 

(a)  By  R.  H.  16  Vict.  r.  1, — "  1.  When  a  writ  of  summons  is  indorsed  in 
the  special  form  mentioned  in  sect  27  of  the  C.  L.  P.  Act  1852,  the  follow- 
ing are  the  amounts  which  may  be  indorsed  by  the  plaintiff's  attorney  or 
agent  upon  the  writ  for  costs,  and  to  include  mileage : — 

In  actions  above  20/. 

o     o    'v^  I  III  country  or  agency  cases  )        .     1"    1* 
In  town  causes..    3     8     0|      (including  mileage)  ....  ^        400 

In  actions  under  20/. 

~  ,*;    „  I  In  country  or  agency  cases  )        „     ^'    1' 
In  town  causes..    2  14    0|      (including  mileage)  ....  (       ^     2     0 
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4.  Writ  of  Summons  under  the  Bill  of  Exchange  Act. 
See  the  forms,  post,  "  Proceedings  on  Bills  of  Exchange  Act." 


5.  Writ  of  Summons  under  the  C.  L.  P.  Act,  1852,  s.  18,  where  De- 
fendant, a  British  Subject,  resides  out  of  the  Jurisdiction  (except 
Scotland  or  Ireland),  and  where  the  Cause  of  Action  arose,  or  the 
Contract  was  made,  within  the  Jurisdiction  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D.  of , 

in  the  county  of :  We  command  you,  that  within (Here  in- 


^Vhe^e  the  plaintiff's  attorney,  at  the  time  of  issuing  the  writ,  claims  more 
than  the  sums  fixed  as  above,  the  indorsement  on  the  writ  of  summons  in 
respect  of  costs  shall  be  as  follows  :  '  Such  sum  as  shall  be  allowed  on  taxa- 
tion for  costs.'  And  in  case  the  plaintiff  shall  be  found  not  entitled  to  more 
costs  than  such  fixed  sums,  or  if  more  than  one-sixth  shall  be  disallowed, 
the  plaintiff's  attorney  shall  pay  the  costs  of  taxation.  So  if  the  attorney 
has  indorsed  on  the  writ  one  of  the  fixed  sums  for  the  cost  of  judgment,  and 
claims  more  costs  on  signing  judgment,  and  on  taxation  shall  be  found  not 
entitled  to  more  than  such  sum,  or  if  more  than  one-sixth  be  taken  off  on 
taxation,  the  plaintiff's  attorney  shall  in  like  manner  pay  the  costs  of 
taxation." 

This  rule  was  made  to  carry  out  the  27th  section  of  the  C.  L.  P.  Act, 
1852,  and  fixes  the  amount  of  costs  claimed  up  to  the  time  of  judgment  on 
a  writ  specially  indorsed  according  to  the  25th  section.  If  the  plaintiff's 
attorney  claims  more  than  the  fixed  sum,  the  indorsement  must  be  in  the 
form  given  in  the  above  rule.  If  the  attorney  does  so  indorse  it,  he  will 
have  to  pay  the  costs  of  taxation  if  the  plaintiff  is  found  not  entided  to  more 
than  one  of  the  fixed  sums,  or  if  more  than  one-sixth  of  the  sum  indorsed 
is  disallowed.  And  the  same  penalty  will  be  incurred  if  the  attorney  has 
indorsed  the  writ  with  one  of  the  fixed  sums  when  he  ought  to  have  indorsed 
it  for  less.  The  same  penalty  is  imposed  by  the  8th  section  of  the  Act  in 
case  of  more  than  one-sixth  being  disallowed  for  the  costs  on  a  writ  in- 
dorsed according  to  that  enactment,  with  the  common  indorsement  of  debt 
and  costs. 

(a)  This  form  is  prescribed  by  the  C.  L.  P.  Act,  1852,  in  schedule  (A.), 
No.  2.  It  is  sued  out  as  in  other  cases,  as  to  which  see  ante,  37,  n.  See 
the  notes  on  the  form  of  the  writ  of  summons  and  mode  of  filling  up  the 
blanks,  &c,  ante,  37  to  41.  It  will  be  observed  that  the  18th  sect,  of  the 
Act,  under  which  this  writ  is  issued,  allows  it  only  in  two  cases,  viz.,  first, 
where  there  is  a  cause  of  action  which  arose  within  the  jurisdiction ;  or, 
secondly,  where  the  action  is  in  respect  of  the  breach  of  a  contract  made 
within  the  jtu-isdiction.  It  is  apprehended  that  in  the  first  case  the  entire 
cause  of  action  ought  to  have  arisen  within  the  jurisdiction.  But  in  Ilutton 
V.  Whitehoute,  1  H.  &  N.  32,  where  judgment  by  default  was  signed  after 
a  judge's  order  had  been  obtained  for  leave  to  proceed,  it  was  held  that 
the  order  was  not  a  nullity,  although  the  cause  of  action  had  not  arisen 
entirely  within  the  jurisdiction.  In  Forbes  v.  Smith,  24  Law  J.,  Exch.,  167, 
where  the  contract,  for  breach  of  which  the  action  was  brought,  was  made 
beyond  the  jurisdiction  and  the  defendant  had  appeared,  the  court  refused  to 
set  aside  the  writ  and  subsequent  proceedings  :  (see  a  case  where  a  defend- 
ant in  England  entered  an  appearance  to  a  writ  issued  for  foreign  service 
without  iu  being  served  on  him,  and  the  court  refused  to  set  aside  tlie  pro- 
ceedings upon  renewed  writs,  and  which  were  so  renewed  without  plaintiff's 
attorney  being  aware  of  the  appearance.  {Greeu  v.  Braddyll,  1  U.  &  N. 
69.) 
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serf  a  sufficient  number  of  days  unthin  which  the  defendant  might  ap- 
pear, with  reference  to  the  distance  he  may  he  at  jrom  England)  days 
after  the  service  of  this  writ  on  you,  inclusive  of  the  day  of  such 
service,  you  do  cause  an  appearance  to  be  entered  for  you  in  our  court 
of  Queen's  Bench,  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"] 
in  an  action  at  the  suit  of  A.  B. ;  and  take  notice,  that  in  default  of 
your  so  doing  the  said  A.  B.  may,  by  leave  of  the  court  or  a  judge, 

proceed  therein  to  judgment  and  execution  (a).     Witness  at 

Westminster,  the day  of ,  a.d. . 

N.B.— This  writ  is  to  be  served  within  six  calendar  months  from  the 
date  thereof,  or,  if  renewed,  from  the  date  of  such  renewal,  in- 
cluding the  day  of  such  date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  writ  before  the  service  thereof: 

*'  This  writ  is  for  service  out  of  the  jurisdiction  of  the  court,  and  was 

issued  by  E.  F,  of ,  attorney  for  the  said  plaintiff,"  or  "  this  writ 

was  issued  in  person  hy  A.  B.  who  resides  at "  {mention  the  city, 

town  or  parish,  and  also  the  name  of  the  hamlet,  street  and  number  of 
the  house  of  the  plaintiff ' s  residence,  if  any  such). 

When  the  action  is  brought  for  the  recovery  of  a  debt,  the  indorse- 
ment required  by  the  Bth  section  (ante,  42)  should  be  made,  but  it 
should  allow  the  defendant  the  time  limited  by  the  writ  for  appearance 
to  pay  the  debt  and  costs. 

In  this  case,  the  defendant  residing  out  of  the  jurisdiction,  the  vrrit 
cannot  be  indorsed  with  a  special  indorsement  of  the  particulars  of 
plaintiff's  claim,  as  it  may  on  a  writ  issued  for  service  within  the 
jurisdiction. 

As  regards  the  indorsement  of  the  service  of  the  writ  when  it  has 
been  personally  served,  it  may  be  doubtful  whether  the  15th  sect,  of 
the  Act,  which  requires  it,  extends  to  writs  for  service  on  defendants 
out  of  the  jurisdiction  ;  but  as  the  point  is  undecided,  it  is  safest  that 
the  indorsement  should  be  made  and  sicom  to  as  required  in  other 
cases.     See  the  form,  ante,  43. 


6.  The  like,  under  Sect.  19,  where  the  Defendant  is  not  a  British 
Subject,  and  resides  out  of  the  Jurisdiction  (b). 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D. , 

late  of ,  in  the  county  of :  We  command  you,  that  within 

(here  insert  a  sufficient  number  of  days  within  which  the  defendant 
might  appear,  with  reference  to  the  distance  he  may  be  at  from  Eng- 
land) days  after  notice  of  this  writ  is  served  on  you,  inclusive  of  the 
day  of  such  service,  you  do  cause  an  appearance  to  be  entered  for  you 
in  our  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"], 
in  an  action  at  the  suit  of  A.  B. ;  and  take  notice,  that  in  default  of 
your  so  doing  the  said  A.  B.  may,  by  leave  of  the  court  or  a  judge, 


(a)  As  to  the  proceedings  in  default  of  appearance,  see  post,  "Judgment 
by  Default  of  Appearance." 

(6)  This  form  is  prescribed  by  the  C.  L.  P.  Act,  1852.  It  is  sued  out 
and  proceeded  upon  under  the  19th  sect,  of  the  Act.  It  will  be  observed,  that 
aliens  resident  in  Scotland  or  Ireland  are  not  excepted  from  this  enactment: 
see  the  notes  on  and  directions  as  to  filling  up  the  blanks,  &c.,  in  the  form, 
&c.,  ante,  37  to  41. 
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proceed  therein  to  judgment  and  execution.  Witness ,  at  West- 
minster, the day  of ,  x.o.  . 

N.B. — Notice  of  this  writ  is  to  be  served  within  six  calendar  naonths 
from  the  date  thereof,  including  the  day  of  such  date,  and  not 
afterwards. 

The  vyrit  must,  pursuant  to  the  direction  in  th^  form  given  in  the 
schedule,  be  indorsed,  as  in  other  cases,  with  the  name  and  address  of 
the  attorney,  Sfc.  who  issues  it,  and  with  the  amount  of  the  debt  and 
costs,  where  the  action  is  for  a  debt,  and  lohich  indorsements  see  ante, 
42,  43.  But  not  with  the  special  indorsement  of  the  particulars  of  the 
demand  under  the  2oth  sect.,  ante,  43,  which  can  only  be  made  in 
cases  where  the  writ  is  for  sernjice  within  the  jurisdiction. 

As  regards  the  indorsement  of  the  service  of  the  writ,  and  which  is 
effected  by  the  service  of  a  notice  of  the  writ  as  in  the  next  form,  tlie 
loth  sect,  of  the  Act,  which  requires  it,  does  not  extend  to  terits  for 
service  on  a  foreigner  out  of  the  jurisdiction. 


7.  Notice  of  the  foregoing  Writ  to  be  served  on  Defendant  (a). 

To  G.  H.  (b)  late  of  Brighton,  in  the  County  of  Sussex  [or  "  now 
residing  at  Paris,  in  France"]. 

Take  notice,  that  A.  B.  (c)  of ,  in  the  county  of ,  England, 

has  commenced  an  action  at  law  against  you  C.  D.  in  her  majesty's 
court  of  Queen's  Bench  \or  "  C.  P."  or  "  Exch.  of  Pleas"]  by  a  writ 

of  that  court,  dated  the day  of ,  18 — ;  and  you  are  required, 

within days  after  the  receipt  of  this  notice,  inclusive  of  the  day 

of  such  receipt,  to  defend  the  said  action,  by  causing  an  appearance  to 
be  entered  for  you  in  the  said  court  to  the  said  action  ;  and  in  default 
of  your  so  doing  the  said  A.  B.  may,  by  leave  of  the  court  or  a  judge, 
proceed  thereon  to  judgment  and  execution. 

{When  the  action  is  brought  for  the  recovery  of  a  debt  (rf)]  here 
state  the  amount  of  the  plaintiff's  claim,  as  required  by  the  8th  sec- 
tion, ante,  42,  but  allowing  the  defendant  the  time  limited  for  appear- 
ance to  pay  the  debt  and  costs. 

{Signed)        A.  B.  oi ,  &c. 

or 

E.  F.oi ,  &c. 

Attorney  for  A.  B. 


8.  Concurrent  Writs  of  Summons. 

Inasmuch  as  a  service  of  a  writ  is  eflPected  by  delivering  to  the 
defendant  personally  a  copy  of  it,  and  showing  to  him  the  original 
if  required,  in  cases  where  there  are  several  defendants  living  in  dif- 

(a)  This  form  is  prescribed  by  the  C.  L.  P.  Act,  1852;  see  sect.  19,  and 
schedule  (A.),  No.  3.  It  will  be  seen  that  that  section  requires  that  this 
notice  shall  be  served  or  endeavoured  to  be  served  on  the  defendant ; 
and  that  the  service  of  it  shall  be  of  the  same  force  and  effect  as  the  ser- 
vice of  the  writ  on  a  British  subject  residing  abroad,  and  as  to  which,  see 
sect.  18. 

(6)  As  to  the  name  and  description  of  the  defendant,  see  ante,  38,  39,  n. 

(c)  As  to  the  description  of  the  plaintiff,  see  ante,  40,  n.  (b). 

(d)  The  directions  as  given  in  the  form  prescribed  by  the  Act  do  not  con- 
tain these  words  between  brackets,  but  it  is  evident  the  indortement  is  re- 
quired only  in  case  the  action  is  for  a  debt. 
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ferent  places,  or  where  it  is  not  known  in  which  of  different  places  a 

single  defendant  can  be  met  with,  or  where  it  is  doubtful  whether  the 

defendant  is  abroad  or  not,  or  where  one  or  more  of  several  defendants 

is  abroad,  two  or  more  concurrent  writs  would  be  convenient,  and  in 

many  cases  necessary,  for  the  purpose  of  effecting  a  service.     The 

Common  Law  Procedure  Act  has  therefore,  by  sect.  9,  empowered  a 

plaintiff  to  take  out  concurrent  writs. 

The  form  of  the  writ  and  indorsements  thereon  is  the  same  as  the 

original  writ  and  indorsements,  with  the  addition  that  this  writ  is  to  be 

marked  as  a  *'  concurrent'^  writ,  with  a  seal  affixed  by  the  officer  who 

issued  it,  and  is  to  state  the  date  of  issuing  it,  and  which  may  be  done 

thus: — 

,.  ,n  i\       This  concurrent  writ  was  issued  on  the day 

*•  (Concurrent)  ^^ ^  ^^  „  ^ 

The  mode  of  issuing  these  Avrits  is  the  same  as  that  of  issuing  an 
original  one  (which  see  ante,  37,  n.  (a) ),  except  that  the  officer  must  be 
required  to  seal  these  writs  with  the  seal  bearing  the  word  "  Concur- 
rent ;"  and  it  is  apprehended  there  is  no  occasion  for  a  fresh  prcBcipe, 
the  officer  merely  making  an  indorsement  of  the  fact  of  the  issuing  on 
the  prcEcipe  for  .the  original  writ  already  filed.  Where  the  writs  are 
for  service  within  the  jurisdiction,  each  writ  should  be  a  duplicate  of 
the  other:  (see  Anqus  v.  Coppard,  3  M.  &  W.  67 ;  Crowe  v.  Crowe, 
1  D.  &  L.  709.)  The  defendant  or  defendants  will  be  liable  to  the 
expense  of  one  writ  only  ;  unless  the  circumstances  be  such  as,  in  the 
judgment  of  the  taxing  master,  to  warrant  the  issuing  of  several 
writs :  (see  Angiis  v.  Coppard,  3  M.  &  W.  57 ;  6  Dovvl.  57 ;  Dax, 
Pr.  72.) 


9,  Renewal  of  Writ  of  Summons, 

The  renewal  of  a  writ  is  made  under  the  provisions  in  the  Common 
Law  Procedure  Act,  1852,  s.  11.  It  is  effected  by  getting  the  writ 
marked  before  its  expiration  with  a  seal  having  the  date  of  such  renewal, 
and  which  is  impressed  by  the  officer  of  the  court  on  delivery  to  him 
of  ii  praecipe  in  the  same  form  as  has  heretofore  been  used  when  ob- 
taining an  alias  writ,  except  perhaps  that,  instead  of  describing  the 
writ  as  an  alias,  it  should  describe  it  as  a  "  Renewed  icrit  of  summons." 
The  writ  so  renewed  must  be  renewed  in  a  similar  manner  before  its 
expiration. 

The  first  renewal  must  be  made  within  six  calendar  months  from  the 
date  of  the  first  writ.  In  the  case  of  a  subsequent  renewal  the  same 
should  be  made  within  six  calendar  months  from  the  date  of  the  pre- 
vious renewal.  It  seems  doubtful  whether  these  dates  are  to  be 
calculated  exclusively  or  inclusively  of  the  day  of  that  date.  The 
enactment  does  not  state  that  the  day  of  the  renewal  shall  be  included  in 
the  subsequent  period  of  the  six  months,  though  it  will  be  observed  that 
the  first  six  months  during  which  the  writ  of  summons  is  to  be  in  force 
include  the  day  of  the  date.  In  a  case  where  the  writ  had  been  issued 
on  the  1st  November,  duly  renewed  on  the  1st  of  May,  and  then  ten- 
dered for  further  renewal  on  the  next  1st  of  November,  but  the  officer 
of  the  court  refused  to  seal  it,  the  court  directed  him  to  affix  the  proper 
seal  nunc  pro  tunc  as  of  the  day  on  which  it  was  tendered,  saying 
that  it  might  be  done  quantum  valeat,  and  that  the  error,  if  any,  would 
appear  upon  the  record:  (see  18  Jur.  1104;  24  Law  T.  61  ;  and  see 
18  Jur.  1017,  C.  P. ;  24  L.  J.,  C.  P.,  1  :  24  L.  J.,  N.  S.,  Q.  B.,  23; 
5  C.  B.  196.) 

D 
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CHAPTER    II. 

APPEARANCE. 


1.  Form  of  Appearance  (a). 

A.  B.  plaintiflF,  against  C.  D.      i    The  Defendant  C.  D.  appears  in 
[or  "against  C.  D.  and  another,"]  1       person. 
[or  "  against  C.  D.  and  others."]  '\[or '■'■  E.  F.,  attorney  for  C.  D., 

i     appears  for  him."] 
(If  the  dejendant  appears  in  person  here  give  his  address.) 

Entered  the day  of ,  18 — . 


(o)  This  form  is  prescribed  by  the  31st  sect  of  the  C.  L.  P.  Act,  1852,  and 
that  section  enacts,  "  That  the  mode  of  appearance  to  every  writ  of  sum- 
mons, or  under  the  authority  of  this  Act,  shall  be  by  delivering  a  memo- 
randum in  writing,  according  to  the  following  form  {supra),  or  to  the  like 
eflTect,  such  memorandum  to  be  delivered  to  the  proper  officer  or  person  in 
that  behalf,  and  to  be  dated  on  the  day  of  the  delivery  thereof"  The 
Act  imperatively  requires  that  this  form,  or  one  to  the  like  effect,  shall 
be  used.  {Per  Pollock,  C.  B.,  4  D.  &  L.  297.)  Where  an  appearance  en- 
tered by  the  defendant,  before  the  Act,  was  so  irregular  that  it  could 
not  be  treated  either  as  an  entry  in  person  or  by  attorney,  the  plaintiff 
was  held  entitled  to  treat  it  as  a  nullity.  (  Warren  v.  Love,  7  Dowl.  602 ; 
see  also  Codrington  v.  Curlewis,  9  Dowl.  968.)  An  amendment  may  be 
allowed  under  the  general  power  of  amendment  given  by  the  222nd  sect  of 
the  Act 

By  sect  30  "  Every  appearance  by  the  defendant  in  person  shall  give  an 
address,  at  which  it  shall  be  sufficient  to  leave  all  pleadings  and  other  pro- 
ceedings not  requiring  personal  service ;  and  if  such  address  be  not  given 
the  appearance  shall  not  be  received ;  and  if  an  address  so  given  shall  be 
illusory  or  fictitious,  the  appearance  shall  be  irregular,  and  may  be  set 
aside  by  the  court  or  a  judge,  and  the  plaintiff  may  be  permitted  to  pro- 
ceed by  sticking  up  the  proceedings  in  the  master's  office  without  further 
service." 

The  object  of  this  enactment,  in  requiring  the  statement  of  the  defendant's 
address  when  he  appears  in  person,  is  to  facilitate  the  plaintiff  in  the  ser- 
vice on  the  defendant  of  proceedings  subsequent  to  the  writ,  and  to  benefit 
the  defendant  by  insuring  him  of  getting  notice  of  them.  By  the  previous 
practice,  the  plaintiff  was,  on  an  appearance  by  the  defendant  in  person,  fre- 
quently compelled  to  incur  the  expense  and  trouble  of  an  application  to  the 
court,  or  a  judge,  on  an  affidavit  for  permission  to  serve  the  notice  or  docu- 
ment by  what  is  called  sticking  it  up  in  the  office,  or  by  other  means,  which 
were  such  that  in  all  probability  the  notice  or  document  never  came  to  the 
defendant's  actual  knowledge  at  all ;  and  it  was  necessary  to  repeat  this  step 
on  every  occasion  on  which  a  rule  or  notice  was  to  be  served.  If,  therefore, 
a  defendant  would  not,  when  he  appeared,  give  an  address,  it  was  not  un- 
reasonable to  conclude  either  that  he  did  not  intend  to  defend  at  all,  or  that 
he  was  willing  to  watch  the  office  or  the  court  to  sec  what  further  proceed- 
ings were  lodged  against  him.    The  above  enactment  was  therefore  passed 
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2.  Notice  by  Defendanf  s  Attorney  of  Appearance,  where  it  is  entered 
after  the  proper  Time  (a). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 
A.  B.  V.  C.  D. 
Take  notice,  that  as  the  attorney  for  the  above-named  defendant  I 

this  day  [or  "  on "]  entered  with  the  proper  officer  an  appearance 

for  him  to  the  writ  of  summons  issued  in  this  action.     Dated . 

Yours  &c.,  D.  A.,  defendant's  attorney. 

To  Mr.  P.  A.,  plaintiff's  attorney  [w 
"agent,"  or  "to  the  above-named 
plaintiff/'  in  case  the  plaintiff  is  pro- 
ceeding in  person]. 


3.  Summons  and  Order  to  set  aside  Appearance  entered  by  Defend- 
ant in  Person,  for  giving  an  illusory  or  fictitious  Address  {b). 

[Tormal  parts  as  usual'\  "  to  show  cause  why  the  appearance  en- 
tered herein  by  the  defendant  should  not  be  set  aside  for  irregularity, 
and  with  costs,  on  the  ground  that  the  defendant's  address  given  in  it  is 
illusory  and  fictitious  j  and  why  the  plaintiff  should  not  be  permitted 


to  put  an  end  to  this  practice,  and  to  compel  a  defendant  when  he  appeared 
in  person,  in  all  cases  to  state  his  address  in  the  appearance,  at  which  notices 
and  proceedings  can  be  served.     See  the  Report  of  Commissioners,  p.  9. 

In  addition  to  this  enactment  it  is  ordered  by  the  rule  of  H.  T.  16  Vict. 
r.  166,  that  "  In  all  cases  where  a  party  sues  or  defends  in  person,  he  shall, 
upon  issuing  any  writ  of  summons  or  other  proceeding,  or  entering  an  ap- 
pearance, enter  in  a  book  to  be  kept  for  that  purpose  at  the  Master's  office, 
an  address  within  three  miles  from  the  General  Post  Office,  at  which  all 
pleadings,  notices,  summonses,  orders,  rules  or  other  proceedings  not  re- 
quiring personal  service  shall  be  left,  and  if  such  address  shall  not  be  entered 
in  the  said  book,  or  if  such  address  shall  be  more  than  three  miles  from  the 
General  Post  Office,  then  the  opposite  party  shall  be  at  liberty  to  proceed 
by  sticking  up  all  pleadings,  notices,  summonses,  orders,  rules  or  other  pro- 
ceedings in  the  Master's  office  without  the  necessity  of  any  further  service." 

By  R-  H.  16  Vict.  r.  2,  "  If  two  or  more  defendants  in  the  same  action 
shall  appear  by  the  same  attorney,  and  at  the  same  time,  the  names  of  all 
the  defendants  so  appearing  shall  be  inserted  in  one  appearance."  The 
object  of  this  rule  is  to  prevent  several  defendants  entering  separate  ap- 
pearances by  the  same  attorney,  and  thereby  occasioning  unnecessary  costs. 
Separate  appearances  by  defendants  by  separate  attornies,  who  are  members 
of  the  same  firm,  would  be  in  contravention  of  the  rule :  (see  Gamhell  v. 
Earl  Falmouth,  5  Ad.  &  E.  403  ;  6  N.  &  M.  859.) 

(a)  The  29th  sect,  of  the  C.  L.  P.  Act,  1852,  requires  a  notice  of  appear- 
ance to  be  given  to  the  plaintiff  where  the  defendant  appears  after  the  time 
limited  by  the  writ,  and  before  judgment. 

(6)  The  appearance  may  be  set  aside  in  such  a  case,  and  the  subsequent 
proceedings  may  be  ordered  to  be  stuck  up  in  the  Master's  office:  (see  the 
30th  sect,  ante,  50,  note  (a).  The  application  should  be  supported  with  an 
affidavit,  showing  the  fact  as  to  the  address  being  illusory  or  fictitious.  The 
judge  may  order  an  amendment  under  the  general  power  of  amendment 
given  by  the  222nd  sect.;  but  in  general  he  would  not  do  so  in  such  a  case, 
unless  the  defendant  could  satisfy  him  by  affidavit  that  the  irregidarity  arose 
from  a  mistake. 

d2 
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to  proceed  in  this  action  by  sticking  up  the  proceedings  herein  in  the 
master's  office  without  further  service." 

{Aji  order  hereon  may  be  readily  framed  from  the  terms  of  the 
summons.) 


4.  Defendant's  Attorney  undertaking  to  appear,  as  usually  indorsed 
on  Summons  (a). 

I  undertake  to  appear  for  the  within-named  defendant  [or  "  defend- 
ants," or  "for  JEJ.  F.  one  of  the  within-named  defendants,"]  according 
to  the  exigency  of  the  within  writ. 

A.  A, 
The day  of  ,  18—. 

(a)  As  to  an  attachment  for  non-compliance  with  this  undertaking,  see 
ante,  22. 


CHAP.  III.]  (      53      ) 


CHAPTER  III. 

DEFAULT  OF  APPEARANCE,  PROCEEDINGS  ON. 


Sect.  I.  Where  tJie  Defendant  is  vnthin  the  Jurisdiction  .     .  53  <o  62 
II.  Where  he  is  out  of  it 62  to  69 


Sect.  1. — Whebe  the  Defendant  is  within  the  Jubisdiction. 

1.  Affidavit  of  Personal  Service  of  Summons,  and  of  Indorsement  of 
Service,  where  Defendant  vnthin  the  Jurisdiction  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  C,  of [or  "clerk  to  P.  ^.  of ,  gentleman,  attorney 

for  the  above-named  plaintiff"],  make  oath  and  say, — 

1.  That  I  did  on ,  the day  of instant,  [or  "  last,"] 

personally  serve  C.  D.,  the  above-named  defendant,  with  a  true  copy 
of  a  writ  of  summons,  which  appeared  to  me  to  have  been  regularly 
issued  out  of  this  honourable  court,  at  the  suit  of  the  above-named 

plaintiff,  against  the  above-named  defendant,  and  dated  the day 

of ,  A.D.  18 —  ;  to  which  said  writ  and  copy  a  memorandum  was 

subscribed,  and  on  which  said  writ  and  copy  due  indorsements  were 
made  pursuant  to  the  statute  in  that  case  made  and  provided. 

2.  That  I  did  afterwards,  on ,  the day  of instant,  \or 

"last,"]  indorse  on  the  said  writ  the  day  of  the  week  and  month  of 
such  service,  according  to  the  said  statute  (i). 

3.  That  a  true  copy  of  the  said  writ,  with  the  said  memorandum 
thereto,  and  indorsements  thereon,  is  hereto  annexed,  marked  A. 

Sworn  [&c.  a«  usual,  see  post,  ^^  Affidavit"  (c)]. 


(a)  Where  there  has  been  a  personal  service  of  the  writ,  the  27th  sect,  of 
the  C.  L.  P.  Act,  1852,  requires  an  affidavit  of  such  service,  and  a  copy  of 
the  writ  of  summons,  to  be  filed  before  the  signing  of  a  judgment  upon  de- 
fault of  appearance  to  a  writ  specially  indorsed  with  the  particulars  of  plain- 
tiff's claim ;  and  sect.  28  requires  the  same  course  to  be  followed  before 
filing  a  declaration,  where  the  writ  is  not  so  indorsed. 

(6)  The  15th  sect,  of  the  Act  requires  that  the  person  serving  the  writ 
shall,  within  three  days  at  least  after  the  service,  indorse  on  the  writ  the  day 
of  the  month  and  week  of  service,  otherwise  the  plaintiff  shall  not  be  at 
liberty,  in  case  of  non-appearance,  to  proceed  under  the  act.  It  also  re- 
quires that  the  affidavit  of  service  shall  mention  the  day  on  which  the  in- 
dorsement was  made.  It  is  doubtful  whether  this  is  necessary  where  the 
writ  is  served  out  of  the  jurisdiction  :  (see  ante,  47.) 

(c)  The  affidavit  must  not  be  sworn  before  the  plaintiff's  own  attorney  or 
his  clerk,  or  it  will  be  irregular:  (R.  H.  1853,  r.  142.) 
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2.  The  like,  on  an  Officer  of  a  Corporation. 

Same  as  in  the  preceding  form,  but  state  that  the  deponent  did 
"  personally  serve  S.  S.  the  secretary  [*  the  mayor,'  or  '  other  head 
officer,'  or  *  town  clerk,'  '  clerk,'  or  '  treasurer,'  as  the  case  may  be]  of 
the  above-named  defendants  with  a  true  copy,"  [&c.  see  the  I6th  sect. 
of  the  C.  L.  P.  Act,  1852,  as  to  this  service,  and  1  Pr.  10th  ed. 
181.] 


3.  Affidavit  to  obtain  Pule  or  Order  for  leave  to  proceed,  as  if  per- 
sonal Service  had  been  effected,  where  Defendant  is  within  the 
Jurisdiction,  and  evades  the  Service  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  C,  of ,  [or  "clerk  to  P.  A.  of ,  gentleman,  attorney 

for  the  above-named  plaintiff,"  as  the  case  may  be,']  make  oath  and 
say: — 

1.  That  on  \or  "about"]  the  day  of  ,  a.d.  ,  [or 

"last,"  or  "  instant,"]  I  was  directed  by  the  said  P.  A.  to  serve  the 
above-named  defendant,  personally,  with  a  copy  of  a  writ  of  sum- 


(a)  This  proceeding  is  regulated  by  the  17th  sect,  of  the  C.  L.  P.  Act, 
1852,  which  enacts  that "  The  service  of  the  writ  of  summons,  wherever  it 
may  be  practicable,  shall,  as  heretofore,  be  personal ;  but  it  shall  be  lawful  for 
the  plaintiff  to  apply  from  time  to  time,  on  affidavit,  to  the  court  out  of 
which  the  writ  of  summons  issued,  or  to  a  judge:  and  in  case  it  shall 
appear  to  such  court  or  judge  that  reasonable  efforts  have  been  made  to  effect 
personal  service,  and  either  ttuit  the  writ  has  come  to  ilte  knowledge  qf  the  de- 
fendant, or  that  he  wilfully  evades  service  of  the  same,  and  has  not  appeared 
thereto,  it  shall  be  lawful  for  such  court  or  judge  to  order  that  the  plaintiff  be 
at  liberty  to  proceed  as  if  personal  service  had  been  effected,  subject  to  such  con- 
ditions as  to  the  court  or  judge  may  seem  fit." 

As  to  what  will  suffice  to  satisfy  the  court  or  judge  that  "reasonable 
efforts  have  been  made  to  effect  a  personal  service,  and  that  the  writ  has 
come  to  the  defendant's  knowledge,  or  that  he  wilfully  evades  the  service  of 
it,"  must  of  course  depend  upon  each  particular  case.  To  obtain  an  order 
for  a  distringas  it  was  generally  the  practice  to  require  at  least  three  attempts 
on  different  days  to  serve  the  writ,  by  calling  at  the  defendant's  residence, 
when  known,  and  stating  the  purpose  of  the  call,  and  on  each  of  the  first 
and  second  calls  making  an  appointment  or  stating  a  day  when  the  next  call 
would  be  made,  and  leaving  a  copy  of  the  writ  on  the  last  of  the  calls.  The 
same  course  may  be  still  in  general  required.  But  there  are  many  cases 
where  the  adoption  of  a  different  course  of  proceeding,  and  the  making  of 
less  than  three  attempts  of  service,  might  suffice.  The  act  requires  only 
that  reasonable  efforts  shall  be  made  to  effect  the  service,  and  if  these  have 
been  made,  and  it  can  be  made  appear  by  any  means  that  the  writ  has  come 
to  the  defendant's  knowledge,  or  that  he  wilfully  evades  the  service  of  it, 
diat  will  do:  (see  Barringer  v.  Handley,  12  C.  B.  720;  Gorringe  v.  Ter- 
reweit,  2  L.  M.  &  P.  12.) 

The  court  will  not,  it  seems,  set  aside  a  judge's  order  for  liberty  to  the 
plaintiff  to  proceed  in  the  action  on  the  ground  that  the  affidavit,  on  which 
It  is  obtained,  is  false;  and  it  also  seems,  that  if  the  motion  is  founded  on 
the  insufficiency  of  the  affidavits  used  at  chambers,  the  court  would  only 
set  aside  the  order  upon  affidavits  negativing  the  facts,  in  which  the  original 
affidavit  is  insufficient.  {Lewis  v.  Padwick,  9  C.  B.  224  ;  2  L.  M.  &  P.  78, 
n.  (a) ;  19  L.  J.,  C.  P.,  241 ;   HliitaJcer  v.  Croker,  2  L.  M.  &  P.  76.) 
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mons,  which  he  delivered  to  me,  and  which  appeared  to  me  to  have 
been  regularly  issued  out  of  this  honourable  court,  and  dated  the 

day  of ,  A.D. ,  against  the  said  defendant,  at  the  suit 

of  the  said  plaintiff,  and  a  true  copy  whereof,  with  the  memorandum 
thereto  subscribed,  and  the  indorsements  made  thereon,  is  hereunto 
annexed,  marked  A.     (Annex  a  copy  of  the  summons. ) 

2.  That  the  said  memorandum  was  subscribed  to  the  said  writ,  and 
the  said  indorsements  were  made  thereon,  pursuant  to  the  statute  in 
such  case  made  and  provided  (a). 

3.  That  being  so  directed,  I  accordingly — [Here  state  such  facts  as 
will  satisfy  the  court  or  judge  that  reasonable  efforts  have  been  made 
to  effect  personal  service,  and  that  either  the  vyrit  has  come  to  the 
knowledge  of  the  defendant,  or  that  he  wilfully  evades  service  of  the 
same.  The  form  must  necessarily  vary  with  the  circumstances  of  eojch 
particular  case,  and  must  be  shaped  accordingly.  The  following, 
with  slight  alterations,  was  the  fn'm  generally  used  to  obtain  a  dis- 
tringas to  compel  an  appearance,  where  the  defendant  evaded  the  ser- 
vice.    It  would,  at  all  events,  suffice  to  obtain  a  rule  or  order  under 

the  C.  L.  P.  Act,  1852]— did,  on  the day  of instant,  [or 

"  last,"]  attend  for  the  purpose  of  serving  such  copy,  at  the  place  of 

residence  (b)  of  the  said  defendant,  being  No.  — ,  in street,  in 

the  parish  of ,  in  the  county  of (c),  and,  on  inquiring  after 

the  said  defendant,  was  informed  by  a  person  at  and  in  the  said  place 
of  residence,  who  represented  herself  [or  "  himself"]  to  be,  and 
whom  I  believe  to  have  been,  the  wife  [or  "  son,"  "  daughter,"  or 
"  servant,"  or  "  one  of  the  family,"  if  you  know  the  name  state  it,'\ 


(a)  The  affidavit  should  show  that  the  writ  and  indorsements  are  re- 
gular :  (see  Wakeley  v.  Teesdale,  2  L.  M.  &  P.  85 ;  and  see  Fitzgerald  v. 
Evans,  5  M.  &  G.  207 ;  2  Dowl.,  N.  S.,  916  ;  6  Scott,  N.  R.  220  ;  2  Dowl., 
N.  S.,  916;  Russell  v.  Joy,  11  Jur.  824.)  The  best  course  is  to  annex  copies 
to  the  affidavit 

(fc)  The  affidavit  for  a  distringas  must  have  stated  the  calls  to  have  been 
made  at  the  defendant's  place  of  residence,  as  being  the  most  likely  place 
for  effecting  service  upon  him ;  and  it  was  not  enough  to  state  that  the 
calls  were  made  at  the  "house"  of  the  defendant  (per  Maule,  J.,  Batho  v. 
Dickman,  6  C.  B.  261),  or  at  liis  office,  unless  the  affidavit  also  stated  that 
the  defendant  had  no  dwelling-house.  (Russell  v.  Knowles,  7  M.  &  G.  1001 ; 
2  D.  &  L.  595;  8  Scott,  N.  R.  715.)  Where,  however,  it  stated  that  the 
calls  and  appointments  had  been  made  at  the  defendant's  place  of  business, 
and  went  on  to  state  that  his  place  of  residence  was  unknown,  the  rule  was 
granted  (Baker  v.  Cce,  1  Exch.  Rep.  153),  though  the  writ  was  refused  where 
the  calls  were  made  at  the  defendant's  place  of  business,  but  it  did  not  ap- 
pear that  any  calls  had  been  made  at  his  residence,  or  that  it  was  unknown, 
or  that  any  efforts  had  been  made  to  discover  it  (Anon.,  2  D.  &  L.  1001 ; 
and  see  Elburne  v.  Marshall,  1  Dowl.,  N.  S.,  188;  Rock  v,  Adam,  3  D.  &  L. 
817 ;   Williams  v.  Orpe,  9  Jur.  711,  Q.  B.) 

(c)  The  affidavit  to  obtain  a  distringas  must  have  stated  where  the  de- 
fendant's residence  was,  otherwise  the  court  or  judge  could  not  know  to 
what  sheriff  to  direct  the  writ :  (see  Halton  v.  White,  2  M.  &  G.  295 ;  Prime 
V.  Giles,  1  Dowl.,  N.  S.,  167;  Bradbee  v.  Gustard,  id.  281 ;  Thomas  v.  Tho- 
mas, 2  M.  &  Sc.  730 ;  Bull  v.  Falkener,  1  D.  &  L.  913  ;  Crofts  v.  Broum, 
7  Q.  B.  284 ;  2  D.  &  L.  935.)  This,  it  is  apprehended,  is  not  now  abso- 
lutely requisite.  But  where  the  writ  is  against  a  defendant  abroad,  the 
affidavit  should  show  his  place  of  residence,  and  perhaps  the  distance  from 
England,  the  time  for  appearance  and  subsequent  proceeding  being  regu- 
lated by  it. 
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of  the  said  defendant,  that  the  said  defendant  was  not  at  home,  [here 
state  the  anstoer  given]  :  and  I  then  stated  to  the  said  person  the 
nature  of  my  business  (a),  and  told  her  [or  "him"]  tliat  I  called  to 
serve  the  said  defendant  with  a  copy  of  the  said  writ ;  and  that  I 
would  call  again  for  that  purpose,  at  the  said  place  of  residence  of  the 

said  defendant,  on  the day  of then  next,  at of  the  clock 

in  the  forenoon  {b). 

4.  That  I  did  accordingly  attend  at  the  said  place  of  residence  of 

the  said  defendant,  for  the  purpose  aforesaid,  at  of  the  clock 

in  the  forenoon  of  the  said day  of ,  a.d.   18 — ,  and  then 

saw  the  said  person,  who  represented  herself  [or  "  himself"]  to  be, 
and  whom  I  believe  to  have  been,  the  wife  [or  "servant"]  of  the  said 
defendant,  who  informed  me  that [here  state  correctly  the  sub- 
stance of  what  passed  on  the  occasion,  and  the  ansicers  given  to  the 
deponent's  inquiries ]\  and  thereupon  I  a^n  stated  to  the  said  person 
the  nature  of  my  business,  and  informed  her  [or  "  him"]  that  I  would 
call  again,  for  the  purpose  of  seeing  the  said  defendant,  and  serving 
him  with  a  copy  of  the  said  writ,  at  his  said  place  of  residence 

on ,  the day  of then  next,  at of  the  clock  in  the 

forenoon. 

5.  That  I  did  accordingly  attend  at  the  said  place  of  residence  of 

the  said  defendant,  for  the  purpose  aforesaid,  at of  the  clock  in 

the  forenoon  of  the  said day  of ,  a.d.  18 — ,  and  then  saw 

the  said  person  who  represented  herself  [or  "  himself"]  to  be,  and 
whom  I  believe  to  have  been,  the  wife  [or  "servant"]  of  the  said 

(a)  It  was  necessary  that  the  affidavit  to  obtain  a  distringas  should  have 
stated  distinctly  what  the  party,  who  endeavoured  to  serve  the  writ,  actually 
said  on  each  call  {Dubois  v.  Lowther,  4  C.  B.  228);  also  what  answers  were 
given  to  his  inquiries,  in  order  that  the  court  might  judge,  from  the  mate- 
rials thus  furnished,  whether  the  defendant  was,  in  truth,  in  the  neighbom:- 
bood,  and  kept  out  of  the  way  to  avoid  personal  service.  (FUlier  v.  Goodwin^ 
2  C.  &  J.  94.) 

(6)  It  was  generally  the  practice  to  require  that  the  affidavit  to  obtain  a 
distringas  should  show  that  there  had  been  three  several  calls  made  on  three 
different  days  at  the  defendant's  residence,  and  that  each  of  the  last  two  calls 
were  made  pursuant  to  appointment;  and  where  an  appointment  was  made, 
the  day  and  hour  at  which  it  was  intended  to  be  kept  must  have  been  spe- 
cified: (see  Todd  v.  Crosby,  5  Scott,  N.  R.  517  ;  Wills  v.  Bowman,  2  DowL 
413  ;  Smith  v.  Good,  id.  398  ;  Johnson  v.  Disney,  id.  400;  Atkinson  v.  Clean, 
5  Dowl.  252;  Newman  v.  Hickman,  9  Dowl.  546;  Smith  v.  Scott,  6  Jur.  1042; 
Snow  V.  Keith,  id.  995.)  But  Erie,  J.,  in  Gorringe  v.  Terrewest  (20  L.  J., 
Q.  B.,  209;  2  L.  M.  &  P.  12),  held,  that  this  was  merely  a  rule  of  practice, 
and  that  affidavits  showing  that  the  plaintiff  had  adopted  any  course  of 
proceeding  which  would  bring  him  within  the  statute  would  be  sufficient. 
(And  see  Clayton  v.  Marsham,  5  Dowl.  542.  Two  calls  on  the  same  day 
might  have  done  where  the  server  was  told  at  the  house  to  call  again  in  the 
course  of  the  day,  and  did  not  himself  make  the  appointment :  (see  per  Pat- 
teson,  J.,  Jamieson  v.  Wilkins,  2  Dowl.,  N.  S.,  331 ;  Stokes  v.  Bland,  7  Jur. 
176,  Q.  B.)  There  was  no  necessity  that  the  calls  should  be  made  by  the 
same  person.  (Smith  v.  Good,  2  Dowl.  398.)  Where  calls  had  been  made 
at  the  defendant's  residence,  and  answers  given  on  two  occasions,  that  he 
was  at  home,  but  could  not  be  seen  ;  and  on  another  occasion,  that  he  was 
at  home,  but  ill ;  and  the  deponent  swore  to  his  belief  that  the  defendant 
was  bedridden,  and  had  been  confined  to  his  house  for  many  years,  Cole- 
ridge, J.,  thought  that  the  facts  deposed  to  were  sufficient,  without  any 
averment  of  belief  that  the  defendant  was  keeping  out  of  the  way  to  avoid 
service  of  the  writ     {Wilkint  v.  Jones,  3  D.  &  L.  747.) 
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defendant,  wlio  informed  me  that {stating  what  was  said,  ac- 
cording to  the  fact) ;  whereupon  I  then  and  there  delivered  to  and 
left  with  the  said  person  a  true  copy  (a)  of  the  said  writ,  with  the 
said  memorandum  subscribed  thereto,  and  indorsements  thereon,  and 
desired  her  [or  "him"]  to  give  it  to  the  said  defendant  as  soon  as 
possible. 

6.  That  I  made  all  reasonable  efforts,  and  used  all  due  means  in  my 
power,  to  serve  the  said  defendant  personally  with  a  true  copy  of  the 
said  writ,  but  I  have  not  been  able  to  do  so  ;  and,  for  the  reasons  afore- 
said (b),  I  verily  believe  that  the  said  writ  has  come  to  the  knowledge 
of  the  defendant  [or  "  that  he  wilfully  evades  the  service  of  the  said 
writ"]. 

7.  That  I  did,  on  the day  of ,  a.d.  18—,  duly  search  in 

the  book  kept  for  entering  appearances  in  the  office  of  this  honourable 
court,  for  the  purpose  of  ascertaining  if  any  appearance  had  been 
entered  for  the  said  defendant  to  the  said  writ  in  the  said  action,  and 
that  no  appearance  had  been  entered  for  the  said  defendant :  And  I 
verily  believe  that  the  said  defendant  hath  not  appeared  to  the  said 
writ  (c).  {If  ilie  party  swearing  this  affidavit  cannot  depose  to  the 
search  for  the  appearance,  and  to  there  being  none,  then  a  separate 
affidavit  of  the  fact  must  be  made,  as  in  the  following  form,  No.  4.) 

Sworn  [&c.  as  usual,  see  post,  "■Affidavits."] 

c.c. 


(a)  It  was  necessary  to  obtain  a  distringas  that  the  copy  should  be  left  at 
the  defendant's  residence;  (see  Street  v.  Lord  Alvanley,  1  C.  &  M.  27;  3 
Tyr.  162  ;  1  Dovsl.  638  ;  Hooker  v.  Tooke,  1  Hodges,  315  ;)  and  this  should 
be  done  to  meet  the  provisions  of  the  C.  L.  P.  Act.  If  the  residence  be 
unknown,  the  copy  should  be  served  in  the  best  way  that  the  circumstances 
admit  of.  Where  it  was  unknown,  and  a  copy  was  sent  by  post  to  defend- 
ant's attorney,  and  there  were  circumstances  which  justified  the  belief  that 
it  had  reached  the  defendant's  hands,  the  court  granted  a  rule  for  a  distrin- 
gas. {Moodi/  v.  Morgan,  7  Dowl.  144;  and  see  Houghton  v.  Howarth,  4Dowl. 
749;  Archer  v.  Brindley,  9  Dowl.  38.)  It  was  the  practice  to  require  the 
copy  to  be  left  at  the  last  of  the  three  calls.  {Smith  v.  Good,  2  Dowl.  398 ; 
Hill  v.  Moule,  id.  10 ;  1  C.  &  M.  617  ;  Mason  v.  Lee,  5  N.  &  M.  240.)  But 
in  one  case,  the  court  of  C.  P.  considered  it  sufficient  if  left  at  the  second. 
{IVebb  V.  Jenkins,  7  DowL  135.) 

{b)  It  would  not  suffice  to  swear  to  this  belief  without  showing  the  reasons 
for  it. 

(c)  The  C.  L.  P.  Act,  1852,  s.  17,  requires  that  the  affidavit  should  state 
that  the  defendant  has  not  appeared  to  the  writ.  The  affidavit  should  show 
a  recent  search  for  the  appearance.  {Hooker  v.  Townsend,  1  Hodges,  204.) 
The  search  had  better,  when  practicable,  be  made  the  day  before,  or  at 
furthest  the  day  but  one  before,  the  application  for  the  judge's  order  for 
leave  to  proceed:  (see  Spence  v.  Barker,  8  Dowl.  296.)  In  one  case,  how- 
ever, the  court  granted  the  application  for  a  distringas,  although  the  search 
was  made  four  days  before  it.  {Watcgh  v.  Pry.  7  Dowl.  376.)  It  should 
not  be  made  during  the  time  allowed  the  defendant  by  the  writ  to  appear, 
viz.,  during  the  eight  days,  where  the  writ  is  for  service  within  the  juris- 
diction. {Brian  v.  Stretton,  1  C.  &  M.  74;  3  Tyr.  163  ;  1  Dowl.  642.)  A 
fresh  search  must  be  made  if  the  affidavit  has  been  amended  and  a  delay 
occasioned  thereby.  {M'Claine  v.  Abrahams,  3  Scott,  N.  R.  474.)  The  affi- 
davit should  state  generally  that  the  defendant  has  not  appeared,  and  not 
simply  that  be  has  not  appeared  "according  to  the  exigency  of  the  writ:" 
(see  per  Maule,  J.,  Drage  v.  Bird,  3  D.  &  L.  617 ;  M' Alpine  v.  Gregory,  1 
Com.  B.  299.) 

1)5 


58  Default  of  Appearance,  Proceedings  on.     [book  hi. 

4.  Affidavit  of  no  Appearance  being  entered  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]. 

Between  A.  B.  plaintiff  and  E.  F.  defendant. 

I,  B.  B.,  of  — ,  in  the  county  of ,  gentleman,  make  oath  and 

say,— 

1.  That  I  did,  on  the day  of ,  a.d.  18 — ,  duly  search  in 

the  book  kept  for  entering  appearances  in  the  office  of  this  Honourable 
Court,  for  the  purpose  of  ascertaining  if  any  appearance  had  been  en- 
tered for  the  defendant  in  this  action. 

2.  That  no  appearance  had  then  been  entered  for  the  said  defendant 
as  appeared  by  the  said  book,  and  I  verily  believe  that  the  said  de- 
fendant hath  not  appeared  to  the  said  writ- 
Sworn  [&c.  as  usual,  see  post,  ^*  Affidamts."'] 

B.B. 


6.  Judge's  Order  on  Non-appearaTice  where  Writ  not  personaUy 
served,  to  proceed  as  if  personal  Service  had  been  effected,  the 
Defendant  being  within  the  Jurisdiction  {b). 

B.  "^  Upon  reading  the  affidavit  of  C.  C.  I  do  order  that  the  plain- 
V.  Stiff  be  at  liberty  to  proceed  in  this  action  by  filing  a  declaration 
J).  J  against  the  defendant,  and  by  leaving  a  notice  of  such  filing  at 

the  defendant's  residence  [or  "  supposed  residence"],  at [or  "  at 

the  last  known  place  of  the  defendant's  residence,"  or  "at ,"  or 

"  by  sticking  up  in  the  master's  office  a  notice  of  such  filing"]  ;  and 
that  in  default  of  the  defendant's  pleading  within  eight  days  after 
such  notice  so  left  [or  "  stuck  up"],  the  plaintiff  shall  be  at  liberty  to 
prove  the  debt  [or  "  damages"]  claimed  by  him  herein  before  one  of 
the  masters  by  affidavit,  or  otherwise  as  the  master  shall  think  fit  [or 
"before  a  jury  upon  a  writ  of  inquiry"],  and  to  sign  final  judgment 
for  the  amount  found  by  the  master  [or  "  on  the  inquiry"]. 

[The  judge  may  impose  such  terms  as  he  may  think  fit,  and  where 
the  writ  has  been  specially  indorsed,  the  terms  would  not  be  so  strin- 
gent as  in  the  above  form,  and  in  general  in  that  case  where  the  affi- 
davit shaivs  that  the  writ  has  come  to  the  defendant's  knowledge,  tlie 
order  might  be  simply,  "  that  the  plaintiff  be  at  liberty  to  proceed  in 
this  action  the  same  as  if  personal  service  had  been  effected."] 

Dated .  [Judge's  or  baron's  signature.'\ 


6.  Judgment  far  Default  of  Appearance  by  Defendant  residing  within 
the  Jurisdiction,  where  the  Writ  is  Specially  Indorsed  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18 —  {day  of  signing  the  judgment). 

England,  )      A.  JB.  in  his  own  person  [or  "by his  attorney"] 

to  wit.    5  sued  out  a  writ  of  summons  against  C.  D.,  indorsed  ac- 


(a)  As  to  the  necessity  for  this  affidavit,  see  ante,  57,  n.  (c). 

(6)  This  order  may  be  granted  under  the  )7lh  sect  of  the  C.  L.  P.  Act, 
1852.  It  is  obtained  ez  parte  on  an  affidavit  of  reasonable  effiarts  having 
been  made  to  serve  the  writ,  &c.,  a  form  of  which  will  be  found  ante,  53. 

(c)  This  form  is  prescribed  by  sect.  27  and  sched.  (A),  No.  5  of  C.  L.  P. 
Act,  1852.  It  will  be  observed  that  it  does  not  apply  to  writs  for  service  on 
a  defendant  residing  out  of  the  jurisdiction,  inasmuch  as  such  writs  cannot 
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cording  to  the  "  Common  Law  Procedure  Act,  1852,"  as  follows : 
(Here  copy  the  special  indorsement),  and  the  said  C.  D.  has  not  ap- 


have  the  special  indorsement     To  obtain  a  judgment  on  such  writs,  the 

flaintiff  will  have  to  file  a  declaration,  &c.,  and  proceed  under  the  28th  sect, 
f  there  be  several  defendants,  and  one  or  more  of  them  appears,  the  course 
of  proceeding  is  pointed  out  by  the  sect.  33. 

It  will  be  seen  by  the  27th  sect  that  the  plaintiff  may,  in  case  of  a  non- 
appearance by  the  defendant  to  a  writ  specially  indorsed,  on  filing  an  atfi- 
davit  of  personal  service  of  the  writ  or  a  judge's  order  for  leave  to  proceed 
under  the  provisions  of  the  Act,  and  a  copy  of  the  writ,  at  once  and  without 
any  declaration  sign  final  judgment,  and  at  the  expiration  of  eight  days 
from  the  last  day  for  appearance  issue  execution.  The  eight  days  are  thus 
fixed,  that  there  may  be  no  temptation  to  defendants  to  appear  in  actions, 
which  would  not  otherwise  be  defended,  to  obtain  the  delay  of  the  time 
allowed  for  pleading:  (see  Holland's  Notes  on  the  Act,  p.  17).  The  174th 
rule  of  H.  'T.  1853,  does  not  affect  this  enactment,  and  a  Sunday  will  be 
reckoned  as  one  of  the  eight  days,  although  the  last  of  them :  (see  Rowberry 
V.  Morgan,  23  L.  J.,  Exch.,  191.)  The  judgment  can  only  be  signed  for  the 
sum  indorsed  on  the  writ  It  cannot,  it  is  apprehended,  be  signed  after  the 
expiration  of  a  year  after  the  service  of  the  writ 

With  respect  to  proceedings  where  there  are  several  defendants,  and  only 
some  of  them  appear  to  a  writ  specially  indorsed,  it  is  enacted  by  the  C.  L.P. 
Act,  1852,  sect.  33,  "  that  in  any  action  brought  against  two  or  more  defend- 
ants, where  the  writ  of  summons  is  indorsed  in  the  special  form  hereinbefore 
provided,  if  one  or  more  of  such  defendants  only  shall  appear,  and  another 
or  others  of  them  shall  not  appear,  it  shall  and  may  be  lawful  for  the  plain- 
tiff to  sign  judgment  against  such  defendant  or  defendants  only  as  shall  not 
have  appeared,  and,  before  declaration  against  the  other  defendant  or  de- 
fendants, to  issue  execution  thereupon,  in  which  case  he  shall  be  taken  to 
have  abandoned  his  action  against  the  defendant  or  defendants  who  shall 
have  appeared :  or  the  plaintilt"  may,  before  issuing  such  execution,  declare 
against  such  defendant  or  defendants  as  shall  have  appeared,  stating,  by  way 
of  suggestion,  the  judgment  obtained  against  the  other  defendant  or  defend- 
ants who  shall  not  have  appeared,  in  which  case  the  judgment  so  obtained 
against  the  defendant  or  defendants  who  shall  not  have  appeared  shall  ope- 
rate and  take  eff'ect  in  like  manner  as  a  judgment  by  default  obtained  before 
the  commencement  of  this  Act  against  one  or  more  of  the  several  defendants 
in  an  action  of  debt  before  the  commencement  of  this  Act" 

It  will  be  seen  that  this  enactment  applies  to  cases  only  where  the  Writ 
has  been  specially  indorsed.  Where  there  is  a  probability  of  realizing,  by 
execution,  the  amount  of  the  debt  from  the  defendant  who  has  not  appeared, 
and  against  whom  a  judgment  has  been  obtained  for  non-appearance,  it  will 
be  advisable  for  the  plaintiff  to  adopt  the  course  allowed  by  the  first  branch 
of  this  enactment,  viz.,  not  to  declare  against  the  other  defendants,  but  to 
issue  execution,  abandoning  his  action  against  such  other  defendants.  There 
may  be  other  cases  too  in  which  the  adoption  of  such  a  course  may  be  ad- 
visable. If  this  course  is  not  adopted,  then  the  plaintiff  will  adopt  the  other, 
by  declaring  against  the  defendants  who  have  appeared,  suggesting  in  the 
declaration  the  judgment  against  the  other  defendant  for  non-appearance: 
(see  the  form,  post,  76.)  In  that  case  the  judgment  will  operate  as  a  judg- 
ment by  default  against  one  of  several  defendants  in  an  action  of  debt  before 
the  commencement  of  the  Act.  The  judgment  in  such  a  case  before  the  Act 
was,  as  it  still  will  be,  but  an  interlocutory  one,  and  the  plaintiff  cannot  tax 
his  costs,  or  have  any  execution  upon  such  judgment,  until  he  has  obtained 
judgment  in  the  action  against  the  other  defendants,  and  the  plaintiff  could 
not  hold  such  judgment,  and  it  would  be  practically  inoperative,  if  he  failed 
in  obtaining  a  judgment  against  the  other  defendants :  ^see  Porter  v.  Harris, 
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peared :  Therefore  it  is  considered  that  tlie  said  A.  B.  recover  against 

the  said  C.  D.  £ ,  together  with  £ for  costs  of  suit. 

(The  judgment  part  of  this  form,  though  given  by  the  Act,  may 
have  to  be  special  where  the  judgment  is  against  an  executor,  adminis- 
trator, heir  or  devisee,  as  such.  It  may  indi  ed  be  open  to  some  doubt, 
whether  the  Act  was  intended  to  apply  to  such  a  judgment,  and  the 
question  is  now  before  one  of  the  courts.  See  the  forms  against  these 
parties,  post,  "  Executors,"  "  Heirs.") 


7.  Judgment  for  Default  of  Appearance  against  several  Defendants 
where  Judgments  are  signed  at  different  Times. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18 —  (day  of  signing  judgment). 

England  *      A.  B.,  by his  attorney,  sued  out  a  writ  of  summons 

to  wit.  \  against  C.  D.  and  G.  H.,  indorsed  according  to  the  Com- 
mon Law  Procedure  Act,  1852,  as  follows: — The  following  [&c., 
Here  copy  the  special  indorsement^  and  the  said  C.  D.  has  not  ap- 
peared :  Wherefore  the  plaintiff  ouglit  to  recover  against  him  the  said 
sum  claimed  and  the  said  costs ;  but  because  it  is  unknown  to  the  court 
here  whether  the  said  G.  H.  will  be  convicted  of  the  said  claim  or  not, 
therefore  let  the  giving  of  judgment  in  this  behalf  against  the  said  C. 
D.  be  stayed  until  it  is  known  whether  or  not  the  said  G.  H.  will  be 
80  convicted ;  and  the  said  G.  H.  having  afterwards  made  default  in 
T    ,  .       ,     appearance,  and  not  having  appeared  to  the  said 

J  uagment  signed  ^  ^^^^.j^ .  rpj^g^.^^^^^  j^  j^  considered  that  the  plaintiff 

— ~A~D   18—  Recover  against  the  said  C.  D.  and  G.  H.  £ , 

*        '  together  with  £ for  costs  of  suit. 


8.  Judgment  for  Non-appearance  and  want  of  a  Plea,  where  Defen- 
dant resides  within  the  Jurisdiction,  and  the  Writ  is  not  specially 
indorsed. 

This  judgment  is  signed  under  the  28th  sect  of  the  Common  Law 
Procedure  Act,  1852.  The  form  of  the  judgment  will  be  found,  post, 
"  Judgment  by  Default." 

In  this  case,  i.  e.  where  the  writ  is  not  specially  indorsed,  it  will  be 
seen  that  the  statute  requires  that  a  declaration  shall  be  filed ;  and 
judgment  cannot  be  signed  unless  defendant  makes  default  in  pleading 
within  the  limited  time,  viz.  eight  days  from  the  filing  of  the  declara- 
tion. It  does  not  require  that  there  should  be  any  notice  of  the  filing; 
and  such  notice  is  not  requisite  unless  the  plaintiff  is  proceeding  under 
a  judge's  order  expressly  ordering  it.  The  judgment  would  be  a  judg- 
ment by  default  for  want  of  a  plea.  The  judgment  will  be  final  if  the 
declaration  is  for  a  debt  or  liquidated  demand  which  might  have  been 
specially  indorsed  under  the  25th  section,  ante,  43. 


2  Levinz,  33  ;  Morgan  v.  Edwards,  6  Taunt  398.)  If  the  plaintiff  thus  de- 
clares and  proceeds  against  theother  defendant  or  defendants,  and  afterwards 
discovers  that  he  had  better  abandon  further  proceedings  ajrainst  him  or 
them,  he  may  obuin  an  amendment  by  striking  out  his  or  their  names  under 
the  37  ih  sect,  of  the  Act. 
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9.  Affidavit  in  support  of  Application  to  let  in  Defendant  to  defend 
after  Judgment  for  Non-appearance  to  Writ  specially  indorsed  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflP  and  C.  D.  defendant. 

I,  C.  D.,  of ,  the  above-named  defendant,  and  I,  E.  F.,  of , 

attorney  for  the  said  CD.  in  this  action,  severally  make  oath  and 
say, 

1.  I,  the  said  C.  D.,  for  myself  say  [&c.  State  the  facts  of  the 
case,  showing  the  issuing  of  the  writ,  and  as  to  the  service  of  it,  and 
when  the  time  for  appearance  expired,  and  explaining  satisfactorily, 
as  far  as  possible,  how  it  was  that  the  defendant  did  not  appear  ac- 
cording to  the  writ,  whether  it  arose  from  inadvertence  or  mistake,  or 
otJierwise ;  and  the  defendants  statement  should,  as  far  as  possible,  be 
corroborated  by  the  affidavit  of  another  person  or  persons.  The  form 
must  necessarily  vary  and  depend  upon  the  circumstances  of  each 
case.^ 

2.  That,  for  the  reasons  and  under  the  circumstances  aforesaid,  I  the 
said  C  D.  did  not  appear  to  the  writ  of  summons,  and  I  have  not  yet 
appeared  thereto. 

3.  That  [&c.  Here  state  shortly  facts  disclosing  a  defence  upon  the 
merits,  so  as  to  satisfy  the  court  or  Judge  that  there  is  such  defence. 
It  was  held  by  Parke,  B.,  and  Piatt,  B.,  in  a  case  in  25  Law  J., 
Exch.,  27,  that  an  affidavit  in  the  form  generally  used,  simply  stating 
that  the  defendant  "  has  a  good  defence  upon  the  merits,"  without 
disclosing  what  the  defence  is,  would  suffice  ;  but  Martin,  B.,  held  the 
contrary,  and  Pollock,  C.  B.,  doubted.] 

4.  That,  for  the  reasons  and  under  the  circumstances  aforesaid,  I  am 
advised  and  verily  believe  that  I  have  a  defence  to  this  action  upon  the 
merits. 

5.  And  I,  the  said  E.  F.,  for  myself  make  oath  and  say,  that  judg- 
ment was  signed  (jb)  in  this  action  against  the  said  defendant  on  the 

day  of last  [or  "  instant"  J  for  want  of  an  appearance,  but 

execution  hath  not  yet  been  issued  thereon,  as  I  am  informed  and 
verily  believe.     {If  otherwise  state  the  fact.)  CD. 

Sworn  [&c.  as  usual,  see  post,  ^'  Affidavits."']  E.  F. 


10.  Order  thereon. 

{Formal  parts  as  usual.)  "  I  order  that,  upon  payment  by  the  de- 
fendant of  the  costs  of  the  judgment  signed  herein  and  of  this  applica- 
tion, to  be  taxed,  and  upon  the  defendant's  entering  an  appearance 
herein  forthwith,  the  judgment  be  set  aside,  and  the  defendant  be  let 

in  to  defend  herein,  pleading  issuably  forthwith  [or  '  in  days'], 

and  taking  short  notice  of  trial  for  "  [or  &c.  as  in  an  order  for 

(a)  The  27th  sect,  of  the  C.  L.  P.  Act,  1852,  requires  this  affidavit  It 
seems  an  affidavit  of  merits  is  necessary  only  where  the  judgment  has  been 
regularly  signed.  {Hall  v.  Scotson,  23  L.  J.,  Exch.,  85,  per  Parke,  B.)  It 
was  held  by  Pollock,  C.  B.,  and  Piatt,  B.,  in  25  L,  J.,  Exch.,  27,  that  an  affi- 
davit in  reply  ought  not  to  be  received. 

(6)  The  27th  sect,  empowers  the  court  or  judge  to  make  an  order  either 
before  or  after  judgment.  It  will  be  seen,  however,  from  the  29th  sect.,  that 
before  judgment  defendant  might  appear  and  defend  as  of  course,  subject, 
as  therein  provided  for,  as  to  his  time  for  pleading  being  the  same. 
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further  time  to  plead.  Or,  instead  of  making  the  payment  of  the 
costs  a  condition  to  the  setting  aside  of  the  judgment,  say,  "  and  that 
the  defendant  do  pay  the  costs  of  the  said  judgment  and  of  this  appli- 
cation."] 


Sbct.  2. — Where  Defendant  is  out  of  the  Jurisdictiox. 

1.  Affidavit  of  Personal  Service  of  Writ  on  Defendant  and  of  his 
Place  of  Residence  abroad,  to  obtain  an  Order  for  leave  to  proceed 
against  him  where  he  is  a  British  Subject  out  cf  the  Jurisdiction  of 
the  Court  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  C  C,  of ,  make  oath  and  say, 

1.  That  I  did  on the day  of ,  a.d. ,  out  of  the 

jurisdiction  of  this  honourable  court,  at ,  in  [France],  personally 

serve  C.  D.,  the  above-named  defendant,  with  a  true  copy  of  a  writ  of 
summons,  which  appeared  to  me  to  have  been  regularly  issued  out  of 

this  honourable  court,  and  dated  on  the  day  of ,  a.d.  , 

against  the  said  defendant  at  the  suit  of  the  above-named  plaintiff,  a 
true  copy  whereof,  with  the  memorandum  thereto  subscribed,  and  the 
indorsements  marked  thereon,  is  hereto  annexed  marked  A.  (annex  a 
copy.) 

2.  That  the  said  memorandum  was  subscribed  to  the  said  writ  and 
the  said  indorsements  were  made  pursuant  to  the  statute  in  such  case 
made  and  provided. 

3.  That,  at  the  time  of  the  said  service,  the  said  defendant's  residence 

was  at aforesaid  (or  elsewhere,  according  to  the  fact),  and  that 

he  hath  hitherto  resided  and  still  resides  there,  as  I  am  informed  and 
verily  believe. 

4.  That aforesaid  is  distant  from  England mUes  or  there- 
abouts (6). 

6.  That  [&c.  77ie  same  deponent  or  some  other  person  must  depose 
to  facts  showing  that  defendant  wilfully  neglects  to  appear  to  the  writ, 
or  that  he  is  living  out  of  the  Jurisdiction  to  defeat  and  delay  his  cre- 
ditors ;  also  that  he  is  a  British  subject ;  also  thai  the  cause  of  action 
arose  within  the  Jurisdiction,  or  is  for  a  breach  of  contract  made 
within  it ;  also  that  search  has  been  made  for  the  dejendanfs  appear- 
ance, and  tJuit  he  has  not  appeared.  See  the  separate  affidavits  as  to 
these  facts,  post,  64,  and  ante,  58.  Conclude  with  a  statement  of  the 
indorsement  of  the  service,  as  in  form,  ante,  53,  though  the  necessity 
for  this  seems  doubtful:  see  ante,  47.]  C.  C. 

Sworn  [&c.,  see  post,  *'  Affidavits.''"] 

\If  sworn  before  a  consul-general,  consul  or  other  officer  under  the 

(a)  This  affidavit  is  required  by  the  18th  sect  of  the  C.  L.  P.  Act,  1852, 
and  which  see  1  Pr.  10th  ed.  195.  If  sworn  abroad  in  a  foreign  language, 
it  must  be  translated,  and  there  must  be  an  affidavit  verifying  such  transla- 
tion.   {Re  Eady,  6  Dowl.  615.) 

(J>)  Some  one  should  swear  to  the  place  of  residence  of  the  defendant  at 
the  time  of  the  service,  in  order  that  the  judge  may  decide  as  to  whether  he 
has  had  proper  time  allowed  him  for  appearance,  and  as  to  what  time  he 
should  allow  for  the  further  proceedings,  the  time  having,  by  the  18th  sect. 
of  the  act,  to  be  regulated  according  to  that  distance,  and  other  circum- 
itauces  of  the  case :  (see  1  Pr.  10th  ed.  195.) 
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2Srd  sect,  of  the  C.  L.  P.  Act,  1852,  it  should  be  signed  by  him  ac- 
cordingly,  shortly  describing  himself  to  be  mich.'] 


2.  The  like,  where  Defendant  is  not  a  British  Subject  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  C.  C,  of ,  make  oath  and  say, 

1,  That  I  did  on ,  the day  of ,  a.d. ,  out  of  the 

jurisdiction  of  this  honourable  court,  at ,  in  [France],  personally 

serve  the  above  defendant  with  a  notice  {b)  of  a  writ  of  summons, 
■which  I  am  informed  and  verily  believe  was  issued  out  of  this  honour- 
able court  on  the day  of ,  a.d. ,  at  the  suit  of  the  above- 
named  plaintiff  against  the  said  defendant,  and  which  said  notice  then 
purported  to  be  signed  and  was,  as  I  am  informed  and  verily  beUeve, 

signed  by  ^.  B.  of ,  [or  "  by  E.  F.  of ,  attorney  for  A.  jB.''] 

the  above-named  plaintiff,  and  a  true  copy  of  which  notice  is  herennto 
annexed  marked  A.     (Annex  a  copy  of  it.) 

2.  That  a  true  copy  of  the  said  writ  of  summons  is  hereunto  annexed 
and  marked  B. 

.3.  That  at  the  time  of  the  said  service  the  said  defendant's  place  of 

residence  was  at aforesaid  (or  elsewhere,  according  to  the  fact), 

and  that  he  had  hitherto  resided  and  still  resides  there,  as  I  am  informed 
and  verily  believe. 

4.  That aforesaid  (the  place  of  residence),  is  distant  from  Eng- 
land   miles  or  thereabouts  (c). 

5.  That  [&c.  Hei'c  state  any  other  facts  which  the  party  making 
this  affidavit  can  depose  to,  and  rchich  are  required  to  be  deposed  to 
for  the  purpose  of  obtaining  the  order,  viz.  the  defendant  wilfully  neg- 
lects to  appear  to  the  tcrit,  or  that  he  is  living  out  of  the  jnrisdiction 
to  defeat  and  delay  his  creditors;  that  he  is  not  a  British  subject; 
that  the  cause  of  action  ai'ose  within  the  jurisdiction,  or  that  it  is  for 
a  breach  of  contract  made  within  it ;  also  that  search  has  been  made 

for  defendant's  appearance,  and  that  he  has  not  appeared :  see  sepa- 
rate affidavits  as  to  these  facts,  post,  64,  and  ante,  58.  In  this  case 
there  is  no  occasion  for  any  affidavit  of  the  service  of  the  tcrit.'] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 

[If  the  affidavit  befoi'e  a  consul-general,  consul  or  other  officer, 
under  the  2Srd  sect  of'  C.  L.  P.  Act,  1852,  it  should  be  signed  by  him 
accordingly,  shortly  describing  himself  to  be  su^h.] 


3.  Affidavit  for  the  like  Purpose  in  either  of  the  last  two  Cases,  where 
Personal  Service  not  effected,  but  Efforts  have  been  made  to  serve, 
and  the  Writ  has  come  to  Defendant's  Knowledge. 

This  aflSdavit,  which  is  required  by  the  Common  Law  Procedure  Act, 

(o)  This  affidavit  is  required  by  the  19th  sect  of  the  C.  L.  P.  Act,  1852 : 
(see  1  Pr.  10th  ed.  197.)  If  sworn  abroad  in  a  foreign  language,  it  must  be 
translated,  and  there  must  be  an  affidavit  verifying  the  translation:  (see  Re 
Eady,  6  Dowl.  615.) 

(b)  It  will  be  seen  that,  in  this  case,  a  copy  of  the  writ  itself  is  not  served, 
but  only  a  notice  of  it. 

(c)  See  ante,  62,  n.  (b). 
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1852,  8.  18,  may  be  framed  from  the  form,  ante,  53,  in  a  case  -where 
defendant  is  within  the  jurisdiction,  and  where  the  writ  has  come  to  his 
knowledge,  or  he  evades  the  service,  except  that  in  this  case  the  affi- 
davit must  show  positively  or  by  necessary  inference  thaf  the  writ  or 
notice  of  it,  in  case  the  defendant  is  not  a  British  subject,  has  come  to 
defendant's  knowledge,  and  it  would  not  suffice  to  show  that  fact,  or 
that  he  has  wilfully  evaded  the  service  as  in  the  former  case.  Either 
the  server  of  the  writ  or  some  other  party  must  also  make  affi- 
davit showing  that  the  defendant  wilfully  neglects  to  appear  to  the 
writ,  or  that  be  is  living  out  of  the  jurisdiction  in  order  to  defeat  and 
delay  his  creditors— that  he  is  or  is  not  a  British  subject,  as  the  case 
may  be— that  the  cause  of  action  arose  within  the  jurisdiction,  or  that 
it  is  for  a  breach  of  contract  made  within  it ;  also,  that  the  defendant 
has  not  appeared.  The  affidavit  should  also  show  the  distance  of  the 
defendant's  residence  from  London.  See  separate  affidavits  as  to  these 
facts,  infra. 


4.  Affidavit  for  the  like  Purpose,  of  the  Cause  of  Action  and  of 
Defendant's  wilfully  neglecting  to  appear,  or  that  he  is  living  out 
of  the  Jurisdiction  to  defeat  and  delay  his  Creditors,  he  being  a 
British  Subject  out  of  the  Jurisdiction  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.,  of ,  the  above-named  plaintiff  (or  any  one  who  can 

depose  to  the  cause  of  action),  make  oath  and  say, 

1.  That  the  above-named  defendant  is  a  British  subject. 

2.  That  [&c.  Here  state  that  there  is  a  cause  of  action  by  plain- 
tiff against  defendant,  and  that  it  wholly  arose  within  the  jurisdic- 
tion of  the  court,  or  that  there  is  a  cause  of  action  by  plaintiff  against 
defendant  in  respect  of  the  breach  of  a  contract  made  within  the 

jurisdiction.     It  may  suffice  to  state  this,  as  follows,  or  to  the  like 

effect,  tnz.,   "  that  this  action  is  brought  for  the  recovery  of 

(stating  concisely  the  cause  of  action),  and  that  the  cause  of  action 
arose  within  the  jurisdiction  of  this  honourable  court,"  or  "  is  in  re- 
spect of  a  breach  of  contract  made  within  the  jurisdiction  of  this 
Honourable  Court" 

3.  That  [&c.  The  plaintiff,  or  t?ie  person  who  had  the  serving  of  the 
writ,  or  some  other  person,  should  swear  to  the  place  of  residence  of 
the  defendant  abroad,  and  to  the  distance  of  it  from  England,  see 
ante,  62,  to  facts  showing  that  the  defendant  either  wilfully  neglects  to 
appear  to  it,  or  that  he  is  living  out  of  the  jurisdiction  of  the  court, 
in  order  to  defeat  and  delay  his  creditors.  The  facts  must  be  so  stated 
as  to  satLfy  the  judge  that  such  is  the  case.  After  stating  tlie  fa^ts, 
the  affidavit  may  coTwlude  thus :] 

4.  That  for  the  reasons  aforesaid  I  verily  believe  that  the  defendant 
wilfully  neglects  to  appear  to  the  said  writ  [or  "  that  the  defendant  is 


(a)  This  affidavit  is  required  by  the  18th  sect  of  the  C.  L.  P.  Act,  1852. 
There  would  be  no  occasion  for  separate  affidavits  of  the  service,  &c.  if  one 
person  can  depose  to  all  that  is  requisite. 
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living  out  of  the  jurisdiction  of  her  majesty's  superior  courts  of  com- 
mon law  at  Westminster  in  order  to  defeat  and  delay  his  creditors."] 

Sworn  [&c.  see  post,  "  Affidavit."'\ 

( There  should  be  an  affidavit  stating  that  there  has  been  a  search  in 
the  proper  office  for  the  defendant' s  appearance,  and  that  there  is  none, 
ante,  57,  par.  9.  AU  might  be  put  into  one,  but  in  most  cases  there 
would  be  a  difficulty  in  so  doing.) 

5.  T7ie  like,  for  the  like  Purpose,  where  the  Defendant  is  not  a 
British  Subject. 

Proceed  as  directed  in  the  preceding  form,  but  instead  of  stating 
that  the  defendant  is  a  British  subject,  say  "That  the  above-named 
defendant  is  not  a  British  subject,  as  I  am  informed  and  verily  be- 
lieve." 


6.  Affidavit  of  no  Appearance  having  been  entered. 
See  the  form,  ante,  58. 


7.  Judge's  Order  for  Liberty  to  proceed  on  Non-appearance,  where 
Defendant  is  out  of  the  Jurisdiction  (a). 

B.  "1     Upon  reading  the  affidavits  of  C.  C,  D.  D.,  and  E.  F.,  I  do 

V.  >  order  that  the  plaintiff  be  at  liberty  to  proceed  in  this  action  by 
D.  ^  filing  a  declaration  against  the  defendant,  with  a  notice  requiring 

the  defendant  to  plead  thereto  in days  [with  a  particulars  of  the 

plaintiff's  demand],  and  by  sticking  up  a  notice  of  such  declaration  in 
the  master's  office  ;   and  that  in  default  of  the  defendant  pleading 

within  the  said  days,  it  be  referred  to  one  of  the  Masters  to 

examine  into  and  see  that  the  plaintiff's  claim  is  proved  by  affidavit  or 
otherwise,  as  the  Master  shall  think  fit,  and  that  the  plaintiff  sign  final 
judgment  for  the  amount  found  by  the  Master,  together  with  costs  of 
suit.  {The  judge  may  impose  su£h  conditions  to  the  plaintiff's  pro- 
ceeding as  he  may  think  fit.) 

Dated day  of ,  18—. 

{Judge's  or  baron's  signature.) 


8.  Proof  of  Debt  before  the  Master, 
See  form,  post,  "  Beference  to  Master." 


(a)  This  order  is  granted  under  the  18th  or  19th  sect  of  the  C.  L.  P.  Act, 
1852.  A  nearly  similar  form  was  made  by  Erie,  J.,  in  Firmin  v.  Perry,  27 
L.  T.,  B.  C,  60.  It  is  obtainable  ex  parte,  on  an  affidavit  or  affidavits 
showing: — 1st.  That  there  is  a  cause  of  action  against  the  defendant,  which 
arose  within  the  jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made 
within  the  jurisdiction ;  2nd.  That  the  writ,  or  notice  (in  case  of  the  defendant 
not  being  a  British  subject)  was  personally  served  upon  him,  or  that  rea- 
sonable efforts  were  made  to  effect  personal  service  thereof  upon  him,  and 
that  it  came  to  his  knowledge  j  3rd.  That  the  defendant  either  wilfully 
neglects  to  appear  to  the  writ,  or  that  he  is  living  out  of  the  jurisdiction  of 
the  courts  in  order  to  defeat  and  delay  his  creditors ;  4th.  That  the  defendant 
is  or  is  not  a  British  subject  (as  the  case  may  be) ;  5th.  That  of  no  appear- 
ance having  been  entered ;  and.  Lastly,  of  the  official  character  and  signature 
of  the  consul-general,  or  other  officer,  where  any  affidavit  used  before  the 
judge  has  been  sworn  before  such  officer. 
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9.  Judgment  on  Default  of  Appearance,  and  Want  of  Plea,  where 
Writ  served  abroad  on  a  British  Subject,  and  Amount  of  Claim 
found  by  the  Master. 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d. . 

(Day  of  signing  judgment.) 

England,  )      A.  B.,  by  P.  A.  his  attorney,  on  the day  of , 

to  wit.    S  A.D. ,  sued  out  a  writ  of  summons  against  C.  D.,  being 

a  British  subject,  then  residing  out  of  the  jurisdiction  of  the  superior 
courts  of  law  at  Westminster,  elsewhere  than  in  Scotland  or  Ireland, 
in  the  form  contained  in  the  Schedule  to  the  Common  Law  Procedure 
Act,  1852,  in  that  behalf,  and  bearing  the  indorsement  purporting  that 
such  writ  was  for  service  out  of  the  jurisdiction  of  the  said  superior 
courts,  and  the  said  C  D.  not  having  appeared  to  the  said  writ,  it  was 
afterwards,  on  the day  of ,  a.d. ,  ordered  by  the  Ho- 
nourable Mr.  Justice  [or  "  Baron"]  ,  on  reading  the  affidavit  of 

,  that  [&c.  here  recite  in  past  tense  the  judge's  order  giving  the 

plaintiff  liberty  to  proceed^  ;  and  thereupon  the  plaintiff,  pursuant  to 
the  said  order,  afterwards,  on ,  filed  a  declaration  against  the  de- 
fendant in  the  following  form,  viz.,  "  In  the  [&c.  here  copy  the  decla- 
ration^ ;  and  the  plaintiff  filed  the  said  declaration,  with  a  notice  re- 
quiring the  defendant  to  plead  thereto  in days  [with  a  particulars 

of  the  plaintiff's  demand],  and  stuck  up  a  notice  of  the  said  declara- 
tion in  the  Master's  office,  and  the  defendant  made  default  in  pleading 
to  the  said  declaration,  and  afterwards  the  plaintiff  proved  his  claim 

before  esquire,  one  of  the  Masters  of  the  court,  and  the  said 

Master  found  on  such  proof  that  the  plaintiff's  claim  amounted  to 

£ :  Therefore  it  is  considered  that  the  plaintiff  recover  against  the 

defendant  the  said  £ ,  too^ether  with  £ ,  for  costs  of  suit. 


CHAP.  IV.]  (      67     ) 


CHAPTER  IV. 

PROCEEDINGS  TO  ASCERTAIN  WHETHER  THE  WRIT  WAS 
ISSUED  WITH  ATTORNEY'S  AUTHORITY,  AND  THE 
ABODE  AND  OCCUPATION  OF  THE  PLAINTIFF. 


1.  Demand  on  an  Attorney,  for  him  to  state  whether  the  Writ  was 
issued  by  him,  or  with  his  Authority  {a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiiF  against  C  D.  defendant. 
Sir, 

A  Yrr'it  of  summons,  dated  the day  of last,  [or  "in- 
stant"], has  been  issued  against  the  above-mentioned  defendant,  in 


(a)  By  the  C.  L.  P.  Act,  1852,  sect  7,  "  Every  attorney  whose  name 
shall  be  indorsed  on  any  writ  issued  by  authority  of  this  Act  shall,  on  de- 
mand in  writing,  made  by  or  on  behalf  of  any  defendant,  declare  forthwith 
whether  such  writ  has  been  issued  by  him  or  with  his  authority  or  privity ; 
and  if  he  shall  answer  in  the  affirmative,  then  he  shall  also,  in  case  the  covirt 
or  a  judge  shall  so  order  and  direct,  declare  in  writing,  within  a  time  to  be 
allowed  by  such  court  or  judge,  the  profession,  occupation  or  quality,  and 
place  of  abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a  contempt  of  the 
court  from  which  such  writ  shall  be  issued :  and  if  such  attorney  shall  declare 
that  the  writ  was  not  issued  by  him,  or  with  his  authority  or  privity,  all  pro- 
ceedings upon  the  same  shall  be  stayed,  and  no  further  proceedings  shall  be 
taken  thereupon  without  leave  of  the  court  or  a  judge." 

This  is  a  re-enactment  of  the  2  WilL  4,  c.  39,  s.  17,  and  embodies  in  it 
the  repealed  rule  of  M.  T.,  3  Will.  4,  r.  14,  with  an  addition  as  to  the  further 
proceedings  not  being  allowed  to  be  taken  without  leave  of  the  court  or  a 
judge,  instead  as  provided  by  that  rule  of  their  being  stayed  only  "  until 
further  notice." 

It  seems  that  the  proceedings  under  this  enactment  should  be  taken  in 
an  early  stage  of  the  cause,  or  in  a  reasonable  time  after  the  circumstances 
(which  rendered  them  desirable)  have  come  to  the  defendant's  knowledge. 
(Lush,  Pr.  329.)  The  court  refused  to  make  an  order  where  the  defendant 
knew  who  the  plaintiff  was,  and  had  avowed  that  he  sought  the  information 
with  a  view  to  effect  his  arrest  on  a  criminal  charge.  {Harris  v.  Holler, 
19  L.  J.,  Q.  B.,  62,  per  Patteson,  J.)  The  sufficiency  of  the  information, 
given  by  the  attorney  in  pursuance  of  the  judge's  order  for  it,  must  depend 
on  each  particular  case.  The  place  where  the  plaintiff  actually  resides 
should  be  stated.  Where  the  attorney  gave  "  Peel's  Coffee  House,  Fleet 
Street,"  as  the  plaintiff's  residence,  it  was  held  not  sufficient.  {Hodson  v. 
Gamble,  3  Dowl.  174;  and  see  Gilson  v.  Carr,  4  id.  618.)  If  the  defendant 
be  not  satisfied  with  the  information  given,  he  should,  in  a  reasonable  time 
afterwards,  apply  for  an  order  for  more  ample  information.  It  would  be  too 
late  to  apply  to  stay  or  set  aside  the  proceedings  after  verdict,  unless,  per- 
haps, it  could  be  satisfactorily  shown  that  the  defendant  had  been  really 
prejudiced  by  the  information  given  in  his  defence  to  the  action :  (see  Smith 
V.  Bond,  11  M.  &  W.  326;  12  L.  J.,  Exch.,  343;  1  D.  &  L.  287.)     If  the 
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this  action,  and  on  which  writ  is  indorsed  a  statement,  that  the  same 
was  issued  by  you,  as  the  above-named  plaintiff's  attorney  :  On  behalf 
of  the  defendant  I  demand  of  you  to  declare  to  me  forthwith,  whether 
such  writ  has  been  issued  by  you,  or  with  your  authority  or  privity. 

Dated . 

Yours,  &c. 
To  Mr.  P.  A.  D.  A.  defendant's  attorney  [or  "  agent"]. 


2.  Declaration  by  Attorney  that  the  Writ  was  not  issued  by  him, 
Sfc.{a). 

In  the  Q.  B.  for  «  C.  P."  or  "  Exch.  of  Pleas."] 

B.  V.  D. 
Sir, 

The  writ  of  summons  herein  was  not  issued  by  me,  or  with  my 

authority  or  privity.     Dated . 

To  Mr.  P.  A.  Yours,  &c.  A.  A. 


3.  Statement  that  it  was  so  issued  by  Mm  (a). 

In  the  Q.  B.  [or  "C.  P."  or  "  Exch.  of  Pleas."] 

B.  V.  B. 
Sir, 

The  writ  of  summons  in  this  action  was  issued  by  me  [or  "  with 

my  authority"  or  "  privity,"  a«  the  case  may  be].     Dated . 

To  Mr.  D.  A.  Yours,  &c.  P.  A. 

attorney  persists  in  giving  improper  information  under  the  order,  or  wilfully 
give  false  or  give  fraudulent  information,  he  would  be  guilty  of  a  contempt 
of  court,  and  might  be  punished  accordingly  for  it  by  attachment.  And  an 
attachment  might,  it  seems,  be  had  against  him,  if  he  wilfully  gives  a  false 
residence  of  his  client,  without  having  used  proper  means  to  ascertain 
whether  the  address  so  given  is  correct  or  not.  {Neal  v.  Holden,  3  Dowl. 
493.)  It  seems  that  a  plaintiff  who  wilfully  causes  his  attorney  to  deliver 
a  false  address,  the  attorney  having  been  required  by  a  judge's  order  to  de- 
clare the  place  of  the  plaintiff's  abode,  is  guilty  of  a  contempt  of  court,  and 
liable  to  be  punished  by  attachment  {Smith  v.  Bond,  13  M.  &  W.  oO*; 
2D.  &L.  461.) 

Independently  of  the  above  enactment,  an  attorney  may,  in  general,  be 
compelled  to  disclose  the  place  of  his  client's  residence,  if  the  application 
be  made  in  an  early  stage  of  the  cause.  (Johnson  v.  Birley,  5  B.  &  Aid.  540; 
1  D.  &  R.  174.)  And  where  an  attorney  refused  to  comply  with  a  judge's 
order  upon  the  subject,  the  court  allowed  the  defendant  to  non  pros,  the 
action,  ordering  the  attorney  to  pay  the  costs.  {Gomm  v.Kirby,  1  Str.  402.) 
So,  in  a  case  before  the  3  &  4  Will.  4,  c.  42,  s.  8,  where  a  defendant  pleaded 
a  non-joinder  of  defendants  in  abatement,  the  court  ordered  the  defendant's 
attorney  to  furnish  the  plaintiff  with  the  places  of  abode  and  additions  of 
the  parties  not  joined,  or  that  in  default  thereof  the  plea  should  be  set 
aside.  (Taylor  v.  Harris,  4  B.  &  Aid.  93.)  An  attorney  could  not,  how- 
ever, be  compelled  to  disclose  the  place  of  his  client's  residence  after  verdict. 
(Hooper  v.  Uarcourt,  1  H.  Bl.  334;  Braceby  v.  Dalton,  2  Stra.  705;  Shindler 
V.  Roberts,  Barnes,  126.)  It  may  be  added,  that  previous  to  the  Statute  of 
Westminster  the  plaintiff  appeared  in  person,  unless  he  had  a  special  writ 
of  authority  authorizing  him  to  appear  by  attorney.  Then  the  pleadings 
were  ore  tenus,  and  the  defendant  had  the  privilege  of  seeing  and  knowing 
who  the  plaintiff  was. 

(a)  The  statute  does  not  require  this  to  be  in  writing;  but  it  is  usual  to 
make  it  so. 
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4.  Order  thereon  on  Attorney  to  declare  the  Occupation  and  Abode, 
6fc.  of  Plaintiff  {a). 

B.^     Upon  hearing  the  attornies  or  agents  on  hoth  sides,  I  order 
V.  >and  direct  that  Mr.  A.  do  declare  in  writing  to  the  defendant's 

J5.  J  attorney  herein  [or  "  to  the  defendant"],  within  days,  the 

profession,  occupation  or  quality,  and  place  of  abode  of  the  plaintiff. 

Dated . 

{Judge's  or  Baron's  signature.) 


6.  Declaration  by  Attorney  of  the  Occupation,  Sfc,  and  Abode  of 
Plaintiff. 

B.  V.  D. 
Sir, 

The  plaintiff  herein  is  a ,  and  his  place  of  abode  is 

street,  in  the  parish  of ,  in  the  county  of •     Dated . 

To  Mr.  P.  A.  Yours,  &c.  D.  A. 


(a)  This  order  is  obtained  on  a  summons  to  show  cause,  and  the  applica- 
tion should  be  supported  by  a  short  affidavit  of  the  facts. 
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Sect.  I. — Commencements  and  Conclusions  of. 
1.  General  Form  of  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"  (J).] 

The day  of ,  a.d. (b). 

(Venue  (c)  )  to  wit.     A.  B.  (d)  by  E.  F.,  his  attorney  [or  "  in  per- 


(a)  The  C.  L.  P.  Act,  1852,  s.  59,  prescribes  this  form,  and  the  form,  or 
one  to  the  like  effect,  must  be  followed,  or  the  declaration  might,  it  is  appre- 
hended, be  set  aside :  (see  Marshall  v.  White,  3  C.  B.  658 ;  4  D.  &  L.  454.) 
Generally,  however,  a  mistake  in  it  would  be  allowed  to  be  amended  under 
sect.  222  of  the  Act,  on  payment  of  costs,  or  without  costs,  as  the  court  or 
judge  might  think  fit  The  form  is  given  as  an  example  only,  and  should 
be  altered  when  necessary  to  meet  the  circumstances  of  the  case. 

(6)  By  the  C.  L.  P.  Act,  1852,  sect  54,  "Every  declaration  and  other 
pleading  shall  be  entitled  of  the  proper  court,  and  of  the  day  of  the  month 
and  the  year  when  the  same  was  pleaded,  and  shall  bear  no  other  time  or 
date."  It  must  be  so  entitled  on  the  face  of  it,  and  so  entitling  it  on  the 
back  only  would  make  it  irregular.  (Ripling  v.  IVatts,  4  Dowl.  290.)  If  it 
is  not  entitled  of  any  day  or  year  (see  Holland  v.  Tealdi,  8  Dowl.  320),  or  is 
entitled  of  a  day  different  from  that  on  which  it  was  actually  filed  or  deli- 
vered, it  would  be  deemed  irregular  {Hodson  v.  Pennell,  4  M.  &  W.  373), 
and  the  defendant  might  either,  by  a  judge's  order,  compel  the  plaintiff  to 
put  it  right  {sembU,  IVilkes  v.  Earl  of  Halifax,  2  Wils.  256 ;  Thompson  v. 
Manhall,  1  Wils.  304),  or  else  get  it  set  aside  (Hodson  v.  Pennell,  supra ; 
Topping  V.  Fuge,  1  Marsh.  341 ;  5  Taunt.  330 ;  Rowles  v.  Lawrence,  1 1  Moore, 
338),  on  an  application  made  for  that  purpose  within  the  time  allowed  for 
pleading.  {Newnham  v.  Hanny,  5  Dowl.  259 ;  Hough  v.  Bond,  1  M.  &  W. 
314.)  A  mistake  in  the  date,  or  there  being  no  date  at  all,  would  not  entitle 
the  defendant  to  treat  the  declaration  as  a  nullity.  {Hodson  v.  Pennell, 
supra.)  In  general,  an  amendment  would  be  allowed  as  of  course,  on  pay- 
ment of  6«.  8<^.  or  other  trifling  amount  of  costs. 

(c)  By  R.  T.  1853,  sect.  4,  "The  name  of  a  county  shall  in  all  cases  be 
stated  in  the  margin  of  a  declaration,  and  shall  be  taken  to  be  the  venue 
intended  by  the  plaintiff,  and  no  venue  shall  be  stated  in  the  body  of  the 
declaration,  or  in  any  subsequent  pleading ;  provided  that,  in  cases  where 
local  descnption  is  now  required,  such  local  description  shall  be  given." 
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son,"  as  the  case  may  be  (e)]  sues  C.  D.  {f)  for .    {Here  state 

Though  the  venue  be  stated  in  opposition  to  this  rule,  the  opposite  party 
could  not,  even  before  the  C.  L.  P.  Act,  1852,  abolishing  special  demurrers, 
demur;  the  only  course  was,  as  it  still  may  be,  to  apply  to  a  judge  to  strike 
it  out  as  surplusage :  (see  the  49th  sect,  of  the  Act ;  Farmer  v.  Champneys, 

1  C.  M.  &  R.  3(59  ;  4  Tyr.  859 ;  2  Dowl.  680  ;  Fisher  v.  Snow,  2  Dowl.  27  ; 
Townsend  v.  Gurney,  id.  168  ;  1  C.  M.  &  R.  590 ;  5  Tyr.  214.)  Where  no 
venue  was  stated,  the  proper  course  before  that  Act  was,  it  seems,  to  demur : 
(see  Remington  v.  Taylor,  1  Lutw.  235.)  In  local  actions,  laying  the  venue 
in  a  wrong  county  was  a  ground  of  nonsuit  on  a  plea  properly  firamed  to 
meet  the  objection,  or,  if  the  error  appeared  on  the  face  of  the  record,  it  was 
aground  of  demurrer;  but,  after  verdict  or  judgment  by  default,  the  error 
was  cured  by  the  Statute  of  Jeofails.  (1  Saund.  241,  n. ;  and  see  Tremeere 
v.  Morrison,  1  Bing.,  N.  S.,  97  ;  4  M.  &  Sc.  609  ;  Richards  v.  Easio,  15  M. 
&  W.  244;  3  D.  &  L.  516;  Simmons  v.  Lillystone,  22  L.  J.,  Exch.,  217; 
Boys  V.  Hewetson,  2  Bing.,  N.  S.,  575  ;  7  C.  &  P.  127.)  Since  the  C.  L.  P. 
Act,  1852,  it  would  seem  that  the  mode  of  taking  advantage  of  the  objection 
as  to  the  venue  in  a  local  action  being  laid  in  a  wrong  county  is  to  plead 
that  the  land,  &c.  is  situate,  or  that  the  causes  of  action  accrued  in  another 
county  than  that  in  which  the  venue  is  laid,  and  not  elsewhere,  or  instead 
of  pleading  perhaps  the  court  or  a  judge  might  set  aside  the  declaration,  or 
compel  the  plaintiff  to  amend  it  If  there  be  two  local  causes  of  action 
joined  in  the  same  declaration,  the  venue  may  be  laid  in  either  county  (C.  L. 
P.  Act,  1852,  s.  41),  and  in  ejectment  the  court  or  a  judge  may  order  the 
trial  to  take  place  in  any  county.  (C.  L.  P.  Act,  1852,  s.  182.)  It  may  be 
added,  that  if  the  venue  be  in  the  southern  division  of  Lancashire,  it  should 
be  stated  thus :  "  Lancashire,  Southern  Division:"  (see  Atkinson  v.  Hornby, 

2  C.  &  K.  335;  Thomson  v.  Hornby,  9  Q.  B.  978;  16  L.  J.,  Q.  B.,  152.) 
Each  division  of  that  county  is  for  the  purpose  of  venues  considered  as  a 
separate  county.  (Id.)  The  5  &  6  Vict.  c.  110,  divided  Warwickshire  into 
the  "Warwick  Division"  and  the  "  Coventry  Division,"  but  this  is  otherwise 
since  the  17  &  18  Vict.  c.  35,  and  the  venue  in  that  county  is  now  laid  as  it 
formerly  used  to  be,  viz.,  "Warwickshire  to  wit."  As  to  changing  the 
venue,  see  post,  "  Changing  Venue." 

(d)  The  declaration  should  in  general  correspond  with  the  writ  in  the 
names  of  the  parties,  in  the  number  of  them,  and  in  the  character  in  which 
they  sue  or  are  sued. 

As  regards  the  names  of  the  parties,  if  the  plaintiflF  has  been  wrongly 
named  in  the  writ,  he  should  be  correctly  described  in  the  declaration, 
stating  therein  that  he  sued  by  the  wrong  name.  If  the  defendant  has 
been  sued  by  a  wrong  name,  and  appear  by  such  name,  the  plaintiff  may 
declare  against  him  by  that  name ;  but  if  he  appear  by  his  right  name,  the 
plaintiff  may  declare  against  him  thereby,  stating  in  his  declaration  that  he 
was  sued  by  the  wrong  name:  (see  Doe  v.  Butcher,  3  T.  R.  611  ;  Hole  v. 
Finch,  2  Wils.  393 ;  R.  v.  Roper,  6  M.  &  Sel.  327,  339.)  If  the  defendant 
do  not  appear,  the  plaintiff  may,  it  seems,  since  the  3  &  4  Will.  4,  c.  42, 
declare  against  him  in  his  right  name,  stating  that  he  was  sued  by  the  wrong 
name.  {Hobson  v.  Wadsworth,  8  Dowl.  601 ;  see  Doe  v.  Butcher,  3  T.  R.  611 ; 
Greenslade  v.  Rotheroe,  2  N.  R.  132;  Dring  v.  Dickenson,  11  East,  225;  Oak- 
ley V.  Giles,  3  East,  67  ;  Delanoy  v.  Cannon,  10  East,  328;  Mestaer  v.  Hertz, 

3  M.  &  Sel.  45.)  Or  if  the  plaintiff  does  not  know  the  defendant's  right 
name,  he  should  declare  against  him  in  the  name  by  which  he  is  described 
in  the  writ,  which  will  only  subject  the  plaintiff  to  being  compelled  by  a 
judge's  order  to  amend  the  declaration  by  inserting  the  defendant's  right 
name  at  the  plaintiff's  costs:  (see  Smith  v.  Pattea,  6  Taunt  115  ;  1  Marsh. 
474;  Reeves  v.  Slater,  7  B.  &  C.  486  ;  1  M.  &  R.  265;  Oakley  v.  Giles,  3 
East  167 ;  Coles  v.  Hindson,  6  T.  R.  234,  236.)  And,  in  general,  since  the 
3  &  4  Will.  4,  c.  42,  s.  11,  if  the  parties  be  incorrectly  named  in  the  writ, 
and  the  mistake  be  carried  into  the  declaration,  no  material  advantage  can 
be  taken  of  it ;  for,  although  before  that  statute,  in  such  a  case  the  defend- 
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the  cause  of  action.)    (The  conclusion  must  be  as  follows,  or  to  the 

ant  might  have  pleaded  the  misnomer  in  abatement  (Morley  v.  Law,  2  B.  & 
B.  34 ;  4  Moore,  369 ;  Clerk  of  Taunton  Market  v.  Kimberley,  2  Bl.  Rep. 
1120;  and  see  Gardner  v.  Walker,  3  Anst.  935;  Jowett  v.  Charnock,  6  M.  & 
SeL  45),  by  that  statute,  "  No  plea  in  abatement  for  a  misnomer  shall  be 
allowed  in  any  personal  action,  but  that,  in  all  cases  in  which  a  misnomer 
would,  but  for  this  act,  have  been  by  law  pleadable  in  abatement  in  such 
actions,  the  defendant  shall  be  at  liberty  to  cause  the  declaration  to  be 
amended  at  the  costs  of  the  plaintiff,  by  inserting  the  right  name,  upon  a 
judge's  summons,  founded  on  an  affidavit  of  the  right  name ;  and  in  case 
such  summons  shall  be  discharged,  the  costs  of  such  application  shall  be 
paid  by  the  party  applying,  if  the  judge  shall  think  fit"  {Henneky  v.  Earl 
Strathmore,  13  Le^.  Obs.  45.)  The  enactment,  it  seems,  applies  to  a  mis- 
nomer of  the  plaintiff:  (see  Kitchen  v.  Brooks,  infra;  Lindsay  v.  Wells,  3 
Bing.  N.  C.  777.)  It  was  decided  before  the  act,  that,  though  the  plaintiff 
declare  by  a  wrong  christian  name,  it  was  no  ground  of  nonsuit  at  the  trial, 
if  it  was  shown  that  the  defendant  knew  that  the  action  was  brought  by  the 
person  who  actually  sued.  {Botighton  v.  Frere,  3  Camp.  29.)  Where,  in  an 
action  not  on  a  written  instrument,  the  defendant  is  described  in  the  writ 
and  declaration  by  his  initials,  the  only  remedy  is  by  summons  to  compel 
plaintiff  to  amend :  the  proceedings  will  not  be  set  aside  for  irregularity. 
{Rust  v.  Kennedy,  4  M.  &  W.  568 ;  7  Dowl.  199.)  The  application  to  conipel 
the  amendment  should,  it  seems,  be  made  within  the  time  allowed  for  plead- 
ing in  abatement  {Hinton  v.  Stevens,  1  H.  &  W.  521,  sed  query),  and  at  all 
events  before  the  time  for  pleading  has  expired.  {Kitchen  v.  Brooks,  5  M. 
&  W.  522 ;  8  Dowl.  232,  nom.  Kitchen  v.  Roots.) 

The  declaration  must  correspond  with  the  writ  in  the  number  of  the 
plaintiffs.  If  the  writ  be  at  the  suit  of  two,  and  the  declaration  at  the  suit 
of  one,  it  will  be  irregular  {Rogers  v.  Jenkins,  1  B.  &  P.  383) ;  imless  one 
dies  before  the  declaration,  and  then  his  death  must  be  suggested.  But,  as 
regards  defendants,  the  plaintiff  may  declare  against  one  or  more  of  the 
defendants  only,  although  several  be  joined  in  the  writ,  provided  he  drop 
all  proceedings  in  the  action  against  the  others  ( Coldwell  v.  Blake,  3  Dowl, 
656 ;  2  C.  M.  &  R  249 ;  5  Tyr.  618 ;  Evans  v.  Whitehead,  2  M.  &  R.  367  ; 
Bowles  V.  Billon,  2  C.  &  J.  474 ;  Holland  v.  Johnson,  4  T.  R.  605  ;  Spencer 
V.  Scott,  1  B.  &  P.  49 ;  Knowles  v.  Johnson,  2  Dowl.  653.  See  per  Parke,  B., 
in  Davies  v.  Thompson,  14  M.  &  W.  165  ;  Hamlet  v.  Bingham,  5  Scott,  N.  R. 
889),  and  will  take  the  chance  of  the  defendants  pleading  the  non-joinder  of 
the  other  defendants,  where  such  a  plea  is  available.  No  person  not  named 
in  the  writ  as  a  defendant  can  be  declared  against ;  therefore,  upon  a  writ 
against  A.  and  another  against  B.,  the  plaintiff  cannot  declare  in  a  joint 
declaration  against  both  :  (see  Haigh  v.  Conway,  15  East,  1.) 

The  declaration  must  correspond  with  the  writ  in  the  character  in  which 
the  parties  sue  and  are  sued:— There  seems  to  be  a  distinction,  on  this 
point,  between  general  process  and  process  sued  out  en  autre  droit  or  qui 
tam.  On  a  writ  sued  out  generally  in  the  plaintiff's  name,  he  may  declare 
for  a  cause  of  action  en  autre  droit,  as  executor,  &c.,  or  qui  tam.  (  Watson 
V.  Pilling,  6  Moore,  66;  Lloyd  v.  Williams,  2  Bl.  722;  1  B.  &  P.  333,  n.  (6) ; 
Anon.,  1  Dowl.  97;  Knowles  v.  Johnson,  2  Dowl.  653 ;  Ashworth  v.  Ryal,  1  B. 
&  Ad.  19.)  But  if  he  be  described  in  the  writ  as  suing  "  as"  executor,  or 
"  as"  assignee,  &c.,  or  qui  tam,  he  cannot  declare  for  a  cause  of  action  in  his 
own  right  (see  Douglas  v.  Irlam,  8  T.  R.  416  ;  Anon  ,  1  Dowl.  97  ;  Ashworth 
V.  Ryal,  1  B.  &  Ad.  19 ;  Delves  v.  Strange,  6  T.  R.  158) ;  but  he  might  do  so 
if  the  writ  merely  described  the  plaintiff  *'  executor,"  &c.,  not  stating  that 
he  sued  •'  <m  executor."     {Free  v.  White,  1  Dowl.,  N.  S.,  586.) 

(e)  It  would  be  irregular  to  omit  to  state  whether  the  plaintiff  declares 
by  attorney  or  in  person.  ( White  v.  Feltham,  4  D.  &  L.  454 ;  3  Com.  B. 
658.) 

(/)  As  to  the  statement  of  the  defendant's  name,  and  the  character,  if 
any,  in  which  he  is  sued,  see  supra,  n.  {d). 
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like  effect  (a)  ;)  And  the  plaintiff  claims  £ (b)  [or,  if  the  action  is 

brought  to  recover  specific  goods,  say,  "  And  the  plaintiff  claims  a 
return  of  the  said  goods  or  their  value,  and  £ for  their  detention." 


(a)  Questions  of  some  importance  may  at  some  time  arise  as  to  the  form 
of  the  claim  at  the  end  of  the  declaration,  the  form  of  entering  judgment  by 
default,  and  those  of  the  postea  and  final  judgment,  in  cases  where  the  cause 
of  action  is  one  in  respect  of  which  an  action  of  debt  would  have  Iain  before 
the  statute. 

In  considering  these  questions,  it  must  be  kept  steadily  in  mind  that  the 
statute  deals  with  the  form  of  the  proceedings,  but  does  not  affect  the  sub- 
stantial rights  of  litigants ;  that  it  does  away  with  the  rules  as  to  forms  of 
action,  in  so  far  as  any  technical  objection  could  be  made  for  not  compljring 
with  them,  but  that  it  does  not  abolish  any  form  of  action  so  as  to  take  away 
a  right  which  could  previously  have  been  asserted  in  that  particular  form ; 
and  that  consequently,  as  the  action  of  debt  with  its  incidents  is  not  specifi- 
cally abolished,  a  plaintiff  is  still  entitled  to  put  upon  the  record  any  claim 
in  respect  of  which  an  action  of  debt  was  maintainable,  so  as  to  obtain  the 
same  judgment  as  before  the  Act  in  respect  of  such  claim. 

The  first  question  which  presents  itself  is,  whether,  in  case  the  plaintiff 
intends  to  claim  as  for  a  debt,  and  to  obtain  a  verdict  or  judgment  with  the 
incidents  belonging  to  an  action  of  debt,  there  ought  not  to  be  a  statement 
in  the  count  to  that  effect,  more  especially  where  the  cause  of  action  is  one 
in  respect  of  which  either  an  action  of  debt  or  an  action  of  covenant  or  pro- 
mises might  be  maintained  ?  It  should  seem  that  this  is  necessary,  at  least 
in  the  latter  class  of  cases,  because  inasmuch  as  the  formal  parts  of  the 
count,  which  formerly  marked  the  distinction  between  an  action  of  debt  and 
an  action  of  covenant  or  on  promises,  will  now  be  admitted,  it  follows,  that 
if  the  claim  at  the  end  of  the  declaration  were  general,  as  in  the  example 
given  by  the  statute,  there  would  be  nothing  to  show  whether  the  action 
was  of  debt,  or  of  covenant,  or  on  promises ;  and  such  general  claim  must, 
it  should  seem,  be  treated  as  one  for  damages  simply,  and  the  action  as  one 
of  covenant  or  on  promises,  as  the  case  might  be,  always  supposing  either 
of  the  latter  forms  of  action  to  be  in  the  particular  case  equally  maintain- 
able with  an  action  of  debt  If  this  be  the  correct  view,  the  claim  ought, 
in  cases  where  the  plaintiff  wishes  the  action  to  have  the  incidents  of  an 

action  of  debt,  to  be  of  "  £, for  debt  and  £ for  its  detention,"  as 

in  the  form  given  by  the  statute  for  an  action  of  detinue  (see  Lowe  v.  Steele, 
15  M.  &  W.  380 ;  3  D.  &  L.  662),  or  the  count  ought  by  other  apt  words 
to  show  that  the  action  is  of  debt.  If  the  cause  of  action  be  one  in  respect 
of  which  an  action  of  debt  only  is  maintainable,  and  the  amount  be  stated 
in  the  count,  then  possibly  this  course  may  not  be  necessary,  as  the  count 
itself  will  show  the  nature  and  amount  of  the  demand,  and  the  claim  will 
then  be  a  claim  for  debt  and  damages ;  but  the  safer  course  is  in  all  such 
cases  to  indicate  the  intention  of  the  plaintiff  to  claim  the  rights  incident  to 

an  action  of  debt  by  distinctly  stating  that  he  "  claims  £ for  debt  and 

£ for  its  detention,"  that  is  to  say,  damages  for  its  detention.     Where 

there  are  several  counts,  some  for  damages  and  some  for  detinue,  it  seems 
obvious  that  the  claim  must  be  adapted  to  meet  each  of  the  causes  of  action, 
so  that  the  form  in  the  statute  is  in  this  respect  not  inflexible. 

The  question,  whether  the  jury  are  to  assess  damages  in  respect  of  the 
whole  cause  of  action,  or  whether  they  are  to  assess  damages  in  respect  only 
of  the  detention  of  a  sum  of  money  claimed,  considered  as  a  debt,  will  in 
like  manner  turn  upon  the  form  in  which  the  claim  is  made  in  the  declara- 
tion. It  should  seem  that  this  will  not  be  affected  by  the  form  of  the  plea 
of  "never  indebted"  given  in  the  schedule,  because  that  was  always  a  good 
plea  in  substance  to  the  common  indebitatus  counts  on  promises,  being  in 
effect  a  denial  of  the  consideration  for  the  promise. 

The  next  question  arises  upon  the  construction  of  the  93rd  section,  which 

E 
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And  if  the  action  be  partly  of  debt  and  partly  of  some  other  form,  it 
should  be  framed  accordingly. '\ 


makes  judgment  by  default  final  in  cases  where  the  plaintiff  seeks  to  recover 
"a  debt  or  liquidated  demand  in  money;"  and  that  question  is,  whether 
this  section  is  to  be  confined  to  cases  where  the  action  is  in  form  one  of 
debt,  or  whether  it  is  to  be  applied  according  to  the  substance  of  the  action 
without  regard  to  the  form  in  which  the  claim  is  made  ?  llie  clue  to  this 
is  to  be  found  in  the  25th  section,  which  describes  the  phrase  "debt  or 
liquidated  demand  in  money"  in  terms  such  as  to  exclude  the  notion  that 
it  applies  only  in  cases  where  an  action  of  debt  is  now  maintainable,  be- 
cause some  of  the  causes  of  action  therein  described  are  such  as  could  not 
be  asserted  in  an  action  of  debL  The  true  construction  of  sect.  03,  diere- 
fore,  seems  to  be,  that  wherever  the  action  is  brought  in  respect  of  a  claim 
for  which  an  action  of  debt  is  maintainable,  or  for  a  liquidated  demand 
falling  within  sect.  25,  whatever  be  the  form  of  action,  the  judgment  in  case 
of  default  of -the  defendant,  or  all  the  defendants,  if  more  than  one,  should 
be  final. 

Then  comes  the  question,  for  what  amount  the  judgment  should  be 
signed  ?  It  should  seem  that  the  plaintiff  will  be  at  liberty  to  sign  judg- 
ment for  the  amoiuit  of  the  claim,  that  being  the  only  sum  which  the  court 
can  see  upon  the  record  to  give  judgment  for;  and  if  the  action  be  framed 
in  debt  as  above  suggested,  claiming  "  £ for  debt  and  £, for  its  de- 
tention," the  judgment  would  be  as  formerly  for  the  amount  claimed  as 
debt  and  damages  for  its  detention  (whether  for  nominal  damages  or  not 
depending  upon  whether  die  plaintiff  is  satisfied  with  the  usual  nominal 
damages  of  \s.,  or  chooses  to  proceed  under  the  Qith  section  for  substantial 
damages  beyond  the  debt); — or,  if  the  claim  be  general,  then  for  the  amount 
so  claimed,  the  writ  of  execution  being  of  course  indorsed  to  levy  only  the 
amount  really  due ;  or,  that  which  seems  the  more  correct  course,  the 
plaintiff  may  enter  a  remiltiiur  of  all  but  the  real  "  amount  to  which  he  is 
entitled,"  and  take  judgment  for  that  and  his  costs. 

In  either  of  the  cases  mentioned  in  the  preceding  paragraph,  if  the  action 
be  framed  in  debt,  the  95th  section  allows  of  the  judgment  being  entered 
generally  for  the  amount  due,  without  distinguishing  how  much  is  for  debt 
and  how  much  for  damages,  so  as  to  preclude  technical  objections  to  the 
judgment  on  that  score ;  but  its  terms  are  permissive,  and  it  does  not, 
therefore,  as  it  should  seem,  render  a  judgment  in  the  old  form  erroneous. 

Further,  it  should  seem  that  when  the  action  is  against  several  defendants, 
and  some  only  suffer  judgment  by  default,  the  93rd  section  is  inapplicable ; 
because  final  judgment  in  an  action  not  in  the  form  of  debt  cannot  in  such 
case  effectually  be  signed  until  the  action  is  at  end  as  to  all,  and  for  the 
purpose  of  an  action  of  debt  the  93rd  section  is  unnecessary.  It  should 
seem  that  the  entry  on  the  record  ought  in  such  cases  to  be  substantially  in 
the  same  form  as  before  the  statute. 

It  is  perhaps  to  be  regretted  that  all  actions  in  which  the  demand  is 
pecuniaiy  were  not  put  upon  the  same  footing,  and  perhaps  such  was  the 
intention  of  the  franiers  of  the  statute ;  but,  so  long  as  the  forms  of  action 
are  not  specifically  abolished,  it  seems  necessary  in  framing  the  record  to 
bear  in  mind  the  distinction  between  that  of  debt  and  those  of  covenant 
and  on  promises.  Until  this  be  attended  to,  not  only  will  substantial 
benefits  which  a  creditor  could  attain  to  by  ah  action  of  debt  have  been 
taken  away  without  any  express  enactment,  a  result  contrary  to  all  true 
principles  of  construction,  but  the  practical  working  of  the  Act  itself,  which 
substitutes  no  new  form  of  procedure  in  the  cases  above  discussed,  and 
must  therefore,  it  is  submitted,  be  construed  as  leaving  the  old  ones  in  force 
for  all  purposes  to  which  they  can  usefully  be  applied,  would  be  seriously 
interfered  with. 

{h)  Here  state  enough  to  cover  the  whole  of  plaintiff's  claim  ;  it  need  not 
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2.  The  like,  by  or  against  particular  Persons. 
See  the  forms,  post,  in  the  Chapters  containing  forms  of  proceedings 
in  actions  by  and  against  such  persons,  viz.,  "  Husband  and  Wife," 
^^  Infants,"  ^^  Executors,"  ^^Administrators,"  ^'  Assignees  of  Bank- 
rupts," '^'  Assignees  of  Insolvents,"  '^^  Hundredors,"  "  Corporations," 
^^  Public  Companies,"  ^^  Registered  Companies,"  ^^  Banking  Com- 
panies' Officers,"  and  others. 


3.  The  like.  Qui  tarn. 

The  commencement  is  the  same  as  usual,  as  No.  1,  but  add  after  the 
plaintifTs  name  the  following  statement :  "  who  sues  as  well  for  him- 
self as  for  our  Lady  the  Queen  in  this  behalf,"  [or  "  who  sues  as  well 

for  himself  as  for  the  parish  of ,  in  the  county  of ,"  as  the  case 

may  be].  Conclude  thus:  "  And  the  plaintiff  claims  as  well  for  him- 
self as  for  our  said  Lady  the  Queen  [or  '  for  the  said  parish,'  as  the  case 
may  be]  £ ." 


4.  Commencement  where  the  Defendant  has  been  described  in  Writ  by 
a  wrong  Name. 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

The  day  of ,  a.d. • 

)      A.  B.,  by  P.  A.  his  attorney,  sues  C.  D.,  who  has  been 

to  wit.  J  summoned  nerein  by  the  name  of  E.  F.,  for,  &c. 


6.  Commencement  and  Conclusion  wTiere  one  of  several  Plaintiffs  died 
after  the  issuing  of  the  Writ  and  before  Declaration  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  185—. 

)      A.  B.,  by  P.  A.  his  attorney,  sues  C.  D.,  who  has  been 

to  wit.  S  summoned  to  answer  the  said  plaintiff  and  one  E.  F.,  by 
virtue  of  a  writ  of  summons  issued  out  of  her  majesty's  court  of  Q.  B. 

[or  "  C.  P."  or  "  Exch.  of  Pleas."]  on  the day  of ,  a.d. 

,  and  the  plaintiff  suggests  and  gives  the  court  here  to  understand 

and  be  informed,  that  the  said  E.  F,  died  since  the  issuing  of  the  said 
writ :  and  the  plaintiff"  declares  against  the  defendant  for  [&c.  Here 
state  the  cause  of  action,  which  may  be  thus :  ''  for  money  paj'able  by 
the  defendant  to  the  said  A.  B.  and  E.  F.  for  goods  sold  and  delivered 
by  the  said  A.  B.  and  E.  F.  to  the  defendant."    Conclude  thus :  "And 

the  said  A.  B.  claims  £ ,"  (or  as  the  form  of  action  may  be  ;  see 

supra,  No.  1)]. 


be  the  precise  amount  of  it,  nor  need  the  costs  of  the  action  be  taken  into 
calculation.  In  some  cases,  such  as  where  interest  is  claimed  on  bills  or 
notes  payable  without  interest,  or  on  mortgage  deeds,  and  in  all  cases  where 
it  is  claimable  as  damages,  and  not  under  any  contract  for  it,  then  the  amount 
here  inserted  should  be  enough  to  cover  such  interest  up  to  the  time  when 
judgment  will  be  recovered. 

(a)  See  C.  L.  P.  Act,  1852,  s.  135.     The  I36th  sect,  requires  a  suggestion 
of  the  death  to  be  made. 

e2 
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6.  Tfie  like,  in  the  Case  of  the  Death  of  a  Defendant  after  Writ 
issued  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas.";] 

The day  of ,  a.d.  185 — . 

^      A.  B.f  by  P.  A.  his  attorney,  sues  C.  D.,  who,  together 

to  wit.  S  with  one  i'.  F..,  have  been  summoned  to  answer  the  said 
plaintiff,  by  virtue  of  a  writ  of  summons  issued  out  of  her  majesty's 
court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]  against  them,  on  the 

day  of ,  A.D. ;  and  the  plaintiff  suggests  and  gives  the 

court  here  to  undei*stand  and  be  informed  that  the  said  E.  F.  died 
since  the  issuing  of  the  said  writ,  and  the  plaintiff  declares  against  the 
said  C.  D.,  for  F&c.  Here  state  the  cause  of  action,  which  may  he 
thus :  "  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant 
and  the  said  E.  F."     Conclude  as  usual,  see  No.  1.] 


7.  Commencement  and  Conclusion  after  Plea  of  Noryoinder  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

{Venue.)  A.  B.,  by  P.  A.  his  attorney  [or  '*  in  his  own  proper 
person,"  &c.],  sues  C.  D.  and  G.  H.,  which  said  C.  D.  has  heretofore 
pleaded  in  abatement  the  nonjoinder  of  the  said  G.  H.,  for,  &c.  [^Con- 
clude as  usual,  as  in  No.  1.] 


8.  Commencement  and  Conclusion  where  the  Cause  has  been  removed 
from  an  Inferior  Court. 

See  the  forms,  post,  "  Removal  from  Inferior  Court." 


9.  Declaration  in  Action  against  several  Defendants,  where  the  Writ 
was  specially  indorsed,  and  where  Judgment  lias  been  signed 
against  one  Defendant  who  did  not  appear,  and  Plaintiff  proceeds 
against  the  rest,  suggesting  the  Judgment  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  185—  (date  of  delivery  or  filing 

of  declaration). 

^      A.  B.,  by his  attorney  [or  "in  person,"  a«  the  case 

to  wit.  S  may  be],  on ,  sued  out  a  writ  of  summons  out  of  her 

majesty's  court  of  Q.  B.  [or  "  C.  P."  or  **  Exch.  of  Pleas'']  against 
C.  D.  and  E.  F.  indorsed  according  to  the  Common  Law  Procedure 
Act,  1852,  as  follows  : — The  following  [Here  copy  the  special  indorse- 
ment (d)],  and  the  plaintiff  suggests  ana  gives  the  court  here  to  under- 


(a)  See  C.  L.  P.  Act,  1852,  s.  135.  The  136th  sect,  requires  sugestion  of 
the  death  to  be  made. 

(6)  This  form  is  given  by  the  C.  L.  P.  Act,  1852,  s.  60. 

(c)  The  proceeding  in  this  case  is  taken  under  the  3Srd  sect,  of  the  C.  L.  P. 
Act,  1852. 

(d)  It  will  be  seen  that  this  form  up  to  here  is  the  same  as  that  given  by 
the  27th  sect,  of  the  Act  for  a  judgment  on  non-appearance  by  a  sole 
defendant  where  the  writ  has  been  specially  indorsed. 


CHAP,  v.]  In  Actions  Ex  Contractu.  77 

stand  and  be  informed  that  the  said  C  D.  has  not  appeared  to  the 
said  writ,  and  that  judgment  herein  has  been  signed  and  obtained 
against  him,  and  the  plaintiff,  by  his  attorney  aforesaid,  declares 
against  the  said  E.  F.,  who  has  appeared  to  the  said  writ,  for,  [&c. 
Here  state  the  cause  of  action,  which  should  agree  in  substance  with 
that  stated  on  the  special  indorsement,  and  conclude  as  usual,  but 
claim  no  more  than  what  is  claimed  by  the  indorsement.  When  ac- 
cruing interest  is  claimed  by  it,  then  claim  it  accordingly.'] 


Sect.  II.— Statements  of  Causes  of  Actiox  on  Contracts, 
"WHETHER  Simple  Contracts,  Specialties  or  Records. 

1.  Money  Counts. 

The  words  "  Money  payable  by  the  defendant  to  the  plaintiff  for" 
are  required  by  the  form  given  in  the  schedule  to  the  Act  to  precede 
money  counts ;  but  they  need  only  be  inserted  in  the  first  of  them. 
The  words  "  money  payable"  mean  actually  due  at  sometime  or  other 
before  the  writ  was  issued.  A  contract  to  pay  on  request,  that  is, 
immediately,  is  the  only  one  which  the  law  will  imphf  on  an  exe- 
cuted consideration.  (Jackson  v.  Cobbin,  8  M.  &  W.  795;  Roscorla 
V.  Thomas,  3  Q.  B.  324.)  The  omission  of  the  words  "  for  money 
payable,  &c."  would  in  general  make  the  declaration  bad  on  de- 
murrer, unless,  perhaps,  so  far  as  regards  the  count  on  an  account 
stated ;  but  the  defect  will  be  cured  by  pleading  over.  (Wilkinson 
V.  Sharland,  10  Exch.  724;  24  Law  J.,  Exch.,  116;  see  Place  v. 
Potts,  8  Exch.  705;  Fagg  v.  Nudd,  23  Law  T.  91.)  These  counts 
will  lie  in  general,  though  there  have  been  a  special  agreement  between 
the  parties,  if  the  terras  of  it  have  been  performed  so  as  to  leave  only 
a  simple  debt  to  be  satisfied  by  the  defendant  (Stone  v.  Rogers,  2  M. 
&  W.  448) ;  or  where  an  executory  contract  has  become  executed. 
(Linnegar  v.  Hodd,  17  Law  J.  106  ;  5  C.  B.  437  ;  Pearson's  Prac.  4.) 
The  whole  of  them  together  form  but  one  count  on  several  executed 
considerations  (McGregor  v.  Graves,  3  Exch.  34 ;  18  Law  J.  109) ; 
and  the  plaintiff  may  recover  any  part,  or  the  whole,  of  his  claim,  on 
any  one  of  the  considerations  stated.  (Dawson  v.  Collis,  10  C.  B. 
523 ;  20  Law  J.  116,  C.  P.)  The  following  statements  of  causes  of 
action  may  be  made  by  means  of  these  counts.  Those  having  an 
asterisk*  before  them  are  given  in  the  schedule  to  the  C.  L.  P.  Act, 
1852. 

*  For  goods  «oW.]— For  goods  bargained  and  sold  (a)  by  the  plain- 
tiff to  the  defendant. 


(o)  This  form,  as  given  by  the  Act,  is  likely  to  mislead  some  practitioners. 
It  is  headed  "  for  goods  sold,"  thereby  leading  to  the  inference  that  it  is 
applicable  to  all  cases  of  goods  sold,  whether  they  have  been  delivered  or 
not.  This,  however,  is  not  the  case.  The  form  given  does  not  state  any 
delivery  of  the  goods.  The  form  will  apply  to  all  cases  of  goods  sold,  where 
the  defendant  has  by  the  sale  acquired  a  property  in  them,  and  they  have 
not  been  delivered.  If  the  property  has  not  passed,  the  declaration  must  be 
special  for  not  accepting  the  goods :  (see  Atkinson  v.  Bell,  8  B.  &  Cres.  277 ; 
Saunders  v.  Topp,  4  Exch.  390;  18  L.  J.,  Exch.,  374;  Merton  v.  Tihbett,  15 
Q.  B.  428 ;  CunUffe  v.  HarrUon,  6  Exch.  903 ;  20  L.  J.,  Exch.,  325.)     If  an 
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For  goods  sold  and  delivered.^— "Pot  goods  sold  and  delivered  by  the 
plaintin  to  the  defendant. 

For  money  on  exchange  of  }wrses.'\ — For  money  agreed  by  the  de- 
fendant to  be  paid  to  the  plaintiff,  together  with  a  norse  of  the  defend- 
ant, in  exchange  for  a  horse  of  the  plaintiff,  delivered  by  the  plaintiff 
to  the  defendant. 

For  stock  sold  and  transferred.'] — For pounds  3  per  cent.  Con- 
solidated Bank  Annuities  {according  to  the  fact),  sold  and  transferred 
by  the  plaintiff  to  the  defendant. 

Fcrr  fixtures  soZrf.]— For  fixtures  and  effects  bargained  and  sold  by 
the  plaintiff  to  the  defendant. 

*  For  good-will  of  a  bnsiness.'\ — For  the  good-will  of  a  business  of 
the  plaintiff,  sold  and  given  up  by  the  plaintiff  to  the  defendant. 

For  crops  sold,'] — For  crops  bargained  and  sold  by  the  plaintiff  to 
the  defendant 

For  outgoing  tenant  rights."] — For  and  in  respect  of  the  plaintiff's 
having  relinquished  and  given  up  to  and  in  favour  of  the  defendant,  at 
his  request,  the  benefit  and  advantage  of  work  done,  and  materials 
found  and  provided,  and  monies  expended  by  the  plaintiff,  in  and  about 
the  farming,  sowing,  cultivating  and  improving  of  certain  lands  and 
premises. 

*  For  an  estate  sold.'] — For  a  messuage  and  lands  sold  and  conveyed 
by  the  plaintiff  to  the  defendant. 

For  copyhold  premises  surrendered.] — For  a  messuage  and  lands 
sold  and  surrendered  by  the  plaintiff  to  the  defendant  (a). 

*  For  the  use  of  a  house  and  land.]— 'For  the  defendant's  use,  by  the 
plaintiff's  permission,  of  messuages  and  lands  of  the  plaintiff. 

For  the  use  of  unfurnished  apartments.] — For  the  defendant's  use, 
by  the  plaintiff's  permission,  of  rooms  and  apartments  of  the  plaintiff. 

For  the  use  of  furnished  apartments.] — For  the  defendant's  use,  by 
the  plaintiff's  permission,  of  rooms  and  apartments  of  the  plaintiff,  with 
furniture  and  other  goods  of  the  plaintiff  therein. 

For  the  use  of  furnished  apartments,  and  hoard,  4"C.]— For  the  de- 
fendant's use,  by  the  plaintiff's  permission,  of  rooms,  apartments  and 
furniture  of  the  plaintiff;  and  for  board,  lodging,  food,  attendance  and 
other  necessaries  provided  by  the  plaintiff  for  the  defendant  at  his  re- 
quest 

For  double  rent.] — For  double  rent  of  a  messuage  and  premises  of 
the  plaintiff,  held  by  the  defendant  as  tenant  thereof  to  the  plaintiffj  for 


actual  delivery  to  the  defendant  or  his  authorized  a^^ent  has  taken  place, 
then  the  declaration  should  be  for  goods  sold  and  delivered,  as  in  the  next 
form ;  because,  where  the  delivery  forms  part  of  the  consideration,  it  is 
essential  to  state  it. 

(a)  It  would  seem  that  the  preceding  form  given  by  the  C.  L.  P.  Act, 
1852,  will  meet  this  case. 


CHAP,  v.]  In  Actions  Ex  Contractu.  79 

a  quarter  of  a  year's  rent,  which  accrued  due  after  the  expiration  of  a 
notice  given  to  the  plaintiiF  by  the  defendant,  that  the  defendant  would 
quit  the  said  messuage  and  premises. 

For  the  use  of  pasture  land  and  eataqe  of  grass.]— Tor  the  defen- 
dant's use  of  pasture  land  of  the  plaintiff,  and  the  eatage  of  the  grass 
and  herbage  thereon,  by  the  plaintiff's  permission. 

*  For  the  use  of' a  fishery.']— Y or  the  defendant's  use,  by  the  plain- 
tiff's permission,  of  a  fishery  of  the  plaintiff. 

For  wharfage  and  warehouse  room.] — For  the  wharfage  and  ware- 
house room  of  goods,  deposited,  stowed  and  kept  by  the  plaintiff  in  and 
upon  a  wharf,  warehouse  and  premises  of  the  plaintiff  for  the  defen- 
dant, at  his  request. 

For  standing  of  carriages.] — For  the  standing  of  carriages,  kept  and 
taken  care  of  by  the  plaintiff  for  the  defendant,  at  his  request. 

For  Jvorse-heep,  stabling,  S^c] — For  horse-meat,  stabling,  care  and 
attendance,  provided  and  bestowed  by  the  plaintiff,  in  feeding  and 
keeping  of  horses  for  the  defendant,  at  his  request. 

For  agistment.] — For  the  agisting  and  feeding  cattle  by  the  plaintiff 
for  the  defendant,  at  his  request. 

For  covering  mares.] — For  the  use  of  stallions  of  the  plaintiff,  in 
covering  mares  for  the  defendant,  at  his  request. 

For  bulling  cows.]— For  the  use  of  bulls  of  the  plaintiff,  in  bulling 
cows  for  the  defendant,  at  his  request. 

*  For  hire  of  goods,  ^c.]— For  the  hire  of (aa  the  case  may 

be  (a)  ),  by  tlie  plaintiff  let  to  hire  to  the  defendant. 

*  For  freight,] — For  freight  for  the  conveyance  by  the  plaintiff  for 
the  defendant,  at  his  request,  of  goods  in  ships. 

For  the  carriage  of  goods  by  land.] — For  the  conveyance  of  goods 
by  the  plaintiff  for  the  defendant,  at  his  request. 

For  passage-money.] — For  the  passage  of  the  defendant  [and  other 
persons]  on  board  a  ship  of  the  plaintiff  [or  "  whereof  the  plaintiff  was 
master'  J,  at  the  defendant's  request. 

For  primage  or  average.] — For  primage  and  average  for  the  con- 
veyance of  goods  on  board  a  ship  of  the  plaintiff  [or  "whereof  the 
plaintiff  was  master"],  at  the  defendant's  request. 

For  the  tonnage  of  goods.] — For  the  tonnage  of  goods  conveyed  by 
the  plaintiff  for  the  defendant  in  boats,  barges  and  other  vessels,  at  the 
defendant's  request. 

For  lighterage  of  goods.] — For  lighterage  of  goods,  conveyed  by  the 

(a)  This  is  the  form  and  direction  as  given  by  the  C.  L.  P.  Act,  1852. 
It  is  apprehended  that  it  is  not  meant  that  the  goods,  &c,  should  be  de- 
scribed otherwise  than  generally,  and  that  it  would  suffice  in  all  cases  to  say, 
"  the  hire  of  goods,  by  the  plaintiff  let  to  hire  to  the  defendant."  This  was 
sufficient  even  before  the  Act. 
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plaintiff  in  lighters  and  other  vessels,  and  landed  out  of  the  same,  at 
the  defendant's  request. 

*  For  demurrage.']— Tot  the  demurrage  of  a  ship  of  the  plaintiff 
kept  on  demurrage  by  the  defendant. 

For  tithes.'] — For  tithes  issuing  and  arising  from  and  out  of  lands 
and  premises,  in  the  occupation  of  the  defendant,  sold  by  the  plaintiff 
to  the  defendant,  and  taken  and  retained  by  the  defendant 

*  For  copyhold  fines.]  — Vor  fines  payable  by  the  defendant  as  tenant 

of  customary  tenements  of  the  manor  of to  the  plaintiff  as  lord  of 

the  said  manor,  for  the  admission  of  the  defendant  into  the  said  cus- 
tomary tenements. 

For  tolls  on  carriages  passing  over  a  bridge.]— 'For  tolls  payable  by 
the  defendant  to  the  plaintiffs,  for  the  passage  of  loaded  waggons  and 
carts  of  the  defendant  over  a  bridge  of  the  plaintiffs. 

For  tolls  on  goods  brought  into  a  market  and  weighed,  Sfc] — For 
tolls  payable  by  the  defendant  to  the  plaintiffs,  for  weighing  at  a  beam 
of  the  plaintiffs  goods  brought  by  the  defendant  to  a  market  for  sale, 
and  by  the  plaintiffs  weighed  at  the  said  beam. 

For  toUs  on  passing  through  a  turnpike,  and  weighings.] — For  tolls 
payable  by  the  defendant  to  the  plaintiff,  as  farmer  and  collector  of 
the  tolls  payable  at  a  turnpike  gate,  and  at  certain  weighing  machines 
erected  on  a  turnpike  road,  for  cattle  of  the  defendant  which  travelled 
along  the  road  and  through  the  gate ;  and  for  carriages  of  the  de- 
fendant which  had  travelled  along  the  road,  and  been  weighed  at  the 
machines. 

For  tolls  on  cattle  sold  in  a  market,  by  farmer  and  proprietor.] — 
For  tolls  payable  by  the  defendant  to  the  plaintiff,  as  farmer  and  pro- 
prietor of  a  market,  and  of  the  tolls  and  duties  arising  therefrom,  for 
cattle  of  the  defendant  brought  into  the  market,  and  sold  therein, 
whilst  the  plaintiff  was  farmer  and  proprietor  thereof. 

On  a  policy  of  insurance  not  under  seal  where  there  has  been  an  ad- 
justment.]— Upon  and  by  virtue  of  a  policy  of  insurance  on  a  ship  of 
the  plaintiff  on  a  certain  voyage,  underwritten  by  the  defendant  for 

£ (here  state  the  loss,  tchich,  for  example,  may  be  thus:)  the 

said  ship  having  on  the  voyage  been  captured  and  taken  as  prize  by 
certain  enemies  of  our  lady  the  Queen,  and  which  was  one  of  the 
perils  insured  against  by  the  said  policy,  and  a  loss  of  one  hundred 
per  cent,  on  the  said  policy  having  been  adjusted  and  signed  by  the 
defendant. 

On  an  award  on  a  submission  not  under  seal.] — Upon  and  by  virtue 
of  an  award,  made  by  E.  F.  by  virtue  of  a  certain  submission  made 
by  the  plaintiff  and  the  defendant  to  the  award  of  the  said  E.  F.  of 
and  concerning  [all  matters  in  difference]  then  depending  between 
them,  and  upon  and  by  virtue  of  which  sdd  reference  the  said  JE.  F. 

awarded  that  the  defendant  should  pay  the  plaintiff  £ at  a  day 

now  past 

On  an  umpirage.] — Upon  and  by  virtue  of  an  umpirage,  made  by 
E.  F.  upon  and  by  virtue  of  a  submission  made  by  the  plaintiff  ancl 
the  defendant  to  the  award  of  O.  H.  and  /.  K.,  of  and  concerning 
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[all  matters  in  difference]  then  depending  between  them,  and  thereby- 
empowering  the  said  G.  H.  and  /.  K.,  in  case  they  should  not  agree 
in  making  such  award,  to  appoint  a  third  person  to  award  the  said 
matters  in  difference  ;  and  whereupon  the  said  G.  H.  and  /.  K.,  not 
agreeing  in  making  the  said  award,  and  by  virtue  of  the  aforesaid 
power,  appointed  the  said  E.  F.  as  an  umpire,  to  award  of  and  con- 
cerning [the  said  matters  in  difference] ;  and  upon  and  by  virtue  of 
which  said  reference  the  said  E.  F.  awarded  that  the  defendant  should 
pay  to  the  plaintiff  £ at  a  day  now  past. 

For  money  awarded  under  an  order  of  nisi  prius."] — Upon  and  by 
virtue  of  an  award  made  by  E.  F.  in  pursuance  of  an  order  of  nisi 
prius,  made  by  consent  of  the  plaintiff  and  the  defendant  in  an  action 

depending  in  her  majesty's  court  of ,  wherein  the  now  plaintiff 

was  plaintiff  and  the  now  defendant  was  defendant,  and  by  which 
award  the  said  E.  F.  awarded  that  the  defendant  should  pay  to  the 

plaintiff  £ ■  at  a  day  now  past,  and  also  £ ,  being  the  costs  of 

the  said  action,  which  by  the  said  order  of  nisi  prius  were  ordered  to 
be  in  the  discretion  of  the  said  arbitrator. 

For  premiums  of  insurance.'\ — For  premiums  payable  by  the  de- 
fendant to  the  plaintiff  for  insuring  ships  [or  "goods,"  or  "monies 
upon  ships,"  or  "  upon  goods,"]  by  the  plaintiff  for  the  defendant,  at 
his  request. 

*  For  work  and  mateidalsJ] — For  work  done  (a)  and  materials  pro- 
vided by  the  plaintiff  for  the  defendant,  at  his  request. 

For  a  witnes^s  expenses."] — For  expenses  necessarily  incurred  by 
the  plaintiff  in  attending  as  a  witness  for  the  defendant,  at  his  request, 
to  give  evidence  upon  the  trial  of  an  action  at  law  then  depending  in 

the  court  of ,  at  Westminster,  wherein  the  defendant  was  plaintiff, 

and  one  E.  F.  defendant. 

*  For  money  lent.]— For  money  lent  by  the  plaintiff  to  the  defend- 
ant 

*  For  money  paid.] — For  money  paid  by  the  plaintiff  for  the  de- 
fendant, at  his  request. 

*  For  money  received.] — For  money  received  by  the  defendant  for 
the  use  of  the  plaintiff. 

For  interest/]  — For  interest  upon,  and  for  the  forbearance  at  interest 
by  the  plaintiff'^  to  the  defendant  at  the  defendant's  request  of,  monies 
owing  from  the  defendant  to  the  plaintiff. 

*  On  an  account  stated.] — For  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  accounts  stated  between  them. 

By  or  against  husband  and  wife.]  —  See  post,  "  Husband  and 
Wife:' 

By  or  against  executors  or  administrators.] — See  post,  "Executors 
and  Administrators." 


(a)  This  count  will  suffice  to  meet  all  cases  where  the  claim  is  for  only 
services  or  work  actually  performed. 

£  5 
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Bj/  assignees  of  a  bankrupt  or  insolvent.']  —  See  post,  "  Bankrupts," 
"  Insolvents." 


2.  Special  Counts,  including  Causes  of  Actions  on  Contracts,  whether 
by  Simple  Contract,  or  Specialty,  or  Record  (a). 

•  Payee  against  maker  of  note.]— Th&t  the  defendant  on  the 

day  of ,  A.D. ,  by  his  promissory  note,  now  overdue,  pro- 
mised to  pay  to  the  plaintiff  £ ,  [two]  months  after  date,  but  did 

not  pay  tne  same. 

The  like,  on  note  payable  on  demand.] — That  the  defendant,  on  the 

day  of ,  A.D,  ,  by  his  promissory  note  promised  to  pay 

to  the  plaintiff  £ on  demand,  but  did  not  pay  the  same. 

The  like,  on  note  payable  at  a  bankers.] — That  the  defendant,  on  the 

day  of ,  A.D. ,  by  his  promissory  note,  now  overdue, 

promised  to  pay  to  the  plaintiff  at  Messrs.  B.  &  Co.'s  bankers,  Loudon 

{as  in  the  note),  £ , months  after  date,  and  the  said  note  was 

duly  presented  for  payment,  and  was  dishonoured;  whereof  the  de- 
fendant had  notice,  but  did  not  pay  the  same. 

The  like,  on  note  payable  by  instalments,  where  whole  became  due 

on  one  default.] — That  the  defendant,  on  the day  of ,  a.d. 

,  by  his  promissory  note  promised  to  pay  to  the  plaintiff  £25,  by 

the  instalments  following;    (that  is  to  say)  £10  on  the day  of 

then  next,  £10  on  the day  of then  next,  and  the  re- 
maining £5  on  the  day  of then  next ;    and  that  in  case 

default  should  be  made  in  payment  of  any  or  either  of  the  said  instal- 
ments, the  whole  of  the  said  sum  of  £25,  or  as  much  thereof  as  should 
be  remaining  unpaid  at  the  time  of  such  default,  should  become  pay- 
able ;  and  default  was  made  by  the  defendant  in  payment  of  the  first 
of  the  said  instalments,  and  the  whole  amount  of  the  said  note  remains 
unpaid. 

The  like,  where  all  instalments  are  due  by  lapse  of  time.] — That  the 

defendant,  on  the  day  of ,  a.d.  ,  by  his  promissory 

note,  now  wholly  over  due,  promised  to  pay  to  the  plaintiff  £25,  by 

the  instalments  following ;  (that  is  to  say)  £10  on  the day  of 

then  next,  £10  on  the day  of  then  next,  and  the  re- 
maining £5  on  the day  of then  next;  but  the  defendant 

did  not  pay  the  same. 

The  like,  on  note  payable  by  instalments,  where  whole  not  due  on 

one  default.] — That  the  defendant,  on  the  day  of  ,  a.d. 

,  by  his  promissory  note,  promised  to  pay  to  the  ]»ltiintiff  £25,  by 

the  instalments  following;    (that  is  to  say)  £10  on  the day  of 

then  next,  £10  on  the day  of then  next,  and  the  re- 
maining £5  on  the day  of then  next;  but  the  defendant 

hath  not  paid  the  first  of  the  said  instalments. 

Indorsee  against  maker  of  note.] — That  the  defendant,  on  the 

day  of ,  A.D. ,  by  his  promissory  note,  now  over  due,  pro- 

(a)  The  forms  which  have  an  asterisk*  placed  before  them  are  those 
given  by  the  Act. 
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raised  to  pay  to  the  order  of  E.  F.  £ ,  months  after  date, 

and  the  said  E.  F.  indorsed  the  same  ["  to  one  G.  U.,  who  indorsed 
the  same,"  sn  stating  any  other  indorsement]  to  the  plaintiff;  but  the 
defendant  did  not  pay  the  same. 

*  Indorsee  against  indorser  of  note.'] — That  one  A.,  on  the 

day  of ,  A.D. (date),  by  his  promissory  note,  now  over  due, 

promised  to  pay  to  the  defendant,  or  order,  £ ,  [two]  months  after 

date ;  and  the  defendant  indorsed  the  same  to  the  plaintiff;  and  the 
said  note  was  duly  presented  for  payment,  and  was  dishonoured, 
whereof  the  defendant  had  due  notice,  but  did  not  pay  the  same. 

The  like,  hy  an  indorsee  against  payee,  averring  that  maker  had  no 
effects,  to  dispense  with  notice  of  non-payment.]— 1\x&t  E.  F.,  on  the 

day  of  ,  A.D.  ,  by  his  promissory  note,  now  over  due, 

promised  to  pay  to  the  order  of  the  defendant  £ ,  months 

after  date;  and  the  defendant  indorsed  the  same  to  the  plaintiff:  And 
the  said  note  was  duly  presented  for  payment,  and  was  dishonoured: 
And  at  the  time  of  making  the  note,  and  from  thence  until  and  at  the 
end  of  the  day  on  which  it  became  payable,  the  defendant  had  not  in 
the  hands  of  the  said  E.  F.  any  effects  of  the  defendant ;  nor  had  the 
defendant  at  any  time  any  reasonable  grounds  to  expect  that  the  said 
E.  F.  could  have  any  such  effects,  or  that  the  said  note  would  be  paid 
upon  the  presentment  of  the  same  for  payment;  nor  has  the  defendant 
sustained  any  damage  by  reason  of  his  not  having  had  notice  of  the 
said  presentment  and  dishonour  of  the  said  note ;  and  the  defendant 
hath  not  paid  the  same. 

Payee  against  drawer  of  chech^  —That  the  defendant,  on  the 

day  of ,  A.D. ,  by  his  order  for  the  payment  of  money,  di- 
rected to  Messrs.  B.  &  Co.  (as  in  the  check),  required  them  to  pay  to 

the  plaintiff,  or  bearer,  £ ;  and  the  said  order  was  duly  presented 

for  payment,  and  was  dishonoured,  whereof  the  defendant  had  due 
notice,  but  did  not  pay  the  same. 

Bearer  against  draicer  of  check.] — That  the  defendant,  on  the 

day  of ,  A.D. ,  by  his  order  for  the  payment  of  money,  di- 
rected to  Messrs.  B.  &  Co.,  required  them  to  pay  to  the  b^rer  £ , 

and  the  plaintiff  became  the  bearer  thereof ;  and  the  said  order  was 
duly  presented  for  payment,  and  was  dishonoured,  whereof  the  defend- 
ant had  due  notice,  but  did  not  pay  the  same. 

•  Drawer  against  acceptor  qfbill.]—Thz.t  the  plaintiff,  on  the 

day  of ,  A.D. ,  by  his  bill  of  exchange,  now  over  due,  directed 

to  the  defendant,  required  the  defendant  to  pay  to  the  plaintiff  £ , 

[two]  months  after  date ;  and  the  defendant  accepted  the  said  bill,  but 
did  not  pay  the  same. 

The  like,  where  drawer,  not  being  payee,  has  taken  up  the  hilL] — 

That  the  plaintiff,  on  the day  of •,  a.d. ,  by  his  bill  of 

exchange,  now  over  due,  directed  to  the  defendant,  required  the  de- 
fendant to  pay  to  E.  F.,  or  order,  £ ■',  mouths  after  date  ; 

and  the  defendant  accepted  the  said  bill,  but  did  not  pay  the  same, 
and  thereupon  the  same  was  returned  to  the  plaintiff,  and  remains 
unpaid. 

Indorsee  against  acceptor.] -»- That  E.  F.,  on  the day  of , 

A.D.  — — ,  by  his  bill  of  exchange,  now  over  due,  directed  to  the  de- 


84  Declaration.  [book  hi. 

fendant,  required  the  defendant  to  pay  to  the  said  E.  F.'a  order, 

£ , months  after  date,  and  the  defendant  accepted  the  9ame, 

and  the  said  E.  F.  indorsed  the  same  [to  G.  H.,  wlio  indorsed  the  same 
to  I.  K.,  who  indorsed  the  same]  to  the  plaintiff;  but  the  defendant 
did  not  pay  the  same. 

•  Payee  against  drawer  far  dffault  of  acceptance.']— Th&t  the  de- 
fendant, on  the day  of ,  a.d.  (date),  by  his  bill  of  ex- 
change, now  over  due  (a),  directed  to  A.,  required  A.  to  pay  to  the 

plaintiff  £ ,  [two]  months  after  date  ;  and  the  said  bill  was  duly 

presented  for  acceptance,  and  was  dishonoured,  of  which  the  defend- 
ant had  due  notice,  but  did  not  pay  the  same. 

The  like,  for  default  in  payment.']— That  the  defendant,  on  the 

day  of  ,  A.D. ,  by  his  bill  of  exchange,  now  over  due,  directed 

to  E.  F.J  required  him  to  pay  to  the  plaintiff  £ ,  months 

after  date ;  and  the  said  bill  was  duly  presented  for  payment,  and  was 
dishonoured,  of  which  the  defendtint  had  due  notice,  but  did  not  pay 
the  same. 

The  like,  averring  that  drawee  had  no  effects  of  drawer,  in  ard£r  to 

dispense  with  notice  of  dishonour.] — That  the  defendant,  on  the 

day  of ,  A.D. ,  by  his  bill  of  exchange,  now  over  due,  directed 

to  E.  F.,  required  him  to  pay  to  the  plaintiff  £ ,  months 

after  date ;  and  the  said  bill  was  duly  presented  for  payment,  and  was 
dishonoured  :  and  at  the  time  of  making  the  said  bill,  and  from  thence, 
until,  &c.  [proceed  alleging  the  excuse  for  the  want  of  notice,  as  in 
the  form  upon  a  note,  ante,  83.] 

Indorsee  against  drawer,  on  non-payment.] — That  the  defendant, 

on  the day  of ,  a.d. ,  by  his  bill  of  exchange,  now  over 

due,  directed  to  E.  F.,  required  him  to  pay  to  the  defendant's  order 

£ , months  after  date  ;  and  the  defendant  indorsed  the  same 

[to  G.  H.,  who  indorsed  the  same]  to  the  plaintiff;  and  the  said  bill 
was  duly  presented  for  payment  and  was  dishonoured,  whereof  the 
defendant  had  due  notice,  but  did  not  pay  the  same. 

Indorsee , against  indoi-ser  {not  the  dratcer),  on  non-payment.] — 
That  E.  F.,  on  the day  of ,  a.d. ,  by  his  bill  of  ex- 
change now  over  due,  directed  to  G.  H.,  required  the  said  G.  H.  to 

pay  to  the  order  of  the  said  E.  F.  £ , months  after  date : 

And  the  said  E.  F.  indorsed  the  same  [to  /.  K.,  who  indorsed  the 
same]  to  the  defendant,  who  indorsed  the  same  to  the  plaintiff:  and 
the  said  bill  was  dulj'  presented  for  payment  and  was  dishonoured, 
whereof  the  defeudant  had  due  notice,  but  did  not  pay  the  same. 

Drawer  against  acceptor  of  foreign  bill.] — That  the  plaintiff,  on  the 

day  of ,  A.D. ,  m  parts  beyond  the  seas,  by  his  bill  of 

exchange,  now  over  due,  directed  to  the  defendant,  required  him  to 

pay  to  the  plaintiff  £ ,  months  after  the  date  [&c.  proceed  in 

this  case  as  on  an  inland  bill,  as  ante,  83.  There  is  now  no  absolute 
necessity,  although  t/ie  biU  is  payable  in  foreign  money,  to  aver  the 
value  of  it  in  English  money.] 


(a)  These  words  "now  over  due"  are  not  in  the  form  given  by  the  Act. 
It  would  seem  that  it  is  not  material  whetner  they  be  omitted  or  not  in  any 
case. 
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*  Breach  of  promise  of  marriage.']  —That  the  plaintiff  and  defendant 
agreed  to  marry  one  another,  and  a  reasonable  time  for  such  marriage 
has  elapsed,  and  the  plaintiff  has  always  been  ready  and  willing  to 
marry  the  defendant,  yet  the  defendant  has  neglected  and  refused  to 
marry  the  plaintiff. 

*  That  the  plaintiff  and  defendant  agreed  to  marry  one  another  on  a 
day  now  elapsed,  and  the  plaintiff  was  ready  and  willing  to  marry  the 
defendant  on  that  day,  yet  the  defendant  neglected  and  refused  to 
marry  the  plaintiff. 

*  WoTT-anty  of  a  Horse.] — That  the  defendant,  by  warranting  a  horse 
to  be  then  sound  and  quiet  to  ride,  sold  the  said  horse  to  the  plaintiff, 
yet  the  said  horse  was  not  then  sound  and  quiet  to  ride. 

On  a  guarantee.] — That  the  defendant,  in  consideration  that  the 
plaintiff  would  supply  E.  F.  Avith  goods  on  credit,  promised  the  plain- 
tiff that  he  the  defendant  would  be  answerable  to  the  plaintiff  for  the 
same ;  that  the  plaintiff  did  accordingly  supply  the  said  E,  F.  with 

foods  to  the  price  of  £ and  upwards  on  credit ;  that  such  credit 
as  elapsed,  yet  neither  the  said  E.  F.  nor  the  defendant  has  as  yet 
paid  for  the  said  goods. 

For  not  repairing  premises  and  using  them  in  husbandlike  manner, 
and  not  properly  cultivating,  where  defendant  held  under  a  demise  not 
under  seal.] — That  the  defendant  became  tenant  to  the  plaintiff  of  a 
messuage,  lands  and  premises,  on  the  terms  that  he  would  during  the 
tenancy  keep  the  same  in  tenantable  repair  (according  to  the  terms), 
and  use  them  in  a  tenantable  and  proper  manner,  and  cultivate  and 
manage  the  same  according  to  good  husbandry  and  the  custom  of  the 
country  ;  yet  the  defendant  afterwards,  and  during  the  said  tenancy, 
did  not  keep  the  said  messuage  and  premises  in  tenantable  repair,  and 
he  used  the  said  messuage,  land  and  premises  in  an  untenantlike  and 
improper  manner,  and  did  not  cultivate  and  manage  the  same  according 
to  the  course  of  good  husbandry  and  the  custom  of  the  country. 

*  For  not  loading  pursuant  to  charter-party.] — That  the  plaintiff 
and  the  defendant  agreed  by  charter-party  that  the  plaintiff's  ship 
called  the  "  Ariel"  should  with  all  convenient  speed  sail  to  R.,  or  so 
near  thereto  as  she  could  safely  get,  and  that  the  defendant  should 
there  load  her  with  a  full  cargo  of  tallow  or  other  lawful  merchandize, 
which  she  should  carry  to  H.,  and  there  deliver,  on  payment  of  freight 

£ per  ton,  and  that  the  defendant  should  be  allowed  ten  days  for 

loading  and  ten  for  discharge,  and  ten  days  for  demurrage,  if  required, 

at  £ per  day ;  and  that  the  plaintiff  did  all  things  necessary  on 

his  part  to  entitle  him  to  have  the  agreed  cargo  loaded  on  board  the 
said  ship  at  R.  (a),  and  that  the  time  for  so  doing  has  elapsed,  yet  the 
defendant  made  default  in  loading  the  agreed  cargo. 


(a)  By  the  C.  L.  P.  Act,  1852,  s.  57,  "  It  shall  be  lawful  for  the  plaintiff 
or  defendant  in  any  action  to  aver  performance  of  conditions  precedent  gene- 
rally, and  the  opposite  party  shall  not  deny  such  averment  generally,  but 
shall  specify  in  his  pleading  the  condition  or  conditions  precedent  the  per- 
formance of  which  he  intends  to  contest :  (see  Bentley  v.  Dawes,  9  Exch.  666 ; 
23  L.  J.,  Exch.,  220 ;  Phelps  v.  Prothero,  24  L.  J.,  C.  P.,  225  ;  Bamberger  v. 
Commercial,  Sfc.  Society,  ii  L.  J.,  C.  P.,  115j  Wood  v.  Copper,  Sfc.  Company, 
17  C.  B.  561.) 
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•  Upon  a  lease  for  rent.'] — That  the  plaintiff  let  (a)  to  the  defendant 

a  house,  No.  40L,  Piccadilly,  for  seven  years,  to  hold  from  the 

day  of ,  A.D. ,  at  £ a  year,  payable  quarterly,  of  which 

rent quarters  are  due  and  unpaid  (b). 

*  Upon  a  covenant  to  repair.] — That  the  plaintiff  by  deed  let  to  the 
defendant  a  house,  No.  401,  Piccadilly,  to  hold  for  seven  years  from 

the day  of ,  a.d. ,  and  the  defendant  by  the  said  deed 

covenanted  with  the  plaintiff  well  and  substantially  to  repair  the  said 
house  during  the  said  term  (according  to  the  covenant),  yet  the  said 
house  was  during  the  said  term  out  of  good  and  substantial  repair. 

On  a  deed  generally.] — ^That  by  deed  the  defendant  covenanted  with 

the  plaintiff  to  pay  to  the  plaintiff  £ on ,  but  he  hath  not 

paid  the  same. 

On  a  mortgage  deed  for  principal  and  interest.] — That  the  defend- 
ant by  deed  covenanted  with  the  plaintiff  to  pay  to  the  plaintiff  £ 

on  the day  of ,  a.d. ,  together  with  interest  thereon  at 

the  rate  of  £5  per  centum  per  annum,  but  did  not  pay  the  same.  (If 
the  interest  up  to  the  day  named  in  the  deed  has  been  paid,  then  state 

the  breach  to  be,  "  but  did  not  pay  the  said  £ ."     Sometimes  the 

deed  contains  a  covenant  to  pay  interest  after  the  day,  and  then  the 
declaration  should  be  framed  accordingly  on  such  covenant  and  the 
breach  of  it.] 

Upon  a  bond,  not  stating  the  condition  or  a  breach  of  it.'] — ^That 
the  defendant  bj'  his  bond  became  bound  unto  the  plaintiff  in  the  sum 

of  £ ,  to  be  paid  by  the  defeudant  to  the  plain tifi^  but  has  not  paid 

the  same. 

Upon  a  bond  stating  the  condition  and  breach.'] — That  the  defendant 

by  his  bond  became  bound  unto  the  plaintiff  in  the  sum  of  £ ,  to 

be  paid  by  the  defendant  to  the  plaintiff,  which  said  bond  was  sub- 
ject to  a  certain  condition,  whereby  it  was  conditioned  for  the  payment 

of  the  sum  of  £ a  year  to  the  plaintiff  by  the  defendant,  during 

the  life  of  the  said  C.  D.  {if  for  the  life  of  another  person,  say, 
"  during:  the  life  of  F.  F.  who  is  still  living"),  payable  half-yearly, 

on  the  day  of and  the day  of in  every  year,  and 

afterwards,  on  the day  of ,  a.d. ,  the  sum  of  £ for 

two  of  the  said  half-yearly  payments  of  the  said  annuity  became  and 
was  due  and  payable  to  the  plaintiff,  and  is  still  unpaid (c). 

On  a  Judgment.'] — For  that  the  plaintiff  on  the day  of , 

(a)  It  will  be  seen  that  this  does  not  state  whether  the  letting  was  by 
deed,  as  in  the  next  form.  The  plaintiff  lessor  might  always  declare  against 
the  defendant  lessee  for  rent  upon  a  demise,  without  stating  it  was  by  deed 
or  not. 

(h)  This  is  the  form  given  by  the  Act.  It  would  perhaps  be  more  correct 
that  the  day  when  the  rent  fell  due  should  be  stated :  (see  Johnson  v.  Gibson, 
20  L.  T.  206,  Q.  B.) 

(c)  The  form  may  be  readily  applied  to  meet  other  bonds.  It  is  generally 
best  to  state  the  condition  and  breach  in  the  declaration,  in  cases  within  the 
8  &  9  Will.  3,  c.  11,  the  provisions  of  which  by  sect.  96  of  the  C.  L.  P.  Act, 
1852,  so  far  as  they  relate  to  the  assignment  or  suggestion  of  breaches,  or 
as  to  judgment  for  a  penalty  as  a  security  for  damages  in  respect  of  further 
breaches,  are  not  affected  by  that  Act 
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A.D. ,  in  her  Majesty's  Court  of  Queen's  Bench  [or  "  Common 

Pleas,"  or  "  Exchequer  of  Pleas"],  by  the  judgment  of  the  said 

court,  recovered  against  the  defendant  £ ,  together  with  £ 

for  costs  of  suit,  whereof  the  defendant  was  convicted,  and  the  plain- 
tiff hath  not  obtained  any  execution  or  satisfaction  of  the  said  judg- 
ment, and  the  same  remains  unsatisfied. 

For  a  penalty  on  a  statute.'] — That  the  defendant,  not  bein^  a  per- 
son who  on  or  before  the  1st  of  August,  a.d.  1815,  was  actually  prac- 
tising as  an  apothecary,  did  act  and  practise  as  such,  attending  and 
advising,  and  furnisliing  and  supplying  medicines  to  and  for  the  use  of 
a  person,  without  having  obtained  such  certificate  as  by  the  statute  in 
that  behalf  is  directed,  whereby  the  defendant  forfeited  for  his  said 
offence  £ . 


Sect.  III.— Statements  of  Causes  op  Action  for  Tohts. 

*  Trespass  to  land.']  — That  the  defendant  broke  and  entered  certain 
land  of  the  plaintiffj  called  the  Big  Field  {a),  and  depastured  the  same 
with  cattle. 

*  Assault,  battert/  and  false  imprisonment. ] — That  the  defendant 
assaulted  and  beat  the  plaintiff,  gave  him  into  custody  to  a  policeman, 
and  caused  him  to  be  imprisoned  in  a  police  office. 

(a)  By  r.  18,  T.  T.  1853,  "  In  actions  of  trespass  to  land,  the  close  or 
place  in  which  &c.  must  be  designated  in  the  declaration  by  name  or 
abuttals,  or  other  description;  in  failure  whereof,  the  plaintiff  may  be 
ordered  to  amend,  with  costs,  or  give  such  particulars  as  the  court  or  a 
judge  may  think  reasonable."  This  rule  is  to  prevent  the  necessity  of  a 
new  assignment,  which  might  otherwise,  in  some  cases,  be  necessary  after 
a  plea  of  liberum  tenementum.  {North  v.  Ingamells,  9  M.  &  W.  249  ;  1 
Dowl.,  N.  S.,  151.  The  close  should  be  described  as  it  stood  at  the  time 
of  the  trespass.  ( Humphrey  v.  The  London  and  North  Western  Railway  Com- 
pany, 22  L.  J.,  Exch.,  149.)  It  is  sufficient  to  give  such  a  description  of 
the  close  that  the  defendant  may  know  what  close  is  intended.  Where  the 
owner  of  a  close,  called  Hall  Close,  added  a  small  slip  of  land  adjoining  a 
public  road  to  it,  and,  in  an  action  for  a  trespass  committed  upon  this  slip 
of  land  a  year  afterwards,  in  his  declaration  described  the  locus  in  quo  as 
Hall  Close,  it  was  held,  that  the  description  was  sufficient.  {Brownlow  v. 
Tomlir.son,  1  Sc,  N.  R.,  426;  1  M.  &  Gr.  484;  8  Dowl.  827.)  So  was  the 
following  description,  "  certain  lands  of  the  plaintiff  covered  with  water, 
being  the  bed  and  channel  of  the  River  Tawe,  and  under  the  same,  in  the 
several  parishes  of  L.  and  L.,  in  the  county  of  G."  (Duke  of  Beaufort  v. 
Vivian,  21  L.  J.,  Exch.,  204.)  A  description  by  two  abuttals  is  sufficient. 
{North  V.  Ingamells,  9  M.  &  W.  249  ;  1  Dowl.,  N.S.,  151.)  But  the  rule  is  not 
complied  with  by  describing  the  close  as  abutting  towards  (instead  of  upon) 
another  close,  the  word  "  towards"  being  too  indefinite;  but  such  a  defect 
will  be  cured  by  pleading  over.  {Lempriere  v.  Humphreys,  3  A.  &  E.  181 ; 
4  N.  &  M.  63S :  et  per  Patleson,  J.,  "the  words  'abutting  towards'  are 
perfect  nonsense ;  the  place  mentioned  might  be  thirty  miles  from  the  locus 
in  quo."  See  Webber  v.  Richards,  1  Q.  B.  439;  1  Gale  &  D.  114.)  The 
plaintiff  will  not,  in  general,  be  defeated  on  the  trial  by  a  variance  in  the 
description  of  the  name  or  abuttals,  inasmuch  as  an  amendment  would  pro- 
bably be  allowed  by  the.  judge,  except  in  cases  where  the  variance  is  a  very 
material  one,  and  likely  to  have  misled  the  defendant  in  his  defence,  or 
otherwise  to  prejudice  him.     (See  Webber  v.  Richards,  supra.) 
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TheUhe,  in  a  fuUer  form.'\—YoT  ihsX  the  defendant  assaulted  the 
plaintiff  and  gave  him  into  the  custody  of  a  policeman,  and  forced  and 
compelled  him  to  eo  to  a  police  station,  and  there  caused  him  to  be 
imprisoned  on  a  false  charge  then  made  by  the  defendant  that  the 
plaintiff  had  been  guilty  of  a  felony,  and  caused  him  to  be  kept  in 
prison  for  a  long  time,  until  he  was  aftenvards  brought  in  custody 
before  one  of  the  metropolitan  police  magistrates  ;  and  the  defendant 
then  again  charged  him  with  the  said  oftence,  but  the  said  magistrate 
dismissed  the  said  charge  and  caused  him  to  be  discharged  out  of 
custody. 

*  Criminal  conversation.'] — That  the  defendant  debauched  and  car- 
nally knew  the  plaintiff's  wife. 

For  seduction.'] — For  that  the  defendant  debauched  and  carnally 
knew  one  J.  B.,  being  the  daughter  and  servant  of  the  plaintin, 
whereby  she  became  pregnant  with  child,  and  was  afterwards  delivered 
of  it;  and  thereby  the  plaintiff,  during  the  time  aforesaid,  lost  and 
was  deprived  of  the  service  of  the  said  J.  B.,  and  incurred  expenses 
in  and  about  the  nursing  of  her,  and  in  and  about  the  delivery  of  the 
said  child,  and  was  otherwise  injured. 

*  Wrongful  conversion  of  goods.]— That  the  defendant  converted  to 
his  own  use  (a),  or  wrongfully  deprived  the  plaintiff  of  the  use  and 
possession  of  the  plaintiff's  goods;  that  is  to  say,  iron,  hops,  household 
furniture  (or  as  the  case  may  be). 

*  Wrongful  detention  of  property,  Sfc.]— That  the  defendant  de- 
tained from  the  plaintiff  his  title  deeds  of  land  called  Belmont,  in  the 
county  of ;  that  is  to  say  (describe  the  deeds). 

Against  carriers  for  damage  done  to  goods.] — For  that  the  defend- 
ants, being  common  carriers  of  goods  for  hire,  the  plaintiff  delivered  to 
them  as  such  common  carriers,  and  they  as  such  received  from  him, 
certain  goods  of  the  plaintiff,  to  wit,  nine  kits  of  herrings,  to  be  carried 
by  them  for  the  plaintiff  from  Z>.  to  W.,  and  there  to  be  delivered  by 
them  to  the  plaintiff  for  reward  to  them  in  that  behalf.  Yet  the  de- 
fendants, whilst  they  so  had  the  goods  for  the  purpose  aforesaid,  did 
not  take  due  and  proper  care  of  the  same,  but  wholly  neglected  to  do 
80,  and  so  carelessly,  negligently  and  improperly  carried  and  delivered 
the  same,  and  took  such  bad  care  thereof,  that,  by  their  negligence, 
carelessness  and  improper  conduct  in  that  behalf,  the  said  goods  became 
and  were  damaged,  and  divers  of  the  same  were  lost  to  the  plaintiff. 

TTie  like, /or  not  delivering  goods.] — For  that  the  defendants,  being 
common  carriers  of  goods  for  hire,  tne  plaintiff  delivered  to  them  as 
such  common  carriers,  and  they  as  such  received  from  him  certain 
goods  of  the  plaintiff,  to  wit,  nme  barrels  of  salt  herrings,  to  be  car- 
ried by  them  for  tiie  plaintiff  from  D.  to  W.,  and  there  to  be  delivered 


(a)  This  is  the  form  as  given  by  the  C.  L.  P.  Act,  1852.  But  it  is  sub- 
mitted that  the  intention  of  the  firamers  of  it  was  not  that  the  cause  of  action 
should  be  stated  in  this  way  in  the  alternative,  but  that  the  pleader  should 
select  one  of  the  two  statements  to  meet  the  case,  or  else  make  them  in 
separate  counts.  The  practice,  however,  is  to  allege  "  that  the  defendant 
converted  to  his  own  use,  and  wrongfully  deprived  the  plaintiff,  &c.;"  and 
this  is  generally  the  best  mode  of  declaring. 
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for  the  plaintiff  for  reward  to  the  defendant  in  that  behalf.  Yet  the 
defendants,  although  a  reasonable  time  for  that  purpose  has  elapsed, 
have  not  yet  delivered  the  said  goods  to  the  plain  tiff  at  W.  aforesaid  or 
elsewhere ;  and  the  same  have,  by  reason  of  the  defendants'  negligence 
and  carelessness  in  that  behalf,  become  wholly  lost  to  the  plaintiff. 

*  Diverting  water  from  a  mill.'] — That  the  plaintiff  was  possessed  of 
a  mill,  and  by  reason  thereof  was  entitled  to  the  flow  of  a  stream  for 
working  the  same,  and  the  defendant,  by  cutting  the  bank  of  the  said 
stream,  diverted  the  water  thereof  away  from  the  said  mill. 

*  Infringement  of  a  patent.'] — That  the  plaintiff  was  the  first  and 
true  inventor  of  a  certain  new  manufacture,  that  is  to  say,  of  "  certain 
improvements  in  the  manufacture  of  sulphuric  acid,"  and  thereupon 
her  majesty  Queen  Victoria,  by  letters- patent  under  the  great  seal  of 
England,  granted  the  plaintiff  the  sole  privilege  to  make,  use,  exercise 
and  vend  the  said  invention  within  England  for  the  term  of  fourteen 

years  from  the day  of ,  a.d. ,  subject  to  a  condition  that 

the  plaintiff  should  within  six  calendar  months  next  after  the  date  of 
the  said  letters-patent  cause  to  be  enrolled  in  the  High  Court  of  Chan- 
cery an  instrument  in  writing  under  his  hand  and  seal  particularly 
describing  and  ascertaining  the  nature  of  his  said  invention,  and  in 
what  manner  the  same  was  to  be  and  might  be  performed,  and  the 
plaintiff  did  within  the  time  prescribed  fulfil  the  said  condition,  and 
the  defendant  during  the  said  term  did  infringe  the  said  patent  right. 

Infringement  of  a  copyright.] — See  a  form  with  a  claim  for  an  in- 
junction, post,  "  Injunction." 

Excessive  distress  for  rent.] — That  the  defendant  wrongfully  and 
maliciously  seized,  as  a  distress  for  certain  arrears  of  rent  claimed  by 
the  defendant  to  be  due  to  him  [or  "  to  E.  F."']  from  the  plaintiff  [or 
"  G.  -B^'"]  for  and  in  respect  of  certain  premises,  certain  goods  and 
chattels  of  the  plaintiff"  then  being  in  and  upon  the  said  premises,  and 
afterwards  sold  the  same  under  the  said  distress  for  the  said  arrears, 
and  the  costs  and  expenses  of  the  said  distress  and  of  the  appraisement 
and  sale  thereof  (omit  the  sale  if  none  made) ;  and  the  said  goods  and 
chattels  so  seized  and  sold  as  aforesaid  were  in  quantity  and  value,  at 
the  time  of  the  said  seizure  and  sale,  more  than  reasonably  sufficient  to 
satisfy  the  said  arrears  of  rent  and  the  said  costs  and  expenses. 

*  Defamation  of  character  (a).] — That  the  defendant  falsely  and 
maliciously  spoke  and  published  of  the  plaintiff  the  words  following : 
that  is  to  say,  "  he  is  a  thief"  [if  there  be  any  special  damage,  here 
state  it  with  such  reasonable  particularity  as  to  give  notice  to  the  de- 
fendant of  the  peculiar  injury  complained  of;  for  instance]  whereby 

the  plaintiff  lost  his  situation  as  gamekeeper  in  the  employ  of  A. 

*  Libel  (a).] — That  the  defendant  falsely  and  maliciously  printed 

(a)  By  the  C.  L.  P.  Act,  1852,  sect.  61,  "  In  actions  of  libel  and  slander 
the  plaintiff  shall  be  at  liberty  to  aver  that  the  words  or  matter  complained 
of  were  used  in  a  defamatory  sense,  specifying  such  defamatory  sense, 
without  any  prefatory  averment  to  show  how  such  words  or  matter  were 
used  in  that  sense,  and  such  averment  shall  be  put  in  issue  by  the  denial  of 
the  alleged  libel  or  slander ;  and  where  the  words  or  matter  set  forth,  with 
or  without  the  alleged  meaning,  show  a  cause  of  action,  the  declaration  shall 
be  sufficient" 
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and  published  of  the  plaintiff  in  a  newspaper  called  " "  the  words 

following;  that  is  to  say,  "he  is  a  regular  prover  under  bankruptcies," 
tlie  defendant  meaning  thereby  that  the  plaintiff  had  proved  and  was 
in  the  habit  of  proving  fictitious  debts  against  the  estates  of  bankrupts, 
with  the  knowledge  uiat  such  debts  were  fictitious. 

Malicious pro8ecution.'\ — That  the  defendant  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  appeared  before  a  jus- 
tice of  the  peace,  and  charged  the  plaintiff  with  having  stolen  some 
goods;  and  upon  such  charge  procured  the  said  justice  to  grant,  and 
the  said  justice  did  accordingly  grant,  his  warrant  for  the  apprehension 
of  the  plaintiff,  and  for  bringing  him  before  the  said  justice  or  some 
other  justice  of  the  jieace  to  be  dealt  with  according  to  law ;  and  the 
defendant,  under  and  by  virtue  of  the  said  warrant,  procured  the 
plaintiff  to  be  arrested,  and  to  be  imprisoned  in  a  police  oflBce,  and 
afterwards  brought  in  custody  before  the  said  justice,  who,  having 
heard  the  said  charge,  dismissed  the  same,  and  discharged  the  plaintiff 
out  of  custody. 

Beplevin. — See  the  forms,  &c.,  post,  Index,  **  Replevin." 


Sect.  IV.  —  Pbacticai.  Forms  bblating  to  Declarations. 


1.  Notice  of  filing  a  Declaration  (o). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

Take  notice,  that  a  declaration,  dated  the day  of ,  a.d. 

18 — ,  is  filed  in  the  office  of  the  Masters  of  this  Honourable  Court,  at 

,  against  you,  at  the  suit  of  the  above-named  plaintiff,  and  unless 

you  plead  thereto  in  eight  days  judgment  will  be  signed  against  you 
by  default. 

Dated .  Yours,  &c. 

P.  A.  plaintiff's  attorney 
[or  "agent."] 
To  Mr.  C.  D.,  the  above-named  defendant 


(a)  The  only  cases  in  which  a  declaration  is  novr  filed  are  those  pointed 
by  the  28th  sect.,  where  a  defendant  resident  within  the  jurisdiction  has  not 
appeared  to  a  writ  which  is  not  indorsed  in  the  special  form,  or  where  a  de- 
fendant is  out  of  the  jurisdiction;  and  the  court  or  a  judge,  in  an  order  for 
liberty  to  the  plaintiff  to  proceed,  has  required  the  declaration  to  be  filed- 
It  is  not  necessary  to  give  any  notice  of  the  filing,  unless  ordered  by  the 
court  or  a  judge :  (see  Goodliffe  v.  Neavet,  21  L.  J.,  Exch.,  338.) 
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2.  Notice  to  plead  indorsed  on  the  Declaration  (a). 

The  defendant  is  to  plead  hereto  in  eight  days  (6),  otherwise  judg- 
ment. 


3.  The  like,  when  delivered  separately. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pl^as."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
The  defendant  is  to  plead  to  the  declaration  herein  in  eight  days, 

otherwise  judgment.     Dated . 

Youi*s,  &c. 
To  Mr.  D.  A.,  defendant's  attorney  P.  A.,  plaintiff's  attorney 

[or  "agent."]  [or  "  agent."] 

(a)  By  the  62nd  sect,  of  the  C.  L.  P.  Act,  1852,  "  No  rule  to  plead  or 
demand  of  plea  shall  be  necessary,  and  the  notice  to  plead  indorsed  on  the 
declaration  or  delivered  separately  shall  be  sufficient."  Before  this  enact- 
ment, the  plaintiff,  before  he  could  sign  judgment,  had  to  give  a  notice  to 
plead,  enter  a  rule  to  plead  and  demand  a  plea.  The  notice  alone  will 
now  suffice.  It  is  given  by  the  plaintiff  on  or  after  the  delivering  or  filing 
of  the  declaration  for  the  purpose  of  compelling  defendant  to  plead  and 
obtaining  a  judgment  by  default  for  want  of  a  plea:  (see  Fenton  v.  Austin, 
5  Dowl.  113.)  It  may,  as  provided  for  by  the  above  enactment,  be  either 
indorsed  on  the  declaration  or  delivered  separately.  It  is  always  so  in- 
dorsed when  the  declaration  is  filed. 

(6)  By  sect.  63  of  the  C.  L.  P.  Act,  1852,  "  In  cases  where  the  defendant 
is  within  the  jurisdiction,  the  time  for  pleading  in  bar,  unless  extended  by 
the  court  or  a  judge,  shall  be  eight  days;  and  a  notice  requiring  the  de- 
fendant to  plead  thereto  in  eight  days,  otherwise  judgment,  may,  whether 
the  declaration  be  delivered  or  filed,  be  indorsed  upon  the  declaration  or 
delivered  separately."  Further  time  may  be  allowed  by  the  court  or  a  judge : 
(see  1  Pr.  10th  ed.  224.)  The  time  for  pleading  in  abatement  is  the  same 
as  before  the  Act,  viz.  four  days  exclusive  from  the  delivery  or  filing  of  the 
declaration.  As  to  pleading  between  the  10th  August  and  the  24th  Oc- 
tober (see  1  Pr.  10th  ed.  221) ;  as  to  the  time  for  pleading  after  an  order  for 
particulars  (see  id.  222) ;  after  an  order  to  plead  several  matters  (id.);  after 
security  for  costs  (see  id.) ;  after  judgment  of  respondeas  ouster  (id.  223); 
after  amendment  of  declaration  (see  id.).  Where,  before  the  Act,  the  decla- 
ration was  indorsed  "  to  plead  in ,"  it  was  held,  that  it- should  be  under- 
stood to  mean  within  the  number  of  days  allowed  by  the  rules  of  the  court, 
and  the  court  refused  to  set  aside  a  judgment  signed  upon  it.  (Hifferman  v. 
Langelle,  2  B.  &  P.  363 ;  and  see  Collins  v.  Rose,  5  M.  &  W.  194;  7  Dowl.  796.) 
It  is  apprehended,  however,  that  such  a  notice,  or  a  notice  giving  the  de- 
fendant a  less  time  to  plead  in  than  he  is  entitled  to,  is  irregular,  and  tnight 
be  set  aside,  upon  an  application  for  that  purpose  made  within  the  time  for 
pleading :  (see  Braty  v.  Baldock,  Barnes,  302.)  It  was  held  in  a  case  before 
the  Act,  that  if  the  notice  gave  the  defendant  more  time  to  plead  than  he 
was  entitled  to,  he  was  entitled  to  the  time  so  given.  {Solomonsonw.  Parker, 
2  Dowl.  405.)  As  to  a  calendar  month's  notice  to  plead  after  the  lapse  of  a 
year,  see  1  Pr.  10th  ed.  223. 

As  to  the  time  for  pleading  where  the  defendant  is  out  of  the  jurisdiction, 
this  will  be  decided  on  by  the  court  or  judge  when  granting  an  order, 
under  the  18th  or  19th  sections  of  the  Act,  giving  the  plaintiff  liberty  to 
proceed. 
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4.  Demand  or  Notice  requiring  a  Plaintiff  to  declare  (a). 

In  the  Q.  B.  [or  «  C.  P."  or  "  Exch.  of  Pleas."] 
A.  B.  V.  a  D. 
Take  notice,  that  the  defendant  requires  the  plaintiff  to  declare 

herein  within  four  days,  otherwise  judgment.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.,  plaintiff's  attorney  D.  A.,  defendant's  attorney 

\or  "  agent."]  [or  "  agent."] 

(o)  This  notice  is  the  first  proceeding  of  the  defendant  for  the  purpose 
of  compelling  the  plaintiff  to  declare.  Before  the  C.  L.  P.  Act,  1852,  s.  53, 
the  defendant  compelled  the  plaintiff  to  declare  by  a  rule  to  declare :  that 
enactment  substitutes  a  notice  for  the  rule.  The  plaintiff  has  the  whole  of 
the  term  next  after  the  appearance  is  entered,  to  declare,  and  this  whether 
it  be  in  term  or  vacation,  and  until  the  term  has  expired  he  cannot  be  non- 
prossed for  not  declaring.  If  he  do  not  declare  within  that  time,  or  within 
such  further  time  to  declare  as  he  may  obtain  of  the  court  or  a  judge  {post, 
p.  93),  then  the  defendant  may,  at  the  expiration  of  four  days  next  after  a 
notice,  according  to  the  53rd  sect,  served  upon  the  plaintiff,  his  attorney  or 
agent,  as  the  case  may  be,  sign  judgment  of  nonpros  :  (see  Foster  v.  Pryme, 
8  M.  &  W.  664;  9  DowL  749;  Norrish  v.  Richards,  3  A.  &  E.  733.)  The 
notice  cannot  be  given  until  after  the  expiration  of  the  time  in  which  the 
plaintiff  is  bound  to  declare  to  prevent  his  being  nonprossed.  [Harris  v. 
Duncan,  cor.  Patteson,  J.,  at  Chambers,  1837.)  It  cannot  be  given,  nor  can 
judgment  of  nonpros  be  signed,  until  the  defendant  has  appeared.  {Anon.,  2 
Chit  37  ;  Bate  v.  Bolton,  4  DowL  160;  2  C.  M.  &  R.  365;  Hall  v.  Champ- 
neys,  4  Dowl.  713.)  Nor  can  such  judgment  be  signed  if  the  defendant 
has  appeared  after  notice  not  to  do  so.  {Solly  v.  Richardson,  6  Dowl.  774 ; 
Walker  v.  Medland,  1  D.  &  L.  159.)  It  cannot  be  signed  if  there  be  several 
defendants,  until  all  have  appeared.  {Palmer  v.  Feistel,  2  Dowl.  507 ;  In- 
wood  v.  Mawley,  2  B.  &  C.  553 ;  5  D.  &  R,  350.)  If,  all  having  appeared, 
one  defendant  only  is  in  a  position  to  sign  it,  he  must  sign  it  on  behalf  of 
himself  alone,  and  cannot  do  so  on  behalf  of  all  ( Hamlet  v.  Bingham  or  Bree- 
don,  5  Scott,  N.  R.,  889;  4  M.  &  G.  909);  for  the  plaintiff  is  not  bound  to 
proceed  against  all  who  are  named  as  defendants  in  the  writ  {ante,  72),  and 
if  one  defendant  be  not  proceeded  against,  the  proper  course  for  him  to  take 
is  to  sign  judgment  of  nonpros  as  against  himself  {Per  Maule,  J.,  5  Scott, 
N.  R.,  893 ;  Roe  v.  Cock,  2  T.  R.  257.)  The  notice  to  declare  cannot  be  given, 
nor  can  judgment  be  signed,  pending  an  order  for  a  stay  of  proceedings : 
(see  Johns  v.  Saunders,  5  D.  &  L.  49.)  Only  one  notice  is  necessary ;  and 
therefore  if  the  plaintiff  obtains  further  time  to  declare  after  such  demand, 
the  defendant  will  be  entitled  to  sign  judgment  of  nonpros  at  the  expiration 
of  the  last  order  for  time  without  a  fresh  notice  (see  Teulon  v.  Gant,  5  Dowl. 
153;  Towers  v.  Powell,  1  H.  Bl.  87);  for,  when  the  plaintiff  has  obtained 
time  to  declare  he  remains  in  the  same  situation  when  it  has  expired  as  he 
was  in  when  he  obtained  it.    ( Wells  v.  Hare,  1  Dowl.  366  ) 

The  four  days  given  by  the  notice  to  declare  are  reckoned  one  day  exclu- 
sive and  the  other  inclusive ;  and  if  the  plaintiff  do  not  declare  in  that  time, 
or  obtain  a  judge's  order  for  further  time  to  declare,  the  defendant  may  sign 
judgment  of  nonpros.  But  if  the  defendant  do  not  sign  such  judgment  within 
that  time,  the  plaintiff  may  declare  at  any  time  within  a  year  after  the  writ 
of  summons  is  returnable:  (see  C.  L.  P.  Act,  1852,  s.  58.)  The  writ  is 
deemed  returnable  on  the  day  of  service  of  it,  and  from  that  day  therefore 
must  the  year  be  calculated  :  (see  Hodgson  v.  Mee,  5  N.  &  M.  302 ;  3  A.  & 
E.  765;  Barnes  v.  Jackson,  3  Dowl.  404;  1  Bing.,  N.  S.,  545;  1  Hodges' 
Rep.  59.)  After  the  year  has  expired  judgment  of  nonpros  for  not  declaring 
cannot  be  signed,  nor  consequently  can  any  notice  to  declare  be  of  any 
avail  to  the  defendant,  for  tlie  action  is  then  altogether  out  of  court:  (see 
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5.  Summons  and  Order  fcr  Time  to  declare  (a). 

\Formal  parts  as  usual  on  a  summons]  "  to  show  cause  why  the 
plaintiff  should  not  have  [a  month's]  time  [or  *  further  time']  to  declare 
herein." 

*  An  order  may  be  readily  framed Jrom  the  terms  of  the  summons. 


6.  Affidavit  of  a  Misnomer,  to  ground  Application  to  compel  an 
Amendment  of  Declaration  for  it,  Sfc.  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

^A.  B.  plaintiff 

Between/  /-r   r»  /°    j 

)  C.  D.  (sued  as 

C  C.  F.)  defendant. 

I,  C.  J).,  Gi{ ,  in  the  county  of ,  ,  the  above-named 

defendant,  and  against  whom  the  plaintiff  hath  declared  by  the  name 
of  C.  F.,  make  oath  and  say, 

1.  That  I  am  named  and  called  by  the  name  of  C.  D.,  and  by  the 
surname  of  D.  have  always  hitherto  been  named  and  called ;  and  that 
I  am  not  nor  never  was  called  or  known  by  the  said  surname  of  F. 
(If  the  misnomer  be  in  the  christian  name  alter  this  accordingly.) 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."} 


7.  Summons  and  Order  thereon. 

[Formal parts  as  usual}  "  to  show  cause  why  the  declaration  herein 
should  not  be  amended  at  the  costs  of  the  plaintiff,  by  inserting  the 
defendant's  name  of  John  Smith  for  the  name  of  Jonathan  Smith,  by 
which  he  is  called  and  misnamed  therein,  and  why  in  the  meantime  the 
proceedings  should  not  be  stayed." 

An  order  may  be  readily  framed  from  the  terms  of  the  summons. 

Worley  v.  Lee,  2  T.  R.  112 ;  Morton  v.  Gray,  9  B.  &  C.  544.)  It  would  seem, 
that,  though  the  plaintiff's  proceedings  are  stayed  by  a  rule  under  the  In- 
terpleader Act,  or  any  other  interlocutory  rule  or  order,  for  a  great  portion 
of  the  year,  still  that  portion  will  be  counted  as  part  of  it  ( Unite  v.  Hum- 
phrey, 3  Dowl,  532);  and  so,  where  the  proceedings  are  stayed  by  injunction. 
{Home  V.  Took,  4  M.  &  Scott,  183;  2  Dowl.  776;  see  the  226th  sect,  of  the 
Act,  as  to  injunctions,  post,  Index,  "Injunction.")  So,  the  days  between 
the  10th  August  and  24th  October  will  be  counted  as  part  of  the  year,  though 
the  plaintiff  is  prevented  declaring  during  that  period;  and  in  case  of  a 
writ  served  during  it,  the  plaintiff  must  declare  before  the  10th  of  August 
in  the  following  year. 

(a)  If  the  plaintiff  wants  further  time  to  declare  to  prevent  a  judgment 
oi  nonpros,  after  having  received  a  notice  from  the  defendant  requiring  him 
to  declare,  or  to  prevent  his  being  out  of  court  at  the  expiration  of  a  year 
from  the  service  of  the  writ  of  summons,  his  coiurse  is  to  take  out  a  summons, 
and  obtain  a  judge's  order  for  such  time. 

(6)  The  application  for  this  purpose  is  authorized  by  the  3  &  4  Will.  4, 
c.  42,  s.  11 ;  see  ante,  71,  72.  The  application  for  the  amendment  should, 
it  seems,  be  made  within  the  time  allowed  for  pleading  in  abatement  (Hinton 
V.  Stevens,  1  H.  &  W.  521,  sed  query),  and  at  all  events  before  the  time  for 
pleading  has  expired.  (Kitchen  v.  Brooks,  5  M.  &  W.  522;  8  Dowl.  232 ; 
S.  C.  nom.  Kitchen  v.  Roots.) 
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8.  Summons  and  Order  to  strike  out  Surplusage  and  unnecessary 
Allegations  (a). 

[^Formal  parts  as  usual']  "  to  show  cause  why  the  statements  of 
(time,  quantity,  quality  and  value  of  the  goods,  Sfc,  according  to 
what  the  superfluous  statement  may  be),  should  not  be  struck  out  of 
the  declaration,  [or  '  plea,  &c.']  herein,  and  why  the  plaintiff  [or  '  de- 
fendant'] should  not  pay  the  costs  occasioned  thereby  and  of  this  ap- 
plication, and  why  in  the  meantime  further  proceedings  should  not  be 
stayed." 

An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


9.  Summons  and  Order  to  strike  out  or  amend  a  Declaration  or 
Pleading  framed  to  prejudice,  embarrass  or  delay  a  fair  Trial  (Jb). 

[Formal  parts  as  usual]  "  to  show  cause  why  the  statement  in  the 


(a)  By  the  C.  L.  P.  Act,  1852,  s.  49,  "  All  statements  which  need  not  be 
proved,  such  as  the  statement  of  time,  quantity,  quality  and  value,  where 
these  are  immaterial ;  the  statement  of  losing  and  iindtng,  and  bailment,  in 
actions  for  goods  or  their  value ;  the  statement  of  acts  of  trespass  having 
been  committed  with  force  and  arms,  and  against  the  peace  of  our  lady  the 
queen  ;  the  statement  of  promises  which  need  not  be  proved,  as  promises  in 
indebitatus  counts,  and  mutual  promises  to  perform  agreements,  and  all 
statements  of  a  like  kind  shall  he  omitted."  It  will  be  seen  that  this  enact- 
ment imperatively  requires  unnecessary  statements  to  be  omitted ;  and  if 
unnecessary  statements  are  vexatiously  made,  the  court  or  a  judge  may 
order  them  to  be  struck  out,  and  this  with  costs  :  (see  Farmer  v.  Champneyt, 
1  C.  M.  &  R.  369  ;  Fisher  v.  Snow,  3  Dowl.  27  ;   Townsend  v.  Gurney,  id.  168 ; 

1  C.  M.  &  R.  590.)  Independently  of  this  enactment  as  a  general  rule  any 
matter  which  is  clearly  superfluous,  and  especially  if  it  be  of  any  length, 
may  be  ordered  to  be  struck  out,  and  at  the  plaintiff's  cost.  (1  Sellon, 
239;  Tidd,  9th  edit.  617;  Dundas  v.  Lord  Weymouth,  Cowp.  665;  Price  v. 
Fletcher,  id.  727.)  In  an  action  against  forty-six  defendants,  the  court 
ordered  the  word  "defendants"  to  be  substituted  for  the  names  of  the 
several  defendants  in  the  declaration,  in  all  the- places  where  they  occurred, 
excepting  the  first  {Meeke  v.  Oxlade,  1  N.  R.  289;  see  Carmack  v.  Gundry, 
3  B.  &  Aid.  272.)  So,  if  a  declaration  unnecessarily  contain  indecent  or 
scandalous  language,  it  may  be  ordered  to  be  struck  out  with  costs.   {Anon., 

2  Wils.  20;  Imp.,  B.  R.,  224.)  The  application  should,  unless  some  point 
of  law  be  involved  in  it  so  as  to  warrant  an  application  to  the  court  (see 
per  Alderson,  B.,  4  Dowl.  223),  be  made  in  the  first  instance  to  a  judge  at 
chambers.  {Ward  v.  Graystock,  4  Dowl.  717.)  It  should,  in  general,  be 
made  before  plea  pleaded,  and  before  the  defendant  has  obtained  time  to 
plead.  {Wilkins  v.  Perry,  Hardw.  129;  see  Law  v.  Williamson,  Imp.,  C.  P., 
6th  ed.  170;  Thomas  v.  Jackson,  2  Bing.  453  :  10  Moore,  152.)  The  order, 
if  granted,  would  generally  be  with  costs  ( Lawrence  v.  Stephens,  3  Dowl. 
777),  especially  if  the  plaintifi*  refused  before  the  application  was  made  to 
strikeout  the  improper  matter.  The  case  maybe  referred  to  the  Master, 
for  him  to  decide  as  to  what  is  unnecessarily  or  improperly  stated  ;  or  for 
him  to  report  to  the  court  on  the  subject ;  but  this  is  rarely  done,  unless  in 
the  case  of  scandal  and  impertinence,  or  where  the  superfluous  matter  is  so 
mixed  up  in  the  declaration  as  not  to  be  easily  separated  and  distinguished, 
or  pointed  out  with  distinctness  to  the  attention  of  the  court  or  judge. 
{Ba<iley  v.  Watkins,  1  Chit.  Rep.  450.) 

(b)  By  the  C.  L.  P.  Act,  1852,  s.  52,  "  If  any  pleading  be  so  framed  as  to 
prejudice,  embarrass  or  delay  the  fair  trial  of  the  action,  the  opposite  party 
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declaration  [or  * count  of  the  declaration,'  or  '  so  much  of  the 

plea  of  the  defendant']  that  {the  objectionable  matter)  should 

not  be  struck  out  [or  '  why  the  declaration,'  or  * count  of  the  de- 
claration,' or  'plea  of  the  defendant,'  or  * plea  of  the  defendant,' 

should  not  be  amended  by {slating  in  substance  or  in  words  the 

amendment  ordered)],  and  why  the  plaintiflF  [or  '  defendant']  should- 
not  pay  the  costs  of  and  occasioned  by  the  said  striking  out  [or 
'amendment']  and  of  this  application,  and  why  the  defendant  should 

not  have days  further  time  to  plead  after  the  said  striking  out  [or 

'amendment']  be  made,  and  why  in  the  meantime  further  proceedings 
herein  shoula  not  be  stayed."     {The  judge  may  make  such  order  in 
the  matter,  and  respecting  the  costs  of  tlie  application,  as  he  may 
think  fit.) 
An  order  may  be  readily  framed  from  the  terms  of  this  summons. 


10.  Summons  and  Order  for  striking  out  one  of  two  or  more  Counts 
for  the  same  Cause  of  Action  {a). 

[Formal parts  as  usual]  "  to  show  cause  why  the  [first  and  second] 

may  apply  to  the  court  or  a  judge  to  strike  out  or  amend  such  pleading,  and 
the  court  or  any  judge  shall  make  such  order  respecting  the  same,  and  also 
respecting  the  costs  of  the  application,  as  such  court  or  judge  shall  see  fit" 
This  section  was  inserted  by  the  House  of  Commons  in  lieu  of  a  provision 
that  pleadings  might  be  objected  to  by  special  demurrer  on  the  grounds  of 
duplicity,  argumentativeness  and  uncertainty,  if  the  effect  of  such  duplicity, 
argumentativeness  and  uncertainty  was  to  embarrass  or  mislead  the  oppo- 
site party  ;  but  that  the  judgment  upon  such  demurrer  was  not  to  be  sub- 
ject to  be  reversed  on  error :  (see  HoU.  notes  on  the  Act,  p.  29  ;  see  Forsyth 
V.  Bristowe,  22  L.  J.,  Efcch.,  70,  where  a  replication  to  a  plea  of  the  Statute 
of  Limitations  was  ordered  to  be  amended ;  and  see  Hancock  v.  Noyes,  23 
L.  J.,  Exch.,  110. 

(a)  By  r.  1,  T.  T.  1853,  "  Except  as  hereinafter  provided,  several  counts 
on  the  same  cause  of  action  shall  not  be  allowed,  and  any  count  or  counts 
used  in  violation  of  this  rule  may,  on  the  application  of  the  party  objecting, 
within  a  reasonable  time,  or  before  an  order  made  for  time  to  plead,  be 
struck  out  or  amended  by  the  court  or  a  judge,  on  such  terms,  as  to  costs  or 
otherwise,  as  such  court  or  judge  may  think  fit." 

By  r.  ,2,  T.  T.  1853,  "  Several  pleas,  replications  or  subsequent  pleadings, 
or  several  avowries  or  cognizances  founded  on  the  same  ground  of  answer 
or  defence,  shall  not  be  allowed :  Provided,  that,  on  an  application  to  the 
court  or  a  judge  to  strike  out  any  count,  or  on  objection,  taken  before  the 
judge  on  a  summons  to  plead  several  matters,  to  the  allowance  of  several 
pleas,  replications  or  subsequent  pleadings,  avowries  or  cognizances,  on  the 
ground  of  such  counts  or  other  pleadings'being  in  violation  of  this  rule,  the 
court  or  the  judge  may  allow  such  counts  on  the  same  cause  of  action,  or 
such  pleas,  replications,  or  subsequent  pleadings,  or  such  avowries  or  cog- 
nizances founded  on  the  same  ground  of  answer  or  defence,  as  may  appear 
to  such  court  or  judge  to  be  proper  for  the  determining  the  real  question  in 
controversy  between  the  parties  on  its  merits,  subject  to  such  terms,  as  to 
costs  and  otherwise,  as  the  court  or  judge  may  think  fit." 

By  r.  3,  "  When  no  such  rule  or  order  has  been  made  as  to  costs  by  the 
court  or  judge,  and  on  the  trial  there  is  more  than  one  count,  plea,  replica- 
tion or  subsequent  pleading,  avowry  or  cognizance  on  the  record,  founded 
on  the  same  cause  or  action  or  gjound  of  answer  or  defence,  and  the  judge 
or  presiding  officer  before  whom  the  cause  is  tried  shall  at  the  trial  certify  to 
that  effect  on  the  record,  the  party  so  pleading  shall  be  liable  to  the  oppo- 


96  Declaration.  [book  hi. 

(as  the  case  may  be)  counts  should  not  be  struck  out  [or  '  amended'] 
at  the  plaintiff's  costs,  the  same  being  on  the  same  cause  of  action,  and 
in  violation  of  the  rule  in  that  behalf,  and  why  the  plaintiff  should 
not  pay  the  costs  of  this  application,  and  why  the  defendant  should 
not  have  a  week's  further  time  to  plead  after  the  striking  out  [or 
'  amendment']  and  why  in  the  meantime  all  proceedings  should  not  be 
stayed." 

An  order  may  be  readily  framed  from  the  terms  of  the  summons. 

site  party  for  all  costs  occasioned  by  such  count,  plea  or  other  pleading  in 
respect  of  which  he  has  failed  to  establish  a  distinct  cause  of  action,  or  dis- 
tinct ground  of  answer  or  defence,  including  those  of  the  evidence  as  well 
as  those  of  the  pleading."  (As  to  what  counts  will  be  allowed  or  not,  see 
1  Pr.  10th  ed.  214,  215.) 
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Sect.  I.— Commencements  and  Conclusions  of  (J). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. (c). 

2).  "^     The  defendant  by his  attorney  \or  "  in  person,"  as  the 

ats.  > case  may  be'\  says  \Jiere  state  first  defence  or  the  substance  of 
B.  }plea]. 

2.  And  for  a  second  (d)  plea  the  defendant  says  [here  state  the  second 
defence  or  plea~\ . 

3.  And  for  a  third  {d)  plea  the  defendant  says  [here  state  the  third 
defence  or  plea  and  so  on.  If  the  plea  is  to  part  only  of  the  decla- 
ration, say,  *'  and  for  a  [second  («?)]  plea  to (^stating  to  what  it  is 

pleaded),  the  defendant  says,  &c."] 

Every  second  and  subsequent  plea,  avovyry  or  cognizance  must  he 
written  in  a  separate  paragraph  and  numbered. 

(a)  As  to  pleas  in  abatement,  see  poU,  "  Pleas  in  Abatement ;"  as  to  pleas 
puis  darrien  continuance,  see  post,  "  Pleas  puis  darrien  Continuance ;' '  as  to 
pleas  of  nul  tiel  record,  see  post,  "Pleas  nut  tiel  Record;"  as  to  pleas  of 
payment  of  money  into  court,  see  post,  "  Pleas  of  Payment  of  Money  into 
Court."  See  the  practice  relating  to  pleas  in  general,  I  Pr.  10th  ed.  220  to 
277. 

(6)  The  C.  L.  P.  Act,  1852,  gives  a  form  of  commencement  in  Schedule 
(B.),  and  see  the  67th  sect.  Sect.  66  renders  it  unnecessary  to  have  any 
allegations  of  actionem  non  or  actionem  ulterius  non,  or  the  like.  Sect.  68 
prohibits  any  formal  commencement  or  conclusion  to  a  plea  of  defence 
arising  after  action  brought,  and  renders  it  necessary  only  to  show  in  the 
body  that  it  did  so  arise.  It  is  doubtful  whether  these  enactments  apply  to 
pleading  in  abatement  or  in  estoppel.  It  is  submitted  that  they  do  not, 
and  especially  so  as  to  the  former. 

(c)  By  the  54th  sect,  of  the  C.  L.  P.  Act,  1852,  pleas  and  subsequent 
pleadings  must  be  entitled  of  the  court,  and  dated  of  the  day  of  the  month, 
and  year  when  pleaded.     See  the  enactment  and  notes,  ante,  70. 

(d)  The  form  given  by  the  act  states  the  number  of  the  plea  in  the  body 
of  it ;  but  it  will  be  found  in  practice  more  convenient  to  insert  the  word 
"  further"  instead.     No  doubt  this  may  be  done. 
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Commencement  of  Plea  by  Infant,  defended  by  Guardian  (a). 


In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d. 

tl 

B.  J  of  twenty-one  years,  as  the  guardian  of  the  defendant,  says,  that 
[&c.,  state  the  defence.  See  the  form  of  plea  of  defendant's  infancy, 
post,  100.] 


D.'\     And  the  defendant  by  G.  G.  who  is  admitted  by  the  court 
ats.  >  here  to  defend  for  the  defendant,  who  is  an  infant  within  the  age 


Sect.  II.— Pleas  ix  Actios  Ex  Coxtkactu. 

N^.B.  The  forms  hamng  this  asterisk  *  before  them  are  those  given 
by  the  C.  L.  P.  Act,  1852. 

*  Denial  of  debt. 1 — That  he  never  was  indebted  as  alleged  (b). 

[This  plea  is  applicable  to  declarations  like  those  contained  in  the 
first  section  of  forms,  ante,  77  to  81,  and  there  described  as  the 
money  counts  (b).    See  1  Pract.  10th  ed.  234.] 


(a)  As  to  the  mode  of  obtaining  the  appointment  of  guardian  and  other 
matters  as  to  infants,  see  post,  '^Infants." 

(6)  By  R.  T.  1853,  r.  6,  "  In  all  actions  on  simple  contract,  except  as 
hereinafter  excepted,  the  plea  of  non  assumpsit,  or  a  plea  traversing  the 
contract  or  agreement  alleged  in  the  declaration,  shall  operate  only  as  a 
denial  in  fact  of  the  express  contract,  promise  or  agreement  alleged,  or  of 
the  matters  of  fact  from  which  the  contract,  promise  or  agreement  alleged 
may  be  implied  by  law." 

"  Exempli  gratia  :  In  an  action  on  a  warranty,  such  pleas  will  operate  as 
a  denial  of  the  fact  of  the  sale  and  warranty  having  been  given,  but  not  of 
the  breach  ;  and,  in  an  action  on  a  policy  of  insurance,  of  the  subscription 
to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the  com- 
mencement of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  war- 
ranties." 

"  In  actions  against  carriers  and  other  bailees  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions  against 
agents  for  not  accounting,  such  pleas  will  operate  as  a  denial  of  any  express 
or  implied  contract  to  the  effect  alleged  in  the  declaration,  but  not  of  the 
breach." 

"  To  causes  of  action  to  which  the  plea  of  'never  was  indebted'  is  appli- 
cable, as  provided  in  Schedule  B.  (36)  of  the  C.  L.  P.  Act,  1852,  and  to  those 
of  a  like  nature,  the  plea  of  non-assumpsit  shall  be  inadmissible,  and  the  plea 
of  '  never  was  indebted '  will  operate  as  a  denial  of  those  matters  of  fact 
from  which  the  liability  of  the  defendant  arises;  exempli  gratia,  in  actions 
for  goods  bargained  and  sold,  or  sold  and  delivered,  the  plea  will  operate  as 
a  denial  of  the  bargain  and  sale,  or  sale  and  delivery,  in  point  of  fact ;  in 
the  like  action  for  money  had  and  received,  it  will  operate  as  a  denial  both 
of  the  receipt  of  money  and  the  existence  of  those  facts  which  make  such 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 

As  to  what  may  be  given  in  evidence  under  non  assumpsit  or  never  in- 
debted, see  1  Pr.  lOtb  ed.  237,  &c. 

By  R.  T.  1853,  r.  11,  "  The  plea  of '  nil  debet'  shall  not  be  allowed  in  any 
action."  This,  however,  does  not  do  away  with  the  plea  in  penal  actions 
under  21  Jac.  1,  c.  4 :  (see  Jones  v.  WilUams,  4  M.  &  W.  375 ;  Earl  Spencer 
V.  Swannell,  3  id.  154 ;  Faulkner  v.  Chevell,  10  Ad.  &  El.  76  ;  Edinburgh,  SfC. 
Company  v.  Hebblewhite,  6  M.  &  W.  707.) 
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*  Denial  of  contract.'] — That  he  did  not  promise  as  alleered. 

[^This  plea  is  applicable  to  other  declarations  on  simple  contracts^ 
not  on  bills  and  notes,  such  as  those  contained  in  the  second  section  of 
forms,  ante,  82.  It  would  be  unobjectionable  to  use  "did  not  war- 
rant," "  did  not  agree/'  or  any  other  appropriate  denial.] 

Denial  of  plaintiffs  being  executors  or  administrators.] — That  the 
plaintiffs  are  not  executors  [or  "administrators"]  as  alleged  (a). 

Denial  of  the  plaintiffs  being  assignees.] — That  the  plainti£&  are  not 
assignees  as  alleged  {a). 

Denial  of  defendant  being  executor  or  administrator.]— That  the 
defendant  is  not  executor  [or  "administrator"]  as  alleged  (a). 

Denial  of  defendant's  mahing  the  note  or  accepting  the  bill  declared 
on.] — That  the  defendant  did  not  make  the  said  promissory  note  [or 
"  accept  the  said  bill"]  as  alleged  (J). 

Denial  of  indorsement.] — That  the  defendant  [or  "  the  said  E.  F."] 
did  not  indorse  the  said  promissory  note  \or  "bill"]  as  alleged (6). 

Denial  of  defendant's  having  had  notice  of  dishonour  of  note  or 
bill.] — That  the  defendant  did  not  have  due  notice  of  the  dishonour  of 
the  said  promissory  note  [or  "  bill"]  as  alleged. 

Denial  of  supply  of  goods  in  action  on  guarantee.] — That  the  plain- 
tiff did  not  supply  the  goods  to  the  said  J&.  F.  as  alleged. 

Denial  of  breach  of  promise  to  repair,  Sfc] — That  the  defendant 
did  keep  the  said  premises  in  repair,  and  he  did  not  use  them  in  an 
untenantlike  or  improper  manner,  and  he  cultivated  and  managed  the 
same  according  to  good  husbandry  and  the  custom  of  the  country. 
^These  traverses  must  of  course  agree  in  substance  with  the  averments 
of  the  breach  or  breac/ies  in  the  declaration.] 

General  denial  of  breach.] — The  defendant  denies  the  said  alleged 
breach  [or  "  breaches"]  of  the  said  promise   [or   "  agreement"   or 


(a)  By  R.  T.  1853,  r,  5,  "  In  all  actions  by  and  against  assignees  of  a 
bankrupt  or  insolvent,  or  executors  or  administrators,  or  persons  autho- 
rized by  act  of  parliament  to  sue  or  be  sued  as  nominal  parties,  the  cha- 
racter in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to  sue 
or  be  sued  shall  not  in  any  case  be  considered  as  in  issue  unless  specially 
denied." 

(b)  In  an  action  against  an  indorser,  the  defendant  will  not  be  allowed 
to  plead  denying  the  indorsement  to  him.  (M'Gregor  v.  Rhodes,  25  Law  J., 
Q.  B.,  318.)  By  R.  T.  1853,  r,  7,  "  In  all  actions  upon  bills  of  exchange  and 
promissory  notes,  the  plea  of 'non  assumpsit'  and  'never  indebted'  shall  be 
inadmissible."  In  such  actions,  therefore,  a  plea  in  denial  must  traverse 
some  matter  of  fact ;  exempli  gratis,  the  drawing,  or  making,  or  indorsing, 
or  accepting,  or  presenting,  or  notice  of  dishonour  of  the  bill  or  note." 
But,  though  non  assumpsit  is  pleaded,  still  the  plaintiff  could  not  treat  it 
as  a  nullity,  unless  the  defendant  were  under  terms  of  pleading  issuably : 
(see  Eddison  v.  Pigram,  16  M.  &  W,  137.)  A  judge  would,  however,  set 
it  aside,  and  generally  with  costs.  {Robeson  v.  Ellis,  5  D.  &  L.  403.)  It 
may  still  be  pleaded,  if  allowed  by  statute,  as,  under  the  Bankrupt  Act,  12 
&  13  Vict.  c.  106,  ss.  202,  204 :  (see  Weeks  v.  Argent,  16  M.  &  W.  817;  and 
see  further,  1  Pr.  10th  ed.  240.) 
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"  covenant"],  and  says  that  he  is  not  guilty  of  the  same  or  any  part 
thereof. 

•  Denial  of  deed.'] — That  the  alleged  deed  is  not  his  deed  (a). 

No  record  of  judgment] — That  there  is  no  record  of  the  said  judg- 
ment {b). 

Judgment  recovered.]— See  the  form,  post,  "  Nul  tiel  Record." 

Infancy  of  defendant.] — ^That  the  defendant,  at  the  time  of  the  con- 
tracting of  the  said  debts  [or  "  accepting  the  said  bill,"  or  "  making 
the  said  deed,"  or  "  accruing  of  the  said  causes  of  action,"  as  the  case 
in  the  declaration  may  he],  was  an  infant  within  .the  age  of  twenty-one 
years  (c). 

Coverture  of  defendant.] — That  the  defendant,  at  the  time  of  the 
contracting  of  the  said  debts  [or  "  accepting  the  said  bill,"  or  "  making 
the  said  deed,"  or  "  accruins:  of  the  said  causes  of  action,"  as  the  case 
in  the  declaration  may  be] ,  was  the  wife  of  J).  D.  (c). 

•  Statute  of  Limitations.] — That  the  alleged  cause  of  action  did  not 
accrue  within  six  years  {state  the  period  oflinutation  applicable  to  the 
case)  before  this  suit. 

•  Payment.] — That  before  action  he  satisfied  and  discharged  the 
plaintiff's  claim  by  payment  (<f). 

Satisfaction.] — ^That  before  action  he  satisfied  and  discharged  the 
plaintiff's  claim  by  delivering  to  him  goods. 

(a)  By  R.  T.  1853,  r.  10,  "  In  actions  on  specialties  and  covenants,  the 
plea  of  non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the 
deed  in  point  of  fact  only,  and  all  other  defences  shall  be  specially  pleaded, 
including  matters  which  make  the  deed  absolutely  void,  as  well  as  those 
which  make  it  voidable."  As  to  what  may  be  given  in  evidence  under  this 
plea,  see  1  Pr.  10th  ed.  244. 

(6)  As  to  trials  by  the  record,  see  post,  "  Nul  tiel  Record." 

(c)  By  R.  R.  1853,  r.  8,  "  in  every  species  of  actions  on  contract,  all 
matters  in  confession  and  avoidance,  including  not  only  those  by  way  of 
discharge,  but  those  which  show  the  transaction  to  be  either  void  or  voidable 
in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded  ;  exempli  gratia,  infancy,  coverture,  release,  payment,  performance, 
illegality  of  consideration  either  by  statute  or  common  law,  drawing,  indors- 
ing, accepting,  &c.,  bills  or  notes  by  way  of  accommodation,  set-off,  mutual 
credit,  unseaworthiness,  misrepresentation,  concealment,  deviation,  and  va- 
rious other  defences,  must  be  pleaded :  (see  this  rule  and  the  cases,  1  Pr. 
10th  ed.  234.) 

See  the  commencement  of  the  plea  when  defendant  is  an  infant,  ante, 
98,  and  as  to  the  mode  of  procuring  a  guardian  to  be  appointed  and  for 
other  proceedings  as  to  infants,  see  post,  "  Infants." 

The  plea  of  coverture  must  be  pleaded  in  person  if  the  defendant's  hus- 
band be  living.     (Co.  Lit.  135  ;   Oulds  v.  Sansom,  3  Taunt  261.) 

(d)  By  R.  T.  1853,  r.  13,  "  In  any  case  in  which  the  plaintiff  (in  order  to 
avoid  the  expense  of  the  plea  of  payment  or  set-off)  shall  have  given  credit 
in  the  particulars  of  his  demand  for  any  sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the  plaintiff,  or  which  the  plaintiff  admits 
the  defendant  is  entitled  to  set  off,  it  shall  not  be  necessary  for  the  defendant 
to  plead  the  payment  or  set-off  of  such  sum  or  sums  of  money.  But  this 
rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the  amount  of 
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*  Set-off.^ — That  the  plaintiff  at  the  commencement  of  this  suit  was, 
and  still  is,  indebted  to  the  defendant  in  an  amount  equal  to  the  plain- 
tiff's claim,  for  {here  state  the  cause  of  set-off,  as  in  a  declaration : 
see  forms,  ante,  77  to  84),  which  amount  the  defendant  is  willing  to 
set  off  against  the  plaintiff's  claim. 

Tenrfer.]— And  for  a  plea  to  the  said  £ ,  parcel,  &c.,  the  defend- 
ant says  that  he  was  always  ready  and  willing  to  pay  to  the  plaintiff 

the  said  sum  of  £ ,  parcel,  &c.,  and  that  before  action  he  tendered 

and  offered  to  pay  the  same  to  him,  but  he  refused  to  accept  it,  and 

the  defendant  now  brings  the  said  £ into  court  ready  to  be  paid  to 

the  plaintiff. 

Payment  into  court.'] — See  the  form  of  this  plea  and  subsequent 
proceedings,  post,  "  Payment  of  Money  into  Court." 

Bankruptcy  of  defendant.']— Th&t  the  defendant  became  a  bankrupt 
within  the  true  intent  and  meaning  of  the  statutes  in  force  concerning 
bankrupts,  and  that  the  causes  of  action  accrued  to  the  plaintiff  before 
the  defendant  so  became  bankrupt. 

Defendant's  discharge  under  Insolvent  Act.] — That,  by  an  order  of 
adjudication  made  by  the  court  for  the  relief  of  insolvent  debtors, 
according  to  the  statute  made  and  passed  in  the  session  of  parliament 
held  in  the  first  and  second  years  of  the  reign  of  her  majesty,  for  the 
relief  of  insolvent  debtors  in  England,  the  defendant  was  duly  dis- 
charged of  and  from  the  alleged  cause  [or  "  causes"]  of  action,  and 
the  said  order  remains  in  force. 

Plenb  administramt.] — That  they  have  fully  administered  the  goods 
and  chattels  which  were  of  the  said  E.  F.,  deceased,  at  the  time  of  his 
death,  and  which  have  since  corae  to  the  hands  of  the  defendants,  or 
either  of  them,  as  executors  [or  "  administrators"]  as  aforesaid  to  be 
administered,  and  that  the  defendants  had  not  nor  had  either  of  them, 
at  the  commencement  of  this  suit  or  at  any  time  since,  nor  have  they 
or  either  of  them,  any  goods  or  chattels  which  were  of  the  said  JE.  F., 
at  the  time  of  his  death,  in  the  hands  of  the  defendants  as  executors 
[or  "  administrators'']  as  aforesaid  to  be  administered. 

*  Helease  before  action.] — That  after  the  alleged  claim  accrued, 
and  before  this  suit,  the  plaintiff  by  deed  released  the  defendant  there- 
from. 


his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without  giving 
credit  for  any  particular  sum  or  sums,  or  to  cases  of  set-oflF  where  the  plain- 
tiff does  not  state  the  particulars  of  such  set-off." 

By  r.  14,  "  Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evi- 
dence in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar:"  (see 
1  Pr.  10th  ed.  235.) 

By  the  C.  L.  P.  Act,  1852,  s.  75,  "  Pleas  of  payment  and  set-off,  and  all 
other  pleadings  capable  of  being  construed  distributively,  shall  be  taken  dis- 
tributively  ;  and  if  issue  is  taken  thereon,  and  so  much  thereof  as  shall  be 
sufficient  answer  to  part  of  the  causes  of  action  proved  shall  be  found  true 
by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  so  much  of 
the  causes  of  action  as  shall  be  answered,  and  tor  the  plaintiff  in  respect  of 
so  much  of  the  causes  of  action  as  shall  not  be  so  answered:  (see  Gabriel  v. 
Dresser,  2i  L.  J.,  C.  P.,  81  ;  Wilkinson  v.  Kirby,  23  L.  J.,  C.  P.,  224;  Parr 
v.  Jewell,  16  C.  B.  684 ;  Chappel  v.  Danidson,  25  L.  J.,  C.  P.,  225  ;  Blagrave 
V.  Bristol  Water-works  Company,  26  L.  J.,  Exch.,  57.) 
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The  like,  after  action.'] — That  after  the  commencement  of  this  ac- 
tion, the  plaintiff  by  deed  released  the  defendant  from  the  said  causes 
of  action  (a). 

Equitable  drfence.']—AxiA  for  a  plea  [or  "farther  plea"]  for  defence 
on  equitable  grounds,  the  defendant  says  [^c,  ajt  to  what  may  be 
pleaded  or  not  as  an  eqvatable  defence,  see  1  Pract.  10th  ed.  232, 
233,  n.] 


Sect.  III. — Pleas  in  Actions  for  Torts. 

N.B.  The  forms  with  this  asterisk  *  before  them  are  those  given  by 
the  Act. 

*  Not  guilty.'] — That  he  is  not  guilty  {b). 

Not  guilty  by  statute.']— Th&t  he  is  not  guilty,  [/n  this  case  insert 
in  the  margin  of  the  plea  the  words  "  By  statute,"  together  with  the 
year  or  years  of  the  reign  in  which  the  statute  or  statutes  were  passed, 
and  the  chapter  and  section  of  each  of  them  if  more  than  one,  and  state 
also  whether  the  acts  are  public  or  otherwise,  as  for  example,  "  By 
statute  11  Geo.  2,  c.  19,  s.  21,  a  public  act"  (c). 


(a)  If  the  defence  arise  puis  darrien  continuance,  see  the  form  of  the  plea, 
post,  "Puis  darrien  Continuance." 

(6)  By  R.  T.  1853,  r.  16,  "  In  actions  for  torts,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement,  and  no  other  defence  than  such  denial  shall  be  admissible  under 
that  plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  particular  matter 
of  fact  alleged  in  the  declaration. — Exempli  gratia :  In  an  action  for  a  nui- 
sance to  the  occupation  of  a  house  by  carrying  on  an  offensive  trade,  the 
plea  of  not  guilty  will  operate  as  a  denial  only  that  the  defendant  carried  on 
the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the 
house,  and  will  not  operate  as  a  denial  of  the  plaintiflf's  occupation  of  the 
bouse. — In  an  action  for  obstructing  a  right  of  way,  such  plea  will  operate  as 
a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way. — In 
an  action  for  slander  of  the  plaintiff  in  his  office,  profession  or  trade,  the 
plea  of  not  guilty  will  operate  in  denial  of  speaking  the  words,  of  speaking 
them  maliciously  and  in  the  defamatory  sense  imputed,  and  with  reference 
to  the  plaintiff's  office,  profession  or  trade,  but  it  will  not  operate  as  a  denial 
of  the  fact  of  the  plaintiff  holding  the  office  or  being  of  the  profession  or 
trade  alleged. — In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the 
neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  debt,  judgment 
or  preliminary  proceedings. — In  actions  against  a  carrier,  the  plea  of  not 
guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt 
of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  for  the  purpose  for 
which  they  were  received." — As  to  what  may  be  given  in  evidence  under  this 
plea,  see  1  Pr.  10th  ed.  236. 

By  r.  17,  "All  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  in  actions  on  contract" 

(c)  By  R.  T.  1853,  r.  21,  "  In  every  case  in  which  a  defendant  shall  plead 
the  general  issue,  intending  to  give  the  special  matter  in  evidence,  by  virtue 
of  an  act  of  parliament,  he  shall  insert  in  the  margin  of  the  plea  the  words, 
'  By  Statute,'  together  with  the  year  or  years  of  the  reign  in  which  the  act 
or  acts  of  ptirliament  upon  which  he  relies  for  that  purpose  were  passed, 
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Non  detinet.] — That  the  defendant  did  not  nor  doth  detain  the  said 
goods,  or  any  or  either  of  them  [or  any  of  them],  as  alleged  (a). 

Traverse  in  trespass,  of  the  premises  being  plaintiff's.'] — That  the 
said  dwellinghouse  was  not  the  plaintiflF's  as  alleged  (b). 

Traverse  in  trover  or  trespass,  of  the  goods  being  plaintiffs."] — That 
the  said  goods  were  not,  nor  were  any  or  either  ot  them,  the  plaintiflp's 
as  alleged  (c). 

Liberum  tenewentum.] — That  the  said  dwelling-house  and  land  were 
the  dwelling-house  and  land  and  soil  and  freehold  of  the  defendant  [or 
"  o{  E.  F.,"]  and  that  the  defendant  committed  the  alleged  trespasses 
as  his  servant,  and  by  his  command. 

In  crim.  con.,  denial  of  the  woman  being  plaintiff's  wife.] — That 
the  said  Mary  was  not  the  wife  of  the  plaintiff  as  alleged. 

*  Leave  and  licence.] — That  he  did  what  is  complained  of  by  the 
plaintiff's  leave. 

Lien  in  detinue.] — ^That  it  was  agreed  between  the  plaintiff"  and  the 
defendant,  in  consideration  of  the  defendant's  advancing  to  the  plain- 
tiff 100/.,  that  the  defendant  should  have  a  lien  on  the  said  goods  and 
deeds  until  repayment  thereof  with  interest ;  that  the  defendant  ad- 
vanced to  the  plaintiff"  the  lOOZ.,  but  the  plaintiff"  has  not  repaid  the 
same  with  interest ;  therefore  the  defendant  detained  and  still  detains 
the  goods  and  deeds. 

Truth  of  the  slander  or  libel.] — That  the  slanderous  words  [or  "  li- 
bellous matters"]  complained  ot  are  true  in  this,  that,  [&c.  state  con- 
cisely the  facts,  showing  the  truth]. 

*  Self-defence.] — That  the  plaintiff"  first  assaulted  the  defendant, 
who  thereupon  necessarily  committed  the  alleged  assault  in  his  own 
defence. 

and  also  the  chapter  and  section  of  each  of  such  acts,  and  shall  specify 
whether  such  acts  are  public  or  otherwise;  otherwise  such  plea  shall  be 
taken  not  to  have  been  pleaded  by  virtue  of  any  act  of  parliament ;  and 
such  memorandum  shall  be  inserted  in  the  margin  of  the  issue,  and  of  the 
Nisi  Prius  record :"  (see  further,  1  Pr.  10th  ed.  254.) 

(a)  By  R,  T.  1853,  r.  15,  "  In  actions  for  detaining  goods,  the  plea  of  «om 
detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods  by  the  de- 
fendant, but  not  of  the  plaintifiF's  property  therein ;  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea."  As  to  what  may  be 
given  in  evidence  under  this  plea,  see  1  Pr.  10th  ed.  245. 

(b)  By  R.  T.  1853,  r.  19,  "  In  actions  for  trespass  to  land,  the  plea  of  not 
guilty  shall  operate  as  a  denial  that  the  defendant  committed  the  trespass 
alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiflF's  posses- 
sion or  right  of  possession  of  that  place,  which,  if  intended  to  be  denied, 
must  be  traversed  specially."  As  to  what  may  be  given  in  evidence  under 
this  plea,  see  1  Pr.  10th  ed.  252. 

(c)  By  T.  R.  1853,  r.  20,  "  In  actions  for  taking,  damaging  or  converting 
the  plaintiff's  goods,  the  plea  of  not  guilty  shall  operate  as  a  denial  of  the 
defendant  having  committed  the  wrong  alleged,  by  taking,  damaging  or 
converting  the  goods  mentioned,  but  not  of  the  plaintiff's  property  therein." 
As  to  what  may  be  given  in  evidence  under  this  plea,  see  1  Pr.  10th  ed.  246, 
252. 
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*  Right  of  way.'] — That  the  defendant,  at  the  time  of  the  alleged 
trespass,  was  possessed  of  land,  the  occupiers  whereof  for  twenty  years 
before  this  suit  enjoyed  as  of  right  and  without  interruption  a  way  on 
foot  and  with  cattle  from  a  public  highway  over  the  said  land  of  the 
plaintiff  to  the  said  land  of  the  defendant,  and  from  the  said  land  of  the 
defendant  over  the  said  laud  of  the  plaintiff  to  the  said  public  highway, 
at  all  times  of  the  year,  for  the  more  convenient  occupation  of  the  said 
land  of  the  defendant,  and  that  the  alleged  trespass  was  a  use  by  the 
defendant  of  the  said  way. 

Right  of  common.'] — That  the  defendant,  at  the  time  of  the  alleged 
trespass,  was  possessed  of  land,  the  occupiers  whereof  for  thirty  years 
before  this  suit  enjoyed  as  of  right  and  without  interruption  common 
of  pasture  over  the  said  land  of  the  plaintiff  for  all  their  cattle,  levant 
and  couchant  upon  the  said  land  of  the  defendant,  at  all  times  of  the 
year,  and  that  the  alleged  trespass  was  a  use  by  the  defendant  of  the 
said  common  of  pasture. 


Sbct.  IV. — Pbacticai,  Forms  relating  to  Pleas. 
1.  Notice  to  plead. 
See  the  forms  and  notes,  ante,  91. 


2.  Summons  for  further  Time  to  plead  (a). 

[Formal parts  as  usual]  "  to  show  cause  why  the  defendant  should 
not  have  a  month's  [further]  time  to  plead." 

See  the  form  of  summons  and  order  for  time  to  plead  after  a  deli- 
very of  particulars,  post,  "Particulars  of  Demand." 


3.  Order  thereon  (a). 

B.  "J  [Formal parts  as  usual]  "  I  order,  that  the  defendant  have  [a 
V.  >  month's]  further  time  to  plead  [after  a  delivery  of  particulars], 
D.  *  pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of 
trial  for  the  first  sittings  in  the  next  term  [or  *'  for  the  sittings  in  or 

after term,"  or  "for  the  assizes,"  or  "before  the  sheriff"],  if 

necessary  (b),  or  in  default  of  pleading,  taking  the  like  short  notice  of 


(a)  If  further  time  to  plead  become  necessary,  the  defendant  may  obtain 
it  by  a  judge's  order  on  a  summons,  if  the  judge,  in  his  discretion,  think  it 
reasonable  that  it  should  be  granted.  Orders  for  further  time  to  plead  are 
not  granted  so  much  as  of  course  as  they  used  to  be  before  the  C.  L.  P.  Act, 
1852:  (see  the  Commissioners'  Report,  39.)  Where  a  defendant  has  taken 
out  a  summons  for  further  time  to  plead,  which  is  dismissed  after  his  time 
for  pleading  has  expired,  he  is  in  general  entitled  to  the  remainder  of  that 
day  to  plead.  {Evans  v.  Senior,  4  Exch.  818 ;  1  L.  M.  &  P.  170 ;  Mengens  v. 
Perry,  15  M.  &  W.  537.) 

(6)  This  term  "if  necessary"  is  inv/iriably  inserted  in  orders  for  time  to 
plead;  but,  notwithstanding  it  is  bo,  still  the  judges  will  not  generally  in- 
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executing  a  writ  of  inquiry.    (The  Judge  may  omit  such  of  these  terms 

or  impose  others,  as  he  may  think  Jit.)    Dated . 

(Judge's  or  Baron's  signature.) 


4.  Summons  for  Leave  to  plead  several  Matters  (a). 

^Formal  parts  as  usual]  "  to  show  cause  why  the  defendant  should 
not  have  leave  to  plead  several  matters  in  this  cause,  viz. :"  ^kere  state 
concisely  the  nature  of  the  proposed  pleas,  or  annex  an  abstract  and 
say,  "  the  several  matters  in  the  abstract  annexed."] 


quire  into  whether  short  notice  was  really  necessary  or  not:  (and  see  Drake 
v.  Pickford,  15  M.  &  W.  607.)  Indeed  some  of  them  have  said  that  the 
term  "if  necessary"  ought  be  altogether  struck  out  of  orders  for  time  to 
plead  as  idle  and  superfluous. 

(a)  See  the  practice  as  to  pleading  several  pleas,  1  Pr.  10th  ed.  255,  &c. 

By  the  C.  L.  P.  Act,  1852,  s.  81,  "The  plaintitf  in  any  action  may,  by 
leave  of  the  court  or  a  judge,  plead  in  answer  to  the  plea,  or  the  subsequent 
pleading  of  the  defendant,  as  many  several  matters  as  he  shall  think  neces- 
sary to  sustain  his  action.  And  the  defendant  in  any  action  may,  by  leave 
of  the  court  or  a  judge,  plead  in  answer  to  the  declaration,  or  other  subse- 
quent pleading  of  the  plaintiff,  as  many  several  matters  as  he  shall  think 
necessary  for  his  defence,  upon  an  affidavit  of  the  party  making  such  appli- 
cation, or  his  attorney,  if  required  by  the  court  or  judge,  to  the  effect  that 
he  is  advised  and  believes  that  he  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  him,  and  that  the  several  matters  sought 
to  be  pleaded  as  aforesaid  by  way  of  confession  and  avoidance  are  respec- 
tively true  in  substance  and  in  fact :  Provided  that  the  costs  of  any  issue, 
either  of  fact  or  law,  shall  follow  the  finding  or  judgment  upon  such  issue, 
and  be  adjudged  to  the  successful  party,  whatever  may  be  the  result  of  the 
other  issue  or  issues." 

By  s.  84,  "  The  following  pleas,  or  any  two  or  more  of  them,  may  be 
pleaded  together  as  of  course,  without  leave  of  the  court  or  a  judge ;  that  is 
to  say.  a  plea  denying  any  contract  or  debt  alleged  in  the  declaration,— a 
plea  of  tender  as  to  part,  -  a  plea  of  the  Statute  of  Limitations,— set-off, — 
bankruptcy  of  tlie  defendant, — discharge  under  an  insolvent  act, — plene  ad- 
ministravit, — plene  administravit  praeter, — infancy, — coverture,—  payment, 
— accord  and  satisfaction, — release,  — not  guiity, — a  denial  that  the  pro- 
perty, an  injury  to  which  is  complained  of,  is  the  plaintiff's, — leave  and 
licence, — son  assault  demesne, — and  any  other  pleas  which  the  judges  of  the 
said  superior  courts,  or  any  eight  or  more  of  them,  of  whom  the  chief  judges 
of  the  said  courts  shall  be  three,  shall  by  any  rule  or  order,  to  be  fi:om  time 
to  time  by  them  made  in  term  or  vacation,  order  or  direct." 

By  R.  T.  1853  (pleading  rules),  r.  2,  several  pleas,  founded  on  the  same 
ground  of  answer  or  defence,  shall  not  be  allowed:  provided  that  on  an 
objection  taken  before  the  judge  on  a  summons  to  plead  several  matters  to 
the  allowance  of  several  pleas,  on  the  ground  of  such  pleas  being  in  violation 
of  this  rule,  the  judge  may  allow  such  pleas,  founded  on  the  same  g^round 
of  answer  or  defence,  as  may  appear  to  such  judge  to  be  proper  for  the  de- 
termining the  real  question  in  controversy  between  the  parties  on  its  merits, 
subject  to  such  terms,  as  to  costs  or  otherwise,  as  the  judge  may  think  fit: 
(see  rr.  1  and  3,  ante,  95.) 

■  By  R.T.  1853  (pleading  rules),  r.  22,  "A  plea  containing  a  defence  arising 
after  the  commencement  of  the  action  may  be  pleaded  together  with  pleas 
of  defences  arising  before  the  commencement  of  the  action :  provided  that 
the  plaintiff  may  confess  such  plea,  and  thereupon  shall  be  entitled  to 

f5 
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5.  Affidavit  in  support  of,  by  DefendarWs  Attorney  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  D.  A.,  of ,  attorney  at  law,  make  oath  and  say, 

1.  That  I  am  tlie  attorney  in  this  action  for  the  above-named  de- 
fendant 

2.  That  I  am  advised  and  I  believe  that  the  defendant  has  jnst 
ground  to  traverse  the  several  matters  herein  proposed  to  be  traversed 
by  him,  and  which  appear  in  the  abstract  annexed  to  the  summons 

herein  of  the  Honble.  Mr.  Justice  [<w  "Baron"] ,  dated  the 

instant,  for  liberty  to  plead  such  matters,  and  I  am  advised  and  believe 
that  the  several  matters  sought  to  be  pleaded  and  as  appear  by  the  said 
abstract,  by  way  of  confession  and  avoidance,  are  respectively  true  in 
substance  and  in  fact.  {If  the  pleas  required  are  only  traverses,  then 
omit  this  latter  statement.  If  on  the  other  hand  they  are  pleas  in  con- 
fession and  avoidance  only,  then  omit  the  former  statement.  Some- 
times, where  the  truth  of  the  matters  are  more  peculiarly  in  the  plain- 
tiff'^ s  own  knoicledge,  he  will  be  satisfied  with  an  affidavit  of  the  truth 
only  of  parts  of  the  pleas ;  andseefurtlier,  note,  infra.) 

Sworn  [&c.  a«  usual,  see  post,  **  Affidavits."] 


the  costs  of  the  cause  up  to  the  time  of  the  pleading  of  such  first-mentioned 
plea."     But— 

By  R.  23,  "  When  a  plea  is  pleaded  with  an  allegation,  that  the  matter  of 
defence  arose  after  the  last  pleading,  the  plaintiff  shall  be  at  liberty  to  con- 
fess such  plea,  and  shall  be  entitled  to  the  costs  of  the  cause  up  to  the  time 
of  pleading  such  plea :  provided  that  this  and  the  preceding  rule  shall  not 
apply  to  the  case  of  such  plea  pleaded  by  one  or  more  only  out  of  several 
defendants." 

(a)  We  have  just  seen,  supra,  that  by  the  C.  L.  P.  Act,  1852,  s.  81,  an 
aflBdavit  must  be  made  by  the  defendant  or  his  attorney,  if  required  by  the 
court  or  judge,  to  the  effect  that  he  is  advised  and  believes  that  he  has  just 
grounds  to  traverse  the  several  matters  proposed  to  be  traversed  by  him, 
and  that  the  several  matters  sought  to  be  pleaded  by  way  of  confession  and 
avoidance  are  respectively  true  in  substance  and  in  fact.  The  defendant 
need  not  come  prepared  with  this  affidavit  on  the  attendance  of  the  sum- 
mons, for  it  is  only  on  the  hearing  of  the  summons  that  the  judge  may 
require  it.  If  he  requires  it  he  wUl  either  adjourn  the  summons  for  the 
production  of  it,  or,  as  is  most  frequently  the  case,  make  the  order  subject 
to  the  production  of  the  affidavit  to  the  plaintiff's  attorney  or  agent,  within 
a  limited  number  of  days,  otherwise  that  the  pleas  be  struck  out.  Some  of 
the  judges  are  more  strict  in  requiring  this  affidavit  than  others.  Some 
require  it  in  all  cases  where  asked  for  by  the  plaintiff.  Some  require  it  only 
in  cases  where  there  may  be  reason  to  suppose  that  the  pleas  are  sham  or 
false  ones,  or  not  bona  fide  required  to  be  pleaded  to  meet  any  real  defence. 
The  latter  seems  the  true  principle  to  act  on.  In  some  cases  the  matter  of 
the  plea  may  be  such  that  the  defendant  or  his  attorney  cannot  swear  posi- 
tively to  the  truth  of  it,  and  then  the  judge,  if  he  requires  an  affidavit  at  all, 
will  require  only  an  affidavit  to  the  deponent's  belief  of  its  truth:  (see  per 
Pollock,  C.  B.,  20  L.  T.,  Exch.,  238.)  In  some  cases  the  judge  may  be 
satisfied  with  the  affidavit  of  a  third  party,  instead  of  the  defendant  or  his 
attorney  (see  Lumley  v.  Gye,  20  L.  T.,  Exch.,  71);  and  he  may  be  so,  seeing 
that  be  is  not  by  the  enactment  bound  to  require  any  affidavit  at  all. 
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6.  The  like  by  the  Defendant  himself. 

In  the  Q.  B.  [or  "  C.  P."  or  '*  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  D.,  of ,  the  above-named  defendant,  make  oath  and  say, 

That  I  am  advised  and  I  believe  that  I  have  just  ground  to  tra- 
verse the  several  matters  herein  proposed  to  be  traversed  by  me,  and 
which,  &c, 
{Proceed  as  in  the  preceding  form,  No.  5.) 


7.  Order  thereon. 
B.^     IFarmal  parts  as  usual. 1     I  order  that  the  defendant  be  at 
V.  >  liberty  to  plead  the  several  matters  specified  in  the  abstract  hereto 

If.  J  annexed.    Dated . 

(Judge's  or  Baron's  signature.) 


8.  Summons/or  Leave  to  plead  and  demur  (a). 

[Formal  parts  as  usual]  "  to  show  cause  why  the  defendant  should 
not  have  leave  to  plead  the  several  matters  as  follows  [here  state 
concisely  the  nature  of  the  proposed  pleas,  or  annex  an  abstract  and 
say  'the  several  matters  in  the  abstract  annexed'],  and  why  the 
defendant  should  not  also  have  leave  at  the  same  time  to  demur  to 

the  declaration  [or  '  to  the count  of  the  declaration,'  as  the  case 

may  be]." 


9.  Affidavit  in  support  of  (a). 

In  the  Q.  B.  [«C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  D.  A.,  of ,  attorney  at  law,  make  oath  and  say, 

1.  That  I  am  attorney  in  this  cause  for  the  above-named  defendant. 

2.  That  I  am  advised  and  I  believe  that  he  has  just  ground  to 
traverse  the  several  matters  herein  proposed  to  be  traversed,  and 
which  appear  on  the  abstract  annexed  to  the  summons  herein  of  the 

Honourable  Mr.  Justice ,  dated  the instant,  for  liberty  to 

plead  [or  "  rejoin"]  such  matters  and  to  demur  ;  and  that  the  several 
matters  sought  to  be  pleaded  as  aforesaid  by  way  of  confession  and 
avoidance,  in  the  said  abstract  mentioned,  are  respectively  true  in 
substance  and  in  fact.  (If  the  pleas  required  are  only  traverses,  then 
omit  this  last  statement.  If  the  pleas  are  pleas  in  confession  and 
avoidance  only,  then  omit  the  first  of  these  statements.) 

(a)  By  the  C.  L.  P.  Act,  1852,  s.  80,  "  Either  party  may,  by  leave  of  the 
court  or  a  judge,  plead  and  demur  to  the  same  pleading  at  the  same  time, 
upon  an  affidavit  by  such  party,  or  his  attoraey,  if  required  by  the  court  or 
judge,  to  the  effect  that  he  is  advised  and  believes  that  he  has  just  ground 
to  traverse  the  several  matters  proposed  to  be  traversed  by  him,  and  that 
the  several  matters  sought  to  be  pleaded  as  aforesaid  by  way  of  confession 
and  avoidance  are  respectively  true  in  substance  and  in  fact,  and  that  he  is 
fiirther  advised  and  believes  that  the  objections  raised  by  such  demurrer  are 
good  and  valid  objections  in  law,  and  it  shall  be  in  the  discretion  of  the 
court  or  a  judge  to  direct  which  issue  shall  be  first  disposed  of."  The  affi- 
davit is  rarely  required  in  this  case. 
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3.  That  I  am  advised  and  I  believe  that  the  objections  raised  by  the 
demurrer  in  the  said  abstract  mentioned  are  good  and  valid  objections 
in  law. 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."'}  D.  A. 


10.  Order  thereon. 

B.  1     [Formal  parts  as  usuaLI    I  order  that  the  defendant  have 
V.  >  leave  to  plead  and  demur  in  this  action  at  the  same  time  the  fol- 

D.  S  lowing  pleas  and  demurrer,  viz.  [here  state  corwisely  the  pleas  and 
demurrer  as  allowed,  or  annex  an  abstract  and  say  "  to  plead  and 
demur  at  the  same  time  the  several  matters  and  demurrers  in  the  ab- 
stract annexed  mentioned."} 

(If  the  judge  thinks  that  the  issue  in  law  should  be  tried  first,  or 
vice  versd,  he  may  so  direct  it  in  this  order  or  in  a  subsequent  one,  see 

C.  L.  P.  Act,  1852,  sect.  83.  The  folUncing  may  be  the  form  of  this 
part  of  the  order.  "  And  I  do  further  order  that  the  trial  of  the 
issues  of  fact  on  the  pleas  be  postponed  until  the  issue  of  law  on  the 
demurrer  is  disposed  of.") 


11.  Summons  and  Order  to  strike  out  or  amend  a  Plea  framed  to 
prejudice,  embarrass  or  delay  a  fair  Trial. 

[See  the  form  and  notes,  ante,  93.] 
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Sect.  I. — Replication. 

N.B.  Hie  forms  Jiaving  an  asterisk*  before  them  are  those  given 
by  the  Act. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"  (a).] 

The day  oK ,  a.d. (a). 

jB."1  *  Joinder  of  issue.'\ — The  plaintiff  joins,  [or  "  takes"]  issue 
V.  >upon  the  defendant's  first  [&c.  specijying  toliat  or  what  parf] 
J). }  plea  (b). 

*  Replication  to  pleas  containing  new  matter.'] — The  plaintifi^  as  to 
the  second  plea  says  [Aere  state  the  answer  to  the  plea  as  in  the  follow- 
ing forms.] 

*  To  plea  of  release.] — That  the  alleged  release  is  not  the  plaintiff's 
deed  (c) ;  [or  "  That  the  alleged  release  was  procured  by  the  fraud  of 
the  defendant."] 

(a)  By  the  54th  sect,  of  the  C.  L.  P.  Act,  1852,  the  replication  must  be 
entitled  in  the  court,  and  dated  of  the  day  of  the  month  and  year  when 
pleaded.  See  the  enactment  and  notes  as  to  the  consequence  of  non-com- 
pliance with  it,  ante,  70. 

(i)  The  C.  L.  P.  Act,  1852,  gives  two  forms  of  joinder  of  issue,  one  in 
the  body  of  the  Act  in  sect.  79,  and  the  other  in  the  schedule,  which  in 
words  do  not  correspond  with  each  other.  That  in  the  section  uses  the 
words  "  the  plaintifi'  joins  issue,"  that  in  the  schedule  uses  the  words  "  the 
'plaintiS  takes  issue."  It  may  be  more  correct  to  use  the  term  join*  when 
the  plea  is  a  traverse,  and  the  term  takes  when  the  plea  is  in  confession  and 
avoidance.  But  either  will  do.  The  joinder  of  issue  by  the  79th  sect,  of 
the  Act  operates  as  a  denial  of  the  substance  of  the  whole  of  the  plea,  and 
as  an  issue  thereon.  If  the  plaintiff' wishes  to  put  in  issue  only  a  particular 
part  of  it,  then  he  should  traverse  that  part  accordingly.  The  above  form 
will  apply  to  a  plea  in  abatement  or  any  other  plea,  wliere,  under  the  former 
rules  of  pleading,  the  plaintiff  might  traverse  the  whole  of  the  plea,  and  the 
issue  was  triable  by  a  jury. 

(c)  Or,  instead  of  denying  the  release  in  terms,  the  plaintiff  may  put  the 
fact  and  the  whole  of  the  plea  in  issue  by  simply  taking  issue  on  it,  unless 
indeed  the  plea  is  of  a  release  stating  the  performance  of  conditions  prece- 
dent, in  which  case  that  performance  could  not  be  put  in  issue  without  a 
special  denial  of  it  stating  what  was  not  performed. 
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*  To  plea  of  set-off.'] — That  the  alleged  set-off  did  not  accrue  within 
six  years  before  this  suit. 

*  To  self-defence.'] — That  the  plaintiff  was  possessed  of  land  whereon 
the  defendant  was  trespassing  and  doing  damage  whereupon  the  plain- 
tiff requested  the  defendant  to  leave  the  said  land,  which  the  defendant 
refused  to  do ;  and  thereupon  the  plaintiff  gently  laid  his  hands  on  the 
defendant  in  order  to  remove  him,  doing  no  more  than  was  necessary 
for  that  purpose,  which  is  the  alleged  first  assault  by  the  plaintiff. 

*  To  right  of  way.] — That  the  occupiers  of  the  said  land  did  not  for 
twenty  years  before  this  suit  enjoy  as  of  right  and  without  interruption 
the  alleged  way  (a). 

Of  nul  tiel  record.] — See  the  form,  post,  "  NuU  tiel  Becord." 

Replication  confessing  part  of  a  plea  of  payment.] — And  as  to  the 
defendant's  second  plea,  except  so  far  as  it  is  pleaded  and  relates  to  the 

sum  of  £ ,  parcel  of  the  money  claimed,  the  plaintiff  confesses 

and  admits  that  the  defendant  did  satisfy  and  discharge  by  payment 
as  in  the  said  plea  alleged  the  plaintiff's  claim  as  to  the  said  sum  of 
£ ,  parcel,  &c.,  and  the  plaintiff  says  that  he  will  not  further  pro- 
secute his  suit  against  the  defendant  as  to  the  said  sum  of  £ , 

parcel,  &c.,  and  as  to  the  residue  of  the  defendant's  second  plea  the 
plaintiff  takes  issue  thereon. 

Replication  admitting  part  of  a  plea  of  set-off.] — The  plaintiff 
takes  issue  on  the  defendant's  second  plea,  except  so  far  as  relates  to 

the  sum  of  £ ,  parcel  of  the  plaintiff's  claim,  and  to  the  sum  of 

£ ,  parcel  of  the  amount  in  which  the  plaintiff  is  therein  alleged 

to  be  indebted  to  the  defendant ;  and  as  to  that  plea,  so  far  as  it  relates 
to  those  sums,  parcel,  &c.,  the  plaintiff  admits  that  he  was  and  is  in- 
debted to  the  defendant  in  the  sura  of  £ ,  parcel  of  the  money  in 

which  he  is  in  that  plea  alleged  to  be  indebted,  and  the  plaintiff  is 

willing  to  set  off  the  said  sum  of  £ ,  parcel  of  the  money  claimed 

by  him,  against  the  said  sum  of  £ in  which  he  was  and  is  so  in- 
debted to  the  defendant,  and  he  sets  off  the  same  accordingly,  and 
says  that  he  will  not  further  prosecute  his  claim  or  suit  against  the  de- 
fendant for  or  in  respect  of  the  same. 

Replication  on  equitable  grounds.] — By  the  C.  L.  P.  Act,  1854, 
8.  85,  "The  plaintiff  may  reply,  in  answer  to  any  plea  of  the  defend- 
ant, facts  which  avoid  such  plea  upon  equitabfe  grounds ;  provided 
that  such  replication  shall  begin  with  the  words  '  for  replication  on 
equitable  grounds,'  or  words  to  the  like  effect  (b)." 


(a)  Or  instead  of  this  special  denial  the  plaintiff  might  put  the  whole  plea 
in  issue  by  simply  taking  issue  on  it 

(6)  As  to  when  a  replication  on  equitable  grounds  may  be  struck  out, 
see  id.  sect.  86 ;  and  see  further,  1  Pr.  10th  ed.  232,  233. 
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Sect.  2.— New  Assignment  (a). 

*  To  pleas  of  right  of  way  and  ligTit  of  common.'] — The  plaintiff, 

as  to  the and pleas,  says,  that  he  sues  not  for  the  trespasses 

therein  admitted,  but  for  trespasses  committed  by  the  defendant  in  ex- 
cess of  the  alleged  rights,  and  also  in  other  parts  of  the  said  land  and 
on  other  occaisions,  and  for  other  purposes  than  those  referred  to  in  the 
said  pleas  (b). 

[^If  the  pimntiff  replies  and  new  assigns,  the  new  assignment  may  be 
as  follows :] 

*  And  the  plaintiff,  as  to  the and pleas,  further  says,  that 

he  sues  not  only  for  the  trespasses  in  those  pleas  admitted,  but  also 
for,  &c.  {b). 

*  \Jf  the  plaintiff  replies  and  new  assigns  to  some  of  the  pleas,  and 
new  assigns  only  to  the  other,  the  form  may  be  as  follows ;] 

*  And  the  plaintiff,  as  to  the and pleas,  further  says,  that 

he  sues  not  for  the  trespasses  in  the pleas  {the  pleas  not  replied  to) 

admitted,  but  for  the  trespasses  in  the pleas  (fhe  pleas  replied  to) 

admitted,  and  also  for,  &c.  {b). 

Confession  and  plea  to  new  assignment.] — And  the  defendants,  as  to 
the  said  trespasses  above  newly  assigned,  freely  here  in  court  confess 
the  said  action  of  the  plaintiff^  and  that  the  defendants  were  and  are 
guilty  thereof,  and  that  the  plaintiff  hath  sustained  damages  in  respect 
thereof  to  a  small  amount,  (to  wit)  forty  shillings,  which  they  are 
willing  to  pay,  and  which  they  bring  into  court  ready  to  be  paid  to 
the  plaintiff,  and  they  say  that  the  said  sum  is  enough  to  satisfy  the 
claim  of  the  plaintiff  in  respect  of  the  said  trespasses  newly  assigned. 
And  they  fully  relinquish  and  abandon  so  much  of  their  said  several 
pleas  by  them  above  pleaded  as  relates  to  the  said  trespasses  above 
newly  assigned,  or  any  part  thereof. 


(a)  By  the  C.  L.  P.  Act,  1852,  s.  87,  "  One  new  assignment  only  shall  be 
pleaded  to  any  number  of  pleas  to  the  same  cause  of  action ;  and  such 
new  assignment  shall  be  consistent  with  and  confined  by  the  particulars 
delivered  in  the  action,  if  any,  and  shall  state  that  the  plaintiff  proceeds 
for  causes  of  action  different  from  all  those  which  the  pleas  profess  to  jus- 
tify, or  for  an  excess  over  and  above  what  all  the  defences  set  up  in  such 
pleas  justify,  or  both." 

By  sect  88, "  No  plea,  which  has  already  been  pleaded  to  the  declaration, 
shall  be  pleaded  to  such  new  assignment,  except  a  plea  in  denial,  unless  by 
leave  of  the  court  or  a  judge ;  and  such  leave  shall  only  be  granted  upon 
satisfactory  proof  that  the  repetition  of  such  plea  is  essential  to  a  trial  on  the 
merits." 

The  new  assignment  must  be  delivered  to  the  defendant's  attorney  or 
agent  in  the  same  way  and  within  the  same  time  as  a  replication ;  after 
which,  the  defendant  may  be  compelled,  &c.,  to  plead  to  it,  in  the  same 
manner  as  upon  the  original  declaration,  excepting  that  the  time  for  plead- 
ing to  it  is  only  four  days. 

(6)  The  C.  L.  P.  Act,  1852,  prescribes  these  forms.  See  the  observations 
of  the  Court  of  Exchequer  on  them  in  Glover  v.  Dixon,  9  Exch.  159. 
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Sect.  3. — Rejoindeb. 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas"  (o).] 

The day  of ,  a.d. (a). 

2>.  ^     The  defendant  joins  issue  upon  the  plaintiff's  replication  to  the 
ats.  >  first  [&c.  specifying  wIuU]  plea  (b). 

B.S 


Sect.  4. — Pkactical  Forms  relating  to  Replications  and 
Sdbsequent  Pleadings. 

1.  Notice  to  reply  when  indorsed  on  the  Plea  (c). 

The  plaintiff  is  to  reply  hereto  in  four  days,  otherwise  judgment. 


2.  The  like,  when  delivered  separately. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 
A.  B.  V.  a  D. 
Take  notice,  that  the  defendant  requires  the  plaintiff  to  reply  [or 
"surrejoin"  or  *'  surrebut,"  as  the  case  may  be']  in  this  action  within 

four  days,  otherwise  judgment.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.,  plaintiff's  attorney  D.  A.,  defendant's  attorney 

[or  "  agent"]  [or  "  agent"] 


(a)  The  rejoinder  must  be  entitled  in  the  court,  and  of  the  day  of  the 
month  and  year  when  pleaded.     (C.  L.  P.  Act,  1852,  s.  54,  ante,  70.) 

(6)  The  79th  sect,  of  the  C.  L.  P.  Act,  1852,  gives  this  form.  It  ope- 
rates as  a  denial  of  the  substance  of  the  whole  of  the  replication,  and  as  an 
issue  thereon.  If  the  defendant  wishes  to  put  in  issue  only  a  particular 
part  of  it,  then  he  should  traverse  that  part  accordingly.  Indeed  he  should 
do  so  in  cases  where,  under  the  former  rules  of  pleading,  he  could  not  tra- 
verse the  whole  of  the  replication. 

(c)  By  the  C.  L.  P.  Act,  1852,  s.  S3,  rules  to  reply  and  plead  subse- 
quent pleadings  are  not  necessary,  and  instead  thereof  a  notice  is  substi- 
tuted requiring  the  opposite  party  in  reply,  rejoin,  or  as  the  case  may  be, 
within  four  days,  otherwise  judgment ;  such  notice  to  be  delivered  sepa- 
rately or  indorsed  on  any  pleading  to  which  the  opposite  party  is  required 
to  reply,  rejoin,  or  as  the  case  may  be. 

There  is  no  time  limited  for  replying,  rejoining,  &c. ;  but  the  parties  may, 
unless  notice  has  been  given  to  them  requiring  them  to  do  so,  do  so  any 
time  they  think  proper,  subject,  of  course,  to  the  usual  calendar  month's 
notice  of  proceeding,  where  one  year  has  elapsed  since  the  last  proceeding. 

If  the  plaintiff  do  not  reply,  surrejoin,  surrebut,  &c.,  as  the  ciise  may  bei 
within  the  time  limited  for  that  purpose  after  the  service  of  notice  to  reply, 
&c.,  or  specified  in  the  order  for  further  time,  the  defendant  may,  in  general, 
sign  judgment  of  non  pro*.  Such  judgment  could  not,  however,  be  signed  if 
the  plaintiff  delivered  a  replication  beforehand,  though  the  time  for  replying 
was  out  at  the  time  of  his  delivering  it 
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3.  Summons  and  Order  for  further  Time  to  Reply  or  Surrejoin  (a). 

[^Formal  parts  of  summons  as  usuaT]  "  to  show  cause  why  the 
plaintiff"  should  not  have  a  month's  [or  *  further']  time  to  reply  [or 
'  surrejoin.']" 

An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


4.  Summons,  Affidavit  and  Order  to  Reply  several  Matters  (h). 

[The  forms  in  this  ca^e  may  be  readily  framed  from  those  ante,  105, 
106,  Nos.  4,  5,  6,  substituting  the  icord  "  plaintiff"  for  *'  defendant," 
and  the  words  "  reply"  or  "replication"  ybr  the  words  "plead"  or 
"plea." 


5.  Summons,  Affidavit,  and  Order  for  leave  to  Reply,  or  Surrejoin 
and  Demur  (c). 

[The  forms  in  this  case  may  be  readily  framed  from  those  ante,  107, 
Nos.  8,  9,  10,  substituting  the  word  "  plaintiff"  ^br  "defendant," 
and  the  words  "reply"  or  "replication"  for  the  words  "plead"  or 
"  plea." 


6.  Notice  to  Rejoin  or  Rebut,  indorsed  on  the  Replication  or  Surre- 
joinder (d). 

The  defendant  is  to  rejoin  to  the  replication  herein,  and  plead  to  the 


(a)  If  the  plaintiff  be  not  ready  to  reply  within  the  four  days  limited  by 
the  notice  to  reply,  he  should  obtain  a  further  time  by  judge's  order  for  that 
purpose  on  a  summons.  He  will  not  be  put  to  the  terms  of  replying  issuably, 
unless,  perhaps,  under  very  special  circumstances.  {Crutchley  v.  London 
and  Birmingham  Railway  Company,  2  D.  &  L.  102.) 

(6)  The  81st  sect,  of  the  Act,  ante,  105,  enables  the  plaintiff,  by  leave  of 
the  court  or  judge,  to  reply  several  matters  upon  an  affidavit,  if  the  court  or 
judge  requires  it,  to  the  effect  that  the  plaint. ff  is  advised  and  believes  that 
he  has  just  ground  to  traverse  the  several  matters  proposed  to  be  traversed 
by  him,  and  that  the  several  matters  sought  to  be  replied  by  way  of  confes- 
sion and  avoidance  are  respectively  true  in  substance  and  fact  See  the 
notes,  ante,  106. 

(c)  The  80th  sect,  of  the  Act,  ante,  107,  enables  the  plaintiff,  by  leave  of 
the  court  or  judge,  to  reply,  or  surrejoin  and  demur  to  the  same  plea  at  the 
same  time,  upon  an  affidavit,  if  the  court  or  judge  requires  it,  to  the  effect 
mentioned  in  the  preceding  note,  and  that  the  plaintiff  is  further  advised 
that  the  objections  raised  by  the  demurrer  are  good  and  valid  objections  in 
law;  see  the  notes,  ante,  107. 

(d)  The  rule  to  rejoin  or  rebut,  formerly  in  use,  is  abolished,  and  this 
notice  substituted  in  its  stead  by  the  53rd  sect,  of  the  C.  L.  P.  Act,  1852. 
The  notice  may  be  indorsed  on  the  replication  or  surrejoinder,  as  the  case 
may  be,  or  may  be  delivered  separately.  The  abolished  rule  was  a  four- 
day  one,  expiring  in  four  days  after  service.  The  above  notice,  therefore, 
which  is  substituted  for  it,  should  be  a  four  days'  notice.  If  the  defendant 
do  not  rejoin  or  rebut  in  that  time,  or  in  such  further  time  as  a  judge  on 
summons  may,  by  oider,  grant  to  him,  or  at  any  time  before  judgment  signed, 
the  plaintiff  may  sign  judgment  for  want  of  a  rejoinder. 
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new  assignment  herein  [or  "rebut"]  hereto  in  four  days,  otherwise 
judgment. 


7.  TTie  like,  when  delivered  separately. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 
A.  B.  V.  C.  D. 

Take  notice,  that  the  plaintiflP  requires  the  defendant  to  rejoin  [or 
"  rebut"]  in  this  action  within  four  days,  otherwise  judgment    Dated 

P.  A.,  plaintifiF's  attorney 
To  Mr.  D.  A.,  defendant's  {or  "agent"] 

attorney  [or  "agent"] 


8.  The  like,  to  plead  to  new  Assignment,  Sfc. 

[Same  as  in  either  of  the  above  forms,  Nos.  6,  7,  but  instead  of 
saying  rejoin,  say,  "to  plead  hereto  in  four  days  (a),  otherwise  judg- 
ment," or  if  there  be  occasion  for  a  rejoinder,  as  well  as  a  plea  to  new 
assignment,  say,  "  to  rejoin  hereto,  and  plead  to  the  new  assignment  in 
four  days,  otherwise  judgment."] 


9.  Summons  and  Order  for  further  Time  to  Rejoin,  or  plead  to  New 
Assignment. 

[These  forms  may  be  readily  framed  from  those  ante,  104,  Nos.  2, 
Z,  for  further  time  to  plead.'] 


10.  Summons,  Affidavit,  and  Order  for  leave  to  Rejoin,  SfC,  several 
matters,  or  to  Rejoin  and  Demur  to  the  same  Replication,  Sfc.,  at 
the  same  time. 

[These  forms  may  be  readily  framed  from  those  for  the  same  pur- 
pose for  leave  to  plead,  Sfc.,  and  which  see  ante,  105,  No.  4  to  10,  and 
supra,  6,  6.] 


11.  Month's  Notice  by  Plaintiff,  after  the  lapse  of  a  Year,  of  Inten- 
tion to  proceed  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 
A.  B.  V.  C.  D. 
Take  notice,  that  the  plaintiff  intends  to  proceed  in  this  cause  after 
the  expiration  of  one  calendar  month  from  the  date  hereof,  by  giving 

(a)  The  time  for  pleading  to  a  new  assignment  is,  in  all  cases,  four  days. 

(i)  By  R.  H.  1853,  r.  176,  "  In  all  causes  in  which  there  have  been  no 
proceedings  for  one  year  from  the  last  proceeding  had,  the  party,  whether 
plaintiff  or  defendant,  who  desires  to  proceed,  shall  give  a  calendar  month's 
notice  to  the  other  party  of  his  intention  to  proceed.  The  summons  of  a 
judge,  if  no  order  be  made  thereupon,  shall  not  be  deemed  a  proceeding 
within  this  rule.  Notice  of  trial,  though  afterwards  countermanded,  shall 
be  deemed  a  proceeding  within  it" 

This  rule  only  requires  a  notice  to  be  given  before  taking  a  proceeding 
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a  notice  to  plead  \or  "to  rejoin"]  herein  [or  "by  signing  judgment 
herein  for  want  of  a  plea  or  rejoinder,"  if  the  notice  to  plead  has  been 

already  given.']     Dated . 

Yours,  &c. 
P.  A.,  plaintiff's  attorney 
To  Mr.  D.  A.,  defendant's  attorney  [or  "  agent."] 

[or  "  agent."] 


12.  The  like,  by  Defendant. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 
A.  B.  V.  C.  D. 
Take  notice,  that  the  defendant  intends  to  proceed  in  this  cause  after 
the  expiration  of  one  calendar  month  from  the  date  hereof,  by  giving  a 
notice  to  reply  [or  "surrejoin,"  &c.]  herein  [or  "  to  sign  judgment  of 
nonpros,  for  want  of  a  replication,"  if  the  notice  to  reply  has  been 

already  given.]     Dated . 

Yours,  &c. 
P.  A.,  plaintiff's  [or  "2?.  A.,  defendant's"] 
attorney  [or  "  agent."] 
To  Mr.  D.  A.,  defendant's  [or  "P.  A.,  plaintiff's"] 
attorney  [or  "agent."] 


towards  judgment,  and  does  not  therefore  apply  to  a  motion  to  set  aside 
proceedings  {Loumley  v.  Hempson,  6  Dowl.  558  ;  3  M.  &  W.  632 ;  see  Lord 
V.  Hilliard,  9  B.  &  C.  621);  nor  does  it  apply  to  proceedings  after  verdict 
(Newton  v.  Boodle,  3  C.  B.  795 ;  4  D.  &  L.  664;  May  v.  Wooding,  3  M.  & 
S.  500;  see  Tipton  v.  Meeke,  8  Moore,  579;  Lord  v.  Wardle,  2  C.  B.  295); 
or  after  final  judgment ;  but  it  does  to  proceedings  after  interlocutory  judg- 
ment, as  notices  of  inquiry,  &c. :  (see  Peyton  v.  Burdus,  2  Str.  1100.)  Nor 
does  the  rule  apply  to  a  case  of  signing  judgment  on  a  cognovit,  whether 
given  before  or  after  appearance.  (Thomson  v.  Langridge,  1  Excb.  351 ;  5 
D.  &  L.  213.)  Nor,  it  would  also  seem,  to  a  case  of  signing  judgment  on  a 
judge's  order  allowing  the  signing  of  it.  It  would  seem  that  the  notice  is 
not  necessary  if  the  proceedings  in  the  cause  were  suspended  by  injunction 
(see  Hayley  v.  Riley,  1  Doug.  71,  72,  and  n.;  Bosworth  v.  Phillips,  2  W,  Bl. 
784;  Stockton  and  Darlington  Railway  Company  v.  Fox,  6  Exch.  127),  or 
delayed  by  consent,  or  at  the  defendant's  request.  (Bland  v.  Barley,  3  T.  R. 
530 ;  Watkins  v.  Haydon,  2  W.  Bl.  762 ;  Hayley  v.  Riley,  Doug.  71  ;  Evans 
V.  Davis,  3  Dowl.  786  ;  Bosworth  v.  Phillips,  supra ;  and  see  Doe  d.  Vernon 
V.  Roe,  7  A.  &  E.  14.)  But  it  may  be  otherwise  in  the  case  of  an  order  for 
security  for  costs,  or  for  particulars,  or  the  like. 

A  notice  that  plaintiiFwill  proceed  in  the  cause,  though  not  acted  under 
(Richards  v.  Harris,  3  East,  1 ;  Green  v.  Gauntlett,  1  Str.  531),  or  a  notice  of 
trial,  though  countermanded  (see  the  rule  supra;  Richards  X.Harris,  3  East, 
2,  n.;  Hatchell  v.  Griffiths,  2  Salk.  645),  or  a  judge's  summons  if  an  order  be 
obtained  on  it  (see  the  rule  supra;  1  Sellon,  408  ;  Deacon  v.  Fuller,  1  Dowl. 
675  ;  1  C.  &  M.  349),  is  deemed  a  proceeding  in  the  cause,  so  as  to  render 
the  month's  notice  unnecessary.  So  it  seems  is  a  notice  to  proceed  to  trial 
under  the  101st  sect  of  the  C.  L.  P.  Act,  1852.  (Knight  v.  Gaunt,  1  B.  C. 
142;  17  Jur.  139.)  But  obtaining  an  order  for  changing  the  attorney  in 
the  cause  is  not  such  a  proceeding  (Deacon  v.  Fuller,  I  Dowl.  675 ;  1  C.  & 
M.  349);  nor  is  an  attorney  writing  to  the  attorney  of  the  opposite  party, 
asking  what  course  his  client  means  to  take,  and  threatening  immediate  pro- 
ceedings,    (Doe  d.  Vernon  v.  Roe,  7  A.  &  E.  14.) 

It  is  usual  to  state  in  the  notice  the  proceeding  intended  to  be  taken: 
(see  Burlington  v.  Richardson,  22  L.  J.,  Q.  B.,  385.) 
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CHAPTER  VIII. 

THE  ISSUE  FOR  A  TRIAL  AT  NISI  PRIUS. 


1.  Form  of  Issue  in  general  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas,"  ojs  the  case  may  he\ 

The day  of ,  in  the  year  of  our  Lord  18 — . 

{date  cj  declaration  (a).) 
{Venue.)  A.  B.,  by  P.  A.  his  attorney  [or  "  in  person,"  as  the  case 


(a)  The  issue  is  supposed  to  be  a  transcript  of  the  record,  cont^ning  an 
entry  of  all  the  pleadings,  with  the  order  in  which  they  were  pleaded,  with 
their  dates,  and  concluding  with  an  award  for  a  jury  to  come  and  try  the 
matters  in  issue. 

The  rules  of  H.  T.  1853,  prescribe  the  above  form  of  an  issue.  Such 
alterations  may  be  made  in  it  as  the  nature  of  the  action,  the  description  of 
the  court  in  which  the  action  is  depending,  the  character  of  the  parties,  or 
the  circumstances  of  the  case,  may  render  necessary ;  but  any  variance 
therefrom,  not  being  in  matter  of  substance,  will  not  affect  its  validity  or 
regularity.  (Ibid.)  The  writ  of  summons  (see  Emeri/  v.  Howard,  9  M.  &  W. 
108  ;  1  Dowl.  N.  S.  426  ;  Cooze  v.  Neumegen,  9  M.  &  W.  290  ;  1  Dowl.  N.  S. 
429)  and  its  dAte  {Blissetl  v.  Tennant,  6  Dowl.  46  ;  see  Thin  v.  Plevin,  5  Dowl. 
594 ;  Currey  v.  Bowker,  6  Dowl.  523 ;  Cooze  v.  Neumegen,  9  M.  &  W.  290 ; 
1  Dowl.  N.  S.  429 :  as  to  giving  evidence  of  the  date  of  the  writ,  though 
not  inserted,  see  Godfrey  v.  Clements,  W.  W.  &  D.  47  ;    Whipple  v.  Manley, 

1  M.  &  W.  432 ;  5  Dowl.  100),  together  with  declaration  and  all  the  plead- 
ings and  their  dates,  including  demurrers  and  joinders  in  demurrer,  if  any, 
must  be  correctly  stated  in  the  issue  (see  Aaron  v.  Chaundry,  4  D.  &  R.  41 ; 

2  B.  &  C.  562 ;  Ferguson  v.  Mahon,  2  Jur.  820),  each  party's  pleadings  form- 
ing a  separate  paragraph ;  and  the  pleadina:  should  be  numbered  as  in  the 
pleadings  delivered,  otherwise  the  issue  will  be  irregular.  If  there  be  an 
issue  in  law  as  well  as  an  issue  in  fact,  the  award  as  to  the  jury  should,  it 
seems,  be  as  well  to  assess  the  damages  on  the  issue  in  law  as  to  try  the 
issue  in  fact ;  otherwise  it  may  be  irregular,  even  though  the  latter  issue  go 
to  the  whole  cause  of  action.  ( Codrington  v.  Lloyd,  4  A.  &  E.  449;  1  P.  &  D. 
157 ;  see  Wood  v.  Peyton,  2  D.  &  L.  441 ;  Poole  v.  Grantham,  id.  622.)  If 
judgment  has  been  given  on  the  issue  in  Taw,  it  should  be  stated  in  the  issue 
for  the  trial  of  the  issues  in  fact. 

In  some  cases  it  will  be  necessary  to  enter  suggestions  in  the  issue :  (see 
instances  and  forms,  post.) 

The  court  will  presume  that  the  statements  made  in  the  issue  are  truly 
stated.  If  any  be  untrue,  an  application  may  be  made  by  the  defendant  to 
set  it  aside  {Harvey  v.  O'Meara,  8  Dowl.  676),  or  to  compel  plaintiff  to 
amend  at  his  cost 

If  the  issue  be  irregularly  delivered  in  form  or  otherwise,  it  may  be  set 
aside  for  irregularity  accordingly,  on  an  application  m.ide  for  that  purpose 
in  a  reasonable  time,  which  is,  in  general,  four  days  after  the  delivery.  But 
it  may  be  amended  as  any  other  proceeding,  and,  in  general,  a  judge  would 
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may  be.,  and  as  in  the  declaration^,  sues  C.  D.,  who  has  been  sum- 
moned to  answer  the  said  A.  B.  by  virtue  of  a  writ  issued  on  the 

day  of ,  in  the  year  of  our  Lord {the  date  of  the  first  rvrit), 

out  of  her  majesty's  court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be']  :  For  [&c.  Copy  the  de- 
claration from  these  words  to  the  end,  and  all  the  pleadings,  with  their 
dates,  writing  each  plea  or  pleading  in  a  separate  paragraph,  and 
numbering  the  same  as  in  the  pleading  delivered,  and  conclude  thus]  : 
Therefore  let  a  jury  come,  &c. 


2.  The  like,  in  an  Action  against  several  Defendants,  where  the  Writ 
has  been  specially  indorsed,  and  a  Judgment  for  Non-appearance 
has  been  signed  against  one  of  them  (a). 

\^Commence  as  in  No.  1,  and  copy  the  declaration  containing  a  sug- 
gestion of  the  judgment  obtained  against  the  defendant  who  has  not 
appeared,  then  copy  the  plea  m-  plea^  of  the  difendant  who  has  ap- 
peared, and  the  subsequent  pleadings,  with  the  dates  to  the  joinder  of 
issue,  and  conclude  on  the  same  line  thus] :  Therefore  let  a  jury  come, 
&c. 


order  such  amendment  as  of  course,  on  payment  of  trifling  costs,  and  some- 
times without. 

There  is  no  time  limited  for  making  up  the  issue:  but  if  either  party 
have  demurred,  or  pleaded  a  plea,  &c.,  upon  which  issue  may  be  joined, 
and  the  plaintiff  will  not  make  up  the  issue  and  proceed  to  trial  within  the 
time  allowed  by  the  practice  of  the  court  for  such  trial,  the  defendant  may 
make  it  up  and  deliver  it  to  the  plaintiff's  attorney,  in  order  that  he  may 
carry  down  the  record  to  trial  by  proviso.  Or,  if  neither  party  have  as  yet 
demurred  or  pleaded  a  plea,  &c.,  upon  which  issue  may  be  joined,  then  the 
defendant,  if  he  wish  to  force  the  plaintiff  to  proceed,  should  rule  him  to 
reply,  surrejoin,  &c.,  and  sign  judgment  of  non  pros,  if  the  plaintiff  do  not 
reply,  &c. 

In  general,  the  issue  must  be  delivered  before  or  at  the  time  of  giving  the 
notice  of  trial,  and  at  least  the  number  of  days  previous  to  the  sittings  or 
assizes  at  which  it  is  intended  to  try  the  cause  which  it  is  necessary  to  give 
as  notice  of  trial.  In  cases,  however,  where  such  notice  has  been  given  on 
the  back  of  a  replication,  demurrer  or  other  pleading  under  the  rule  of 
H.  T.  1853,  r.  40,  it  must  of  necessity  in  general  be  delivered  after  that 
time.  As  to  what  time  it  must,  in  such  cases,  be  delivered  in,  where  it 
cannot  be  made  up  and  delivered  in  the  usual  time  before  the  trial,  may  be 
matter  of  doubt;  it  has  been  the  practice  to  deliver  it  inmiediately  after  the 
pleadings  are  completed  and  joined,  notwithstanding  they  are  not  so  imtil 
within  the  time  limited  for  a  notice  of  trial. 

The  issue  must  be  delivered  to  the  defendant's  attorney,  or,  in  country 
causes,  to  his  agent  in  town:  (see  Haselfoot  v.  Duke,  Barnes,  251.)  Where 
several  defendants  appear  by  several  attornies,  or  some  in  person  and  some 
by  attorney,  a  copy  of  the  issue  should  be  delivered  to  each  of  them  who 
so  separately  appear  (Tidd,  9tb  ed.  725),  unless  in  the  case  of  a  judgment 
for  non-appearance  against  one  of  several  defendants  in  a  writ  specially 
indorsed,  in  which  case  there  is  no  occasion  to  serve  him  with  a  copy. 

(a)  There  is  no  occasion  for  delivering  a  copy  of  the  issue,  in  this  case, 
to  the  defendant  who  has  suffered  judgment,  or  for  giving  him  notice  of 
trial. 
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3.  Issue  in  an  Action  of  Debt  (a)  against  several  Defendants,  where 
one  has  suffered  Judgment  by  Default  by  not  pleading. 

[Commence  as  in  No.  1,  and  copy  the  declaration,  the  pleas  of  the 
defendant  who  has  pleaded,  and  the  subsequent  pleadings  to  the  joinder 
of  issue  inclusive,  and  then  proceed  thusy.  And  the  said  E.  F.  {the 
defendant  who  has  suffered  judgment  by  default)  in  person  [or  if  he 
has  appeared  by  attorney,  say,  "  and  the  said  E.  F.  by his  at- 
torney"] comes  and  says  nothing  in  bar  or  preclusion  of  the  said  action 
of  the  plaintiff,  whereby  the  plaintiflF remains  therein  undefended  against 
the  said  E.  F.*  Wherefore  the  plaintiff  ought  to  recover  against  the 
said  E.  F.  his  said  debt,  and  the  damages  by  him  sustained  by  the  de- 
tention thereof:  But  because  it  is  unknown  to  the  court  here  what 
damages  the  plaintiff  has  sustained  in  this  behalf,  and  because  it  is  at 
present  unknown  to  the  court  here  whether  the  said  C.  D.  {the  de- 
fendant who  has  pleaded)  will  be  convicted  of  the  premises  upon  which 
the  said  issue  [or  "  issues"]  above  joined  between  him  and  the  plaintiff 
or  not,  and  because  it  is  convenient  and  necessary  that  there  be  but 
one  taxation  of  damages  in  this  suit  (b) ;  therefore  let  such  taxation,  and 
the  giving  of  judgment  in  this  behalf  against  the  said  E.  F.,  be  stayed 
until  the  trial  or  determination  of  the  said  issue  [or  "issues"]  ;  and  as 
well  to  try  the  said  issue  [or  "those  issues"],  as  to  inquire  against  the 
said  ^.  F.  what  damages  the  plaintiff  hath  sustained  in  this  behalf,  let 
a  jury  come,  &c. 


4.  The  like,  wliere  the  Action  is  in  Debt,  and  there  is  also  a  Count  for 
Damages. 

[Proceed  as  in  the  preceding  form  to  the  asterisk*,  and  then  thus"]  : 
Wherefore  the  plaintiff  ought  to  recover  against  the  said  E.  F.  his  said 
debt,  and  his  damages  by  him  sustained,  as  well  by  the  reason  of  the 
detention  thereof,  as  by  reason  of  the  other  premises  in  the  declaration 
complained  of,  to  be  adjudged  to  him  :  But  because  [&c.  Conclude  as 
in  preceding  form^. 


6.  The  like,  where  the  Action  is  for  Damages  only. 

t Proceed  as  in  the  form  No.  3  to  the  asterisk*,  and  then  thusi : 
erefore  the  plaintiff  ought  to  recover  against  the  said  E.  F.  his 
damages  bj^  reason  of  the  premises  in  the  declaration  complained  of: 
But  because  [&c.     Conclude  as  inform  No.  2]. 

(a)  It  will  be  seen  from  the  form  of  the  judgment,  as  prescribed  by  the 
courts  in  the  rules  of  H.  T.  1853,  that  a  distinction  is  kept  up  in  the  decla- 
ration and  throughout  the  proceedings  between  an  action  of  debt  and  other 
actions ;  and  see  ante,  73,  n. 

{b)  This  is  the  form  generally  in  use,  but  it  is  submitted  that  it  would 
suffice  in  all  these  cases,  instead  of  stating  the  reason  for  the  court  not 
giving  the  final  judgment,  to  adopt  this  shorter  form,  viz.: — "  Wherefore  the 
plaintiff  ought  to  recover  against  the  said  E.  F.  his  said  debt  and  his  damages 
by  him  sustained  by  the  detention  thereof;  but  let  the  taxation  of  sucli  da- 
mages, and  the  giving  of  judgment  in  this  behalf  against  the  said  E.  F.,  be 
stayed  until  the  trial  or  determination  of  the  said  issues  above  joined  between 
the  plaintiff  and  the  said  C.  D.;  and  as  well  to  try  these  issues  as  to  inquire 
against  the  said  E.  F.  what  damages  the  plaintiff  bath  sustained  in  this  behalf, 
let  a  jury  come,  &c." 
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6.  Issue  in  an  Action  of  Debt  only,  where  the  Defendant  pleads  to 
Part  only,  and  suffers  Judgment  by  Default  to  the  JRest. 

[^Commence  as  in  No.  1,  and  copy  the  declaration,  the  pleas  and  sub- 
sequent pleadings  to  the  joinder  of  issue  inclusive,  with  their  dates,  and 
then  proceed  thus"]  :  Andas  to  the  residue  of  the  said  debt,  the  defendant 
says  nothing  in  bar  or  preclusion  of  the  said  action  of  the  plaintiff, 
whereby  the  plaintiff  remains  therein  undefended  against  the  defend- 
ant. Wherefore  the  plaintiff  ought  to  recover  against  the  defendant 
the  said  residue  of  the  said  debt,  and  the  damages  by  him  sustained  by 
the  detention  thereof:  But  because  it  is  unknown  to  the  court  here 
what  damages  the  plaintiff  hath  sustained  in  that  behalf,  and  because 
it  is  convenient  and  necessary  that  there  be  but  one  taxation  of  the 
damages  in  this  suit  (a)  ;  therefore  let  the  giving  of  judgment  in  tlris 
behalf  be  stayed  until  the  trial  of  the  said  issue  [or  "  issues"]  abo^ 
joined  between  the  said  parties  :*  And  as  well  to  try  the  said  issue  [or 
"issues"]  as  to  inquire  of  and  assess  the  damages  which  the  plaintiff 
hath  sustained  by  reas»n  of  the  premises,  let  a  jury  come,  &c. 


7.  The  like,  in  an  Action  fm'  Damages  only. 

[Commence  as  in  No.  1,  and  copy  the  declaration,  the  pleas  and 
subsequent  pleadings  to  the  joinder  (f  issue  inclusive,  and  then  proceed 
thus :]  And  as  to  the  residue  of  the  premises  in  the  declaration  men- 
tioned, the  defendant  says  nothing  in  bar  or  preclusion  of  the  said  ac- 
tion of  the  plaintiff,  whereby  the  plaintiff  remains  therein  undefended 
against  the  defendant.  "Wherefore  the  plaintiff  ought  to  recover  against 
the  defendant  his  damages  by  him  sustained  on  occasion  of  the  said 
residue  of  the  said  premises  :  But  because  it  is  unknown  to  the  court 
here  what  damages  the  plaintiff  hath  sustained  on  occasion  thereof, 
and  because  it  is  convenient  and  necessary  that  there  be  but  one  taxa- 
tion of  damages  in  this  suit  (a)  ;  therefore  let  the  giving  of  judgment 
in  this  behalf  be  stayed  until  the  trial  of  the  said  issue  [or  "  issues"] 
above  joined  between  the  said  parties :  And  as  well  to  try  the  said 
issue  [or  "  issues"]  as  to  inquire  of  and  assess  the  damages  which  the 
plaintiff  hath  sustained  on  occasion  of  the  said  residue  of  the  said  pre- 
mises, let  a  jury  come,  &c. 


8.  Issue  where  tJiere  are  several  Issues,  one  triable  by  the  Country  and 
another  by  the  Court,  on  Nul  tiel  Record  {b). 

[Commence  as  in  No.  1,  and  copy  the  declaration,  the  pleas  and 
subsequent  pleadings,  to  the  joimler  of  issues,  with  their  dates,  and 
conclude  thus:'\  Therefore,  as  well  to  try  the  said  issue  [or  "issues"] 

(a)  See  ante,  118,  n.  (6). 

(6)  If  there  were  an  issue  in  law  as  well  as  in  fact,  it  was  necessary 
before  the  C.  L.  P.  Act,  1852,  s.  104  (which  abolishes  the  venire  facias),  that 
the  award  of  the  venire  should  have  been  as  well  to  assess  the  damages  on 
the  issue  in  law,  as  to  try  tlie  issue  in  fact,  or  it  would  have  been  irregular, 
even  although  the  latter  issue  went  to  the  whole  cause  of  action.  {Codring- 
ton  v.  Lloyd,  8  A.  &  E.  449 ;  1  P.  &  D.  157  ;  see  Wood  v.  Peyton,  2  D.  &  L. 
441 ;  13  M.  &  W.  371.)  This  should  be  kept  in  view  in  framing  an  issue 
since  that  act. 
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above  joined  between  the  parties  aforesaid  to  be  tried  by  the  country, 
as  to  inquire  what  damages  the  plaintiff  hath  sustained  on  occasion  of 
the  premises  whereujjon'  the  said  other  issue  is  above  joined  between 
the  parties  aforesaid  to  be  tried  by  the  record,  in  case  the  said  last- 
mentioned  issue  shall  happen  to  be  found  for  the  plaintiff,  let  a  jury 
come,  &c. 


9.  Issue  where  there  are  Issues  in  law  and  in  Fact,  and  you  intend 
trying  the  Issues  in  Fojct  first  (a). 

[^Commence  as  in  No.  1,  and  copy  the  declaration  and  aU  the  plead- 
ings, including  the  demurrer  and  joinder,  and  then  proceed  thus ;]  And 
because  it  is  convenient  and  necessary  that  there  be  but  one  taxation 
of  damages  in  this  suit :  Therefore,  as  well  to  try  the  said  issue  [or 
"issues'"]  above  joined  between  the  said  parties  to  be  tried  by  the 
country,  as  to  inquire  what  damages  the  plaintiff  hath  sustained  by 
occasion  of  the  premises  whereof  the  said  parties  have  put  themselves 
upon  the  judgment  of  the  court,  in  case  judgment  shall  happen  to  be 
thereon  given  for  the  plaintiff,  let  a  jury  come,  &c. 


10.  Issue  where  there  are  Issues  in  Fact  and  Law,  and  the  latter  Jias 
been  determined  (a). 

[Commence  as  in  No.  1,  and  ropy  the  declaration  and  all  the  plead- 
ings, including  the  demurrer  and  Joinder  in  demurrer,  and  then  proceed 

thus:'\  Afterwards,  on  the  day  of  ,  a.d. {the  day  of 

judgment  on  the  demurrer),  come  here  the  parties  aforesaid,  by  their 
attornies  aforesaid :  And  it  appears  to  the  court  here  that  the  said 
[second]  count  of  the  declaration  is  good  in  substance  [or  if  the  judg- 
ment on  demurrer  be  to  a  plea,  say  "  that  the  said  [first]  plea  of  the 
defendant  to  the  first  count  of  the  declaration  is  bad  in  substance"], 
wherefore  the  plaintiff  ought  to  recover  agiiinst  the  dt^fendant  his  da- 
mages on  occasion  of  the  premises,  whereof  the  parties  have  put  them- 
selves upon  the  judgment  of  the  court  \or,  if  the  action  he  in  debt,  in- 
stead of  these  latter  words,  say,  "  wherefore  the  plaintiff  ought  to  re- 
cover against  the  defendant  his  said  debt,  together  with  his  damages 
by  him  sustained  on  occasion  of  the  detention  thereof;  or  if  the  de- 
murrer was  to  a  plea,  say,  "  wherefore  the  plaintiff  ought,  notwith- 
standing anything  in  the  said  [first]  plea  alleged,  to  recover  against 
the  defendant  his  damages  [or  *  debt,'  &c.  <w  ahove^  on  occasion  of  the 
premises  whereof  the  parties  have  put  themselves  upon  the  judgment  of 
the  court"]  :  But  because  it  is  unknown  to  the  court  here  whether  or 
not  the  defendant  will  be  convicted  of  the  said  premises  in  the  said 
issue  {or  "  issues']  above  joined  between  the  parties  to  be  tried  by  the 
country,  and  because  it  is  also  unknown  to  the  court  here  what  da- 
mages the  plaintiff  hath  sustained  on  occasion  of  the  premises  whereof 
the  parties  have  put  themselves  upon  the  judgment  of  the  court,  and 
because  it  is  convenient  and  necessary  that  there  be  but  one  taxation 
of  damages  in  this  suit  (6);  therefore  let  the  giving  of  judgment  in  this 
behalf  against  the  defendant  be  stayed  until  the  trial  of  the  said  issue 
[or  "issues"]  to  be  tried  by  the  country;  and  as  well  to  try  the  said 

(a)  See  note  (6),  ante,  119. 
(6)  See  ante,  118,  n.  (6). 
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last-mentioned  issue  [or  "issues"],  as  to  inquire  of  and  assess  the 
damages  which  the  plaintiff  hath  sustained  on  occasion  of  the  premises, 
whereof  the  said  parties  have  put  themselves  upon  the  judgment  of  the 
court,  let  a  jury  eome,  &c. 


11.  Issue  in  an  Action  on  a  Bond  within  the  8  Sf  9  WiU.  3,  c.  11,  with 
a  Suggestion  of  Breax:hes  where  Defendant  pleads  a  Plea  not 
leading  to  an  Issue  on  the  Breaches,  and  the  Condition  of  the 
Bond  is  not  set  forth  in  tJie  Pleadings  (a). 

[Commence  as  in  No.  1,  and  copy  the  declaration  and  all  the  plead- 
ings to  the  Joinder  of  issue  inclusive,  and  then  proceed  thus  :1  And 
hereupon  the  plaintiff  says,  that  the  said  writing  oblio:atory  in  the  said 
declaration  mentioned  is  to  the  tenor  following,  to  wit,  Know  all  men 
[&c.  Here  set  out  the  obligatory  part  of  the  bond  verbatim:'}  And  the 
plaintiff  further  says,  that  the  said  writing  obligatory  was  and  is  sub- 
ject to  a  condition  thereunder  written,  which  is  to  the  tenor  following, 
to  wit :  Whereas  [&c.  Here  set  out  the  condition  of  bond  verbatim, 
beginning  with  the  recital,  if  any.]  And  for  a  breach  of  the  said  con- 
dition, and  to  recover  the  damages  by  him  sustained  thereby,  the 
plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  suggests  and  gives  the  court  here  to  understand  and  be  in- 
formed, that  [&c.  Here  suggest  the  breach.  If  there  be  more  than 
one  breach,  commence  the  suggestion  of  each  further  breach  thus : 
"  And  for  a  further  breach  of  the  said  condition,  the  plaintiff,  accord- 
ing to  the  said  statute,  suggests  and  gives  the  court  here  to  understand 
and  be  informed,  that"  &c.]  Conclude  as  follows:  Therefore,  to  try 
the  said  issue  [or  "  issues"]  above  joined  between  the  said  parties,  and, 
in  case  the  same  shall  be  found  for  the  plaintiff,  to  inquire  of  the  truth 
of  the  said  breach  [«7r  "  breaches"]  in  form  aforesaid  above  suggested, 
and  to  assess  the  damages  by  the  plaintiff  sustained  thereby,  let  a  jury 
come,  &c. 


12.  The  like,  where  the  Condition  of  the  Bond  has  been  set  forth  in 
the  Pleadings  (a), 

[Commence  as  in  No.  1,  and  copy  the  declaration  and  all  the  plead- 
ings to  the  Joinder  of  issue  inclusive,  and  then  proceed  thus ;]  And 
hereupon  the  plaintiff,  for  assigning  a  breach  of  the  said  condition  and 
to  recover  the  damages  by  him  sustained  on  occasion  thereof,  according 
to  the  statute  in  such  case  made  and  provided,  suggests  and  gives  the 
court  here  to  understand  and  be  informed,  that  [&c.  Here  assign  the 
breath.  If  more  than  one  breach,  add,  "And  for  assigning  a  further 
breach  of  the  said  condition,  according  to  the  said  statute,  the  plaintiff 

(a)  In  debt  on  bond  and  other  written  instruments  with  a  penalty,  it  is 
frequently  necessary,  where  a  breach  is  not  alleged  in  the  declaration  or 
replication,  to  suggest  a  breach  or  breaches  of  the  bond,  &c.,  in  making  up 
the  issue,  and  this  according  to  the  provisions  of  the  stat.  8  &  9  Will.  3, 
c  11,  s.  8,  so  that  the  plaintiff  shall  recover  only  the  damages  actually  sus- 
tained by  him.  See  more  fully  post,  "  Inquiry  in  Debt  on  Bond,"  Sec.  The 
C.  L.  P.  Act,  1852,  s.  96,  enacts,  that  nothing  in  it  shall  affect  the  provisions 
of  the  8  &  9  Will.  3,  as  to  the  assignment  or  suggestion  of  breaches,  or 
as  to  judgment  for  a  penalty  as  a  security  for  damages  in  respect  of  further 
breaches. 
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suggests,  and  gives  the  court  here  to  understand  and  be  informed, 
that"  (&c.  Here  assign  the  further  breach.)  Conclude  as  directed  in 
the  preceding  form.'] 


13.  TTie  like,  where  the  Breaches  are  assigned  in  t?ie  Pleadings. 

In  this  case  the  issue  will  be  as  in  an  ordinary  case :  see  Quin  v. 
King,  1  M.  &  W.  42 ;  Scott  v.  Staley,  4  Bing.  N.  C.  724.  See  the 
general  form,  supra,  No.  1.  It  is  in  general  best  to  set  forth  the  con- 
dition, and  assign  the  breaches  in  the  declaration. 


14.  Summons  and  Order  under  the  3  Sf  4  Will.  4,  c.  42,  s.  22,  to  have 
a  local  Action  tried  or  Inquiry  executed  in  another  County,  on 
the  ground  that  it  may  be  more  conveniently  had  there  (a). 

\Formal  parts  of  summons  as  usual'\  "  to  show  cause  why  the  issue 
\or  'issues']  joiued  in  this  action  should  not  be  tried  [or  *  writ  of  in- 
quiry to  be  executed  in  this  action  should  not  be  executed']  in  the 
county  of  M.  and  not  in  the  county  of  S.,  the  county  in  wnich  the 
venue  in  this  action  is  laid ;  and  why  for  that  purpose  a  suggestion 
should  not  be  entered  on  the  record  that  the  said  trial  may  be  more 
conveniently  had  \or  *  that  the  said  writ  of  inquiry  may  be  more  con- 
veniently executed  ]  in  the  said  county  of  M.,  according  to  the  statute 
3  &  4  Wm.  4,  c.  42,  s.  22." 

An  order  may  be  readily  framed  from  the  terms  of  the  above  sum- 


lb.  Issue  and  Suggestion  in  such  a  Ca^e  (a). 

[Proceed  as  in  an  ordinary  case,  keeping  the  venue  where  originally 
laid,  until  the  Joinder  of  issue  inclusive  {see  No.  I,  supra);  and  con- 

(a)  Until  the  3  &  4  Will.  4,  c.  42,  the  court  had  not  the  power  in  a  local 
action  to  order  it  to  be  tried  in  any  other  county  except  the  parties  con- 
sented to  it,  or  upon  a  suggestion  that  a  fair  and  impartial  trial  could  not  be 
otherwise  had.  That  act,  sect  22,  after  reciting,  that "  unnecessary  delay 
and  expense  is  sometimes  occasioned  by  the  trial  of  local  actions  in  the 
county  where  the  cause  of  action  has  arisen,"  enacts,  "  that,  in  any  action 
depending  in  any  of  the  said  superior  courts,  the  venue  in  which  is  by  law 
local,  the  court  in  which  such  action  shall  be  depending,  or  any  judge  of 
any  of  the  said  courts,  may,  on  the  application  of  either  party,  order  the 
issue  to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  any  other  county  or 
place  than  that  in  which  the  venue  is  laid :  and  for  that  purpose,  any  such 
court  or  judge  may  order  a  suggestion  to  be  entered  on  the  record,  that  the 
trial  may  be  more  conveniently  had,  or  writ  of  inquiry  executed,  in  the 
county  or  place  where  the  same  is  ordered  to  take  place :"  (see  Doe  d.  Baker 
V.  Hatmer,  1  H.  &  W.  80;  Jones  v.  Price,  7  Dowl.  103;  Doe  v.  Hickman,  9 
Dowl.  364.)  The  application  for  thb  purpose  should  in  general  be  sup- 
ported by  an  affidavit,  showing  some  reason,  as  that  unnecessary  delay  or 
expense  will  take  place  by  the  trial  in  the  county  in  which  the  action  is 
brought,  or  that  a  fair  and  impartial  trial  cannot  be  had  in  it,  or  otherwise, 
as  the  case  may  be.  The  application  cannot,  in  general,  be  made  till  after 
issue  has  been  joined.  {Bell  v.  Harritan,  4  Dowl.  181 ;  2  C,  M.  &  R.  733.) 
It  may  be  observed,  that  by  the  C.  L.  P.  Act,  1852,  s.  57,  where  two  or 
more  local  causes  of  action  are  joined,  and  have  risen  in  different  counties, 
the  venue  may  be  laid  iu  either  of  such  counties. 
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elude  thus:'\  And  now  on  the day  of ,  a.d. ,  it  is  sug- 
gested, and  manifestly  appears  to  the  court  here,  that  the  trial  of  the 
said  issue  [or  "  issues"]  above  joined  between  the  parties  aforesaid 

may  be  more  conveniently  had  in  the  county  of than  in  the 

county  of ;  therefore,  according  to  the  statute  in  such  case  made 

and  provided,  let  a  jury  of  the  said  county  of come,  &c. 


16.  Issue  and  Suggestion  under  3&  Geo.  3,  c.  52,  #.  1,  when  Venue 
laid  in  a  City  or  Town  Corporate^  to  have  the  Cause  tried  in  the 
a^oining  County  {a). 

And  hereupon  the  plaintiff  [or  "  defendant"]  prays  the  court  here 
that  the  issue  [or  "  issues"]  above  joined  between  the  said  parties  may 

be  tried  in  the  county  of ,  being  the  county  next  adjoining  to  the 

city  [or  "  town  and  county  of  the  town"]  of  aforesaid,  and  not 

withm  the  same  city  [or  "  town  and  county"],  according  to  the  statute 
in  such  case  made  and  provided ;  and  it  is  granted  to  him,  &c. :  There- 
fore let  a  jury  of  the  said  county  of come,  &c. 


17.  Issue  suggesting  a  change  of  Parties  by  Death,  Marriage  or 
Bankruptcy. 

See  the  forms,  &c.,  post,  Index,  title,  "Death,"  "Marriage," 
"  Bankruptcy." 

18.  Issue  in  other  Cases. 
Issue  on  a  trial  before  the  sheriff,  see  post,  "  Trial  before  the  She- 

Issue  on  a  trial  before  a  judge,  post,  '*  Trial  by  a  Judge." 
For  the  form  of  an  issue  on  a  removal  of  a  cause  from  an  inferior 
court,  in  error,  in  ejectment,  in  revivor,  in  scire  fecias,  in  replevin  and 
in  actions  against  executors  or  administrators  or  other  particular  per- 
sons, &c.,  see  the  different  titles  as  to  the  same  in  the  Index. 


(a)  In  actions,  transitory  or  local,  depending  in  any  of  the  courts  at  West- 
minster, where  the  venue  is  laid  in  the  county  of  any  city  or  town  corporate 
in  England,  the  court,  or  a  judge,  upon  the  application  of  either  party,  may, 
if  they  think  proper,  award  the  venire,  &c.  to  the  sheriff  of  tlie  county  next 
adjoining  to  the  county  of  such  city  or  town  corporate,  in  order  that  the 
action  may  be  there  tried.  (38  Geo,  3,  c.  52,  s.  1.)  The  exceptions  as  to 
Bristol,  &c.,  in  the  10th  sect,  of  the  act,  are  no  longer  applicable  since  the 
5  &  6  Will.  4,  c.  64:  see  Cole  v.  Gam,  3  D.  &  L.  369.)  An  order  may,  it 
seems,  be  made,  even  although  the  venue  have  been  changed  to  the  city 
upon  the  usual  aflBdavit     {Bird  v.  Morse,  7  Taunt.  385.) 
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CHAPTER    IX. 

NOTICE  OF  TRIAL,  &c.  AT  NISI  PRIUS. 


1.  Notice  of  Trial  in  London  indorsed  on  back  of  Issue  {a). 
Take  notice  of  trial  in  this  cause,  for  the  sittings  within  [or 


(a)  In  what  cases  notice  must  be  given.1 — Notice  of  trial  must  be  g^ven  in 
all  cases  where  there  is  an  issue  to  be  tried  by  a  jury,  except  where  a  town 
cause  is  made  a  remanet  from  one  sittings  to  another  {Jacks  v.  Meyer,  8  T.  R. 
245;  Ham  v.  Greg,  6  B.  &  C.  125 ;  9  D.  &  K,  125  ;  Gibbins  v.  Phillips,  8 
B.  &  C.  437 ;  2  M.  &  R.  238),  or  where  a  cause  is  put  oflF  by  order  of  nisi 
prius  (Shepherd  v.  Butler,  1  D.  &  R.  15),  or  stayed  by  injunction  after  notice 
of  trial  has  been  given  {Stockton,  Sfc.  Company  v.  Fojc,  2  L.  M.  &  P.  141 ;  6 
Exch.  127),  in  which  cases  a  fresh  notice  of  trial  is  not  necessary.  It  is 
necessary  even  where  the  plaintiff  is  under  a  peremptory  undertaking  to 
try  at  the  next  assizes,  or  the  like  {Ifield  v.  Weeks,  1  H.  Bl.  222 ;  Monk  v. 
Wade,  8  T.  R.  246,  n. ;  Bainbridge  \.  Purvis,  1  Dowl.  444,  although  the 
cause  remains  in  the  paper ;  Sulsh  v.  Cranbrook,  1  Dowl.  148) ;  or  where  the 
cause  has  been  made  a  remanet  at  the  assizes  {Gains  v.  Bilson,  1  Moo.  &  P. 
87  ;  4  Bing.  414) ;  or  where  the  trial  is  put  off,  by  rule  of  the  court  or  order 
of  a  judge  from  one  term  to  another  {Jacks  v.  Meyer,  8  T.  R.  245) ;  or  not- 
withstanding a  special  day  be  fixed  for  the  trial  by  rule  of  court,  {Ellis  v. 
Truster,  2  W.  Bl.  798.)  It  is  also  necesseuy  if  a  new  trial  be  granted. 
{Bingley  v.  MalKson,  3  Doug.  402.) 

WTutt  length  of  notice  necessary,  and  when  to  be  given."] — By  the  C.  L.  P. 
Act,  1852,  sect.  97,  "  Ten  days'  notice  of  trial  or  inquiry  shall  be  given, 
and  shall  be  sufficient  in  all  cases,  whether  at  bar  or  nisi  prius,  in  town  or 
country,  unless  otherwise  ordered  by  the  court  or  a  judge." 

The  ten  days  are  to  be  reckoned  exclusive  of  the  day  of  giving  the  notice, 
and  inclusive  of  the  day  on  which  the  trial  is  to  be  had,  or  rather  of  tliat  for 
which  the  notice  of  trial  is  given,  that  is,  the  first  day  of  the  sittings  if  in 
London  or  Middlesex,  and  the  commission  day  where  the  trial  is  to  be  had 
at  the  assizes:  (see  r.  174,  H.  T.  1853.) 

By  r.  175,  H,  T.  1853,  "the  days  between  Thursday  next  before,  and  the 
Wednesday  next  after,  Easter-day  and  Christmas-day,  and  the  three  follow- 
ing days,  shall  not  be  reckoned  or  included  in  any  rules,  notices  or  otlier 
proceedings,  except  notices  of  trial  and  writs  of  inquiry." 

Short  notice.]— Hy  r.  35,  H.  T.  1853,  "  The  expression  '  short  notice  of 
trial,'  or  '  short  notice  of  inquiry,'  shall  in  all  cases  be  taken  to  mean  four 
days."  It  is  usual  to  give  as  long  a  notice  beyond  these  four  days  as  the 
time  will  admit  of.  (Pract.  Reg,  390 ;  Tidd,  9th  ed.  472,  757 ;  Drake  v. 
Pick/ord,  15  M.  &  W.  607.)  It  would  seem  from  the  cases  of  Nicholl  v.  For- 
thall,  15  L.  J.,  Q.  B.,  203;  Drake  v.  Pick/ord,  15  M.  &  W.  607;  Dignam 
V.  Ibbetton,  3  M.  &  W.  341,  that  if  by  the  order  for  time  to  plead  or  other- 
wise the  defendant  is  bound  to  take  short  notice  of  trial  "  if  necessary,"  he 
is  not  bound  to  accept  it,  unless  it  becomes  necessary.  But  judges  at 
chambers  are  not  in  the  practice  of  holding  the  plaintiff  strictly  to  this,  and 
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"  for  the  sittings  after,"  as  the  case  w]  this  present term,  to  be 

holden  at  the  Guildhall  of  the  city  of  London.    Dated . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  pkintiflP's  attorney 

defendant's  attorney  [or  "  agent."]  [or  "  agent."] 


unless  it  is  clear  beyond  all  doubt  that  the  short  notice  was  not  necessary. 
In  Flowers  v.  Welch,  23  L.  J.,  Exch.,  7,  where  the  plaintiff  took  five  days  to 
join  issue,  and  gave  short  notice  of  trial,  it  was  held  sufficient.  Mr.  Baron 
Martin,  whilst  sitting  as  judge  at  chambers  for  all  the  courts  in  Trinity  Vaca- 
tion, 1855,  in  granting  orders  for  time  to  plead,  struck  out  the  words  "  if  ne- 
cessary" in  every  case.  But  Patteson,  J.,  in  a  case  at  chambers,  9th  July, 
1851,  decided  that  this  was  not  necessary;  overruling  what  is  laid  down  to 
the  contrary  in  Lush,  Pr.  398,  citing  Dignam  v.  Ihbotson,  3  M.  &  W.  431 ; 
and  the  only  notices  of  trial  recognized  in  practice  is  the  long  notice  of  ten 
days  or  the  short  one  of  four  days,  unless  the  court  or  a  judge  make  an  order 
for  any  other  specific  number  of  days,  more  or  less. 

If  a  judge's  order  binds  the  defendant  to  take  short  notice  for  a  particular 
sittings,  it  does  not  bind  him  to  take  short  notice  for  any  other  sittings. 
{Slatter  v.  Painter,  1  Dowl.  N.  S.  35 ;  8  M.  &  W.  672;  Dignam  v.  Moyston, 
6  Dowl.  547;  Abhott  v.  Abbott,  7  Taunt.  452;  1  Moo.  ICO;  Tidd,  9th  ed. 
757.)  Even  where  it  was  to  accept  short  notice  for  the  sittings  in  term,  and 
the  plaintiff,  without  any  default  on  the  part  of  the  defendant,  was  unable 
to  reply,  so  as  to  give  such  notice,  it  was  held,  that  a  short  notice  for  the 
second  sittings  was  irregular.  (  White  v.  Clarke,  8  Dowl.  730 :  and  see  Lewis 
V.  Hay,  4  Jur,  579,  B.  C.)  Nor  is  the  defendant,  under  an  order  simply  to 
take  short  notice  of  trial,  thereby  bound  to  take  short  notice  of  inquiry 
(Blaaw  V.  Chaters,  6  Taunt.  458;  Stephens  v.  Pell,  2  Dowl.  355;  2  C.  &  M. 
421 ;  4  Tyr.  267),  or  less  than  the  usual  notice  of  countermand.  (King  v. 
Jones,  1  Dowl.  640;  1  C.  &  M.  71 5  Doncaster  v.  Cardwell,  5  Dowl.  282 ;  2 
M.  &  W.  390.) 

When  the  notice  may  or  must  be  given.'] — As  a  general  rule,  the  notice  can- 
not be  given  until  issue  is  joined.  It  may  be  given  after  the  cause  is  set 
down  for  trial.  {Ginger  v.  Pycroft,  17  L.  J.,  Q.  B.,  182.)  The  practice  in 
general  is  to  give  the  notice  on  the  back  of  the  issue  at  the  time  of  delivering 
it.  By  r.  40,  H.T.  1853,  "  In  all  cases  where  the  plaintiff's  pleading 
is  in  denial  of  the  pleading  of  the  defendant,  without  joining  issue,  the 
plaintiff's  attorney  may  give  notice  of  trial  at  the  time  of  delivering  his 
replication  or  other  subsequent  pleading ;  and  in  case  issue  shall  afterwards 
be  joined,  such  notice  shall  be  available;  but  if  issue  be  not  joined  on  such 
replication,  or  other  subsequent  pleading,  and  the  plaintiff  shall  sign  judg- 
ment for  want  thereof,  and  forthwith  give  notice  of  executing  a  writ  of  in- 
quiry, such  notice  shall  operate  fi-ora  the  time  that  notice  of  trial  was  given 
as  aforesaid ;  and  in  all  cases  where  the  defendant  demurs  to  the  plaintiff's 
declaration,  replication  or  other  subsequent  pleading,  the  defendant's  attor- 
ney, or  the  defendant,  if  he  plead  in  person,  shall  be  obliged  to  accept  notice 
of  executing  a  writ  of  inquiry  on  the  back  of  the  joinder  in  demurrer  ;  and 
in  case  the  defendant  pleads  a  plea  in  bar  or  rejoinder,  &c.  to  which  the 
plaintiff  demurs,  the  defendant's  attorney,  or  the  defendant,  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry  on 
the  back  of  such  demurrer :"  (see  Mullins  v.  Ford,  4  D.  &  L.  765.)  It  has 
been  repeatedly  held  by  judges  at  chambers,  that  this  rule  enables  the 
plaintiff  to  give  notice  of  trial  and  assessment  of  damages  on  the  back  of  a 
demurrer. 

Form  qf  notice,'] — The  notice  must  be  in  writing.  It  is  usually  written 
on  the  back  of  the  issue,  but  it  may  be  written  on  a  separate  paper.  It  is 
given  on  a  separate  paper  in  all  cases  of  notice  of  trial  by  continuance,  new 
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2.  The  like,  in  Middlesex. 

[Same  as  in  the  preceding  form,  but  say,"]  "for  the  sittings 

within  [or  *  for  the  sittings  after']  this  present term,  to  be  holden 

at  Westminster  Hall  [or  '  in  the  court  at  Westminster,']  in  the  county 
of  Middlesex." 


notices,  &c.  If  the  notice  be  given  on  the  issue,  it  need  not  of  course  be 
intituled  in  the  court  or  cause ;  nor  need  it  be  so  particular  as  when  written 
on  a  separate  paper.  In  the  latter  case  it  should  be  intituled  in  the  cause, 
and  should  state  the  plaintiff's  intention  to  try  it,  and  the  time  and  place  of 
trial.  No  particular  form  is  necessary  to  make  a  good  notice;  and  so  long 
as  it  clearly  and  unequivocally  informs  the  defendant  that  the  plaintiff 
intends  to  proceed  to  trial  at  a  certain  time  and  place,  it  will  suffice.  {Ginger 
V.  Pycrqft,  17  L.  J.,  Q.  B.,  182:  and  see  per  Erie,  J.,  in  Cory  v.  Hotson,  19 
L.  J.,  Q.  B.,  250 ;  1  L.  M.  &  P.  23.)  Therefore  a  notice  correct  in  other 
respects,  but  incorrectly  stating  that  the  cause  had  been  made  a  remanet 
from  the  preceding  term,  was  held  a  good  one.  {Ginger  v.  Pycroft,  supra.) 
And  where  the  notice  of  trial  was  delivered  and  dated  on  a  day  in  Easter 
Term,  1856,  was  given  for  the  second  sittings  in  Easter  Term  "  next,"  it 
was  considered  a  good  notice  for  those  sittings  in  Easter  Term,  1856,  even 
though  the  defendant  swore  that  he  had  been  misled  by  it,  the  court  not 
believing  him  {Fenn  v.  Green,  6  E.  &  B.  657) ;  the  court  disapproving  of  the 
decision  in  Benthall  v.  West,  13  L.  J.,  Exch.,  248;  1  Dowl.  &  L.  599,  and 
agreeing  with  the  opinion  of  Abinger,  C.  B.,  in  that  case,  who  differed  from 
the  rest  of  the  court :  (see  also  Cross  v.  Lang,  1  Dowl.  342.)  Where  the 
notice  indorsed  on  the  issue  was,  *'  Take  notice  of  trial  at  the  next  assizes," 
without  mention  of  date,  county  or  attorney's  name,  it  was  held  by  the  court 
to  be  sufficient,  although  it  would  have  been  bad  if  written  on  a  separate 
paper.  {Henlmryyf.Rose,2Str.  1237:  see  also  Tyte\.  Steventon,2W.  Bl.  1298.) 
A  notice  of  trial  of"  the  issue"  will  suffice,  although  there  are  in  fact  several 
issues  to  be  tried.  {Howers  v.  Welsh,  23  L.  J.,  Exch.,  7.)  If  the  issue  be 
delivered  with  a  notice  of  trial  indorsed  for  one  day,  and  with  it  a  separate 
notice  of  trial  for  a  different  day,  the  notice  is  irregular.  {Kerry  v.  Reynolds, 
2  C.  M.  &  R.  310 ;  4  Dowl.  234.)     See  further,  1  Pr.  10th  ed.  294. 

To  whom  to  be  given.']— Yiy  r.  34,  H.  T.  1853,  "  Notice  of  trial  or  inquiry, 
and  of  continuance  of  trial  or  inquiry,  shall  be  given  in  town  :  but  counter- 
mand of  notice  of  trial  or  inquiry  may  be  given  either  in  town  or  country, 
unless  otherwise  ordered  by  the  court  or  a  judge."  No  notice  of  trial  need, 
it  is  submitted,  be  given  to  a  defendant  against  whom  a  judgment  of  non- 
appearance to  a  writ  specially  indorsed  has  been  signed. 

Setting  aside,  S(c.  notice  for  irregularity — Amendment  of."] — If  the  notice  be 
irregular  or  insufficient,  it  may  be  set  aside.  {Cotton  v.  Thompson,  5  Jur. 
270 :  and  see  Brown  t.  Wildbore,  1  Scott,  N.  R.,  159.)  Or,  if  the  defendant 
do  not  defend  at  the  trial,  and  the  plaintiff  obtain  a  verdict,  the  verdict  might 
be  set  aside;  and  this  although  the  defendant  does  not  swear  to  merits. 
(  Williams  V.  Williams,  2  Dowl  350 ;  2  C.  &  M.  473 ;  Wright  v.  Carr,  2  Jur. 
616,  Q.  B.)  Perhaps,  under  the  222nd  section  of  the  C.  L.  P.  Act,  1852, 
the  notice  might  be  amended. 

The  irregularity  may  of  course  be  waived,  as  any  other  irregularity,  and 
this  by  the  defendant  appearing  and  defending  the  action  at  the  trial,  or  the 
like.  {Doe  d.  Antrobua  v.  Jepson,  8  B.  &  Ad.  402 ;  Fraas  v.  Paravacini,  4 
Taunt.  545;  Gillingham  v.  Waskett,  M'Clel.  Rep.  198:  and  see  Younge  v. 
Fisher,  2  Dowl.  N.  S.  637  ;  5  Scott,  N.  R.,  893 ;  4  Man.  &  Gr.  815.)  Patteson, 
J.,  in  one  case,  under  very  peculiar  circumstances,  granted  a  new  trial,  upon 
the  ground  that  the  defendant  had  received  no  notice  of  trial,  even  although 
he  defended  at  it    {Figg  v.  Wedderburn,  6  Jur.  218,  B.  C.)     It  has  been 
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3.  TJie  like,  at  the  Assizes. 

[Same  as  in  the  form  No.  1 ;  but  say,"]  "  for  the  next  assizes  to  be 

faolden  at ,  in  and  for  the  county  of ,  [or  *  city  and  county  of 

,'  or  *  town  and  county  of .']" 


4.  The  like,  and  of  Assessment  of  Damages,  where  Defendant  has 
suffered  Judgment  by  Default  for  want  of  a  Plea  as  to  Part. 

Take  notice,  that  the  issue  [or  "issues"]  joined  in  this  cause  will 

be  tried  at  the sittings,  or  "  next  assizes,"]  &c.  [as  in  the  forms, 

supra,']  and  that  the  jury  who  try  the  issue  [or  "  issues"]  will  at  the 
same  time  assess  the  damages  against  the  defendant  upon  the  judgment 

by  default.    Dated . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  "agent"]  [or  "  agent."] 


5.  The  like,  where  several  Defendants,  and  only  one  has  suffered 
Judgment  by  Default  for  want  of  a  Plea. 

Take  notice,  that  the  issue  [or  "issues"]  joined  in  this  cause  wiU 

be  tried  at  the sittings  [or  "next  assizes,"]  &c.  [as  in  the  forms, 

supra,  1,  2,  3],  and  that  the  jury  who  try  the  issue  [or  "issues"]  will 
at  the  same  time  assess  the  damages  against  the  above-named  JE.  F. 

upon  the  judgment  by  default.     Dated . 

"Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  ** agent."]  [or  "agent."] 


6.  The  like,  where  there  are  Issues  in  Law  and  Fact. 

Take  notice,  that  the  issue  [or  "  issues "]  in  fact  joined  in  this 

cause  will  be  tried  at  the  sittings  [or  "  next  assizes,"  &c.  as  in 

the  foi'ms,  supra,]  and  that  the  jury  who  try  the  said  issue  [or 
"issues"]  will  at  the  same  time  assess  the  damages  against  the  de- 


held,  that  an  irregularity  in  a  notice  of  trial  under  the  Writ  of  Trial  Act, 
in  not  specifying  the  day  of  trial,  is  waived  by  the  defendant  taking  out  a 
summons  to  set  aside  the  notice,  and  insisting  on  the  hearing  of  the  sum- 
mons, on  a  different  objection  only,  which  is  overruled  by  the  judge.  ( Farmer 
V.  Mountfort,  9  M.  &  W.  100;  1  Dowl.  N.  S.  366.)  The  defendant  is  not 
bound  to  return  an  irregular  notice,  and  it  has  therefore  been  held,  that  he 
does  not  waive  the  irregularity  simply  by  retaining  it.  {Dignam  v.  Mostyn, 
6  Dowl.  547  ;  Dignam  v.  Ibbetson,  3  M.  &  W.  431 :  and  see  Brown  v.  Wild- 
bore,  1  Scott,  N.  R.,  159;  8  Dowl.  592;  nom.  Brown  v.  Whitfall.)  See  Ste- 
vens V.  Pell  (2  C.  &  M.  421 ;  2  Dowl.  354),  where  the  court  refused  defendant 
the  costs  of  setting  aside  a  notice  of  inquiry,  because  he  retained  it  and  did 
not  give  plaintiff  notice  of  the  irregularity  in  it. 
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fendant  upon  the  demurrer  [or  "demurrers"]  in  this  cause,  in  case 

judgment  shall  thereupon  be  given  for  the  plaintiff.     Dated . 

Yours.  &c. 
To  Mr.  D.A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  "  agent."]  [or  *'  agent."] 


7.  The  like,  and  of  Assessment  of  Damages  on  Breaches  in  Debt  on 
Bond  {a). 

Take  notice,  that  the  issue  [or  "issues"]  joined  in  this  canse  be- 
tween the  above-named  plaintiff  and  the  above-named  defendant  will 

be  tried  at  the sittings  [or  "  next  assizes,"  &c.  as  in  the  forms, 

stcpra,']  and  that  the  jury  who  try  the  issue  [or  "issues "]  will  at  the 
same  time  assess  the  damages  against  you  on  the  breaches  suggested 

[or  "  assigned  "]  in  this  cause.    Dated . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  "  agent."]  [or  "  agent."] 


8.  Notice  of  Trial  in  eitJier  of  tjie  above  Cases  when  given  in  a  sepa- 
rate Paper. 

The  form  is  the  same  as  those  supra,  except  that  it  is  entitled  in  the 
court  and  in  the  cause. 


9.  Notice  of  Countermand  (b). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  do  hereby  countermand  the  notice  of  trial  given  you  in  this  cause. 

Dated . 

Yoors,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  "agent."]  [or  "  agent"] 


(a)  Perhaps  this  special  notice  is  not  necessary  where  breaches  have  been 
assigned  in  pleadings,  on  the  ground  that  the  common  one  conveys  to  de- 
fendant's notice  all  the  incidents  of  the  trial. 

(b)  By  the  C.  L.  P.  Act,  1852,  s.  98,  "A  countermand  of  notice  of  trial 
shall  be  given  four  days  before  the  time  mentioned  in  the  notice  of  trial, 
unless  short  notice  of  trial  has  been  given,  and  then  two  days  before  the  time 
mentioned  in  the  notice  of  trial ;  unless  otherwise  ordered  by  the  court  or  a 
judge,  or  by  consent"  The  days  are  reckoned,  the  one  inclusive,  the  other 
exclusive.  (R.  174,  H.  T.  1853  :  see  Stewart  v.  Abraham,  2  DowL  709.)  It 
was  held,  in  cases  before  the  above  enactment  that  a  two  days'  notice  must 
be  business  days,  and  Sunday,  therefore,  would  not  count  as  one  of  them, 
and  therefore  that  a  notice  on  Saturday  for  Monday  would  be  bad:  (see 
Rose  v.  Macgregor,  1  DowL  &  L.  583;  12  M.  &  W.  517;  13  L.  J.,  Exch., 
110;  War  die  v.  Ackland,  2  DowL  28;  4  Tyr.  819;  Grotjean  v.  Manning,  2 
C.  &  J.  635  ;  2  Tyr.  725.)  The  notice  must  be  given  the  required  number 
of  days  before  the  first  day  of  the  sitting.  {Cooper  v.  Whitmarsh,  4  M.  &  W. 
73 ;  6  DowL  695.)     The  notice  must  be  in  writing.     By  r.  34,  H.  T.  1853, 
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10.  Notice  of  Trial  by  Continuance  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.B,  plaintiff  and  C.  D.  defendant. 
I  do  hereby  continue  the  notice  of  trial  given  you  in  this  cause,  to 

the  next  [or  '•' "1  sittings  within  [or  "  tp  the  sittings  after"]  this 

present  term.     Datea . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  "  agent."]  [or  "  agent."] 


"  notice  of  trial  and  inquiry,  and  of  continuance  of  trial  or  inquiry,  shall 
be  given  in  town;  but  countermand  of  notice  of  trial,  or  inquiry,  may  be 
given  either  in  town  or  country,  unless  otherwise  ordered  by  the  court  or  a 
judge."  The  meaning  of  which  rule  is,  that  it  may  be  given  by  the  attorney 
or  agent  either  in  town  or  country;  and  either  may  give  it  in  town  as  well 
as  in  the  country,  although  the  agent's  name  be  on  the  record.  (Cheslyn  v. 
Pearce,  4  Dowl.  693;  1  M.  &  W.  56 ;  1  Gale,  423;  Margetson  v.  Rush,  8 
Dowl.  388.)  If  given  in  town  in  a  country  cause  on  the  last  day  allow^ed  by 
the  rule  for  giving  it,  it  would  seem  it  should  be  given  before  post-time : 
(see  Pound  v.  Pevfold,  3  Ad.  &  E.  655.)  It  must  be  given  to  the  defendant's 
attorney  where  he  defends  by  one,  and  notice  to  the  defendant  himself  will 
not  do.  {Margetson  v.  Rush,  8  Dowl.  388.)  If  the  time  for  giving  the  notice 
has  expired,  it  is  usual  for  the  plaintiff  to  give  notice  to  the  defendant  that 
he  will  not  proceed  to  the  trial,  and  thereby  save  the  incurring  of  costs  after 
such  notice. 

(a)  When  notice  of  trial  in  London  or  Middlesex  has  been  given,  and 
the  plaintiff  is  not  ready  to  proceed,  then,  instead  of  countermanding  his 
notice,  he  may  continue  it  to  the  next  or  any  other  sitting  in  the  same  term 
or  to  the  sittings  after  term  ( Toulmin  v.  Elgie,  1  Bail  C.  R.  72 ;  3  D.  &  L. 
558),  by  giving  a  notice  of  trial  by  continuance.  By  r.  36,  H.  T.  1853, 
"  Notice  of  trial  or  inquiry  may  be  continued  to  any  sitting  in  or  after  term, 
on  giving  a  notice  of  continuance  four  days  before  the  time  mentioned  in 
the  notice  of  trial  or  inquiry,  unless  short  notice  of  trial  or  inquiry  has  been 
given,  in  which  cases  two  days'  previous  notice  shall  be  sufficient,  unless 
otherwise  ordered  by  the  court,  or  a  judge,  or  by  consent"  The  days  are, 
as  in  the  case  of  a  notice  of  countermand,  to  be  reckoned  the  one  inclusive 
and  the  other  exclusive.  The  notice  can,  it  seems,  be  given  only  once  in 
a  term.  {Green  v.  Giffard,  2  Str.  1119  ;  Wyatt  v.  Stocken,  6  Ad.  &  E.  803  : 
and  see  Stewart  v.  Abraham,  2  Dowl.  709.)  But  if  the  notice,  though  a 
second  one,  purporting  to  be  a  notice  by  continuance,  give  the  defendant 
all  the  information  as  to  the  time  and  place  of  trial  requisite  in  an  original 
notice,  and  is  served  long  enough  before  the  sittings  for  an  original  notice, 
it  will  be  good  as  an  original  notice.  {Cory  v.  Hotson,  19  L.  J.,  Q.  B.,  250 ; 
1  L.  M.  &  P.  23  ;  and  see  R.  v.  Inhabitants  of  St.  Giles',  19  L.  J.,  M.  C,  122.) 
After  the  notice  is  countermanded  it  cannot  be  continued.  {Smith  v.  Hoff, 
Barnes,  301 ;  Cases,  Pr.  C.  P.  146.)  It  may  be  given  on  a  trial  before  the 
sheriff  ( Wilson  v.  NesUtt,  1  Dowl.  N.  S.  675 ;  4  Scott,  N.  R.  776  ;  4  M. 
&  G.  249.)  If  the  original  notice  were  void,  as  by  being  too  late  or  other- 
wise, the  notice  by  continuance  will  be  void  also :  (see  Brown  v.  Wildbore,  1 
Scott,  N.  R.,  159;  8  Dowl.  592,  nom.  Brown  v.  Whit/all.)  Yet  in  such  a 
case,  if  such  a  time  intervene  between  the  service  of  the  notice  by  con- 
tinuance, and  the  sittings  to  which  the  original  notice  is  thereby  continued, 
as  would  be  sufficient  to  give  a  notice  of  trial,  the-  court  will  dee  n  such 
notice  an  original  or  new  notice  of  trial,  and  valid.  {Boyes  v.  Twist,  Barnes, 
292  ;  Tyte  v.  Steventon,  2  W.  Bl.  1298.)  But  if  a  good  notice  be  once  given, 
and  then  a  continuance  of  that  notice,  the  plaintiff  cannot  treat  the  con- 

a5 


130  Notice  of  Trial,  ^c.  at  Nisi  Priiis.    [book  hi. 

11.  Month's  Notice  of  Trial  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflF  and  C.  D.  defendant. 
Take  notice,  that  the  plaintiflp  intends  to  proceed  in  this  cause,  after 
the  end  of  one  calendar  month  from  the  service  hereof,  by  giving 

notice  of  trial  herein.     Dated . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  "agent."]  [or  "  agent."] 


tinuance  as  an  original  notice,  so  as  to  continue  it  again  in  the  same  term, 
though  it  be  given  in  time  sufficient  to  have  made  it  a  good  original  notice, 
if  the  first  had  been  void.  ( JVyatt  v.  Slacken,  6  Ad.  &  E.  803.)  A  notice 
by  continuance,  being  nothing  else  in  eflTect  than  a  short  notice  of  trial,  is 
never  adopted  where  there  is  time  to  countermand  a  former  notice  and  give 
a  new  one,  and  consequently  never  used  in  country  causes. 

(a)  See  1  Pr.  10th  ed.  294j  and  see  r.  176,  H.  T.  1853,  ante,  IH. 
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Sect.  I. — Admission  op  Documents. 

J.  Notice  requiring  opposite  Party  to  admit  Documentary 
Evidence  (a). 

In  the  a  B.  [«C.  P."  or  "Exch.  of  Pleas."] 
A.B.w.  CD. 
Take  notice  that  the  \  Spfin  Jont  *  "*  *^'^  cause  proposes  to  adduce 


(a)  See  as  to  this  notice  in  general,  1  Pract.  10th  ed.  299  to  303. 

It  is  not  compulsory  on  the  party  intending  to  produce  documents  in 
evidence  to  call  on  the  other  side  to  admit  them,  as  above ;  and  when  it  is 
considered  important  not  to  inform  the  opposite  party  of  their  natiire  or 
contents,  he  should  not  be  called  on  to  admit  them  ;  but  in  that  event,  the 
costs  of  proving  the  documents  fall  inevitably  on  the  party  producing  them 
in  evidence.  On  the  other  hand,  when  no  solid  objection  exists  to  putting 
the  adverse  party  in  possession  of  the  nature  of  the  documents  proposed  to 
be  offered  in  evidence,  it  is  advisable  to  require  their  admission  in  the 
manner  prescribed. 

The  above  form  is  prescribed  by  r.  29,  H.  T.  1853.  It  may  be  deviated 
from  when  the  case  requires  it :  (see  Rutter  v.  Chapman,  8  M.  &  W.  393 ;  1 
Dowl.  N.  S.  118.)  It  should,  of  course,  accurately  describe  the  documents. 
But  immaterial  variances  in  dates  or  otherwise  not  calculated  to  mislead  will 
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in  evidence  the  several  documents  hereunder  specified,  and  that  the 
same  may  be  inspected  by  the  \  pi-j-frg-  ^  J  his  attorney  or  agent,  at 

on ,  between  the  hours  of ;  and  the  I     f  ^°tff"     \  ^ 

hereby  required,  within  forty-eight  hours  from  the  last-mentioned 
hour,  to  admit  that  such  of  the  said  documents  as  are  specified  to  be 
originals  were  respectively  written,  signed  or  executed,  as  they  purport 
respectively  to  have  been ;  that  such  as  are  specified  as  copies  are  true 
copies ;  and  such  documents  as  are  stated  to  have  been  served,  sent  or 
delivered,  were  so  served,  sent  or  delivered,  respectively ;  saving  (a)  all 


not  invalidate  it.  Where  a  notice  to  admit  specified  a  note  as  dated  the 
10th  October,  and  the  note  produced  at  the  trial  was  dated  the  10th  No- 
vember, but  the  party  admitting  the  note  on  the  notice  had  actually  seen  it, 
the  mistake  was  held  immaterial.  {Field  v.  Hemming,  5  Dowl.  550;  7  C.  & 
P.  619  ;  and  see  Moilliett  v.  Powell,  6  C.  &  P.  233.) 

The  documents  may  be  so  described,  with  a  statement  of  other  matters  in 
the  notice,  as  to  involve  the  opposite  party,  if  he  makes  the  admission  re- 
quired, in  an  admission  of  more  than  he  could  in  strictness  be  called  on  to 
admit.  He  should  therefore  carefully  consider  the  form  of  the  notice  to  ad- 
mit before  he  makes  the  admission.  If  the  notice  departs  from  the  usual 
form  in  this  respect,  and  the  party  refuses  to  make  the  admission,  the  judge 
would  certify  at  the  trial  that  the  refusal  to  admit  was  reasonable.  Where 
a  notice  to  admit  was  as  follows:  — "  Bill  of  exchange  for  121/.  10s.  drawn 
by  the  plaintiff  upon  and  directed  to  the  defendants  as  A.  &  Co.,  and  ac- 
cepted by  H.  B.  for  the  defendants  as  A.  &  Co.,"  it  was  held,  that  an  ad- 
mission on  this  precluded  the  defendants  from  denying  the  authority  of  H.  B. 
to  bind  the  firm  of  A.  &  Co.  by  such  acceptance,  and  was  not  a  mere  admis- 
sion that  he  signed  an  acceptance  purporting  to  bind  that  firm.  ( Wilkes  v. 
Hopkins,  1  C.  B.  737  ;  3  D.  &  L.  184.)  Where  a  document  was  described  as 
a  counterpart  of  a  lease,  and  was  admitted,  but  in  fact  was  a  lease  with  only 
a  counterpart  stamp,  the  party  was  held  bound  by  his  admission.  {Doe  d. 
Wright  v.  Smith,  3  N.  &  P.  335  ;  8  Ad.  &  E.  255.) 

If  the  date  of  a  document  be  written  on  an  erasure,  but  it  agrees  with  the 
description  of  it  in  the  notice  to  admit,  the  party  making  the  admission 
cannot  require  proof  as  to  the  time  when  or  the  circumstances  under  which 
the  alteration  was  made.  [Poole  v.  Palmer,  1  Car.  &  M.  69 ;  and  see  Free- 
man v.  Steggel,  19  L.  J.,  Q.  B.,  18  ;  14  Q.  B.  202  ;  Doe  v.  Catomore,  16  Q.  B. 
745 ;  Doe  v.  Palmer,  id.  74.)  Where  a  document  was  described  in  the  notice 
as  having  been  "signed,  sealed  and  executed  as  it  purports  to  be,"  and  the 
opposite  party  admitted  it,  and  the  attestation  mentioned  only  the  signing 
and  sealing,  but  not  the  delivery,  yet  such  admission,  coupled  with  the  pro- 
duction of  the  instrument  by  the  proper  party,  was  held  evidence  from  which 
the  jury  might  and  ought  to  find  that  it  was  duly  signed,  sealed  and  de- 
livered as  a  deed.  {Hall  v.  Bembridge,  12  Q.  B.  699.)  On  the  other  hand, 
where  a  letter  was  described  in  the  notice,  thus — "  Letter  of  F.  A.  G.,  secre- 
tary to  the  S.  and  D.  Railway  Company,  dated  the  30th  of  March,  1847, 
respecting  King  John's  Pond  field,  then  in  possession  of  tlie  plaintiff","  and  the 
defendant  admitted  it ;  it  was  held,  that  the  plaintiff's  possession  of  the  field 
was  not  admitted-  {Pilgrim  v.  The  Southampton  and  Dorcliesier  Railway 
Company,  18  L.  J.,  C.  P.,  330.)  It  will  be  observed,  that  the  notice  contains 
the  saving  clause  in  it  of  "ail  just  exceptions  to  the  admissibility  of  the 
documents  as  evidence  in  the  cause."  A  party,  therefore,  by  admitting  a 
document,  is  not  precluded  from  disputing  its  admissibility  in  evidence,  on 
the  ground  of  its  not  being  stamped.  ( y^ane  v.  Whittington,  1  Car.  &  M. 
484;  2  Dowl.  N.  S.  757.)  If  the  admission  is  of  a  document  as  a  true  copy 
of  a  letter  from  plaintiff  to  defendant,  this  will  not  authorize  the  giving  in 
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just  exceptions  to  the  admissibility  of  all  such  documents  as  evidence 

in  this  cause.     Dated . 

To  E.  F.,  attorney  G.  H.,  attorney 

lor  "  agene']  for  j  ^f  ^"^-^  \  K  "  agen."  f„,  j  P^^SSt. 

[Here  describe  the  documents,  the  manner  of  doing  which  may  be 
as  follows  :-^^ 

Originals. 


Description  of  Documents. 


Deed  of  Covenant  between  A.  B.  and  C.  D. ) 

1st  part ;  and  E.  F.  2nd  part S 

Indenture  of  Lease  from  A.  B.  to  C.  D.  .  .  . 
Indenture  of  Release  between  A.  B.,  C.  D., ) 

1st  part,  &c ) 

Letter— Defendant  to  Plaintiff , 

Policy  of  Insurance  on  Goods  by  Ship  Isabella,  ^ 

on  voyage  from  Oporto  to  London  ...  J 
Memorandum  of  Agreement  between  C.  D.,  ) 

Captain  of  said  ship,  and  E.  F.  .     .     .     .  y 


Date. 


Bill  of  Exchange  for  £100,  at  three  months, 
drawn  by  A.  JS.  on  and  accept*  '  '      ~   ~ 
indorsed  by  E.  F.  and  G.  H. . 


1st  January,  1848. 
1st  February,  1848. 
|2nd  February,  1848. 
Ist  March,  1348. 
!3rd  December,  1847. 

1st  January,  1848. 
1st  May,  1849. 


Copies. 


Description  of  Documents. 


Date. 


Original  or  Duplicate, 
served,  sent  or  de- 
livered, when,  how 
and  by  whom. 


Register  of  Baptism  of  A.  B.  } 
in  the  parish  of  X.      .     .   J 
Letter — Plaintiff  to  Defendant 


Notice  to  produce  Paper 

Record  of  a  Judgment  of  the 
Court  of  Queen's  Bench, 
in  an  action  of  .7^.  S.  v.  J.  N. 

LettersPatentof  KingCharles ) 
II.  in  the  Rolls  Chapel     .  ] 


;i 


Ist  Jan.  1848. 
Ist  Feb.  1848    . 

1st  March,  1848 


Trinity  Term, 
10th  Vict. 

1st  Jan.  1680. 


i  Sent  by  General 
I   Post,  Feb.  2, 1848. 

r  Served  March  2, 
)  1848,  on  defend- 
j  ant's  attorney,  by 
C     E.F.of . 


evidence  such  copy  without  accounting  for  the  nonproduction  of  the  original. 
{Sharp  v.  Lamb,  11  Ad.  &  E.  805  ;  3  P.  &  D.  454.) 

The  notice  should  in  general  be  served  after  issue  joined,  and  a  reason- 
able time  before  the  trial.     {Tinn  v.  Billingsley,  2  C,  M.  &  R.  253.) 

If  the  opposite  party  requires  a  further  time  beyond  the  forty-eight  hours 
to  make  the  admission,  and  the  party  giving  the  notice  will  not  consent  to  give 
it,  the  party  having  to  admit  should  take  out  a  summons  and  get  a  judge's 
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2.  Admission  thereunder  (b). 

In  the  Q.  B.  [or  «  C.  P."  or  "  Exch.  of  Pleas."] 
B.'\  I  hereby  make  the  admissions  required  iu  the  within  notice. 
V.  M  Or  if  the  admission  be  of' part  only  of  the  documents,  then  limit 
D.  y  the  admission  to  them  accordingly,  and  for  this  purpose  it  may 
be  as  well  to  number  each  description  of  the  documents  in  the  notice, 
thus :  "  so  far  as  the  same  relates  to  the  several  documents  therein 
mentioned  marked  respectively  1,  2,  5,  7,  &c.,  and  I  refuse  to  make 

any  other  of  the  admissions  required.'']     Dated . 

A.  B.  plaintiff's  [or  "defendant's"] 
attorney  [or  "  agent"] 


3.  Affidavit  of  Signature  of  Admissions  made  under  such  Notice, 
where  made  in  Deponent's  Presence  (c). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  E.  F.,  of ,  clerk  to  G.  H.,  the  attorney  in  this  cause  for  the 

above-named  plaintiff  [or  "  defendant"],  make  oath  and  say, 

I  was  present  on  inst.  [or  "  last"],  and  did  see  D.  A.  the 

attorney  in  this  cause  for  the  above-named  defendant  [or  "  plaintiff"] 
sisfn  the  admission  hereunto  annexed  marked  (A),  and  the  si^ature 
G.  H.  subscribed  to  the  said  admission  is  of  the  proper  handwriting  of 
the  said  D.  A. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 


order  to  extend  the  time,  and  which  order  the  judge  will  make  if  the  case 
requires  it. 

An  admission  once  made  will  hold  good  for  any  subsequent  trial  of  the 
cause.  {Elton  v.  Larkins,  5  C  &  F.  305  ;  and  see  Hope  v.  Beadon,  21  L.  J., 
Q.  B.,  259 ;  17  Q.  B.  509 ;  2  L.,  M.  &  P.  593.) 

If  a  party  find  be  has  inadvertently  made  an  admission,  he  should  obtain 
a  judge's  order  to  withdraw  it,  which  may,  it  seems,  be  allowed  under  very 
special  circumstances  :  (see  Elton  v.  Larkins,  5  C.  &  P.  385  ;  1  M.  &  Rob. 
196  ;  8  Bing.  198;  Wilket  v.  Hopkins,  1  C.  B.  737  ;  3  D.  &  L.  184.)  It  is 
not  sufficient  for  him  to  give  a  notice  that  he  withdraws  it :  (see  Doe  v.  Bird, 
7  C.  &  P.  6.) 

(a)  No  advantage  can  be  gained  by  omitting  this  saving  clause.  (Sharpe 
v.  Lamb,  11  A.  &  E.  805 ;  3  P.  &  D.  454.) 

(6)  The  admission  may  be  indorsed  on  the  notice  or  on  a  copy  of  it.  It 
had  better  be  signed  in  the  presence  of  the  attorney  of  the  party  requiring  the 
admission,  or  his  clerk,  so  as  to  warrant  aii  affidavit  of  the  signature,  pur- 
suant to  the  18th  section  of  the  C.  L.  P.  Act,  1852,  post.  Such  presence  is 
not  necessary  if  the  attorney  or  clerk  making  the  affidavit  can  otherwise 
swear  to  the  signature. 

(c)  By  the  C.  L.  P.  Act,  1852,  s.  118,  "  An  affidavit  of  the  attorney  in  the 
cause,  or  his  clerk,  of  the  due  signature  of  any  admissions  made  in  pursu- 
ance of  such  notice  {i.e.  the  notice  to  admit),  and  annexed  to  the  affidavit, 
shall  be  in  all  cases  sufficient  evidence  of  such  admissions."  Before  this 
enactment  the  admission  was  proved  by  the  production  of  the  judge's  order 
for  it,  with  the  notice  annexed.  If  the  admission  be  refused,  such  refusal 
will  be  established  at  the  trial,  so  as  to  enable  the  judge  to  certify,  under  the 
1 1 7th  section  of  the  .\ct,  whether  it  was  reasonable,  without  calling  a  witness 
for  the  purpose. 
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4.  The  like,  where  the  Deponent  is  not  present  at  Time  of  Signature. 

[^Commence  as  in  preceding  form.'] 

1.  The  admissions  hereunto  annexed  marked  (A),  are  signed  by  D.  A. 
the  attorney  in  this  cause  for  the  above-named  defendant  [or  "  plain- 
tiff"], and  the  signature  D.  A.  subscribed  to  the  said  admissions  is  of 
the  proper  handwriting  of  the  said  D.  A. 

2.  I  know  and  am  well  acquainted  with  the  handwriting  of  the  said 
D.  A.  [having  frequently  seen  him  write]. 


5.  Admission  by  one  Party  of  a  Document  otherwise  than  under  the 

Notice. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. . 
I  do  hereby,  as  the  attorney  of  the  above-named  plaintiff  [or  "  de- 
fendant"] agree  to  admit  in  evidence  at  the  trial  of  this  cause,  a 
[here  describe  the  document  admitted  shortly  as  thus :   "  deed  bearing 

date  the day  of ,  made  between of  the  one  part,  and 

of  the  other  part,  being  a  lease  of  certain  premises  called  , 

in  the  parish  of ,  in  the  county  of "];  and  I  agree  that  it 

shall  not  be  necessary  for  the  plaintiff  [or  "  defendant"]  to  give  any 
other  evidence  for  the  purpose  of  making  the  same  evidence  in  this 
cause,  saving  all  just  exceptions  to  the  admissibility  of  the  same  aa 

evidence.     Dated . 

To  Mr.  D.  A.  Yours,  &c. 

defendant's  [or  "  plaintiff's"]     P.  A.,  plaintiff's  [or  "  defendant's"] 
attorney.  attorney. 


6.  Mutual  Admissions  of  Documents,  and  to  read  Copies  as  Evidence 
of  Originals,  Sfc. 

In  the  Q.  B,  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  E.  F.  defendant. 

We,  the  undersigned  respectively,  the  attornies  for  the  plaintiff  and 
the  defendant  in  this  cause,  do  hereby  agree  that  the  documents  here- 
under described,  and  to  which  we  have  respectively  set  the  names  of 
our  respective  firms  on  the  first  and  last  pages  thereof,  shall  and  may 
be  admitted  and  read  as  evidence  at  the  trial  of  this  cause,  and  that 
such  of  the  documents  as  are  described  as  copies  or  extracts  shall  be 
deemed  and  taken  to  be  and  shall  be  read  as  true  copies  or  extracts 
without  further  proving  the  same ;  and  that  such  copies  or  extracts 
shall  and  may  be  read  in  evidence  as  primary  and  the  best  evidence, 
and  not  as  secondary  evidence,  and  shall  have  the  same  force  as  if  they 
were  the  original  documents ;  and  that  the  original  documents  shall  not 
be  required  to  be  produced,  or  any  evidence  required  as  to  the  same  or 
of  the  proper  custody  thereof,  or  as  to  the  non-production  of  the  same ; 
and  no  objection  shall  be  taken  to  the  reading  as  evidence  the  docu- 
ments so  marked,  saving  all  just  exceptions  to  the  admissibility  of  the 
originals  as  evidence. 

We  also  agree  to  admit  on  the  trial  of  this  action  the  following  facts, 
viz.— (Acre  state  the  facts,  if  any,  which  the  parties  agree  on). 

The  following  are  the  documents  above  referred  to,  viz. —  1.  A  copy 
of  a  bill  filed  in  the  Court  of  Chancery  in  a  suit  between  the  above- 
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named  plaintiff  complainant,  and  the  above-named  defendant  and  E.  F., 

the  copy  consisting  of pages  and  indorsed  with  the  letter  A. 

2.  A  copy  of  an  appointment  of  G.  H.  as  treasurer  of  the  borough  of 
B.,  such  appointment  being  made  by  the  council  of  the  said  borough, 
and  the  original  appointment  being  sealed  with  the  corporate  seal  of 
the  said  borough,  the  said  copy  being  indorsed  with  the  letter  L.  And 
we  further  undertake  that  the  said  admissions  shall  be  binding  as  well 
on  the  plaintiflF  as  the  defendant.     Dated . 

P.  4.  &  Co.,  attomies  for  the  plaintiff. 

D.  J).  &  Co.,  attomies  for  the  defendant. 


Sect.  II.— Noticb  to  produce  Documents,  &c. 

1.  Notice  to  produce  Documents,  Sfc.  (a). 

In  the  a  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  you  are  hereby  required  to  produce  to  the  court 


(a)  See  as  to  this  notice  in  general,  1  Pract  10th  ed.  303.  It  must  be  in 
writing.     (R.  H.  1853,  r.  161.) 

No  particular  form  is  necessary.  It  should  be  entitled,  if  at  all,  correctly 
in  the  action.  {Harvey  v.  Morgan,  2  Stark.  19.)  It  would  seem,  however, 
that,  in  an  action  in  the  Exchequer,  a  notice  to  produce  is  not  bad  by  reason 
of  its  being  entitled  "  In  the  Common  Pleas."  {Lawrence  v.  Clark,  3  D.  & 
L.  87 ;  15  M.  &  W.  250.)  It  must  specify  the  document  with  a  particularity 
sufficient  to  inform  the  opposite  party  what  document  he  is  called  on  to  pro- 
duce :  (see  France  v.  Lucy,  R.  &  M.  341 ;  Jones  v.  Edwards,  M'C.  &  Y.  139.) 
It  is  for  the  judge  at  the  trial  to  decide  on  the  sufficiency  of  the  description. 
(11  M.  &  W.  486 ;  1  Car.  &  K.  48  ;  10  Q.  B.  823  ;  7  Exch.  425.)  A  notice 
to  produce  *'  all  letters  and  copies  of  letters,  also  all  books  relating  to  this 
cause,"  is  too  general  to  let  in  secondary  evidence  of  the  contents  of  a  letter 
written  nine  years  before,  and  not  produced.  {Jones  v.  Edwards,  M'Clel.  & 
y.  139.)  A  notice  to  produce  "  all  letters,  papers  and  documents  touching 
or  concerning  the  bill  of  exchange  mentioned  in  the  declaration,  and  the 
debt  sought  to  be  recovered,"  is  too  general  {France  v.  Lucy,  R.  &  M. 
341.)  Had  it  named  the  parties  who  wrote  the  letters,  or  the  parties  to  the 
documents,  it  might  have  been  otherwise.  And  a  notice  to  produce  "  all 
and  every  letters  written  by  the  plaintiff  to  the  defendant  relating  to  the 
matters  in  dispute  in  the  action,"  was  held  sufficient  to  let  in  secondary  evi- 
dence of  a  particular  letter,  although  it  did  not  specify  the  date  of  such 
letter.  {Jacob  v.  Lees,  2  M.  &  R.  33.)  So  a  notice  to  produce  "  all  letters 
written  to  and  received  by  you  between  the  years  1837  and  1841,  both  in- 
clusive, by  and  from  the  said  defendants,  or  either  of  them,  during  the  time 
aforesaid,  or  by  or  to  any  person  on  their  or  your  behalf  respectively,"  was 
held  sufficient,  although  it  did  not  specify  the  date  of  each  particular  letter. 
{Morris  v.  Hannen  or  Hauser,  1  Car.  &  M.  29 ;  2  M.  &  R.  392.)  So,  in  an 
action  for  work  and  labour,  a  notice  to  produce  "all  accounts  relating  to  the 
matters  in  question  in  this  cause,"  is  sufficient  to  let  in  secondary  evidence 
of  an  account  of  work  done,  given  by  the  plaintiff  to  the  defendant,  without 
specifying  it  by  date  or  otherwise.     [Rogers  v.  Custance,  2  M.  &  R.  179.) 

It  will  in  general  suffice  to  serve  the  notice  on  the  attorney  or  agent  of  the 
opposite  party.  ( Gates  v.  Winter,  8  T.  R.  306  ;  2  T.  R.  203,  n. ;  Houseman 
V.  Roberts,  5  C.  &  P.  394.)  It  may  be  served  on  the  party  himself.  {Hughes 
V.  Budd,  8  Dowl.  31d.)    The  service  need  not  in  general  be  personal.    Ser- 
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and  jury,  on  the  trial  of  this  cause,  an  indenture,  dated  ,  and 

made  between  {describing  the  deed,  bill,  agreement  or  other  instru- 
ment, letters,  papers,  books,  Sfc.  tJiat  you  desire  the  opposite  party  to 
produce  in  evidence  at  the  trial),  and  all  other  documents,  letters, 
books,  papers  and  writings  whatsoever  containino^  any  entry,  memo- 
randum or  minute,  or  other  matter  in  anywise  relating  to  the  matters 

in  question  in  this  cause.     Dated . 

Yours,  &c. 
D.  A.  defendant's  [or  "  plaintiff's"] 
attorney  [or  "  agent"] 
To  the  above-named  plaintiff  [or  "  defendant,"] 
and  to  Mr.  P.  A.,  his  attorney  [or  "  agent"] 


vice  by  leaving  the  notice  at  the  dwelling-house  of  the  party  to  whom  it  is 
directed  with  his  servant  or  some  member  of  his  family :  (see  7  Q.  B.  154; 
3  Excb.  394.)  In  some  cases  it  may  be  desirable  to  serve  both  attorney  and 
party. 

It  must  in  general  be  served  a  reasonable  time  before  the  trial,  so  as  to 
enable  the  party  served  to  make  an  eflFectual  search  for  and  procure  the 
document  required,  and  to  produce  the  same  at  the  trial.  {Lloyd  v.  Mostyn, 
10  M.  &  W.  479 ;  2  Dowl.  N.  S.  476 ;  Firkin  v.  Edwards,  9  C.  &  P.  478 ;  2 
Phil.  Ev.  9th  ed.  219.)  What  is  such  reasonable  time  must  of  course  de- 
pend upon  circumstances :  (see  R,  v.  Hankins,  2  C.  &  K.  823 ;  Bryan  v. 
Wagstaff,  2  C.  &  P.  126 ;  5  B.  &  C.  314 ;  and  see  Ehrensperger  v.  Anderson, 
3  Ex.  148,  where  the  party  on  whom  the  notice  was  served  resided  at  Bom- 
bay.) In  a  town  cause,  service  of  notice  on  the  opposite  attorney  even  on 
the  evening  previous  to  tbe  trial  is  in  general  sufficient,  if  the  document  to 
be  produced  is  then  in  his  hands:  (see  per  Gurney,  B.,  in  Atkins  v.  Mere- 
dith, 4  Dowl.  658 ;  Byrne  v.  Harvey,  2  M.  &  R.  89  ;  Hughes  v.  Budd,  8  Dowl. 
315 ;  Leqfy.  Butt,  1  Car.  &  M.  451 ;  Meyrick  v.  Woods,  id.  452.)  Where  it 
was  served  at  8  p.m.  on  the  evening  before  the  trial  at  the  opposite  attor- 
ney's office,  on  one  of  his  clerks  who  had  the  management  of  the  case,  the 
service  was  held  to  be  in  time.  {Gibbons  v.  Powell,  9  C.  &  P.  634.)  So  in  a 
town  cause,  where  the  defendant  and  his  attorney  lived  in  town,  a  notice  to 
produce  a  letter  from  the  plaintiff  to  the  defendant,  served  at  the  office  of 
the  defendant's  attorney  at  7  p.m.  on  the  evening  of  the  day  before  that  on 
which  the  cause  was  tried,  was  held  in  sufficient  time.  {Leaf -v.  Butt,  1  Car. 
&  M.  451  ;  Meyrick  v.  Woods,  id.  462 ;  and  see  Sturge  v.  Buchanan,  10  A.  & 
E.  598  ;  2  P.  &  D.  573.)  But  where  it  was  merely  put  into  a  letter-box  of 
the  attorney's  chambers  at  half-past  eight  in  the  evening  before  the  trial,  it 
was  held  too  late.  {Lawrence  v.  Clarke,  14  M.  &  W.  250;  3  D.  &  L.  87 ; 
and  see  Holt  v.  Miers,  9  C.  &  P.  191.)  And  where  in  a  country  cause  a 
notice  to  produce  was  served  on  the  defendant's  attorney  at  his  residence, 
twenty  miles  from  the  place  of  trial,  at  eight  in  the  evening  before  the  trial, 
and,  although  the  defendant  resided  in  the  same  town,  he  was  absent  at  the 
time,  and  did  not  retm-n  until  twelve  at  night,  the  service  was  held  too  late. 
{Howard  V,  Williams,  9  M.  &  W.  725 ;  1  Dowl.  N.  S.  877 ;  and  see  George 
V.  Thompson,  4  Dowl.  656 ;  and  other  cases  collected  in  1  Pract  10th  ed. 
307.)  Even  where  the  notice  was  served  after  the  cause  was  part  heard,  it 
was  held,  under  the  circumstances,  to  be  served  in  time.  {Sturm  v.  Jeffree, 
2  C.  &  K.  442 ;  and  see  Bwyer  v.  Collins,  21  L.  J.,  Ex.,  225.)  It  must  not 
be  served  on  a  Sunday.  {Hughes  v.  Budd,  8  Dowl.  317.)  It  is  for  the  judge 
at  the  trial  to  determine  whether  it  has  been  served  in  sufficient  time.  {Lloyd 
V.  Mostyn,  10  M.  &  W.  479  ;  2  Dowl.  N.  S.  476 ;  per  Parke,  B.) 

If  a  party  has  not  the  document  he  is  called  upon  to  produce  at  the 
time  of  the  service  of  the  notice  to  produce  it,  but  afterwards  obtains  pos- 
session of  it  a  reasonable  time  before  the  trial,  he  is  bound  to  produce  it : 
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2.  Affidavit  of  the  Service  of  such  Notice  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C  2>.  defendant. 

I,  P.  A.  of ,  clerk  to  D.  A.,  the  attorney  in  this  cause  for  the 

above-named  plaintiff  [or  "  defendant"],  make  oath  and  say, 

1.  I  did,  on  inst.  \or  "  last"]  between  the  hours  of of 

and  ,  personally  serve  the  said  defendant  {or  "plaintiff,"   or 

"  H.  I.,  the  then  and  now  attorney  for  the  above-named  defendant 
(or  '  plaintiff')  in  this  cause"]  with  a  notice  to  produce,  a  true  copy 
whereof  is  hereunto  annexed,  marked  A.  [annex  a  copy.  If  the  service 
was  not  personal,  omit  the  word  "  personally,"  and  describe  the  mode 
of  service,  which  may  be  thus:  "by  delivering  the  same  to  and  leaving 
it  with  a  clerk  {or  '  servant')  of  the  said  H.  I.  at  his  office  or  place  of 

business  (or  *  house'),  No. , Street,  in  the  parish  of ,  in 

the  county  of "]. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits.'''^  P.  A. 


Sbct.  III.  — Inspbction  of  Documents. 


1.  Affidavit  to  obtain  Inaction,  on  behalf  of  Plaintiff,  of  Documents 
under  14  ^  15  Vict.  c.  99  {b). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas.'H 

Between  A.  B.  plaintiff^and  C.  D.  defendeuit 
1,  A.  B.  of , the  above-named  plaintiff  {if  made  by  any 


(see  Lloyd  v.  Mostyn,  10  M.  &  W.  478 ;  2  Dowl.  N.  S.  476 ;  per  Abinger, 
C.  B.) 

The  notice  will  apply  not  only  to  the  first,  but  to  the  second  and  all  other 
trials,  if  more  than  one  of  the  cause.  {Hope  v.  Beadon,  2  L.,  M.  &  P.  592 ; 
21  L.  J.,  Q.  B.,  259  ;  17  a  B.  509.) 

(a)  By  the  C,  L.  P.  Act,  1852,  s.  119,  "An  affidavit  of  the  attorney  in 
the  cause,  or  his  clerk,  of  the  service  of  any  notice  to  produce,  in  respect  of 
which  notice  to  admit  shall  have  been  given,  and  of  the  time  when  it  was 
served,  with  a  copy  of  such  notice  to  produce  annexed  to  such  affidavit,  shall 
be  sufficient  evidence  of  the  service  of  any  notice  of  the  original  of  such 
notice,  and  of  the  time  when  it  was  served."  Before  this  enactment,  unless 
the  opposite  party  would  admit  the  service  of  the  notice  to  produce,  it  was 
necessary  to  have  the  server  in  court  as  a  witness  to  prove  the  service.  The 
expense  of  this  will  now  be  saved  by  an  affidavit  of  the  service,  when  the 
notice  to  produce  is  mentioned  in  the  notice  to  admit  as  one  of  the  docu- 
ments required  to  be  admitted. 

(6)  By  14  &  15  Vict.  c.  99  (Lord  Brougham's  Evidence  Act),  s.  6, 
"  Whenever  any  action  or  other  legal  proceeding  shall  henceforth  be  pending 
in  any  of  the  superior  courts  of  common  law  at  Westminster  or  Dublin,  or 
the  Court  of  Common  Pleas  for  the  County  Palatine  of  Lancaster,  or  the 
Court  of  Pleas  for  the  County  of  Durham,  such  court  and  each  of  the  judges 
thereof  may  respectively,  on  application  made  for  such  purpose  by  either  of 
the  litigante,  compel  the  opposite  party  to  allow  the  party  making  the  appli- 
cation to  inspect  all  documents  in  the  custody  or  under  the  control  of  such 
opposite  party  relating  to  such  action  or  other  legal  proceeding,  and,  if 
necessary,  to  take  examined  copies  of  the  same,  or  to  procure  the  same  to 
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other  party  alter  the  affidavit  throughout  accordingly),  make  oath 
and  say, 

1.  This  action  was  commenced  on  the  day  of last,  and 


be  duly  stamped,  in  all  cases  in  which,  previous  to  the  passing  of  this  act,  a 
discovery  might  be  obtained  by  filing  a  bill  or  by  any  other  proceeding  in  a 
court  of  equity  at  the  instance  of  the  party  so  making  application  as  afore- 
said to  the  said  court  or  judge." 

This  enactment  does  not  give  the  courts  of  common  law  power  to  compel 
discovery  to  the  same  extent  as  could  be  granted  by  a  court  of  equity ;  the 
only  power  given  by  it  is  to  allow  an  inspection  and  the  taking  of  a  copy,  by 
one  litigant  party,  of  documents  in  the  custody  or  under  the  control  of  the 
opposite  litigant  party,  with  certain  limitations;  viz.,  first,  there  must  be 
an  action  or  other  proceeding  pending ;  secondly,  the  document  must  relate 
to  such  action  or  other  proceeding ;  and,  thirdly,  the  case  must  be  one  in 
which  a  discovery  could  be  obtained  in  equity:  (see  Hunt  y.  Hewitt,  21 
L.  J.,  Exch.,  211 ;  7  Exch.  244.)  It  does  not,  therefore,  enable  a  party  to 
an  action  to  call  upon  his  opponent  to  answer  by  affidavit,  whether  he  has 
any  document  in  his  possession  relating  to  the  matters  in  question  in  the 
action,  and,  if  any,  to  specify  what  they  are.  {Rayner  v.  AUhusen,  21  L.  J., 
Q.  B.,  68  ;  2  L.,  M.  &  P.  605 ;  Galsworthy  v.  Norman,  21  L.  J.,  Q.  B.,  70.)  But 
the  want  of  this  power  is  now  supplied  by  the  C.  L.  P.  Act,  1854,  s.  50,  'po$t, 
152.  If,  therefore,  he  wants  to  discover  the  existence  and  description  of 
documents  supposed  to  be  in  the  possession  of  the  opposite  party,  the  appli- 
cation must  be  founded  under  that  enactment.  Independently  of  the  power 
of  inspection  given  by  this  act  of  14  &  15  Vict.  c.  99,  the  common  law  courts, 
in  the  exercise  of  their  equitable  jurisdiction,  have  a  power  to  order  an  in- 
spection of  documents  stated  by  either  party  in  his  pleading  as  part  of  his 
case,  and  which  power  will  be  more  fully  noticed  hereafter  at  p.  143,  n. 
They  have  also,  m  the  exercise  of  their  equitable  jvu"isdiction,  power  to 
order  an  inspection  of  documents  in  the  possession  of  the  opposite  party, 
where  the  party  applying  has  any  interest  in  them  and  has  no  copy,  and 
which  will  be  more  fully  noticed  post,  144,  n.  As  to  the  act  applying  to 
proceedings  in  a  prerogative  writ  of  mandamus,  see  R.  v.  Ambergate  Rail- 
way Company,  16  Jur.  777,  Q.  B. 

A  party  is  entitled  under  the  act  to  inspect  such  documents  only  as  tend 
to  support  his  own  case  or  to  meet  his  opponent's.  He  has  no  right,  there- 
fore, to  inspect  documents  which  relate  exclusively  to  his  opponent's  case 
{Bolton  V.  Corporation  nf  Liverpool,  1  M.  &  K.  88  ;  3  Sim.  467  ;  Smith  v.  Duke 
of  Beaufort,  1  Hare,  520) ;  or  to  inspect  documents  to  see  whether  a  case  can 
be  made  out  against  him,  or  how  it  is  to  be  made  out,  or  how  a  flaw  can 
be  detected  in  it  {Scott  v.  Walker,  2  E.  &  B.  560;  22  L.  J.,  Q.  B.,  404; 
Schneider  v.  Mangino,  21  L.  J.,  Exch.,  121 ;  7  Exch.  229;  Hunt  v.  Hewitt, 
21  L.  J.,  Exch.,  21 1 ;  7  Exch.  244 ;  Pepper  v.  Chambers,  21  L.  J.,  Exch.,  81 ; 
7  Exch.  226 ;  Riccord  v.  Inclosure  Commissioners,  ^c,  24  L.  J.,  Q.  B:,  249 ; 
4  E.  &  B.  329;  Wright  v.  Morris,  11  Exch.  209) ;  or  to  inspect  documents 
which  are  not  really  material  to  the  matters  in  dispute  in  the  action  (Wig- 
ram,  224,  227;  Taylor  on  Evid.  2nd  ed.  1381);  or  to  inspect  documents  in 
an  action  which  is  not  bond  fide  brought  for  the  purpose  it  is  professed  to  be. 
{Temperley  v.  Willett,  6  E.  &  B.  589;  25  L.  J.,  Q.  B.,  259.)  But  it  is  not 
necessary  that  the  inspection  should  be  demanded  exclusively  with  a  view 
of  establishing  the  original  case  of  the  party  making  the  application ;  and 
an  order  for  the  inspection  may  be  granted  if  the  object  be  to  obtain  material 
evidence  to  answer  the  opponent's  case :  (see  Scott  v.  Walker,  supra ;  Ray- 
ner V.  AUhusen,  supra,  per  Erie,  J.;  Galsworthy  v.  Norman,  21  L.  J.,  Q.  B., 
IQ,  per  Erie,  5.;  Hunt  \.  Hewitt,  supra.)  And  inspection  may  be  granted 
to  a  party  of  a  document  relating  to  the  adversary's  title,  where  it  also  relates 
to  his  own ;  that  which  is  common  to  both  parties  may  be  inquired  into  by 


140  Meam  of  Ecidence.  [book  hi. 

the  declaration  therein  contains  a  count  for  [work  and  labour  done 
by  the  plaintiff  for  the  defendant,  state  shortly  the  contents  of  the  die- 


either:  (see  Doe  v.  Langford,  21  L.  J.,  Q.  B.,  217;  Burrell  v.  Nicholson,  1 
Myl.  &  K.  680.)  So  an  order  would  be  granted  to  inspect  documents  which 
relate  as  well  to  the  applicant's  case  as  to  the  case  of  his  opponent :  (see 
Smith  V.  Duke  of  Beaufort,  1  Hare,  520 ;  Burrell  v.  Nicholson,  1  M.  &  K.  680 ; 
Freeman  v.  Fairlie,  3  Mer.  29 ;  Whateley  v.  Crawford,  26  L.  T.  104;  and  see 
17  Com.  B.  425;  Coster  v.  Baring,  2  Com.  Law  R.  811;  Wigram  on  Dis. 
325  ;  Taylor  on  Evid.  2nd  ed.  1381.) 

A  court  of  law  will  not,  it  seems,  any  more  than  a  court  of  equity,  grant 
an  inspection  where  it  would  subject  the  opponent  to  any  criminal  pro- 
ceeding, penalty  or  forfeiture,  or  would  violate,  the  rules  which  relate  to 
professional  privilege.  (Wigram  on  Dis.  ss.  127,  147,  442;  Taylor  on  Evid. 
1381 ;  Pritchett  v.  Smart,  7  C.  B.  625 ;  18  L.  J.,  C.  P.,  211  ;  Osborne  v.  Lon- 
don Dock  Company,  24  L.  J.,  Exch.,  14;   10  Exch,  702.) 

Inspection  may  be  ordered,  although  the  documents  are  abroad.  {Far' 
quharson  v.  Balfour,  Turn.  Russ.  184.) 

In  some  cases  inspection  of  a  part  only  of  a  document  will  be  ordered 
(see  Attorney-General  v.  Thompson,  8  Hare,  100) ;  and  where  such  an  order 
is  made,  the  entries  which  are  not  to  be  inspected  may  be  sealed  up,  or 
covered  over  or  the  like:  (see  Ord  v.  Fawcett,  19  L.  J.,  Ch.,  487  ;  Sheffield 
Canal  Company  v.  Sheffield  8f  R.  Railway  Company,  1  Phil.  484;  Carew  v. 
White,  5  Beav.  173.) 

An  order  will  not  be  granted  unless  the  documents  are  in  the  custody  or 
control  of  the  party  against  whom  it  is  to  be  granted:  (see  the  enactment, 
ante,  138;  and  Palmer  v.  Wright,  10  Beav.  234;  Scott  v.  Wlieeler,  19  L.  J., 
Ch.,  402.)  Where  the  documents  are  in  the  possession  of  the  party's  at- 
torney, or  agent,  or  servant,  or  any  other  person  under  his  control,  they  will 
generally  be  considered  under  his  control:  (see  Wigram,  294;  Morrow  v, 
Saunders,  3  Moore,  671;  Ginger  v.  Bayley,  5  Moore,  71  ;  Ex  parte  Shaw, 
Jacob,  272;  Fernwick  v.  Reed,  1  Mer.  114;  Morris  v.  Swaboy,  2  Beav.  500; 
Sinclair  v.  Stephenson,  1  C.  &  P.  582  ;  Taplin  v.  Atty,  3  Bingh.  164.)  Where 
the  document  was  lodged  with  the  attorney  of  a  company,  of  which  the  party 
was  a  director,  inspection  was  ordered  against  him  ;  (see  Steadman  v.  Arden, 
4  D.  &  L.  16  ;  15  M.  &  W.  587  ;  Ley  v.  Barlow,  1  Exch.  800 ;  Shaw  v.  Holmes, 
3  C.  B.  652.)  Documents  pledged  by  a  party  will  not  be  considered  as  under 
his  control.     {Liddell  v.  Norton,  1  Kay,  App.  xi.) 

The  aflBdavit  in  support  of  the  application  should  show: — 1.  That  an 
action  is  pending ;  2.  The  nature  of  the  action,  so  that  the  court  or  judge 
may  see  what  matters  are  really  in  dispute;  3.  As  it  seems,  the  belief  of  the 
deponent  that  he  has  just  ground  to  maintain  or,  if  a  defendant,  to  defend 
the  action ;  4.  The  reason  of  the  application,  and  the  nature  of  the  docu- 
ments, in  order  that  it  may  be  seen  that  the  object  in  view  is  to  enable  the 
applicant  to  support  his  own  case  or  to  meet  his  opponent's,  and  not  to  find 
a  naw  in  the  case  of  his  opponent ;  and  also  in  order  that  his  opponent  may 
be  able,  with  precision,  to  admit  or  deny  having  the  possession  of  the  docu- 
ments ;  5.  That  it  is  material  that  the  applicant  should  inspect  them  to  support 
his  own  case  or  to  meet  his  opponent's  case;  and  6.  "That  the  documents 
are  in  the  custody  or  under  the  control  of  the  party,  or  the  deponent's  belief 
to  their  being  so.  It  is  not  absolutely  necessary  that  the  above  facts  should 
be  directly  sworn  to ;  it  is  sutiicient  to  state  circumstances  from  which  the 
court  may  infer  them.  {Hunt  v.  Hewitt,  Pepper  v.  Chambers,  Rayiier  v.  All- 
husen,  Glasworthy  v.  Norman,  supra;  Taylor  on  Evid.  2nd  ed.  1377.)  Where 
the  defendant  merely  swore  that  he  was  advised  tiiat  certain  documents  in 
the  possession  of  his  adversary  might  be  necessary  as  evidence  on  his  behalf, 
but  did  not  state  that  he  believed  such  advice  to  be  well  founded,  and 
did  not  point  out  in  what  way  the  documents  could  advance  his  case,  the 
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claration],  to  which  declaration  the  defendant  has  pleaded  that  [he 

never  was  indebted],  upon  which  issue  plea  was  joined  on  the day 

of last.     (The  affidavit  should  state  in  what  stage  the  action  is.) 

2.  The  following  are  the  particulars  of  my  demand  in  this  action 
(&c.  Here  copy  the  particulars,  or  else  state  concisely  for  what  the 
action  is  brought). 

3.  I  have  for  some  years  last  past  carried  on  the  business  of  a  com- 
mission agent,  and  that  the  defendant  is  and  was,  at  the  time  of  the 
entering  into  the  agreement  hereafter  mentioned,  a  wholesale  drug- 
gist. 

4.  On  the day  of last,  it  was  agreed  between  me  and  the 

defendant,  that  the  defendant  should  pay  to  me  a  commission  of  £2 
per  cent,  on  all  goods  which  the  defendant  might  thereafter  supply,  in 
the  way  of  his  said  trade,  through  my  agency. 

5.  The  defendant  hath  since  the  entering  into  the  said  agreement  at 
diiFerent  times  supplied  and  sold  to  Mr.  W.  H.  and  other  persons  a 
quantity  of  divers  goods  in  the  way  of  his  the  defendant's  said  trade, 
through  my  agency,  but  I  am  not  acquainted  with  the  exact  par- 
ticulars of  such  sales,  nor  do  I  know  the  amount  thereof. 

6.  It  is  for  commission  in  respect  of  such  sales  that  this  action  is 
brought. 


application  was  refused :  (see  Pepper  v.  Chambers,  supra ;  and  see  Sweeter  v. 
Mangino,  supra;  and  Taylor  on  Evid.  2nd  ed.  1378.) 

The  application  may  be  made  before  issue  joined.  (Rogers  v.  Turner,  21 
L.  J.,  Exch.,  8.)  Indeed  it  would  seem  it  might  be  made  at  any  time 
whilst  the  action  is  pending. 

The  party  called  on  to  show  cause  may  show  as  cause  by  affidavit  that  he 
has  no  such  documents,  or  that  they  relate  exclusively  to  his  own  case,  or 
that  he  is  for  any  sufficient  reason  privileged  from  producing  them,  or  he 
may  submit  to  show  parts,  covering  the  remainder,  on  affidavit  that  the 
part  concealed  does  not  in  any  way  relate  to  the  applicant's  case.  (Hunt  v. 
Hewitt,  21  L.  J.,  Exch.,  211 ;  7  Exch.  243.) 

The  order  to  inspect  generally  gives  directions  as  to  the  time  and  place 
for  the  inspection.  (Rogers  v.  Turner,  21  L.  J.,  Exch.,  8.)  The  place  usually 
named  for  the  inspection  is  the  office  of  the  attorney  or  agent  of  the  party 
who  has  to  produce  them.  Where  documents  were  in  constant  use  an  order 
was  made  for  their  inspection  at  the  place  where  they  were  so.  (Gardner, 
V.  Davgerfield,  5  Beav.  389;  Shey  v.  Bennett,  6  Jur.  981.)  On  a  motion  for 
production  of  documents  in  a  court  of  equity,  the  defendant  asked  that  the 
plaintiff  might  be  prevented  using  them  for  any  collateral  purpose,  alleging 
that  there  were  proceeding  at  law  pending ;  the  court,  however,  declined  so 
to  restrict  the  order.  (Tagg  v.  The  South  Devon  Railway  Company,  12  Beav. 
151  ;  see  Richardson  v.  Hastings,  7  Beav.  354.) 

The  inspection  should  take  place  at  the  time  and  place  mentioned  in  the 
order.  A  plaintiff,  having  an  order  for  himself,  his  solicitors  or  agents,  to 
inspect  a  defendant's  documents,  will  not  be  permitted  to  take  with  him 
another  defendant  to  assist  in  the  inspection.  (Bartley  v.  Bartley,  1  Drew. 
233.) 

The  costs  of  the  inspection  are  in  the  discretion  of  the  judge  who  orders 
it.  They  are  generally  ordered  to  be  paid  by  the  party  seeking  the  inspec- 
tion. The  costs  of  the  application  are  in  general  ordered  to  be  costs  in  the 
cause:  (see  Hill  v.  Philp,  7  Exch.  232;  21  L.  J.,  Exch.,  82;  post,  147,  n.) 
But  no  general  rule  can  be  with  certainty  laid  down  as  to  this,  for  many  of 
the  judges  differ  on  the  subject,  and  act  accordingly.  Where  the  order  is 
silent  as  to  costs,  the  party  who  obtained  the  order  has  no  right  to  them, 
although  he  succeeds  in  the  action.  (Smith  v.  Great  Western  Railway,  25 
L.  J.,  Q.  B.,  279.) 
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7.  The  accounts  of  such  sales  are  entered  in  a  certain  ledger  of  the 
defendant's,  kept  by  him  in  the  way  of  his  business,  and  now  in  his 
possession  and  control,  as  I  verily  believe. 

8.  On  the day  of last,  I  wrote  and  sent  to  the  defendant 

a  letter  (of  which  I  have  not  a  copy),  informing  him  that  Mr.  W.  H. 
was  desirous  of  purchasing  the  said  goods  so  sold  to  him  as  aforesaid, 
and  otherwise  respecting  the  sale  of  certain  goods. 

9.  The  said  ledger  and  letter  relate  to  the  matters  in  question  in  this 
cause,  and  it  is  advisable  and  necessary  that  I  should  inspect  and  be 
prepared  to  prove,  as  part  of  my  case  on  the  tinal  of  this  cause,  the 
said  entries  in  the  said  ledger  and  the  said  letter. 

10.  I  believe  I  have  a  just  ground  to  maintain  this  action. 


2.  The  like,  on  behalf  of  the  Defendant. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflF  and  C.  D.  defendant. 
I,  C.  D.,  of ,  in  the  county  of ,  make  oath  and  say, 

1.  The  plaintiff  seeks  to  recover  in  this  action  damages  for  the 
breach  of  an  alleged  agreement  said  to  have  been  entered  into  by  me 
with  the  defendant  respecting  the  engagement  of  himself  and  his  wife 
as  a  schoolmaster  and  school  mistress,  as  stated  in  the  declaration  de- 
livered in  this  action. 

2.  During  the  negociation  which  took  place  between  me  and  the  plain- 
tiff respecting  the  said  situation,  I  wrote  to  the  plaintiff  several  letters, 
bearing  date  respectively,  as  I  believe  {stale  the  dates),  or  thereabouts, 
and  which  letters  or  some  of  them  constitute,  as  I  am  informed,  the 
said  alleged  agreement. 

3.  I  never  made,  or  kept,  or  had,  nor  have  I  in  my  custody,  posses- 
sion or  control,  any  copy  or  copies,  or  any  extract  or  extracts  fiom,  the 
said  letters,  or  any  or  either  of  them. 

4.  I  verily  believe  that  the  said  letters  are  in  the  custody,  possession 
or  control  of  the  said  plaintiff. 

5.  I  am  advised  and  believe  that  I  have  a  good  defence  to  this  action 
on  the  merits,  and  that  it  is  necessary  for  my  defence  that  I  should 
have  inspection  and  copies  of  the  said  letters. 

6.  This  application  is  made  bond  fide,  and  not  for  the  purpose  of 
delay. 

3.  Summons  to  inspect  Documents  under  that  Act. 

[Formal  parts  as  usual]  "  to  show  cause  why  the  plaintiff  [or  *  de- 
fendant'] and  his  attorney  or  agent,  should  not  be  at  liberty  to  inspect 
and  take  copies  of,  and  extracts  from,  the  following  documents,  viz." 
(here  describe  the  documents.)  [If  the  application  be  on  behalf  of  the 
defendant,  add  "  and  why  in  tue  meantime  all  further  proceedings 
herein  should  not  be  stayed."] 


4.  Order  thereon. 

[Formal parts  as  usual.']  "  I  do  order  that  the  plaintiff  [or  'de- 
fendant'] shall  be  at  liberty  to  inspect  and  take  copies  of,  or  extracts 
, from,  the  following  documents,  viz.  {here  describe  the  documents): 
And  I  further  order  that  the  defendant  [or  '  plaintiff']  do  produce  the 
said  documents  for  such  inspection  at  the  o£Bce  of  his  attorney,  Mr.  O., 
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situate  at ,  in  the  county  of ,  between  the  hours  of and 

of  the  clock  in  the  fore  \or  *  after' J  noon  of  the  day  of 

next;  and  that  the  defendant  [or  'plaintiff']  do  furnish  the  plaintiff 
[or  *  defendant']  at  such  time  with  copies  of  such  parts  of  the  said 
documents  as  the  plaintiff  [or  *  defendant']  is  entitled  to  inspect  under 
this  order :  And  I  further  order  that  the  plaintiff  [or  '  defendant']  do 
pay  the  costs  of  the  said  inspection,  and  that  he  do  pay  the  defendant 
for  'plaintiff']  for  the  said  copies  at  stationers'  prices."  [If  the  order 
he  obtained  by  defendant,  add,  "  And  I  further  order  that  all  further 
proceedings  herein  be  stayed  in  the  meantime  (a)."] 


5.  Affidavit  by  Defendant  to  obtain  Inspection  of  a  Document  set 
forth  in  the  Declaration,  the  Application  not  being  founded  on 
the  14  4*  15  Vict.  c.  99,  and  being  to  inspect  a  Bill  to  see  if  a 
Forgery  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between^.  B.  plaintiff  and  C.  D.  defendant 
I,  C.  D.  of ,  the  above-named  defendant,  make  oath  and  say, 

1.  This  action  is  brought  to  recover  the  amount  of  a  bill  of  exchange 

for  £ ,  which  the  plaintiff  in  his  declaration  alleges  was  drawn  by 

him  on  and  accepted  by  me,  for  the  payment  to  the  plaintiff  of  £ , 

months  after  the  date  thereof. 

2.  I  never  to  my  knowledge  or  belief  accepted  the  said  bill,  nor  was 
the  same  accepted  by  or  with  my  permission,  knowledge  or  authority, 
and  I  verily  believe  that  if  the  said  acceptance  purports  to  be  mine,  it 
is  a  forgery. 

3.  I  have  never  seen  the  said  bill,  nor  the  acceptance  thereto. 

4.  On  the day  of last,  I  applied  to  the  said  plaintiff  [or  "  to 

Mr.  P.  A.  the  plaintiff's  attorney  {or  'agent')  in  this  action"]  to  allow 
me  to  inspect  the  said  bill,  but  the  plaintiff  [or  "  the  said  P.  A.""] 
positively  refused  to  allow  me  to  inspect  the  same.  (If  the  request  of 
inspection  was  made  by  the  defendants  attorney  or  his  clerk,  the  affi- 


(a)  It  would  seem  that  if  the  order  be  not  made  until  after  plea  pleaded 
it  will  not  be  made  for  a  stay  of  proceedings  generally :  (see  Charnock  v. 
Lumley,  4  Scolt,  438.) 

(6)  The  court  or  a  judge  may,  independently  of  the  statutes  of  14  &  15 
Vict  c.  99,  s.  6,  and  the  C.  L.  P.  Act,  1854,  s.  50,  in  the  exercise  of  its  equit- 
able jurisdiction,  order  an  inspection  of  documents  stated  by  either  party  in 
his  pleading  as  part  of  his  case ;  and  where  it  is  reasonable  that  the  inspec- 
tion should  be  granted,  as,  for  instance,  to  enable  a  defendant  to  set  up  a 
defence  of  his  not  having  been  a  party  to  the  document,  or  of  its  having 
been  altered  or  to  plead  a  particular  plea  or  the  like:  (see  Woolmer  v. 
Devereux,  2  M.  &  Gr.  759 ;  9  Dowl.  672 ;  Bluck  v.  Compertz,  7  Excli.  67 ; 
Blogg  V.  Kent,  6  Bingh.  614;  Tliomas  v.  Dunn,  6  M.  &  Gr.  274.)  But  not 
to  set  up  or  plead  a  vexatious  defence  (see  Beal  v.  Bird,  2  D,  &  Ry.  419) ; 
or  to  enable  a  defendant  to  fish  out  a  defence :  (see  Birmingham,  ^c.  Com- 
pany  v.  White,  1  Q.  B.  286.)  As  to  an  inspection  of  the  probate  in  an  action 
at  the  suit  of  an  executor,  see  Webb  v.  Atkins,  14  Com.  B.  401. 

An  affidavit  is  generally  required  to  show  the  reason  for  wanting  the  in- 
spection, and  the  object  of  it ;  as,  for  instance,  that  the  party  has  no  recol- 
lection of  ever  having  executed  such  an  instrument,  or  that  he  has  reason  to 
believe  that  it  has  been  altered  since  it  was  signed,  or  the  like.  ( Woolmer 
V.  Devereux,  2  M.  &  Gr.  759,  per  Tindal,  C.  J.)  In  simple*  cases  orders  are 
frequently  made  without  any  affidavit.     (Id.;  Taylor  on  Evid.  1371.) 
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davit  as  to  such  request  and  refusal  should  be  made  by  that  party 
accordingly.  Where,  however,  the  application  is  made  to  a  Judge  at 
chambers,  and  not  to  the  court,  an  affidavit  of  this  request  is  not 
generally  required.) 

Sworn  [&c.  as  lisual,  see  post,  "  AffidavUs."'\  C.  D. 


6.  Summons  in  such  a  Case. 

[Formal parts  as  usual']  "  to  show  cause  why  the  defendant,  or  his 
attorney  [or  "  agent"]  should  not  be  at  liberty  to  inspect  in  the  pre- 
sence of  witnesses,  and  take  a  copy  of  the  bill  of  exchange  [or  *  pro- 
missory note,  guarantee,'  &c.]  mentioned  in  the  declaration  herein, 
and  why,  in  the  mean  time,  further  proceedings  herein  should  not  be 
stayed." 


7.  Order  thereon. 

[Formal parts  as  usual']  "  I  do  order  that  the  defendant  be  at  liberty 
to  inspect  in  the  presence  of  witnesses  and  take  a  copy  of  the  bill  of 
exchange  [or  '  promissory  note,  guarantee,'  &c.]  mentioned  in  the 
declaration  herein,  and  that  the  plaintiff  do  produce  the  same  to  him 

for  such  inspection  at  the  oflBce  of  his  attorney  [or  'agent']  Mr.  , 

at ,  between  the  hours  of and in  the noon  of 

instant  [or  'next'],  and  that  the  plaintiff  do  furnish  the  defendant  at 
that  time  with  a  copy  of  the  said  bill  [or  'note,'  &c.],  and  that  the 
defendant  do  pay  the  costs  of  the  said  inspection  and  copy :  and  I  fur- 
ther order,  that  in  the  meantime  all  further  proceedings  herein  be 
stayed." 


8.  Affidavit  by  Plaintiff  to  obtain  an  Order  for  Inspection  and  Copy 
of  a  Document  in  other  Cases  independently  of  the  14  ^  15  Vict. 
e.  99(a). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

We,  A.  B.  of  , ,  the  above-named  plaintiff,  and  P.  A.  of 

,  his  attorney  in  this  action,  severally  make  oath  and  say, 

(a)  Before  the  14  &  15  Vict.  c.  99,  s.  6,  and  C.  L.  P.  Act,  1852,  the  court 
pending  an  action  {Ex  parte  Partridge,  1  H.  &  W.  350 ;  R.  v.  Slieriff  of  Ches- 
ter, 1  Chit.  Rep.  476)  would,  in  the  exercise  of  its  equitable  jurisdiction  in 
certain  cases,  order  an  inspection  of  a  document  in  the  possession  or  control 
{ante,  140)  of  a  party  to  the  suit,  for  the  purpose  of  the  opposite  party 
framing  a  pleading,  or  supporting  tlie  action  or  defence,  as  the  case  might  be. 
This  equitable  jurisdiction  is  not  taken  away  by  those  Acts,  and  may  still 
be  exercised  as  before  the  passing  of  the  same.  {Bluck  v.  Gompertz,  2  Pr. 
Rep.  597  ;  Hunt  v.  Hewitt,  7  Exch.  236 ;  21  L.  J.,  Exch.,  216 ;  Doe  d.  Child 
V.  Roe,  22  L.  J.,  Q.  B.,  102,  per  Campbell,  C.  J.)  Such  inspection  would  be 
granted  independently  of  the  statutes  in  cases  where  the  party  having  the 
possession  of  the  document  can  be  considered  as  holding  it  as  die  trustee  or 
agent  of  the  party  making  the  application.  {Goodliffy.  Fuller,  14  M.  &  W. 
4 ;  Hodgson  v.  Warden,  1  Dowl.  &  L.  286 ;  per  Vaughan,  B.,  Neale  v.  Swind, 
2  C.  &  J.  279;  see  Read  v.  Coleman,  2  Dowl,  354;  Smith  v.  Winter,  6  Dowl. 
309.)  It  would*  be  granted  in  cases  where  one  part  only  of  an  instrument 
was  executed,  and  it  was  lodged  in  the  hands  of  one  party  for  the  use  of 
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And  first,  I,  the  said  A.  B.  for  myself  say,  this  action  is  brought  to 
recover  the  sum  of  £ for  work  and  labour  done  by  the  plaintiff  in 


both :  (see  Blakey  v.  Porter,  1  Taunt  386 ;  King  v.  King,  4  Taunt.  666 ; 
Morrow  v.  Saunders,  1  B.  &  B.  318;  Blogg  v.  Kent,  6  Bing.  614;  Devenoge 
V.  Bouverie,  8  Bing.  1 ;  Reed  v.  Coleman,  2  C.  &  M.  456 ;  Doe  d.  Morris  v.  Roe, 

1  M.  &  W.  207  ;  Doe  v.  Slight,  1  Dowl.  163 ;  R.\.  Mayor  of  Beverley,  8  Dowl. 
140 ;  Doe  d.  Avery  v.  Langford,  21  L.  J.,  Q.  B.,  217.)  But  not  so  where  two 
parts  of  an  instrument  were  executed,  and  one  of  the  parties  lost  his  part, 
or  that  part  had  been  destroyed.  {Street  v.  Brown,  6  Taunt.  302 ;  and  see 
Woodcock  V.  Worthingion,  2  Y.  &  J.  4 ;  Travis  v.  Collins,  2  C.  &  J.  625 ; 
Lord  Portmore  v.  Goring,  4  Bing.  152  ;  12  Moore,  363 ;  Mayor  of  Arundel  v. 
Holmes,  8  Dowl.  118.)  It  was  not,  however,  necessary  that  an  instrument 
inter  partes  should  have  been  executed  by  the  opposite  party  to  entitle  the 
applicant  to  the  inspection.  {Morrow  v.  Saunders,  1  B.  &  B.  318.)  In 
Bluck  V.  Gompertz,  21  L.  J.,  Exch.,  25,  in  an  action  on  a  guarantee,  the 
court  ordered  for  defendant  an  inspection  of  it  The  inspection  would  not 
be  compelled,  except  in  cases  where  the  party  requiring  it  was  a  party  to 
the  document,  or  was  identified  with  him,  or  claimed  by  or  through  some 
person  who  was  a  party,  and  had  some  direct  legal  interest  in  it.  {Pritchett 
V.  Smart,  18  L.  J.,  C.  P.,  212,  per  Wilde,  J.;  Smith  v.  Winter,  8  M.  &  W.  309; 
Lawrence  v.  Hooper,  5  Bing.  6 ;  Brown  v.  Rose,  6  Taunt,  283 ;  Ratcliffe  v. 
Bleasby,  3  Bing.  152;  Cocks  v.  Nash,  9  Bing.  723;  Bateman  v.  Phillips,  4 
Taunt  161 ;  Doe  d.  Childs  v.  Roe,  22  L.  J.,  Q.  B.,  102 ;  Powell  v.  Bradbury, 

2  C.  B.  541 ;  Day  v.  Tuckett,  1  B.  C.  203.)  Where  ejectment  was  brought 
upon  a  forfeiture  in  a  lease,  the  defendant  was  allowed  to  inspect  the  same ; 
{Doe  d.  Child  v.  Roe,  22  L.  J„  Exch.,  102.)  So  an  allottee  of  shares  in  a 
projected  railway  company,  who  was  called  upon  to  pay  money  in  respect  of 
the  shares  allotted  to  him,  was  held  entitled  to  inspect  the  subscribers'  agree- 
ment and  parliamentary  contract,  these  deeds  being  within  the  power  and 
control  of  the  other  party.  {Steadman  v.  Arden,  15  L.  J.,  Exch.,  1 10 ;  4  D.  &  L. 
16 ;  15  M.  &  W.  586 ;  see  Lee  v.  Barlow,  1  Exch.  800.)  Where  the  plaintiff 
(assignee  of  A.,  a  bankrupt)  sued  B.  in  respect  of  contracts  alleged  to  have 
been  entered  into  with  him  on  the  joint  account  of  A.  and  B.,  he  was  com- 
pelled to  allow  the  defendant  to  look  at  A.'s  books  to  see  what  the  contracts 
were.  {Whitbume  v.  Pottifer,  4  M.  &  Scott,  122.)  In  an  action  against  a 
sworn  broker,  of  London,  for  negligence  in  making  a  contract,  which  the 
plaintiff  employed  him  to  make,  the  court  compelled  him  to  produce  his 
books,  to  enable  the  plaintiff  to  inspect  and  take  a  copy  of  the  contract 
{Browning  v.  Alwyn,  7  B.  &  C.  204;  but  see  Rowe  v.  Howden,  1  Moo.  &  P. 
334;  4  Bing.  539.)  So  where  private  account  books  of  the  plaintiff  came 
into  the  defendant's  hands  as  his  agent  the  court  held  he  should  have 
inspection  of  them,  for  the  defendant  held  them  as  trustee  for  the  plaintiff 
{Jones  \.  Palmer,  4  Dowl.  446.)  Where,  under  a  warrant  for  felony  against 
a  plaintiff,  the  deed  on  which  the  action  was  brought  was  taken  from  him, 
the  court  ordered  that  a  copy  of  it  should  be  furnished  to  him  to  declare 
upon.  {Harris  v.  Aldritt,  2 Chit  Rep.  229.)  In  an  action  against  the  marshal 
for  an  escape,  the  court  compelled  him  or  his  officer  to  permit  the  plaintiff 
to  inspect  the  writ  of  habeas  corpus  and  return,  and  the  committitur  indorsed 
thereon.  {Fox  v.  Jones,  7  B.  &  C.  732;  M.  &  R.  570;  see  Cooper  v.  Jones, 
2  M.  &  Scott  202;  R.  v.  Sheriff  of  Cliester,  1  Chit  Rep.  476,  where  inspec- 
tion of  a  writ  in  the  sheriff's  hands  was  refused. )  A  lien  does  not  defeat 
the  right  to  inspect  {Ley  v.  Barlow,  1  Exch.  800 ;  and  see  Hope  v.  Lid- 
dell,  24  L.  J.,  Ch.,  691 ;  Doe  v.  Ross,  7  M.  &  W.  102.) 

On  the  other  hand,  where  the  plaintiff  sued  for  the  breach  of  an  agreement 
to  take  him  into  partnership,  and  it  appeared  that  the  draft  articles  had 
been  settled  by  the  attornies  on  both  sides,  but  that,  the  engrossment  vary- 
ing from  the  draft,  the  plaintiff  had  refused  to  execute  it  he  was  holden 
not  entitled  to  inspection  and  copy  of  the  latter,  because  he  was  not  a  party 
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building  for  the  defendant  a  house  and  premises,  being  No. , 

street,  in  the  parish  of ,  in  the  county  of ,  and  that  on  or 


to  it,  though  he  was  allowed  it  of  the  draft.  {Ratcliffe  v.  Bleasby,  3  Bing. 
148.)  In  an  action  for  breach  of  promise  of  marriage,  the  court  refused  the 
defendant  an  inspection  of  letters  written  by  the  pfaintiff  to  him,  which  he 
alleged  contained  a  release  of  his  promise,  and  which,  after  the  breaking  off 
of  the  connection,  the  defendant  had  returned  to  her,  upon  an  understanding 
that  all  the  letters  of  both  should  be  mutually  returned,  which  she  had  not 
complied  with  on  her  part  {Goodliff  v.  Fuller,  14  M.  &  W.  4.)  So,  in 
an  action  to  try  the  title  to  land,  the  court  refused  a  rule  to  compel  the 
plaintiff,  or  his  landlord,  to  permit  the  defendant  to  inspect  or  take  a  copy 
of  one  of  the  landlord's  title  deeds  to  the  estate,  it  not  appearing  that  die 
plaintiff  held  the  deeds  as  trustee  for  the  defendant.  {Pickering  v.  Noyes, 
1  B.  &  C.  262 ;  2  D.  &  R.  386;  and  see  Hildyard  v.  Smith,  1  Bing.  451 ;  8 
Moore,  586.)  So,  in  an  action  on  a  bill,  the  defence  being  that  the  defendant 
was  liable  only  as  surety,  and  that  time  had  been  given  to  the  principal,  the 
defendant  was  held  not  to  be  entitled  to  the  inspection  of  a  deed  in  the 
plaintiff's  possession,  by  which,  as  it  was  alleged,  time  had  been  given  to 
the  principal,  to  which  the  defendant  was  not  a  party.  {Smith  v.  Winter,  6 
Dowl.  386.)  So,  in  an  action  by  a  shipowner  against  the  owners  of  goods 
on  board,  for  their  proportion  of  a  general  average  loss,  the  defendant  was 
allowed  to  inspect  and  take  copies  of  the  statement  of  the  general  average 
loss,  but  not  of  the  protest,  the  account  of  expenses  incurred,  which  consti- 
tuted the  sums  sought  to  be  made  the  subject  of  general  average,  and 
other  usual  documents,  from  which  the  general  average  loss  was  drawn  up. 
{Twizell  V.  Allen,  5  M.  &  W.  337 ;  7  Dowl.  496.)  In  an  action  f  >r  freight 
and  demurrage  by  shipowners  against  the  charterer,  the  court  refused  the 
latter  an  inspection  of  the  logbook  kept  during  the  voyage.  {Rundle  v. 
Beaumont,  1  Moo.  &  P.  396 ;  4  Bing.  537  ;  and  see  Rowe  v.  Howden,  4  Bing. 
539,  n.)  Where  in  trover  for  a  horse  and  harness  the  defence  was,  that  they 
had  been  sold  under  a  distress  for  rent  against  a  third  party,  and  it  appeared 
that  such  party  had  signed  an  agreement  allowing  the  defendant  to  keep  in 
possession  after  the  five  days,  the  plaintiff  was  refused  an  inspection  or  copy 
of  that  agreement.  {Lawrence  v.  Hooker,  5  Bing.  6.)  It  seems  the  court 
would  not  compel  a  party  to  produce  a  document,  the  production  of  which 
might  criminate  him  or  subject  him  to  penalties.  {Pritchett  v.  Smart,  7 
C.  B.  625;   18  L.  J.,  C.  P.,  211 ;  ante,  140.) 

Where  a  defendant  made  an  affidavit  identifying  a  document  exhibited  to 
him  only,  and  not  filed,  he  would,  before  the  14  &  15  Vict.,  be  compelled 
to  allow  the  plaintiff  to  take  a  copy  of  that  document,  although  it  was  sworn 
to  contain  a  defence  to  the  action.  {Tebutt  v.  Ambler,  7  Dowl.  674.)  Where 
the  party  himself  has,  on  a  former  trial  in  the  action,  produced  and  read  a 
document  in  evidence,  the  other  is  entitled  to  an  inspection  of  it ;  but  not 
so  a  document  produced,  but  not  read.  {Hewitt  v.  Pigott,  7  Bing.  400;  5 
Moo.  &  P.  252;   1  Dowl.  219;  see  Taylor  v.  Osbom,  4  Taunt  159.) 

If  the  application  for  a  copy  and  inspection  be  made  to  the  court,  a  de- 
mand of  the  copy  or  inspection  required  should  in  general  be  made,  and  a 
refusal  obtained.     {The  Birmingham,  S^c.  Company  v.  White,  1  Q.  B.  282.) 

The  application  should,  except  under  special  circumstances,  be  made  to  a 
judge  at  chambers.  It  should  be  supported  by  an  affidavit  (see  Woolner  v. 
Devereiu,  7  Dowl.  672;  2  M.  &  Gr.  758;  1  Scott,  N.  R.  224),  stating  and 
explaining  the  facts  upon  which  to  ground  the  application,  and  which  will 
bring  it  within  the  rules  above  noticed:  (see  Rundle  v.  Beaumont,  1  Moo. 
&  P.  396.)  It  is  not,  in  general,  necessary  that  the  affidavit  should  disclose 
the  nature  of  the  action.  {Morrow  v.  Saunders,  3  Moore,  871 ;  1  B.  &  B. 
318.)  It  should,  however,  it  seems,  be  shown  that  an  action  is  pending 
(see  Ez  parte  Partridge,  1  H.  &  W.  350),  and  that  the  applicant  has  not  a 
counterpart  or  copy  of  the  instrument     {Morrow  v.  Saunders,  ubi  supra; 
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about  the day  of  I  entered  into  a  contract  in  writing  with 

the  above-named  defendant  for  the  said  building  of  the  said  house  and 
premises,  which  said  contract  was  at  the  time  it.  was  entered  into  left 
in  the  custody  of  the  said  defendant. 

2.  Only  one  part  of  the  said  contract  was  signed  or  entered  into  by 
and  between  me  and  the  said  defendant,  and  I  did  not  have,  nor  have 
I  ever  had,  a  copy  of  the  said  contract. 

3.  I  verily  believe  that  I  have  just  ground  to  maintain  this  action. 

4.  I  vg-ily  believe  that  the  said  contract  is  in  the  possession,  custody 
or  control  of  the  said  defendant. 

And  I,  the  said  P.  A  ,  say, 

6.  I  did  on apply  to  and  request  the  said  defendant  to  allow  an 

inspection  of  the  said  contract  by  me  as  the  attorney  of  the  said  plain- 
tiff in  this  cause,  and  to  grant  me  a  copy  thereof,  at  the  same  time 
offering  to  pay  the  charges  so  to  be  incurred  on  that  account,  and  that 
the  said  defendant  refused  to  allow  such  inspection  or  grant  such  copy 
[or  "did  not  grant  either  the  said  inspection  or  copy,  but  referred  me 
to  his  attorney,  Mr. ,  of,  &c."] 

6.  I  did  on apply  to  the  said  Mr. ,  and  request  inspection 

and  copy  of  the  said  contract,  and  make  an  offer  of  payment  for  the 
same,  but  that  I  did  not  obtain  either  an  inspection  or  copy;  and  I 

informed  Mr.  that,  unless  the  same  were  supplied  on  or  before 

the day  of instant,  I  should  consider  that  such  inspection 

and  copy  were  refused. 

And  we  the  said  A.  B.  and  P.  A.  severally  say, 

7.  The  said  inspection  and  copy  have  not  nor  hath  either  of  them 
been  yet  granted  to  us  or  either  of  us.  [^State  any  other  fact  showing 
a  ground  for  supporting  the  application^ 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 

P.  A. 


9.  The  like  by  Defendant. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  D.,  of ,  in  the  county  of ,  the  above-named  defend- 
ant, make  oath  and  say :  — 

1.  This  action  is  brought  to  recover  the  sum  of  £ ,  which  the 


Griffin  v.  Smyth,  8  Dowl.  490.)  If  the  application  be  made  after  plea 
pleaded,  the  order  will  not  in  general  be  for  a  stay  of  proceedings.  {Char- 
nock  V.  Lumley,  5  Scott,  438.) 

The  costs  of  the  application  are  in  the  discretion  of  the  court  or  judge. 
They  are  in  general  costs  in  the  cause,  unless  the  application  be  unneces- 
sarily made  to  the  court  instead  of  a  judge ;  or  unless,  when  made  to  the 
court,  he  has  not  before  applied  to  the  opposite  party  for  inspection.  {Read 
V.  Coleman,  2  Dowl.  354 ;  2  C.  &  M.  456 ;  King  v.  King,  4  Taunt.  666  ; 
Blakey  v.  Porter,  1  Taunt  386;  Vaughan  v.  Trewend,  2  Dowl.  299.)  The 
applicant  will  in  general  be  ordered  to  pay  the  expense  of  inspection  and 
copy:  (see  aw<e,  141.) 

It  may  be  added,  that  under  an  order  to  produce  letters  and  give  copies, 
it  is  sufficient  to  give  extracts  of  such  parts  of  letters  as  are  relevant  to  the 
subject,  if  the  party  in  whose  possession  they  are  will  make  affidavit  tha 
the  residue  of  their  contents  does  not  relate  to  the  subject  {Clifford  v. 
Taylor,  1  Taunt  167 ;  Ramsbotham  v.  Cooper,  2  Chit  Rep.  231 ;  see  ante, 
140.) 
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plaintiff  in  his  particulars  of  demand  claims  as  being  dne  from  me  to 
the  plaintiff  for  [&c.,  state  shortly  the  particulars  of  plaintiff' s  claim, 
as  in  the  particulars.^ 

2.  The  plaintiff,  as  I  am  informed  and  verily  believe,  founds  his  said 
claim  upon  a  promise  or  undertaking  of  me,  contained  in  a  memo- 
randum or  agreement  in  writing  which  it  is  alleged  I  signed  and  de- 
livered to  the  said  plaintiff  in  or  about  the  month  of ,  18 — ,  and 

■which  has  been  referred  to  by  the  plaintiff  in  his  correspondence,  pre- 
vious to  this  action  being  commenced,  as  forming  the  basis  of  his  claim, 

and  particularly  in  letters  dated  the and day  of ,  18—, 

respectively  addressed  to . 

3.  The  said  memorandum  or  agreement  is  in  the  possession,  custody 
or  control  of  the  said  plaintiff,  as  I  am  informed  and  verily  believe. 

4.  I  have  not,  nor  ever  had,  any  copy  of  the  said  memorandum  or 
agreement,  and  I  am  unacquainted  with  the  particulars  of  its  contents. 

5.  I  am  advised  and  verily  believe  that  it  is  material  and  necessary 
for  me  to  have  an  inspection  and  copy  of  the  said  memorandum  or 
agreement,  for  the  purpose  of  enabling  me  to  frame  my  case  and  esta- 
blish my  defence  to  this  action,  and  of  ascertaining  the  extent  or 
amount  of  my  liability,  if  any,  to  the  plaintiff's  claim. 

6.  I  believe  I  have  just  ground  to  defend  this  action. 

7.  On  last  application  was  made  to  the  said  plaintiff  for  an 

inspection  of  the  said  memorandum  or  agreement,  but  the  plaintiff 
refused  to  allow  me  to  have  the  same. 

Sworn  [&c.  as  usual,  see  post,  ^'  Affidavit8."'\ 


10.  Summons  and  Order  thereon  for  Inspection. 

The  forms  in  this  case  may  be  readily  framed  from  those  of  inspec- 
tion, &c.,  under  the  14  &  15  Vict.  c.  99,  supra,  Nos.  2,  3. 


11.  Summons  by  Defendant  for  Inspection  in  an  Action  on  a  Policy 
of  Insurance  (a). 

[^Formal parts  as  vsudl,']  "  to  show  cause  why  tiie  plaintiffs  should 
not  produce  and  show  to  the  defendant,  his  attorney  or  agent,  upon 
oath,  all  insurance  slips,  policies,  letters  of  instruction,  or  other  orders 
for  effecting  such  slips  or  policies,  or  relating  to  the  insurance  or  the 

subject-matter  of  the  insurance  on  the  ship ,  or  the  cargo  on  board 

thereof,  or  the  freight  thereby,  and  also  all  documents  relating  to  the 

sailing  or  alleged  loss  of  the  said  ship ,  the  cargo  on  board  thereof 

and  the  freight  thereby,  and  all  letters  and  correspondence  with  any 


(a)  Before  the  14  &  15  Vict,  c  99,  s.  6,  policy  causes  against  under- 
writers, where  the  plaintiff,  on  the  defendant's  application,  consented  to 
enter  into  a  consolidation  rule,  terms  were  generally  imposed  on  the  de- 
fendant to  produce  all  books  and  papers  material  to  the  point  in  issue. 
(Park,  Inst  6th  ed.,  Introduction,  xliv. ;  Goldschmidt  v.  Marryatt,  1  Camp. 
662;  and  Clifford  v.  Taylor,  1  Taunt.  167;  1  Camp.  563,  n.)  But  it  would 
seem,  from  what  fell  ^om  Mr.  Justice  Maule,  in  a  case  before  the  act 
(Twizell  V.  Allen,  5  M.  &  W.  339).  that  an  order  for  such  production  could 
not  be  made  where  the  defendants  had  not  obtained  such  consolidation  rule, 
or  in  a  case  not  against  underwriters,  and  that  the  power  to  make  it  was 
derived  from  the  defendant  having  obtained  the  benefit  of  the  consolidation. 


CHAP.  X.]  Inspection  of  Documents.  149 

person  or  persons  in  any  manner  relating  to  the  effecting  the  insurance 
on  the  said  ship,  the  cargo  on  board  thereof  and  the  freight  thereby, 
or  any  other  insurance  whatsoever  effected  on  the  said  ship  or  the  cargo 
on  board  thereof,  or  the  freight  thereby  on  the  voyage,  insured  by  or 
relating  to  the  policy  sued  upon  in  this  action,  or  any  other  policy 
whatsoever  effected  on  the  said  ship  or  the  cargo  on  board  thereof,  or 
the  freight  thereby  on  the  same  voyage;  also  all  correspondence 
between  the  captain  or  agent  of  the  vesssel  and  any  other  person  with 
the  owner  or  owners  or  any  person  or  persons  previous  to  the  com- 
mencement or  during  the  voyage  upon  which  the  alleged  loss  hap- 
pened ;  also  all  charter-parties  or  copies  of  charter-parties  of  the  said 
vessel  on  the  voyage  insured,  and  all  correspondence  relating  to  such 
charter-parties,  or  any  of  them ;  also  all  protests,  surveys,  log  books, 
charter-parties,  tradesmen's  bills  for  repairs,  average  statements,  letters, 
invoices,  bills  of  parcels,  bills  of  lading,  manifests,  accounts,  accounts 
current,  accounts  sales,  bUls  of  exchange,  receipts,  vouchers,  books, 
documents,  correspondence,  papers  and  writings,  whether  originals, 
duplicates  or  copies  respectively,  which  now  are  in  the  custody,  pos- 
session or  power  of  the  plaintiffs,  their  brokers,  attornies  or  agents,  in 
any  way  relating  or  referring  to  the  matters  in  question  in  this  cause, 
with  liberty  for  the  defendant,  his  attorney  or  agent,  to  inspect  and 
take  copies  of  or  extracts  from  the  same,  or  any  or  either  of  them,  and 
why  in  the  meantime  all  further  proceedings  should  not  be  stayed." 

An  order  hereon  may  be  readily  framed  from  the  summons. 


12.  Order  to  produce  a  Document  to  be  stamped,  Sfc.  (a). 

[Formal  parts  as  usual.~\  **I  do  order  that  the  defendant  on  the 
day  of ,  between  the  hours  of and in  the  forenoon 

(a)  As  we  have  seen,  ante,  p.  138,  n.,  the  14  &  15  Vict  c.  99,  s.  6,  enables 
the  court  or  a  judge  in  certain  cases  to  compel  the  production  of  a  docu- 
ment for  the  purpose  of  its  being  stamped.  Before  this  act,  when  a  docu- 
ment required  to  be  produced  in  evidence  was  in  the  possession  or  control 
of  the  opposite  party,  and  unstamped,  and  it  was  expedient  to  get  it  stamped, 
the  course  was  to  apply  to  a  judge,  by  summons,  on  an  affidavit  of  the  facts, 
and  obtain  an  order  for  the  opposite  party  to  produce  it  at  a  time  to  be 
named  in  the  order,  before  the  commissioners  of  stamps  at  the  Stamp  Office, 
to  be  stamped.  {Cooke  v.  Stocks,  Tidd,  9th  ed.  487;  Bateman  v.  Phillips,  4 
Taunt.  157  ;  Gignor  v.  Barjley,  5  Moore.  71 ;  Threlfall  v.  Webster,  1  Bing. 
161;  7  Moore,  559,  S.  C;  Munn  v.  Godbold,  3  Bing.  292;  11  Moore,  49.) 
The  order,  however,  would  not  be  granted  unless  the  applicant  was  a  party 
to  the  instrument  {Taylor  v.  Osborne,  4  Taunt.  159),  or  had  some  interest  in 
it  {Hall  v.  Bainbridge,  3  D.  &  L.  92;  14  L.  J.,  Q.  B.,  289.)  Nor  would 
it  be  granted  where  the  production  and  stamping  would  materially  interfere 
with,  or  injuriously  affect,  the  interest  and  right  of  a  third  party.  {Lawrence 
V.  Hooker,  2  M.  &  P.  9;  5  Bing.  6.)  The  order  might  be  made  in  cases 
where  an  order  for  an  inspection  or  copy  could  not;  for  the  application 
to  produce  a  document,  for  the  purpose  of  being  stamped,  stands  on  a 
very  different  ground  fi*om  an  application  to  inspect  and  take  a  copy. 
{Neale  v.  Swind,  2  C.  &  J.  278;  2  Tyr.  318  ;  1  Dowl.  314;  and  per  Wight- 
man,  J.,  in  Hall  v.  Bainbridge,  supra. )  Where  two  parts  of  an  agreement 
were  interchangeably  executed  between  a  landlord  and  tenant ;  in  an  action 
upon  the  agreement  by  a  purchaser  of  the  premises,  the  court  refused  to 
compel  the  tenant  to  produce  his  part  to  be  stamped,  unless  such  pur- 
chaser had  applied  to  the  vendor,  or  used  every  endeavour,  without  success, 
to  find  him.    {Travis  v.  Collins,  2  C.  &  J.  625.)     The  applicant  was  not 


150  Means  of  Evidence.  [book  iii. 

[or  *  afternoon']  produce  an  agreement  between  the  plaintiff  and  the 

defendant,  supposed  to  bear  date  on  the day  of  ,  18—,  at 

the  Stamp  Office  at  Somerset  House,  for  the  purpose  of  the  same  being 
stamped,  at  the  expense  of  the  plaintiff,  and  I  further  order,  that  the 
defendant  do  produce  the  said  agreement  at  the  trial  of  this  cause,  so 
that  the  plaintiff  may  give  the  same  in  evidence  on  such  trial." 


Sect.  IV. — Inspection  op  Public  Books,  &c. 
See  2  Prac.  10th  ed.  tit.  "  Inspection  of  Public  Boohs,  Sfc." 

♦ 
Sect.  V. — Inspectiok  of  Reaz.  ob  Personai.  Property  (a). 

1.  Summons  for. 

[Formal  parts  as  usual,']  "  to  show  cause  why  the  plaintiff  [or  'de- 
fendant'] should  not  be  at  liberty  by  himself  and  witnesses  [or  '  by 

generally  made  to  pay  the  costs  of  the  application,  and  especially  if  the 
opposite  party  had  before  refused  to  produce  the  instrument  for  stamping : 
but  he  was  ordered  to  pay  the  expenses  of  the  production  and  stamping. 
It  may  be  added,  that  if  one  party  has  possession  of  a  document  in  which 
the  other  has  an  interest,  and  the  former  alleges  that  he  has  lost  it,  a  judge 
cannot  order  that,  if  such  party  does  not  produce  the  document  to  be 
stamped,  a  copy  duly  stamped  shall  be  read  in  evidence  at  the  trial,  and 
that  the  original  shall  not  then  be  produced,  nor  objection  taken  to  the  want 
of  a  stamp  on  the  original.  {Rankin  v.  Hamilton,  15  Q.  B.  187 ;  see  Bouse- 
Jield  V.  Godfrey,  5  Bing.  418  j  2  Moo.  &  P.  771 ;  Goodliff  v.  Fuller,  14  M.  & 
W.  4 ;  Travis  v.  Collins,  2  C.  &  J.  625  ;  Attorney-General  v.  Fishmongers' 
Company,  4  Myl.  &  Cr.  1.) 

(a)  By  the  C.  L.  P.  Act,  1854,  s.  68,  "  Either  party  shall  be  at  liberty  to 
apply  to  the  court  or  a  judge  for  a  rule  or  order  for  the  inspection  by  the 
jury,  or  by  himself,  or  by  his  witnesses,  of  any  real  or  personal  property  the 
inspection  of  which  may  be  material  to  the  proper  determination  of  the  ques- 
tion in  dispute ;  and  it  shall  be  lawful  for  the  court  or  a  judge,  if  they  or  he 
think  fit,  to  make  such  rule  or  order,  upon  such  terms  as  to  costs  and  other- 
wise as  such  court  or  judge  may  direct:  provided  always,  that  nothing  herein 
contained  shall  affect  the  provisions  of  the  '  Common  Law  Procedure  Act, 
1852,'  or  any  previous  act,  as  to  obtaining  a  view  by  a  jury :  provided  also, 
that  all  rules  and  regulations  now  in  force  and  applicable  to  the  proceedings 
by  view  under  the  said  last  mentioned  act  shall  be  held  to  apply  to  pro- 
ceedings for  inspection  by  a  jury  under  the  provisions  of  this  act,  or  as  near 
thereto  as  may  be."     As  to  obtaining  a  view  by  a  jury,  see  post. 

Before  this  act  an  order  would  not  be  granted  for  the  inspection  or  pro- 
duction of  other  than  documentary  evidence.  Therefore,  in  an  action  for 
work  done  or  goods  sold  and  delivered,  the  court  would  not  compel  a  de- 
fendant to  allow  an  inspection  of  the  work  or  goods,  to  enable  the  plaintitf 
to  give  evidence  of  their  identity  or  value.  (Bell  v.  Taylor,  6  D.  &  R.  388  ; 
Turquand  v.  Guardians  of  Strand  Union,  8  Dowl.  201 ;  per  Parke,  B.,  in  Stones 
V.  Menheim,  17  L.  J.,  Ex.,  216.)  So  in  an  action  for  infringing  a  patent  for 
making  lace  before  the  Patent  Law  Amendment  Act,  iifra,  the  court  refused 
to  compel  the  plaintitf  to  produce  a  specimen  of  the  patent  lace  to  enable 
defendant  to  prepare  his  defence.  {Croft  v.  Reach,  1  Hodges,  110.)  In  an 
action  on  a  contract  for  building  a  chapel,  they  refused  to  grant  the  plaintiff 
a  rule  for  a  view  of  the  premises  with  his  witnesses.  {Newham  v.  Taite,  6 
Scott,  574;  and  per  Parke,  B.,  in  Stones  v.  Menheim,  supra.) 
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the  jury  before  whom  the  issues  joined  in  this  action  will  be  tried,'  or 
'  damages  herein  will  be  assessed'],  to  inspect  the  defendant's   [or 

'plaintiff's']  dwelling-house  and  premises  at [or  '  the  horse  the 

subject-matter  of  this  action,'  as  the  case  may  be,  or  it  might  be  gene- 
rally, 'to  inspect  the  property  in  question']."     [If  the  application  be 
by  the  defendant  add,  "  and  why  in  the  meantime  all  further  proceed- 
ings should  not  be  stayed."] 
An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


Sect.  VI.— Imspection  in  Actions  for  Infringement  of 
Letters- Patent  (a). 

1.  Summons  for  Inspection. 
[Formal  parts  as  usual,^  "  to  show  cause  why  the  plain tiflP  should 

(a)  By  the  Patent  Law  Amendment  Act,  1852,  s.  42,  "  In  any  action  in 
any  of  her  majesty's  superior  courts  of  record  at  Westminster  and  in  Dublin, 
for  the  infringement  of  letters-patent,  it  shall  be  lawful  for  the  court  in  which 
such  action  is  pending,  if  the  court  be  then  sitting,  or  if  the  court  be  not 
sitting,  then  for  a  judge  of  such  court,  on  the  application  of  the  plaintiff  or 
defendant  respectively,  to  make  such  order  for  an  injunction,  inspection  or 
account,  and  to  give  such  direction  respecting  such  action,  injunction,  in- 
spection and  account,  and  the  proceedings  therein  respectively,  as  to  such 
court  or  judge  may  seem  fit." 

An  application  to  inspect  the  defendant's  machinery  under  this  enactment 
may  be  made  by  the  plaintiff  before  the  delivery  of  the  declaration,  but  such 
inspection  will  not  be  granted  as  of  course,  or  without  the  party  applying 
for  it  showing  that  the  inspection  is  material  for  the  purposes  of  the  cause. 
(^Aimes  v.  Kelsey,  22  L.  J.,  Q.  B.,  84  ;  see  Shaw  v.  The  Bank  of  England,  22 
L.  J.,  Ex.,  26,  where  the  affidavit  in  support  of  a  rule  to  inspect  was  held 
insufficient:  and  see  S.  C.  22  L.  J.,  Ex.,  210,  where  there  had  been  a  pre- 
vious inspection.)  In  Fido  v.  Smith  (23  L.  J.,  Q.  B.,  342),  where  an  action 
has  been  brought  for  the  infringement  of  a  patent,  it  was  held,  that  a  retro- 
spective account  of  the  defendant's  sales  and  profits  of  the  patented  article 
will  not  be  granted  before  final  judgment,  and  that  the  above  enactment  does 
not  give  power  to  order  an  inspection  of  the  defendant's  books  containing 
entries  relating  to  such  sales,  but  that,  "upon  reasonable  evidence  of  the 
existence  of  a  valid  patent,  and  of  its  having  been  infringed  by  the  defend- 
ant, and  of  the  defendant's  making  a  profit  by  such  infHngement,  the  de- 
fendant will  be  ordered  to  keep  an  account  of  all  sales  to  be  made  of  the 
article  alleged  to  be  an  infringement  of  the  plaintiff's  patent,  and  of  the  pro- 
fits thereon,  until  the  further  order  of  the  court,  upon  condition  of  the 
plaintiff's  waiving  all  right  to  more  than  nominal  damages  at  the  time  of  the 
action,  and  undertaking,  in  case  the  verdict  and  judgment  should  be  in 
favour  of  the  defendant,  to  pay  to  the  defendant  the  expense  of  keeping  such 
account.  In  Holland  v.  Fox  (23  L.  J.,  Q.  B.,  357  ;  and  see  Holland  v.  Fox, 
23  L.  J.,  Q.  B.,  211,  as  to  obtaining  an  account  after  verdict),  it  was  held, 
that  the  above  enactment  vests  in  the  courts  of  common  law  the  powers  be- 
fore exercised  exclusively  by  courts  of  equity,  and  enables  them  to  grant, 
either  by  interlocutory  order  an  account  of  all  patent  articles  sold  during  the 
suit,  or  after  verdict  for  the  plaintiff,  and  as  part  of  the  final  judgment  in 
the  action,  an  account  of  all  profits  made  by  the  defendant  since  the  com- 
mencement of  the  action,  and  after  notice  that  an  account  would  be  required. 
But  the  court  has  no  power  where  damages,  nominal  or  substantial,  have 
been  recovered  by  the  plaintiff,  to  order  an  account  of  profits  made  by  the 
defendant  prior  to  the  commencement  of  the  suit,  the  damages  assessed  by 
the  jury  being  considered  as  the  compensation  for  the  loss  of  such  profits.  (Id.) 
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not  be  at  liberty,  by  himself  and  witnesses,  to  inspect  the  machinery 

by  which  is  made  the ,  sold  or  exposed  to  sale,  or  put  in  use  by 

the  defendant,  at or  elsewhere. 


Sect.  VII. — Compelling  Discovebt  of  Documents. 


1.  Affidavit  in  Support  of  Application  for  Defendant  to  discover 
Documents,  under  the  C.  L.  P.  Act,  1854,  a.  50(a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  A.  B.y  of ,  in  the  county  of ,  gentleman,  the  above- 
named  plaintiff^,  make  oath  and  say, 

1.  This  action  is  brought  to  recover  damages  against  the  above- 
named  defendant  for  negligence  as  my  attorney  and  solicitor,  in  in- 
vesting a  sum  of  £ advanced  by  me  to  F.  F.,  in  or  about  the  year 

18 — ,  and  otherwise  as  appears  by  the  declaration  herein. 

2.  In  the  course  of  the  negociation  for  such  investment  as  aforesaid 


(a)  By  the  C.  L.  P.  Act,  1854,  s.  50,  "  Upon  the  application  of  either 
party  to  any  cause  or  other  civil  proceeding  in  any  of  the  superior  courts, 
upon  an  affidavit  by  such  party  of  his  belief  that  any  document,  to  the  pro- 
duction of  which  he  is  entitled  for  the  purpose  of  discovery  or  otherwise,  is 
in  the  possession  or  power  of  the  opposite  party,  it  shall  be  lawful  for  the 
court  or  judge  to  order  that  the  party  against  whom  such  application  is 
made,  or  if  such  party  is  a  body  corporate  that  some  officer  to  be  named  of 
such  body  corporate,  shall  answer  on  affidavit  stating  what  documents  he  or 
they  has  or  have  in  his  or  their  possession  or  power  relating  to  the  matters 
in  dispute,  or  what  he  knows  as  to  the  custody  they  or  any  of  them  are  in, 
and  whether  he  or  they  objects  or  object  (and  if  so,  on  what  grounds)  to  the 
production  of  such  as  are  in  his  or  their  possession  or  power ;  and  upon  such 
affidavit  being  made  the  court  or  judge  may  make  such  further  order  thereon 
as  shall  be  just." 

This  enactment  was  passed  to  enable  a  party  to  discover  from  his  op- 
ponent whether  he  has  any  documents  in  his  possession  relating  to  the 
matters  in  question  in  the  action,  and  which  he  could  not  do  under  the  14  & 
15  Vict.  c.  99,  s.  6,  ante,  138,  139,  n.  See  2  Pract.  10th  ed.  "  Discovery,"  as 
to  when  a  discovery  will  be  ordered.  The  enactment  is  not  confined  to  cases 
wherein  a  discovery  might  previously  have  been  obtained  by  filing  a  bill  in 
equity.  It  extends  to  a  discovery  of  any  document  "  to  the  production 
whereof  he  is  entitled  for  the  purpose  of  discovery  or  otherwise:"  (see  per 
Parke,  B.,  Osborne  v.  London  Bock  Company,  10  Exch.  702.) 

The  enactment  points  out  what  affidavit  in  support  of  the  application 
should  be  made.  A  mere  affidavit  of  belief  that  the  opposite  party  has 
some  documents  in  his  possession  relating  to  the  matters  in  dispute,  to  the 
production  of  which  he  is  entitled,  is  not  sufficient :  (see  Hewett  v.  Webb,  28 
L.  T.,  Q.  B.,  121 ;  and  see  per  Bramwell,  B.,  in  Bray  v.  Finch,  1  H.  &  N. 
408.) 

The  affidavit  must  be  made  by  the  party  himself,  and  an  affidavit  by  liis 
attorney  is  not  sufficient,  even  though  the  party  is  absent  abroad.  (Hersch- 
field  V.  Clark,  11  Exch.  712 ;  25  L.  J.,  Exch.,  113.)  But  it  seems  that  where 
the  affidavit  of  the  party  himself  is  defective  and  the  party  is  abroad,  the 
defect  might  be  cured  by  an  affidavit  of  the  attorney :  (see  Hewett  v.  Webb, 
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I  wrote  and  sent  letters  to  the  said  defendant  in  relation  to  the  said 
investment. 

3.  I  believe  that  in  the  course  of  the  said  negociation  the  said  de- 
fendant wrote  letters  in  relation  to  such  investment  to  /.  /.  of ,  in 

the  county  of ,  the  agent  for  the  said  F.  F.  in  such  transaction, 

and  that  the  defendant  kept  copies  of  such  letters. 

4.  I  believe  the  said  defendant  entered  in  some  of  his  books,  or 
otherwise  made  memoranda  and  entries  relating  to  the  said  investment, 
such  as  are  usual  to  be  made  by  solicitors  in  the  management  of  the 
affairs  of  their  clients. 

5.  I  believe  that  the  said  defendant  was  paid  by  the  said  F.  F.  for 
his  services  in  the  matter  of  the  said  investment,  and  that  he  entered 
the  sum  of  money  so  received  in  his  cash  book,  but  whether  the  said 
defendant  made  out  any  bill  of  costs,  or  whether  he  was  paid  a  sum  of 
money  in  gross  without  having  made  out  such  bill  of  costs,  I  do  not 
know. 

6.  I  am  advised  and  believe  that  it  is  material  and  necessary  for  me, 
in  order  to  support  my  claim  on  the  trial  of  this  cause,  and  to  prepare 
for  the  trial  thereof,  to  have  such  letters  and  copies  of  letters,  books, 
memoranda  and  entries,  and  the  bill  of  costs,  if  any,  produced  to  me, 
and  that  I  shall  derive  material  advantage  and  support  from  the  pro- 
duction of  the  same. 

7.  I  am  advised  and  believe  that  I  am  entitled  to  the  production  of 
the  said  letters  and  copies  of  letters,  books,  memoranda  and  entries, 
and  bill  of  costs  respectively,  for  the  purpose  of  discovery  or  other- 
wise. 

8.  I  believe  the  said  letters  and  copies  of  letters,  books,  memoranda 
and  entries,  and  bill  of  costs,  are  in  the  possession  or  power  of  the  de- 
fendant, or  of  Messrs. ,  of ,  in  the  county  of ,  his  attor- 

nies  in  this  action. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 


2.  Summons  for  that  Purpose. 

[Formal  parts  as  usual,~\  "to  show  cause  why  the  plaintiff  [or  'de- 
fendant'] should  not  within days  answer  on  affidavit  stating  what 

documents  he  has  in  his  possession  or  power  relating  to  the  matters  in 
dispute  in  this  cause,  or  what  he  knows  as  to  the  custody  they  or  any 
or  either  of  them  are  in,  and  whether  he  objects  (and  if  so,  on  what 
grounds)  to  the  production  of  such  as  are  in  his  possession  or  power." 


supra.)  It  was  made  a  question,  but  not  decided,  in  the  case  of  Herscfffeld 
V.  Clarke,  11  Exch.  712,  whether  an  application  for  a  discovery  could  be 
made  under  the  enactment  by  a  corporation. 

The  application  may  it  seems  be  made  at  any  stage  of  the  proceedings. 
It  was  decided  in  Forshaw  v.  Lewis,  10  Exch.  712,  that  it  might  be  made  by 
a  defendant  before  plea. 

In  general  it  is  no  answer  to  the  application  for  a  discovery,  that  the 
documents  are  such  as  the  party  is  privileged  from  producing.  If  he  be  so 
privileged,  the  privilege  must  be  sworn  in  the  affidavit  filed  in  answer  to  the 
order  for  the  discovery,  as  an  excuse  for  not  producing  the  documents,  in 
order  that  the  court  or  a  judge  may  be  able  to  decide  as  to  the  validity  of 
the  excuse:  (see  Forshaw  v.  Lewis,  10  Exch.  712;  Osborne  v.  Lotidon  Bock 
Company,  10  Exch.  698.) 

h5 
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[If  the  application  he  made  by  the  defendant  add,  "  and  why  in  the 
meantime  all  further  proceedings  herein  should  not  be  stayed."] 
An  order  may  be  framed  from  the  terms  of  the  summons. 


3.  Order  tliereon. 

[Formal parts  as  usiuil.l     I  do  order  that  the  plaintiff  [or  "defend- 
ant"] do  within days  answer  an  affidavit  stating  what  documents 

he  has  in  his  possession  or  power  relating  to  the  matters  in  dispute  in 
this  cause  [or  "  stating  whether  he  has  in  his  possession  or  pow^r  any 
and  which  of  the  documents  mentioned  and  referred  to  in  the  affidavit 
of  E.  F.  sworn  herein  on "],  and  what  he  knows  as  to  the  cus- 
tody they  or  any  or  either  of  them  are  in,  and  whether  he  objects,  and 
if  so,  on  what  grounds,  to  the  production  of  such  as  are  in  lus  posses- 
sion or  power. 

And  that  in  the  meantime  all  further  proceedings  herein  be  stayed. 

Dated . 

{Judge^s  or  harorHs  signature.) 


4.  Affidavit  in  Obedience  to  Order  by  a  Manager  of  a  Company 
against  whom  the  Order  is  made. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  The Company  defendants. 

T,  E.  F.,  of  No.  — ,  street,  in  the  city  of ,  gentleman, 

managing  director  of  the  above-named  company,  make  oath  and  say, 

1.  I  have  the  management  of  the  said  company's  business. 

2.  The  documents  hereinafter  set  forth  are  to  the  best  of  my  know- 
ledge, information  and  belief,  the  only  documents  in  the  possession  or 
power  of  the  said  company  relating  to  the  matters  in  dispute  in  this 
action,  and  the  same  are  in  the  custody  of  the  said  company,  namely, 

A  letter  from to  ,  dated . 

A  memorandum  of  agreement  purporting  to  be  made  between 

and ,  and  dated . 

[So  continue  to  describe  the  documents.^ 

3.  The  said  company  do  not  object  to  the  production  of  the  said 
documents,  or  any  or  either  of  them. 


Sect.  VIII.— Delivering  Interroga.torie8  to  opposite 
Party. 

1.  Affidavit  by  Plaintiff  and  his  Attorney  in  Support  of  Summons  to 
deliver  Interrogatories  to  Defendant  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
We,  A.  B.,  of ,  the  above-named  plaintiff,  and  P.  A.,  of , 


(a)  By  the  C.  L.  P.  Act,  1854,  a.  51,  "  In  all  causes  in  any  of  the  supe- 
rior courts,  by  order  of  the  court  or  a  judge,  the  plaintiff  may  with  the 
declaration,  and  the  defendant  may  with  the  plea,  or  either  of  them  by 
leave  of  the  court  or  a  judge  may  at  any  other  time,  deliver  to  the  opposite 
party  or  his  attorney  (provided  such  party,  if  not  a  body  corporate,  would 
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attorney  \or  "  agent"]  in  this  cause  for  the  said  plaintiff,  severally 
make  oath  and  say, 


be  liable  to  be  called  and  examined  as  a  witness  upon  such  matter)  interro- 
gatories in  writing  upon  any  matter  as  to  which  discovery  may  be  sought, 
and  require  such  party,  or  in  the  case  of  a  body  corporate  any  of  the  officers 
of  such  body  corporate,  within  ten  days  to  answer  the  questions  in  writing 
by  affidavit,  to  be  sworn  and  filed  in  the  ordinary  way ;  and  any  party  or 
officer  omitting,  without  just  cause,  sufficiently  to  answer  q^  questions  as  to 
which  a  discovery  may  be  sought  within  the  above  time,  or  such  extended 
time  as  the  court  or  a  judge  shall  allow,  shall  be  deemed  to  have  committed 
a  contempt  of  the  coinrt,  and  shall  be  liable  to  be  proceeded  against  ac- 
cordingly." 

By  sect.  52,  "  The  application  for  such  order  shall  be  made  upon  an  affi- 
davit of  the  party  proposing  to  interrogate,  and  his  attorney  or  agent,  or  in 
the  case  of  a  body  corporate,  of  their  attorney  or  agent,  stating  that  the  de- 
ponents or  deponent  believe  or  believes  that  the  party  proposing  to  inter- 
rogate, whether  plaintifi"  or  defendant,  will  derive  material  benefit  in  the 
cause  from  the  discovery  which  he  seeks,  that  there  is  a  good  cause  of  action 
or  defence  upon  the  merits,  and,  if  the  application  be  made  on  the  part  of 
the  defendant,  that  the  discovery  is  not  sought  for  the  purpose  of  delay ; 
provided  that  where  it  shall  happen,  from  unavoidable  circumstances,  that 
the  plaintiff  or  defendant  cannot  join  in  such  affidavit,  the  court  or  judge 
may,  if  they  or  he  think  fit,  upon  affidavit  of  such  circumstances  by  which 
the  party  is  prevented  from  so  joining  therein,  allow  and  order  that  the  in- 
terrogatories may  be  delivered  without  such  affidavit." 

By  sect  57,  "The  costs  of  every  application  for  any  rule  or  order  to  be 
made  for  the  examination  of  witnesses  by  virtue  of  this  Act,  and  of  the  rule 
or  order  and  proceedings  thereon,  shall  be  in  the  discretion  of  the  court  or 
judge  by  whom  such  rule  or  order  is  made." 

The  object  of  these  enactments  is  to  confer  upon  the  courts  of  common 
law  powers  of  enforcing  preliminary  discovery,  and  thus  to  save  the  suitors 
in  those  courts  from  the  necessity  of  resorting  to  a  court  of  equity  to  compel 
the  disclosure  of  facts  exclusively  within  the  knowledge  of  their  adversaries: 
(see  Taylor  on  Ev.  2nd  ed.  429.)  But  the  right  to  deliver  interrogatories 
under  the  Act  is  not  limited  to  cases  in  which  a  discovery  might  have  been 
previously  obtained  by  filing  a  bill  in  equity,  and  interrogatories  may  be 
ordered  to  be  delivered  as  to  any  matter  as  to  which  discovery  is  sought, 
"and  with  respect  to  which  the  party  interrogated  would  be  liable  to  be 
called  and  examined  as  a  witness  upon  such  matter."  {Martin  v.  Hemming, 
24  L.  J.,  Exch.,  3 ;  Osborne  v.  The  London  Dock  Company,  24  L.  J.,  Exch., 
140.) 

Where  the  plaintiff  directed  the  defendant,  as  his  broker,  to  buy  goods 
for  him,  the  defendant  bought  the  goods,  and  delivered  to  the  plaintiff  a 
bought  note  which  stated  that  he  bought  them  from  a  principal,  A.  B. :  the 
plaintiff  paid  the  price,  and  received  from  the  defendant  a  delivery  order, 
which  turned  out  to  be  void :  the  plaintiff  having  brought  an  action  for 
money  had  and  received  and  for  non-delivery  of  the  goods,  the  plaintiff  was 
allowed  to  deliver  interrogatories  to  the  defendant  for  the  purpose  of  disco- 
vering whether  the  defendant  entered  into  the  contract  as  agent  or  as  prin- 
cipal, and,  if  as  agent,  for  whom  and  by  what  authority.  {Thol  v.  Leaske, 
24  L.  J.,  Exch.,  142.) 

But  a  party  will  not  be  allowed  to  put  interrogatories  as  to  matters  that 
relate  exclusively  to  the  case  of  his  opponent  (  Whateley  v.  Crawford,  Carew 
V.  Davies,  25  L.  J.,  Q.  B.,  163),  though  he  will  be  allowed  to  do  so  as  to 
matters  that  are  common  to  both  parties.  (Id.)  In  trover  by  assignees  of 
a  bankrupt,  the  defendant  is  not  entitled  to  deliver  interrogatories  to  tlje 
plaintiffs  calling  on  them  to  show  what  case  they  intend  to  set  up  as  enti- 
tling themselves  to  recover,  or  to  state  what  act  or  acts  of  bankruptcy  they 
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1.  This  action  is  brought  to  recover  the  sum  of  £> for  [&c.  state 

shortly  the  nature  of  the  actum.'\ 


intend  to  rely  on  in  support  of  their  case  or  title  as  assignees.  {Edward*  v. 
Wakefield,  27  L,  T.,  Q.  B.,  201 ;  6  E.  &  B.  463.) 

In  ejectment  for  a  forfeiture  the  court  have  refused  to  allow  interroga- 
tories, on  the  part  of  the  plaintiff,  to  discover  whether  a  forfeiture  has  been 
committed.  {May  v.  Hawkins,  11  Exch.  210.)  But  in  a  subsequent  case  it 
was  decided  tha$  such  interrogatories  might  be  delivered,  and  that  the  de- 
fendant might  perhaps  decline  to  answer  them,  stating  his  reason  or  excuse 
for  not  answering  them.  {Chester  v.  Worthy,  17  C.  B.  410 ;  and  see  Osborne 
V.  London  Dock  Company,  10  Exch.  698.)  Interrogatories  would,  it  seems, 
be  allowed  as  to  matters  relating  to  the  adversary's  title  or  case  where  they 
also  relate  to  the  party's  own  title  or  case  (see  Doe  v.  Longford,  21  L.  J., 
Q.  B.,  217 ;  Costar  \.  Baring,  2  Com.  Law  R.  811 ;  and  see  Riccard  v.  Inch- 
sure  Commissioners,  4  E.  &  B.  329);  and  according  to  Selby  v.  Selby,  4  Bro. 
C.  C.  11 ;  Attorney-General  v.  Corporation  of  London,  2  Mac.  &  Gor.  247 ; 
Metcalf  v.  Harvey,  1  Ves.  sen.  248,  either  party  in  ejectment  ought  to  be 
permitted  to  interrogate  the  other  as  to  the  nature  and  particulars  of  his 
pedigree  or  title,  though  not  as  to  the  evidence  by  which  he  intends  to  sup- 
port it:  (and  see  Flitcroft  v.  Fletcher,  11  Exch.  543.)  But  Wightman,  J.,  at 
chambers,  refused  to  act  upon  the  latter  decision,  and  held  that  the  defend- 
ant could  not  interrogate  the  plaintiff  as  to  his  own  pedigree  or  title,  but 
only  as  to  matters  tending  to  establish  the  defendant's  own  title  {Morgan  v. 
Nicholl,  cor.  Wightman,  J.,  at  chambers,  18  February,  1856;  Cole  on  Eject. 
204) ;  and  in  Horton  v.  Bott,  29  L.  T.  228,  the  court  of  Exchequer  refused 
to  allow  the  plaintiff  in  ejectment  to  call  on  the  defendant  in  possession  to 
answer  interrogatories  stating  by  what  title  he  was  so  in  possession. 

Interrogatories  as  to  the  contents  of  title  deeds  or  other  written  instru- 
ments will  not  be  allowed,  nor  can  a  party  be  compelled  by  interrogatories 
to  set  forth  a  copy  of  a  written  instrument  {Herschfeld  v.  Clarke,  11  Exch. 
712;  25  L.  J.,  Exch.,  113;  Scott  v.  Zygomata,  4  E.  &  B.  483.)  In  order 
to  discover  such  contents  or  have  such  copy,  an  order  for  inspection  under 
the  14  &  15  Vict  c.  99,  s.  6,  or  an  order  for  discovery  under  the  C.  L.  P. 
Act,  1854,  s.  50,  and  sometimes  both,  must  be  obtained.  But  interrogatories 
will  be  allowed  to  be  put  as  to  the  possession  of  a  document  and  whether 
the  psurty  objects  (and  if  so,  on  what  grounds)  to  its  production  and  inspec- 
tion by  the  party  interrogating  and  his  attorney,  and  afterwards  an  order  for 
inspection  may  be  obtained.  {Scott  v.  Zygomata,  4  E.  &  B.  483 ;  24  L.  J., 
Q.  B.,  129.) 

According  to  the  cases  of  Osborne  v.  London  Dock  Company,  10  Exch.  698; 
and  Boyle  v.  Wiseman,  10  Exch.  698,  interrogatories  will  be  allowed  to  be 

Eut  to  a  party,  although  the  answers  to  the  same  might  tend  to  criminate 
im,  and  subject  him  to  criminal  proceedings,  and  that  it  should  be  left  to 
the  party  to  answer  them  or  not  as  he  might  think  ht;  and  that  if  he  refused 
to  do  so,  he  should  state  his  refusal  on  oath,  giving  hb  reason  or  excuse  for 
the  refusal  (and  see  Chester  v.  Wortley,  17  C  B.  410);  and  the  same  rule 
would,  it  seems,  follow  as  to  interrogatories,  the  answers  to  which  might 
subject  the  party  answering  to  penalty  or  forfeiture :  see  the  cases  as  to 
inspection,  ante,  140.  But  some  of  the  judges  at  chambers  do  not  act  upon 
these  decisions.  In  an  action  for  a  conspiracy  to  de&aud  the  plaintiff,  Cress- 
loell,  J;  refused  him  an  order  for  interrogatories,  the  answers  to  which  might 
tend  to  criminate  the  defendant  {Harvey  v.  Butcher,  4  July,  1857,  at 
Chambers.)  It  seems  that  where  a  case  is  brought  within  the  Act,  the  court 
or  judge  is  bound  to  allow  the  interrogatories :  (see  Whateley  v.  Crawford, 
Carew  v.  Davies,  25  L.  J.,  Q.  B.,  163.)  But  the  court  of  Common  Pleas,  in 
Bird  V.  Mallby,  1  Com.  B.,  N.  S.,  308,  refused  to  allow  interrogatories  for 
the  purpose  of  obtaining  from  the  opposite  party  information  which  the  party 
seeking  to  administer  ^em  had  the  means  of  obtaining  from  his  own  agent. 
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2.  We  believe  that  the  plaintiff  will  derive  material  benefit  in  this 


Interrogatories  upon  facts  irrelevant  to  the  matters  in  question  in  the  action 
will  not  be  allowed. 

According  to  a  recent  decision  of  the  court  of  Exchequer,  if  any  of  the 
interrogatories  proposed  be  too  generjil,  or  if  the  interrogatories  be  gene- 
rally improper,  the  court  or  a  judge  will  reject  them  altogether,  and  not 
allow  even  the  good  ones:  {seeRobson  v.  Crawley,  30  Law  T..  290.)  But  this 
is  not  strictly  acted  upon  at  chambers. 

The  interrogatories  may  be  allowed,  notwithstanding  the  opposite  party 
is  a  foreigner  residing  abroad ;  at  least,  they  were  allowed  to  be  put  to  the 
plaintiff,  who  was  a  foreigner  so  resident.  {Pohl  v.  Young,  25  L.  J„  Q.  B., 
23.)  In  an  action  against  the  public  oificer  of  a  banking  company^EWe,  J., 
gt  chambers,  19  June,  1857,  held  that  interrogatories  could  not  be  allowed 
to  be  put  to  any  other  oificer  of  the  company  than  the  defendant  himself,  the 
company  not  being  a  body  corporate  within  the  meaning  of  the  51st  sect. 

The  application  should  in  general  be  made  to  a  judge  at  chambers,  and 
not  to  the  court.  It  should  be  on  a  summons  to  show  cause.  If  the  judge 
refuses  an  order,  the  applicant  may,  if  he  think  fit,  apply  to  the  court.  Thol 
V.  Leask,  10  Exch.  704.)  Only  a  rule  nisi  will  be  granted  in  the  first  instance. 
(Id.n.(a).  )• 

In  support  of  an  application,  an  affidavit  must  be  made  by  the  party  pro- 
posing to  interrogate  and  his  attorney,  or  in  the  case  of  a  body  corporate  of 
their  attorney  or  agent,  in  the  terms  required  by  the  52nd  sect,  ante,  1 55  ; 
otherwise  it  may  be  dismissed,  the  enactment  requiring  the  affidavit  being 
imperative.  If  indeed,  from  "  unavoidable  circumstances,"  the  plaintiff  or 
defendant  cannot  join  in  the  affidavit,  the  court  or  judge  may,  on  affidavit 
of  such  circumstances,  allow  the  interrogatories  to  be  delivered  without  such 
affidavit.    (Sect.  52.) 

If  the  application  is  made  by  the  plaintiflF  to  deliver  interrogatories  before 
declaration,  the  affidavit  should,  in  addition  to  the  matters  required  by  the 
Act,  disclose  facts  showing  why  the  interrogatories  are  required,  and  the 
same  where  it  is  made  by  the  defendant  to  deliver  interrogatories  before 
plea  :  (see  James  v.  Barnes,  25  L.  J.,  C.  P.,  182  ;  Crewes  v.  Morrison,  26  L.  T. 
238.)  In  Martin  v.  Hemming,  10  Exch.  478  ;  24  L.  J.,  Exch.,  3,  it  was  con- 
sidered that  a  case  of  extreme  urgency  or  necessity  should  be  made  out,  in 
order  to  induce  the  court  to  allow  a  defendant  to  put  interrogatories  before 
plea ;  but  this  is  not  acted  on  in  practice,  and  the  several  judges  of  the 
courts  of  Queen's  Bench  and  Common  Pleas  doubt  the  correctness  of  that 
decision. 

The  party  proposing  to  interrogate  should  be  prepared  with  the  interro- 
gatories upon  the  hearing  of  the  summonses,  and  with  a  fair  copy  of  them 
to  lay  before  the  judge.  A  copy  of  them  and  of  the  affidavit  should  also  be 
delivered  to  the  opposite  attorney  before  attending  the  summons,  who  should 
in  general  lay  the  same  before  counsel  or  pleader  to  see  whether  there  are 
grounds  for  opposing  them  ;  and  if  there  be  such  grounds,  the  application 
should  be  opposed  accordingly. 

The  costs  of  the  application,  and  of  the  interrogatories  and  proceedings 
thereon,  are  by  sect.  57  {ante,  155)  in  the  discretion  of  the  court  or  judge 
before  whom  the  application  is  made.  Where  an  order  is  made,  and  it  is 
silent  as  to  the  costs,  the  party  obtaining  it  will  not  get  them,  notwithstand- 
ing he  succeeds  in  the  action  ;  but  the  opposite  party  may,  if  he  succeeds: 
(see  Smith  v.  Great  IVestern  Railway,  25  L.  J.,  Q.  B.,  279;  6  E.  &  B.  405.) 
They  are  rarely  made  costs  in  the  cause. 

Tlie  party  to  be  interrogated  must  comply  with  the  order,  by  answering 
the  interrogatories  by  affidavit  to  be  filed  in  the  master's  office  according  to 
the  order  within  ten  days  after  the  delivery  of  the  interrogatories.  Further 
time  may  sometimes  be  obtained  from  the  coiut  or  a  judge  for  answering 
them. 
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cause  from  the  discovery  which  he  seeks  by  the  interrogatories  which 
he  requires  to  be  delivered  herein. 

3.  We  believe  that  the  plaintiff  has  a  good  cause  of  action  on  the 
merits. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'} 

\Jf  the  application  be  made  for  a  delivery  of  the  interrogatories 
htfore  the  delivery  of  the  declaration,  tlie  affiJdavit  should  disclose 
facts  to  show  why  they  are  required :  {see  Martin  v.  Hemming ,  10 
Exch.  478.)] 


2.  The  Uke,  by  Defendant  and  his  Attorney  for  Summons  to  deliver 
Interrogatories  to  Plaintiff. 

[Entitle  the  affidavit  as  usual,  see  form  No,  1.] 

We,  C.  D.,  of ,  the  above-named  defendant,  and2>.  A.  of , 

gentleman,  the  attorney  in  this  cause  for  the  above-named  defendant, 
severally  make  oath  and  say, 

1.  We  believe  that  the  defendant  will  derive  material  benefit  in  this 
cause  from  the  discovery  which  he  seeks  by  the  interrogatories  which 
he  requires  to  be  delivered  herein.  ^ 

2.  We  believe  that  the  defendant  has  a  good  defence  to  this  action 
on  the  merits. 

3.  The  discovery  which  is  sought  for  by  the  said  interrogatories  is 
not  for  the  purpose  of  delay. 

Sworn  [&c.  as  usual,  see  post,  "  AffidaintsJ'l 


3.  Summons  for  Leave  to  deliver  Interrogatories  to  be  answered  by 
the  Plaintiff  or  Defendant. 

[Formal ports  as  usiud,']  "  to  show  cause  why  the  plaintiff  [or  'de- 
fendant'] should  not  be  at  liberty  with  bis  declaration  in  this  cause  [or 
*  with  his  pleas  in  this  cause']  to  deliver  to  the  defendant  [or  '  plain- 
tiff'] or  his  attorney,  interrogatories  in  writing,  and  why  the  defendant 
[or  '  plaintiff']  should  not  within  ten  days  answer  tne  questions  in 
writing  by  affidavit,  pursuant  to  the  statute." 


4.  Order  thereon. 

{Formal  parts  as  usual."]  I  do  order  that  the  plaintiff  [or  "  the 
endant"]  be  at  liberty  with  his  declaration  [or  "  plea'"]  in  this 
cause  to  deliver  to  the  plaintiff  [or  "  defendant"],  or  his  attorney,  in- 
terrogatories in  writing  upon  the  matters  as  to  which  discovery  is 
sought,  and  I  further  order  that  the  plaintiff  [or  "  defendant"]  do, 
within  ten  days  after  the  delivery  thereof,  answer  the  questions  in 
writing  by  affidavit,  to  be  sworn  and  filed  in  the  ordinary  way  pursuant 

to  the  statute.     Dated . 

(Judge's  or  baron's  signature.) 
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5.  Interrogatories  to  be  answered  hy  Plaintiff  or  Defendant. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C,  D.  defendant. 
Interrogatories  to  be  answered  by  the  plaintiff  [or  **  defendant"],  by 
affidavit  in  writing,  to  be  filed  in  the  ordinai-y  way,  pursuant  to  the 

order  of  the  Honourable  Mr.  Justice  [or  "  Baron"]  ,  dated 

{date  of  the  order). 

1.  [Here  state  the  interrogatories,  toriting  each  in  a  separate  para- 
graph, and  numbering  them  (a).] 

At  the  foot  of  the  interrogatories  or  on  the  outside  of  them  it  is  usual 
to  give  the  following  notice :  "  The  defendant  [or  '  plaintiff']  is  within 
ten  days  to  answer  the  above  [or  'within']  interrogatories  by  affidavit 
in  writing,  to  be  sworn  and  filed  in  the  ordinary  way,  pursuant  to  the 

statute  in  that  behalf.    Dated ." 

Yours,  &c. 
P.  A.,  plaintiff's  [or  "  defendant's"] 
To  the  above-named  plaintiff  attorney  [or  "  agent."] 

[or  "  defendant"],  and  Mr. , 

his  attorney. 


6.  Interrogatories  to  Plaintiff  in  an  Action  on  a  Bill  as  to  whether 
he  is  Holder,  and  the  Consideration  and  Circumstances  under 
which  it  was  indorsed  to  him. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Interrogatories  to  be  answered  by  the  above-named  plaintiff  by  affi- 
davit in  writing,  in  pursuance  of  an  order  of  the  Honourable  Mr.  Jus- 
tice [or  "  Baron"] ,  dated  the day  of ,  a.d. . 

1.  Were  you  the  holder  and  in  possession  of  the  bill  of  exchange 
mentioned  in  the  declaration  in  this  action  at  the  time  of  the  issuing  of 
the  writ  herein  ? 

2.  On  what  day,  if  at  all,  did  you  first  become  holder  and  get  pos- 
session of  it  ? 

3.  From  whom  did  you  first  obtain  possession  of  it  ? 

4.  By  whom  was  it  indorsed  to  you  ? 

5.  Was  there  any  consideration  or  value  for  the  indorsement  to  you 
of  the  bill,  and  if  yea,  state  fully  what  was  the  consideration  or  value, 
when  it  was  given  or  made,  and  how  it  was  so,  and  by  whom,  and 
the  parties  to  it,  and  the  person  or  persons  (if  any)  present  on  the 
occasion  ? 

6.  Was  there  or  is  there  any  document  or  documents  showing  what 
was  the  consideration  or  value  for  the  indorsement  to  you?  and  if  yea, 
state  what  such  documents  are,  and  whether  they  are  in  your  posses- 
sion, custody  or  control,  and  if  you  ever  had  the  possession  of  the 


(o)  See  a  form  of  interrogatories  post,  168.  See  forms  of  interrogatories 
in  ejectment,  Flitcrqft  y.  Fletcher,  11  Exch.  643;  Chester  v.  tVortley,  18 
C.  B.  239. 
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same,  when  did  you  have  it,  and  to  whom,  if  at  all,  did  you  part  with 
such  possession,  and  when  ? 


7.  Affidavit  answering  Interrogatories. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B,  plaintiff  and  C.  D.  defendant. 

I,  C.  D.,  of ,  the  above-named  plaintiff  [or  "  defendant"],  in 

answer  to  the  interrogatories  delivered  in  this  action  pursuant  to  the 

order  of  the  Honourable  Mr.  Justice  [or  "  Baron"] ,  dated , 

make  oath  and  say  as  follows,  that  is  to  say, 

1.  I  did  [&c.  State  the  answers  to  the  interrogatories.  No  par- 
ticular form  is  required  fur  making  the  answers, .  but  they  ought 
not  to  be  too  general;  and  they  should  answer,  or  assign  sufficient 
reason  for  not  answering,  each  interrogatory  specifcally.  They  may 
be  made  generally  without  reference  to  the  numbering  of  the  interro- 
gatories, but  in  many  cases  it  may  simplify  the  case  and  be  best  to 
answer  each  interrogatory  in  the  order  in  which  it  stands,  as  thus : 
"  1.  To  the  first  of  the  said  interrogatories,  that  &c."  "  2.  To  the 
second  of  the  said  interrogatories,  that  &c.,"  and  so  on.] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 


8.  Summons  for  an  Oral  Examination,  ^c,  when  Interrogatories  not 
sufficiently  answered  (a). 

{^Formal  parts  as  usual]  "  to  show  cause  why  the  defendant  [or 


(a)  By  C.  L.  P.  Act,  1854,  sect.  53,  "  In  case  of  omission,  without  just 
cause,  to  answer  sufficiently  such  written  interrogatories,  it  shall  be  lawful 
for  the  court  or  a  judge,  at  their  or  his  discretion,  to  direct  an  oral  examina- 
tion of  the  interrogated  party,  as  to  such  points  as  they  or  he  may  direct, 
before  a  judge  or  master ;  and  the  court  or  judge  may  by  sueh  rule  or  order, 
or  any  subsequent  rule  or  order,  command  the  attendance  of  such  party  or 
parties  before  the  person  appointed  to  take  such  examination,  for  the  pur- 
pose of  being  orally  examined  as  aforesaid,  or  the  production  of  any  writings 
or  other  documents  to  be  mentioned  in  such  rule  or  order,  and  may  impose 
therein  such  terms  as  to  such  examination,  and  the  costs  of  the  application, 
and  of  the  proceedings  thereon,  and  otherwise,  as  to  such  court  or  judge 
shall  seem  just." 

By  sect.  54,  "  Such  rule  and  order  shall  have  the  same  force  and  efiTect, 
and  may  be  proceeded  upon  in  like  manner,  as  an  order  made  under  the 
said  hereinbefore-mentioned  Act  passed  in  the  first  year  of  the  reign  of  his 
late  majesty  King  William  the  Fourth." 

By  sect.  55,  "  Whenever,  by  virtue  of  this  Act,  an  examination  of  any 
witness  or  witnesses  has  been  taken  before  a  judge  of  one  of  the  said  supe- 
rior courts,  or  before  a  master,  the  depositions  taken  down  by  such  examiner 
shall  be  returned  to  and  kept  in  the  master's  office  of  the  court  in  which 
the  proceedings  are  pending ;  and  office  copies  of  sucli  depositions  may  be 
given  out,  and  the  depositions  may  be  otherwise  used,  in  the  same  manner 
as  in  the  case  of  depositions  taken  under  the  hereinbefore- mentioned  Act 
passed  in  the  first  year  of  the  reign  of  his  late  majesty  King  William  the 
Fourth." 

By  sect  56,  "It  shall  be  lawful  for  every  judge  or  master  named  in  any 
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*  plaintiff']  should  not  be  examined  orally  before  one  of  the  Masters  as 
to  such  of  the  matters  referred  to  in  the  interrogatories  delivered 
herein,  to  be  answered  by  the  defendant  [or  'plaintiff'],  under  the 

order  of  the  Honourable  Mr.  Justice  [or  *  Baron'j  ,  as  I  may 

direct  [or  *  before  one  of  the  Masters'],  upon  the  pomts  as  to [or 

*  points  mentioned  in  the  paper  writing  hereunto  annexed*],  his  answers 
to  the  interrogatories  delivered  herein  bein^  insuflBcient  on  such  points, 
and  why  the  defendant  [or  '  plaintiff']  should  not  attend  before  the 
said  Master  for  the  purpose  of  being  so  orally  examined,  at  such  time 
and  place  or  times  and  places  as  the  said  master  shall  appoint  for 
that  purpose,  and  why  the  defendant  [or  '  plaintiff']  should  not  pro- 
duce before  the  said  master,  at  the  time  and  place  or  times  and  places 
so  to  be  appointed  as  aforesaid,  the  following  documents  [here  describe 
them  shortly  if  any  required  to  be  produced^,  and  why  I  should  not 
impose  such  terms  as  to  such  examination,  and  the  costs  of  this  appli- 
cation and  of  the  proceedings  thereon  and  otherwise,  as  to  me  shall 
seem  just,  pursuant  to  the  statute." 


Sect.  IX. — Examination  of  Witnesses  and  Parties  on  In- 
terrogatokies,  &c.  within  the  jurisdiction  op  the 
Court. 

1.  Affidavit  to  obtain  a  Rule  or  Order  to  examine  on  Interrogatories 
a  Witness  within  the  Jurisdiction  of  the  Court  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.,  of , ,  the  above-named  plaintiff,  make  oath  and 

say, 


such  rule  or  order  as  aforesaid  for  taking  examinations  under  this  Act,  and 
he  is  hereby  required  to  make,  if  need  be,  a  special  report  to  the  court,  in 
which  such  proceedings  are  pending,  touching  such  examination,  and  the 
conduct  or  absence  of  any  witness  or  other  person  thereon  or  relating 
thereto;  and  the  court  is  hereby  authorized  to  institute  such  proceedings 
and  make  such  order  and  orders  upon  such  report  as  justice  may  require, 
and  as  may  be  instituted  and  made  in  any  case  of  contempt  of  the  court." 

(a)  By  the  1  Will  4,  c.  22,  s.  4,  the  court  or  a  judge  may  order  the  exa- 
mination on  oath  upon  interrogatories  or  otherwise  before  the  master  or 
other  person  named  in  the  order  of  any  witnesses  within  the  jurisdiction  of 
the  court:  (see  the  enactment,  1  Pr.  10th  ed.  309.) 

It  seems  questionable  whether  this  enactment  extends  to  cases  in  which 
the  crown  is  a  party  :  (see  R.  v.  Wood,  7  M.  &  W.  571 ;  R.  v.  Douglas,  2  Dowl. 
N.  S.  416.)  It  does  not  extend  to  a  criminal  information.  {R.  v.  Upt(m  St. 
Leonards,  10  Q.  B.  827 ;  17  L.  J.,  M.  C,  13.)  It  extends  to  an  issue  out 
of  chancery.  (Bourdeaux  v.  Rowe,  1  Bing.  N.  C.  721  ;  1  Hodges,  93.)  It 
extends  to  the  case  of  a  witness  who  intends  to  leave  the  country  before  the 
trial  of  the  cause:  (see  Carruthers  v.  Graham,  9  Dowl.  947.)  It  has  been 
doubted  whether  pregnancy  or  immediate  delivery  be  a  cause  for  the  exa- 
mination of  a  witness  under  the  Act ;  at  all  events,  if  it  be  so,  the  affidavits 
of  competent  persons  should  be  produced,  showing  that  the  delivery  would 
probably  happen  about  the  time  fixed  for  the  trial.  (Abraham  v.  Newton,  8 
Bing.  274 ;  1  M.  &  Sc.  384  ;  1  Dowl.  266  ;  and  see  R.  v.  Inhabitants  of  Hud- 
dersfield,  29  L.  T.  179,  Q.  B.)     It  extends  to  a  case  where  the  witness  is  so 
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1.  This  action  is  brought  for  &c.  [stating  the  cause  of  action  con- 
cisely.'] 

unwell  that  there  is  no  probability  of  his  being  able  to  attend  the  trial. 
{Pond  V.  Dimes,  3  M.  &  Sc.  161 ;  2  Dowl.  730.)  The  affidavit  of  a  medical 
man  must  in  general  be  produced  in  such  cases.  {Davis  v.  Lowndes,  7  Dowl. 
101.) 

In  general  the  application  cannot  be  made  until  after  issue  joined  {Mon- 
dell  V.  Steele,  8  M.  &  W.  300;  9  Dowl.  812,  5.  C;  Fynney  v.  Beaseley,  20 
L.  J.,  Q.  B.,  395  ;  Clutterbuck  v.  Jones,  6  D.  &  L.  251,  B.  C.) ;  but  this  rule 
may  be  relaxed  where  a  case  of  urgent  necessity  is  made  out.  {Fynney  v. 
Beasley,  supra ;  and  see  Braun  v.  Mollett,  24  L.  J.,  C.  P.,  213  ;  16  C.  B.  576.) 
Orders  have  been  made  even  before  the  time  for  the  appearance  has  expired, 
where  the  party  to  be  examined  has  been  going  abroad.  The  application 
may  be  refused  if  not  made  within  a  reasonable  time  after  issue  joined. 
This  more  particularly  applies  when  the  application  is  made  by  the  defend- 
ant. {Bridges  v.  Fisher,  4  M.  &  Sc.  453  ;  Summers  v.  Rawson,  3  Jur.  288  ; 
see  Wee)cs  v.  Paul,  6  Dowl.  462 ;  De  Rossi  v.  Polhill,  7  Sc.  836 ;  Butler  v. 
Fox,  9  C.  B.  199.)  But  it  also  applies  when  it  is  made  by  the  plaintiff. 
{Pirie  v.  Iron,  8  Bing.  143.) 

The  application  may  be  made  either  to  the  court  or  a  judge.  It  is  usual 
to  make  it  to  the  latter.  If  it  be  made  to  the  court,  a  rule  nisi  only  is 
granted  in  the  first  instance.  {Doe  v.  Patteson,  3  Dowl.  35.)  In  one  case 
{Pirie  v.  Iron,  1  Dowl.  252),  the  court,  under  special  circumstances,  granted 
a  rule  absolute  in  the  first  instance,  unless  cause  was  shown  on  the  following 
day.  If  the  application  be  to  a  judge,  a  summons  to  show  cause  must  be 
taken  out.  A  motion  for  the  examination  of  witnesses  upon  an  issue  out  of 
chancery  may  be  made  to  the  court  in  which  the  trial  is  to  be  had.  {Bordieu 
V.  Howe,  1  Scott,  608.)  But  where  the  court  of  equity  has  issued  a  commis- 
sion on  an  issue  directed  by  that  court,  the  court  in  which  it  is  to  be  tried 
will  not  interfere  with  it,  or  issue  another  commission  to  cross-examine  the 
witness.    {Hargrave  v.  Hargrave,  5  D.  &  L.  150 ;  4  C,  B.  648.) 

The  application  should  be  supported  by  an  affidavit,  stating  that  issue 
has  been  joined  in  the  cause.  If  it  has  not  been  joined,  satisfactory  reasons 
should  be  stated  in  the  affidavit  to  induce  the  judge  to  interfere:  (see 
supra.)  The  name  of  the  witness  sought  to  be  examined  ought  to  be  stated. 
{Gunter  v.  M'Far,  ]  M.  &  W.  201 ;  Norton  v.  Lord  Melbourne,  3  Bing.  N.  C. 
67.)  It  should  he  stated  that  he  is  a  material  and  necessary  witness  in  the 
cause  for  the  party  making  the  application,  and  that  he  cannot  safely  pro- 
ceed to  trial  without  him  (see  Baddeley  v.  Gilmore,  1  M.  &  W.  55),  that  he 
is  going  abroad,  or  that  he  is  so  ill  or  infirm  that  it  is  likely  he  will  not  be 
able  to  attend  the  trial,  and  in  the  latter  case  a  physician  or  surgeon  should* 
depose  to  the  illness  or  infirmity.  {Davis  v.  Lowndes,  7  Dowl.  101.)  Some- 
times it  may  be  necessary  to  state  upon  what  facts  it  is  proposed  to  have 
the  witness  examined,  but  this  is  not  generally  so :  (see  Abrahams  v.  Norton, 
1  Dowl.  266  ;  Carmtliers  v.  Graham,  10  L.  J.,  Q.  B.,  364 ;  Cow  v.  Kinnersley, 
1  D.  &  L.  906;  6  M.  &  Gr.  981.)  The  name  of  the  person  before  whom 
it  is  proposed  the  examination  shall  take  place  should  be  stated  {Doe  v. 
Phillips,  1  Dowl.  56),  or  else  it  must  appear  on  the  rule  or  summons,  or  on 
the  hearing  of  the  application.  {Fearn  v.  White,  5  Dowl.  713;  and  see 
Steinkeller  v.  Newton,  1  Sc.  N.  R.  148.)  In  general  it  is  not  necessary  for 
the  defendant  to  swear  to  merits  when  the  application  is  made  on  his  part, 
nor  need  he,  in  general,  swear  that  it  is  not  made  for  delay :  (see  Baddeley 
V.  Gilmore,  1  Gale,  410;  Westmoreland  v.  Huggins,  1  Dowl.  N.  S.  800;  see 
Lloyd  V.  Kay,  3  Dowl.  253.)  If  there  has  been  delay  in  making  the  ap- 
plication, such  delay  should  be  accounted  for.  The  affidavit  may  in  ordinary 
cases  be  made  by  the  attorney  or  the  clerk  having  the  management  of  the 
cause,  or  by  the  client,  according  to  circumstances:  (see  M'Hardyy.  Hitch- 
cock, 17  L.  J.,  Chanc,  256.) 

The  court  will  not  grant  the  application  if  it  be  made  for  delay  {Lloyd  v. 
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2.  The  venue  herein  is  laid  in . 

3.  Issue  was  joined  herein  on  the day  of last.    [If  issue 

has  not  been  joined  some  reason  should  be  shoiimfor  making  the  appli- 
cation before  tliat  time.     See  note,  infra.] 

4.  W.  W.,  of  ,  is  a  material  and  necessary  witness  for  me  in 

this  action,  as  I  am  advised  and  verily  believe;  and  I  cannot  safely  pro- 
ceed to  the  trial  hereof  without  the  testimony  of  the  said  W.  W.* 

5.  The  said  W.  W.  is  about  to  leave  this  kingdom  in  a  few  days  for 

,  in  parts  beyond  the  seas,  and  is  not  expected  to  return  during 

the  next months  [w  "  before  the  day  of ,  18 — '],  as 

he  hath  informed  me,  and  as  I  verily  believe  [or  "  is  dangerously  ill, 
and  not  expected  to  recover,"  or  "  is  not  expected  to  be  able  to  attend 
the  trial  of  the  said  cause,"  &c.  according  to  the  fact]. 

Sworn  [&c.  as  usual,  see  post,  ^'  Affidavits."]  A.  B. 

Key,  3  Dowl.  253),  or  from  some  sinister  or  improper  motive  :  (see  Bridges 
V.  Fisher,  4  M.  &  Sc.  458;  Pirie  v.  Iron,  8  Bing.  143;  1  M.  &  Sc.  223.) 
The  fact  of  the  plaintiff  not  proceeding  promptly  in  a  cause  is  no  answer  to 
an  application  for  examining  on  interrogatories  a  material  witness  who  is 
going  abroad.  (  Weeks  v.  Pall,  6  Dowl.  462;  5  Sc.  713  ;  Be  Rossi  v.  Polhill, 
7  Sc.  836.)  And  the  court  will  grant  the  application,  though  it  is  suggested 
by  the  opposite  party,  that  it  is  made  by  reason  of  the  witness  being  afraid 
to  submit  to  a  cross-examination  on  the  trial  of  the  cause  {Carruthers  v. 
Graham,  9  Dowl.  947,  per  Wightman,  J.) ;  or  though  the  witness  is  the  son 
of  the  party  applying,  at  least  if  it  appear  that  the  son  is  an  independent 
agent.     ( Carruthers  v.  Graham,  supra. ) 

The  order  will  be  for  the  examination  of  the  witness  on  oath  upon  inter- 
rogatories, or  more  frequently  viva  voce  (see  Donaldson  v.  Williams,  1  Tyr. 
502 ;  1  C.  &  M.  348  ;  Pole  v.  Rogers,  4  Scott,  479;  3  Bing.  N.  C.  780;  5 
Dowl.  632),  or  otherwise  as  the  judge  think  fit,  before  one  of  the  masters,  or 
a  barrister,  or  some  other  person  named  therein.  The  order,  or  some  subse- 
quent rule  or  order,  should  point  out  or  give  some  directions  as  to  the  time 
and  place  for  and  the  manner  of  the  examination :  (see  1  Will.  4,  c.  22,  s.  4.) 
The  judge  will  sometimes  impose  terms  on  the  party  applying  for  the  order; 
and  in  one  case  the  defendant  was  ordered  to  bring  the  money  sought  to  be 
recovered  into  court.  (Dalton  v.  Lloyd,  1  Gale,  102.)  The  judge  may  com- 
mand the  attendance  of  the  witness  for  the  purpose  of  being  examined,  and 
also  the  production  by  him  of  any  writings  or  other  documents  which  the 
party  obtaining  the  order  may  require.  (1  Will.  4,  c.  22,  s.  5.)  The  latter 
should  be  specified  in  the  order,  as  in  a  subpoena  duces  tecum.  An  order 
cannot  be  made  without  consent  that  the  opposite  party  shall  produce  docu- 
ments in  his  possession  before  the  examiner,  but  the  order  may  be  that  the 
witness  shall  be  examined  as  to  their  contents,  if  after  notice  to  produce 
them  the  opposite  party  refuses  or  neglects  to  do  so :  {per  Parke,  B.,  at 
chambers,  who  made  an  order  in  the  latter  terms  in  a  case  of  Llewellin  v. 
Pershaw,  10th  May,  1848  ;  and  see  Cunliffe  v.  Whitehead,  3  Dowl.  634.)  If 
the  witness  be  ill,  or  if  any  other  cause  make  it  convenient  or  necessary  so 
to  do,  his  attendance  may  be  directed  to  be  made  at  his  own  place  of  abode. 

Serve  a  copy  of  the  rule  or  order  on  the  opposite  attorney.  The  rule  or 
order  itself  should  be  delivered  to  the  examiner.  It  is  in  itself  in  the  nature 
of  a  commission  for  the  examination  of  the  witness. 

As  to  the  admissibility  of  the  depositions  at  the  trial,  see  1  Will.  4,  c.  22, 
s.  10,  and  1  Pr.  10th  ed.  314,  315. 

As  to  the  costs  of  the  rule  or  order,  examination  and  depositions,  and  other 
proceedings  under  the  examination,  see  1  Will.  4,  c.  22,  s.  9,  and  1  Pr.  lOtb 
ed.  316.  They  are  generally  costs  in  the  cause,  unless  otherwise  directed 
by  the  order,  or  by  the  judge  before  whom  the  cause  is  tried,  or  by  the 
court:  (see  Prince  v.  Samo,  4  Dowl.  5  ;  Clay  v.  Stephenson,  3  A.  &  E.  307.J 
No  costs  will  be  allowed  unless  the  examination  or  depositions  be  used  at 
the  trial.     {Curling  v.  Robertson,  7  M.  &  Gr.  525;  2  D.  &  L.  307.) 
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2.  Order  thereon  for  an  Exandnaiion  on  Interrogatories. 

[Formal  parts  as  usual.'}  I  order  that  W.  W,,  a  witness  on  behalf 
of  the  plaintiff  [or  "defendant"],  and  now  within  the  jurisdiction  of 
this  court,  ["shall  and"j  may  be  examined  before  E.  E.  esquire,  upon 

interrogatories  (a),  to  be  exhibited  to  the  said  witness  at ,  in  the 

county  of ,  on  the  day  of ,  or  at  such  other  time  or 

place  as  the  said  E.  E.  shall  think  fit  and  cause  to  be  notified  to  the 

Eirties days  at  least  before  such  other  time  or  place  appointed  by 
m  :  And  I  further  order  that days  before  the  time  appointed  for 

such  intended  examination,  the  plaintiff's  attorney  shall  deliver  to  the 
defendant's  attorney  a  copy  of  the  interrogatories  so  intended  to  be 
exhibited  as  aforesaid ;  and  that  the  defendant  shall  be  at  liberty  to 
cross-examine  the  said  witness  upon  cross-interrogatories  to  be  exhi- 
bited in  like  manner:  ["And  I  further  order  and  direct,  that  the  said 
witness  may  be  further  examined  vivd  voce  before  the  said  E.  E.,  if 
the  said  E.  E.  shall  think  fit :"]  And  I  further  order,  that  it  shall  and 
may  be  lawful  for  the  said  E.  E.  and  I  do  hereby  require  him  to  make, 
if  need  shall  be,  a  special  report  touching  the  examinations  hereby  di- 
rected :  And  I  order  and  direct,  that  the  said  examinations  and  other 
proceedings  had  before  the  said  E.  E.  shall  be  returned  to  my  cham- 
bers [or  "  to  ,  esquire,  one  of  the  masters"],  certified  under  the 

hand  and  seal  of  the  said  E.  E.,  on  or  before  the day  of 

next :  And  I  further  order,  that  either  party  may  be  at  liberty  to  take 
oflSce  copies  of  the  said  examinations,  and  that  the  same  may  be 
read  in  evidence  on  the  trial  of  this  cause,  saving  all  just  exceptions. 
Dated . 


3.  The  Uke,  in  another  Form,  for  an  Examination  vivd  voce. 

\Formal parts  as  usuaL'\  I  order  that  W.  W.,  a  witness  on  behalf 
of  the  plaintiff"  [or  "defendant"],  and  now  within  the  jurisdiction  of 
this  court,  ["shall  and"]  may  be  examined  before  E.  E.,  esquire,  mvd 
voce,  at on ,  or  at  such  other  [&c.  conclude  as  in  the  pre- 
ceding form  mutatis  mutandis]. 


4.  Interrogatories  for  Plaintiff  (b). 
Interrogatories  to  be  administered  to  W.  W.,  a  witness,  to  be  pro- 

(a)  In  general  the  witness,  when  within  the  jurisdiction,  is  ordered  to  be 
examined  vivd.  voce,  as  in  the  next  form. 

(6)  In  the  preparation  of  these  interrogatories  care  should  be  taken  that 
the  questions  are  not  leading  ones,  or  in  any  way  objectionable  ;  otherwise, 
it  seems,  they  and  their  answers  may  be  struck  out  at  the  trial,  if  the  oppo- 
site party  object  to  them,  though  not  so  by  the  party  who  put  them  :  (see 
Hutchinson  v.  Bernard,  2  M.  &  Rob.  1  ;  Tu/ton  v.  JVhitmore,  9  L.  J.,  Q.  B., 
405 ;  WilUanu  v.  milianu,  4  M.  &  S.  497 ;  Alcock  v.  Royal  Exchange  As- 
surance Company,  13  Q.  B.  202.)  But  in  practice  a  greater  latitude  is  allowed 
as  to  leading  questions  than  on  a  vivd  voce  examination  at  the  trial. 

Ingross  the  interrogatories  on  parchment,  and  serve  a  copy  of  them  on  the 
opposite  attorney  or  agent.  The  latter  may  also  draw  up  interrogatories  by 
way  of  cross-examination.  It  seems  not  to  be  necessary  to  deliver  a  copy 
of  these  cross-interrogatories  to  the  opposite  party.  {Norton  v.  Edgeley, 
Excb.  19  Nov.  1844.)    The  interrogatories  need  not  be  signed  by  counsel. 
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duced,  sworn  and  examined  at  ,  on  the  behalf  of  A.  B.,  the 

plaintiff  in  an  action  now  depending  in  her  majesty's  court  of  Q.  B. 
["C.  P."  or  "Exch.  of  Pleas"]  against  C.  D.,  defendant,  before 

E.  E.  esquire,  pursuant  to  an  order  made  on  the  day  of , 

A.D. ,  by  the  Honourable  Mr.  Justice  [or  "Baron"] . 

1.  Do  you  know  the  plaintiff?  How  long  have  you  Known  him? 
What  is  he  by  trade  or  profession  ? 

2.  Do  you  know  the  defendant  ?  How  long  have  you  known  him  1 
What  is  he  by  trade  or  profession  ? 

3.  Do  you  [&c.  UTid  so  on,  stating  the  questions  you  wish  the  wit- 
ness to  answer.     See  instances  of  questions  and  answers,  post,  168.] 

4.  Are  you  about  to  leave  England  ? — When  will  you  do  so,  and 
where  will  you  go  to,  and  how  long  will  you  remain  there  ?  (a) 

Lastly.  Do  you  know  of  any  other  matter  or  thing  touching  the 
matters  in  question  in  this  cause,  that  may  tend  to  the  benefit  and 
advantage  of  the  said  plaintiff,  besides  what  you  have  been  interro- 
gated unto  ? — Declare  the  same  fully  and  at  large,  and  all  circum- 
stances and  particulars  relating  thereto,  to  the  best  of  your  knowledge, 
as  if  you  had  been  particularly  interrogated  thereto. 


6.  The  like,  for  Defendant. 

Interrogatories  to  be  administered  to  W.  W.,  o.  witness,  to  be  pro- 
duced, sworn  and  examined  at ,  on  the  behalf  of  C.  D.,  the  de- 
fendant in  an  action  now  depending  against  him  in  the  court  of  Q.  B. 
["  C.  P."  or  "  Exch.  of  Pleas"]  at  the  suit  of  A.B.,  plaintiff,  before 
[&c.,  proceed  and  conclude  as  in  preceding  form}. 


6.  2%e  like,  to  Cross-examine  a  Wityiess. 

Interrogatories  to  be  administered  by  way  of  cross-examination  to 
W.  W.,  a  witness  [&c.,  proceed  and  conclude  as  in  the  preceding 
forms,  Nos.  4,  5.] 


7.  Notice  of  Time  and  Place  appointed  for  Examination  of  Witness 
on  Interrogatories  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  E,  E.  esquire,  the  examiner  appointed  by  rule  of 

her  majesty's  court  of [or  "  by  order  of  the  Honourable  Mr. 

Justice  {or  '  Baron') ,  bearing  date  the  day  of ,  a.d. 

"],  will  attend  to-morrow,  the day  of instant  [or  "  on 

the day  of instant,"  or  "next,"]  at  the  house  of , 

situate  at ,  at of  the  clock  in  the  [fore]noon  precisely,  for 

the  purpose  of  taking  the  examination  of  O.  H.,  a  witness  on  behalf 


(a)  It  is  usual  to  put  this  question,  but  it  is  not  necessary. 

(6)  This  notice  shovdd  be  served  on  the  attornies  for  both  parties,  and 
another  copy,  signed  by  the  examiner,  should  be  served  on  the  witness.  See 
as  to  the  latter,  1  Will.  4,  c.  22,  s.  5 ;  1  Pr.  10th  ed.  315. 
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of  the  plaintiff  [or  "  defendant"]  in  tliis  cause,  pursuant  to  the  said 

rule  [or  "  order"].     Dated . 

Yours,  &c. 
To  Mr.  E.  F.  [or  «  G.  H."]  G.  H.  [or  "  E.  F."'] 

plaintiff's  [or  "  defendant's" J  defendant's  [or  "  plaintiff's"] 

attorney.  attorney. 


8.  Order  of  Judge  on  the  Witness  to  compel  his  Attendance  before  the 
Examiner  (a). 

B.'\     I   order  and  command  that  W.  W.  do  attend  before  E.  E. 

V.  >  Esquire,  on ,  at ,  to  be  examined  before  hiin  as  a  wit- 

D.  3  ness  on  behalf  of  the  plaintiff  [or  "  defendant"]  herein  under  the 

order  of  the  Honourable  Mr.  Justice [or  *'  Baron "],  dated 

the  day  of  ,  a.  d.  ,  pursuant  to  the  statute  in  such 

case  made  and  provided.  [If  the  production  of  a  document  he  re- 
quired, then  add,  "  And  I  further  order  that  the  said  E.  E.  do,  at  the 
time  and  place  aforesaid,  bring  with  him  and  produce  a  letter"  (&c. 
describe  the  document,  as  in  a  subpoena  duces  tecum,  which  see  post, 
189).] 


9.  Praecipe  for  Habeas  Corpus  ad  Testificandum  before  an 
Examiner  (b). 

to  wit.    Habeas  corpus  to  testify  before  an  examiner  appointed 

by  rule  of  court  [or  "judge's  order"]  between  A.  B  plaintiff  and 
C.  D.  defendant,  on  the  part  of  the  plaintiff  [or  "  defendant"]. 

■ ,  18—.    P.  A.  plaintiff's  [or  "  defendant's"]  attorney. 


10.  Habeas  Corpus  ad  Testificandum  before  an  Examiner  {b), 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  keeper  of  the 

Queen's  Prison  [or  "  to  the  sheriff  of  ,"  or  other  the  officer  in 

whose  custody  the  prisoner  i«,]  greeting:  We  command  you,  that  you 

(a)  This  order,  or  a  rule  of  court  to  the  like  effect,  is  obtained  ex  parte,  on 
an  affidavit,  or  on  production  of  the  order  for  the  examination  under  the 
1  Will.  4,  c.  22,  s.  5.  It  might  be  embodied  in  that  order.  The  Applica- 
tion for  it  should  in  general  be  made  to  a  judge  at  chambers,  and  not  to  the 
court:  (see  Browne  v.  Gisboume,  21  L.  J.,  Q.  B.,  297.)  A  copy  of  the  rule 
or  order,  together  with  an  appointment  from  the  examiner  of  the  time  and 
place  of  the  examination,  should  be  served  on  the  witness.  They  need  not, 
however,  be  served  at  the  same  time.  The  witness  is  entitled  to  be  paid 
for  his  expenses  and  loss  of  time,  as  on  a  subpoena.  He  is  not  compellable 
to  produce  any  document  he  would  not  be  bound  to  do  under  a  tubjxena 
ducei  tecum.  The  6  &  7  Vict.  c.  82,  ss.  5,  6,  7,  contains  provisions  pointing 
out  the  means  of  compelling  the  attendance  of  witnesses  within  the  realm, 
under  a  commission  issued  from  any  of  the  courts  of  law  or  equity  in  Eng- 
land, Scotland  or  Ireland. 

(b)  This  writ  is  obtained  for  the  production  of  a  witness  before  the  exa- 
miner where  the  witness  happens  to  be  a  prisoner.  It  is  provided  for  by  the 
1  Will.  4,  c.  22,  s.  6,  which  see,  1  Pr.  10th  ed.  313.  In  most  cases  the  judge 
will  order  the  examination  to  take  place  in  the  prison  if  the  parties  consent 
to  it 
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have  the  body  of  W.  W.  detained  in  our  prison  under  your  custody,  as 
it  is  said,  under  safe  and  secure  conduct,*  before  JS.  JE.,  the  examiner 
duly  appointed  by  rule  of  our  court  of  Queen's  Bench  \or  "  C.  P."  or 
"Exch.  of  Pleas,"  or,  if  bj/  judge's  order,  "by  order  of  the  Right 

Hon. ,  our  chief  justice,"  or  "chief  baron,"  or  "the  Hon. , 

one  of  the  justices  (or  '  barons')  of  our  said  court"]  at  the  master's 

office  in ,  London,  [or  "at  the  house  of ,  situate  at "] 

on ,  the day  of instant"  [or  "next"!  by of  the 

clock  in  the  [fore]noon  of  the  same  day  (the  time  ana  place  appointed 
by  the  examiner),  then  and  there  to  testify  the  truth  according  to  his 
knowledge,  in  a  certain  cause  now  depending  in  our  court  of  Queen's 
Bench  ["  C.  P."  or  "Exch.  of  Pleas,"]  between  A.  B.  plaintiff,  and 
C.  D.  defendant,  on  the  part  of  the  said  plaintiff  [or  "  defendant"] : 
And  immediately  after  the  said  W.  W.  shall  have  given  his  testimony 
before  the  said  examiner,  that  you  return  him  the  said  W.  W.  to  our 
said  prison  under  safe  and  secure  conduct :  And  have  there  then  this 

writ.     Witness  (name  of  chief  justice,  or,  in  Exch.,  of  chief 

baron)  at  Westminster,  the day  of ,  a.d. . 


11.  Oath  to  be  administered  to  the  Witness  before  taking  his 
Examination' (a). 

You  are  true  answer  to  make  to  all  such  questions  as  shall  be  asked 
you  upon  the  interrogatories  now  produced  and  shown  to  you  [or,  if 
vivd  voce,  say,  "  upon  all  such  questions  as  be  now  asked  of  you  as  a 
witness"],  and  therein  you  shall  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth. 

So  help  you  God. 

12.  Certificate  of  Examiner  of  the  Examination  (&). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  hereby  certify,  that  under  and  by  virtue  of  the  order  of  the  Hon. 

Mr,  Justice  [or  "  Baron"],  one  of  her  majesty's  justices  [or 

"  barons"]  of  the  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of 

Pleas"],  made  in  the  above  cause  on  the day  of ,  a.d. , 

I  did  appoint the day  of ,  a.d. ,  at o'clock  in 

the  forenoon,  at  the  house  of ,  in  the  parish  of ,  in  the  county 

of ,  for  the  examination  of  TF.  IF,  as  a  witness,  in  pursuance  of 

the  said  order ;  and  I  did  cause  a  notice  of  such  appointment  to  be 

served  upon  the  attornies  of  the  said  plaintiff  and  defendant days 

at  least  before  the  said day  of ,  a.d, j  and  in  pursuance 


(a)  The  1  Will.  4,  c.  22,  s,  7,  empowers  the  examiner  to  administer  this 
oath,  or  an  affirmation  :  (see  the  enactment,  &c.,  1  Pr,  10th  ed,  313.)  For 
the  form  of  an  affirmation,  see  3  &  4  Will.  4,  cc.  49,  82 ;  and  1  &  2  Vict, 
c.  77. 

(6)  This  certificate  is  usually  required  by  the  order  to  be  made  by  the 
examiner  and  transmitted  to  the  judge  or  one  of  the  masters  :  (see  the  form 
of  order,  ante,  164.)  The  examiner  may  make  a  special  report  if  so  ordered: 
(see  1  Will.  4,  c.  22,  s.  8 ;  1  Pr.  10th  ed.  313,  314.)  The  interrogatories, 
depositions,  &c.,  when  filed,  as  they  must  be,  become  a  record  of  the  court: 
(see  r.  33,  H.  T.  1853  ;  1  Pr.  10th  ed.  313.)  See  further  as  to  the  form  of 
the  return  by  the  commissioners  of  a  commission,  ;)o«/,  183. 
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of  the  said  appointment  and  order,  an  examination  on  oath  of  the  said 
W.  W.  was  had  and  taken  before  me  at  the  time  and  place  so  appointed 
for  the  same ;  and  the  following  was  such  examination  of  the  said 
W.  W.  on  behalf  of  the  said  plaintifis,  and  the  answer  given  by  the 
said  W.  W.  thereto,  that  is  to  say, — 

Q.  "Do  you  know  C.  D.  the  defendant  in  the  action  brought 
against  him  in  the  court  of  Queen's  Bench  at  the  suit  of  A.  B.  V 

A.  "  Yes,  I  do." 

Q.  "  Look  at  the  promissory  note  or  writing  now  produced  and 
shown  to  you,  marked  A.,  and  purporting  to  be  a  promissory  note 

dated  the day  of ,  a.d.  ,  made  by  J.  W.,  C.  1).  and 

J.  P.,  for  the  payment  of  lOOZ.  to  the  order  of  E.  F.,  on  demand, 
together  with  interest  at  4Z.  10s.  per  cent,  per  annum.  Was  such  note 
or  writing  made  in  your  presence,  and  by  whom  and  when  ?" 

A.  "It  was  made  in  my  presence  on  the  day  it  purports  to  bear 
date  :  I  then  saw  the  said  C.  D.  the  defendant  sign  his  name  thereto, 
and  as  one  of  the  makers  of  the  note." 

Q.  "In  whose  handwriting  is  it  that  the  name  W.  W.,  which  is 
placed  thereto  as  a  subscribing  witness,  is  subscribed?" 

A.  "  It  is  in  my  handwriting." 

Q.  "  Were  you  then  a  subscribing  witness  to  the  defendant's  making 
the  said  note?" 

A.  "  Yes,  I  was." 

[If  the  witness  is  cross-examined,  the  examination  should  be  stated 
as  thus :]  And  the  said  W.  W.  being  then  and  there  cross-examined  on 
the  part  of  the  said  defendant,  the  following  was  such  cross-examina- 
tion and  the  answers  given  by  the  said  W.  W.  thereto.  (Set  forth  the 
examination.   If  re-examined,  state  such  re-examination  accordingly.) 

And  1  hereby  certify,  that  on  the  back  of  the  said  promissory  note 
so  produced  and  shown,  and  marked  A.  as  aforesafd,  I  have  subscribed 
my  name,  certifying  that  the  same  was  the  note  so  produced  and  for 
the  purpose  of  identifying  the  same. 

Given  under  my  hand  and  seal  the day  of ,  a.d. . 

E.E.    (L.S.) 


Sect.  X.— Examination  of  Witnesses  and  Parties  out  of 
THE  Jurisdiction. 


1.  Affidavit  to  obtain  an  Order  on  the  part  of  the  PlairOifffor  a 
Commission  to  examine  a  Witness  abroad  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.,  of , ,  the  above-named  plaintiff,  make  oath  and 

say, 

(a)  By  the  1  Will.  4,  c.  42,  s.  4,  the  court  or  a  judge  may  order  a  com- 
mission to  issue  for  the  examination  of  witnesses  on  oath  at  any  place  or 
places  out  of  the  jurisdiction  of  the  court  by  interrogatories  or  otherwise: 
(see  1  Pr.  10th  ed.  316.) 

It  is  wholly  in  the  discretion  of  the  court  or  judge  to  grant  a  rule  or  order 
for  this  commission,  and  they  will  do  so  only  where  it  appears  &om  the  affi- 
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1.  This  action  is  brought  for  the  recovery  of  £ for  [&c.  state 

shortly  for  what  the  action  is  brought]. 


davit  in  support  of  the  application  to  be  conducive  to  the  due  administration 
of  justice.  (Castelli  v.  Groome,  18  Q.  B.  490;  21  L.  J.,  Q.  B.,  308.)  The 
commission  may  be  ordered  for  the  examination  of  either  of  the  parties 
themselves.  (Id.)  It  may  be  ordered  to  issue  into  Scotland  or  Ireland  (see 
Norton  v.  Lamb,  5  Dowl.  181  ;  Norton  v.  Lord  Melbourne,  3  Bing.  N.  C.  67  ; 
3  Scott,  398),  France  {Duckett  v.  Williams,  1  Dowl.  291 ;  1  C.  &  J.  510 ; 
1  Tyr.  502  ;  Reynard  v.  Cope,  1  Tyr.  505  a),  a  British  colony  (Solaman  v. 
Cohen,  15  Jur.  362,  Exch.)  or  India  (see  Bain  v.  De  Vetry,  3  Dowl.  516),  or 
to  any  other  place  out  of  the  jurisdiction  of  the  court,  unless  in  an  enemy's 
country.  {Barrick  v.  Buba,  25  L.  T.,  C.  P.,  164;  16  C.  B.  492.)  It  may 
be  sometimes  advisable,  for  the  saving  of  expense  or  otherwise,  to  examine 
witnesses  under  a  commission  when  they  are  in  India  or  the  Queen's  domi- 
nions abroad,  and  where  they  are  willing  to  attend  the  commissioners  ai;d 
give  their  testimony,  instead  of  proceeding  by  a  writ  of  mandamus,  under 
the  13  Geo.  3,  c.  63,  s.  44,  and  1  Will.  4,  c.  22,  s.  1,  post,  183. 

As  regards  the  time  for  making  the  application  for  a  commission,  see  the 
cases  and  observations,  ante,  162,  as  to  the  application  for  an  order  to  exa- 
mine a  witness  within  the  jurisdiction,  which  will  generally  apply. 

The  application  should  in  general  be  supported  by  an  affidavit,  showing 
that  issue  has  been  joined  in  the  cause  {Mondell  v.  Steele,  8  M.  &  W.  300 ; 
9  Dowl.  812),  or  that  the  case  is  such  that  a  commission  should  issue  before 
issue  joined:  (see  ante,  162.)  The  affidavit  should  in  general  state  the 
names  of  the  witnesses  proposed  to  be  examined  (see  Gunter  v.  M'Far,  1  M. 
&  W.  201 ;  1  T.&  G.245  ;  4  Dowl.  722 ;  Norton  v.  Lord  Melbourne,  3  Bing. 
N.  C.  67 ;  see  the  cases  in  Carbonell  v.  Bessell,  5  Sim.  636 ;  M' Hardy  v, 
Hitchcock,  17  L.  J.,  Chanc.  256.)  This,  however,  is  not  absolutely  neces- 
sary. (^Cow  V.  Kynnersley,  1  D.  &  L.  906;  7  Scott,  N.  S.  892;  Haley  v. 
Young,  2  C.  B.  702 ;  Beresford  v.  Easthope,  8  Dowl.  294 ;  Dimond  v.  Fal- 
lance,  7  Dowl.  590.)  But  unless  some  reason  be  given  for  the  not  stating 
them,  the  non-statement  might  furnish  a  ground  for  establishing  that  the 
application  is  made  for  delay  or  some  other  improper  purpose.  In  many 
cases  it  may  be  impracticable  to  state  them.  The  affidavit  should  also  state 
that  the  witness  is  out  of  the  jurisdiction  of  the  court,  and  show  that  he  is 
a  material  and  necessary  witness  in  the  cause  for  the  party  making  the 
application.  It  is  as  well  also  to  state  in  the  affidavit  that  the  party 
making  the  application  cannot  safely  proceed  to  trial  without  the  witness's 
evidence.  Where,  on  the  defendant's  application  for  a  commission,  the 
affidavit  stated  that  the  facts  alleged  in  tlie  pleadings  took  place  in  the 
presence  of  the  witnesses,  that  they  were  resident  abroad,  and  that  their 
evidence  was  material  and  necessary,  it  was  held  to  be  sufficient ;  and  that 
it  was  not  necessary  to  state  that  the  evidence  was  admissible,  or  that  the 
application  was  bond  fide,  and  not  for  delay;  or  that  there  was  a  defence  on 
the  merits.  {Baddeley  v.  Gilmore,  1  M.  &  W.  55  ;  1  T.  &  G.  369 ;  1  Gale, 
410 ;  and  see  Westmoreland  v.  Huggins,  1  Dowl.  N.  S.  800  ;  Dye  v.  Bennett, 
1  L.,  M.  &  P.  92 ;  9  C.  B.  281.)  It  is  not  necessary  to  state  what  facts  the 
witness  will  be  able  to  depose  to,  or  the  matters  as  to  which  it  is  intended 
to  examine  him  (see  Cow  v.  Kynnersley,  1  D.  &  L.  906  ;  6  M.  &  G.  981  ; 
Strachun  v.  Green,  9  Jur.  554,  B.  C. ;  M'Hardy  v.  Hitchcock,  17  L.  J.,  Chanc, 
256);  but  this  might,  in  some  cases,  be  required  where  there  is  ground  for 
imputing  that  the  application  is  made  for  delay  or  for  an  improper  purpose. 
It  is  not  enough,  to  entitle  a  plaintiff  to  a  commission  to  examine  a  witness, 
to  show  a  mere  probability  that  he  can  give  useful  evidence :  (see  Lane  v. 
Bagshaw,  16  C.  B.  576.)  The  names  of  the  commissioners  need  not  be 
stated.  (Mco/ V.  y^ijion,  11  Q.  B.  1006.)  The  affidavit  may  in  ordinary  cases 
be  made  by  the  attorney  or  the  clerk  having  the  management  of  the  cause 
or  by  the  client,  according  to  circumstances :  (see  M' Hardy  v.  Hitchcock, 
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2.  The  venue  herein  is  laid  in . 

3.  Issue  was  joined  herein  on  the day  of 


17  L.  J.,  Chanc,  250.)  See,  as  to  the  requisites  of  an  affidavit  to  obtain 
an  order  for  the  examination  of  witnesses  within  the  jurisdiction,  ante, 
162,  n. 

The  rule  for  the  commission  is  a  rule  nisi  {Doe  v.  Pattison,  3  Dowl.  35), 
and  a  judge's  order  can  be  obtained  only  on  a  summons  to  show  cause.  The 
rule  or  order  will  be  for  the  commission  to  issue  for  the  examination  of  the 
witnesses  on  oath,  by  interrogatories  or  vita  voce,  or  otherwise,  as  the  court 
or  judge  may  direct.  The  examination  upon  written  interrogatories  is 
usually  ordered,  and  it  is  only  in  cases  where  the  court  or  judge  can  be 
satisfied  that  a  viva  voce  examination  would  be  more  advisable,  that  they 
will  order  one.  A  power  is  sometimes  given  by  the  order  to  put  addi- 
tional questions  viva  voce  upon  facts  arising  out  of  the  answers  to  the  inter- 
rogatories. A  power  is  also  sometimes  added  to  enable  the  opposite  party 
to  cross-examine  the  witnesses  viva  voce  :  (see  Sleiukeller  v.  Newton,  1  Sc. 
N.  R.  150,  per  Tindal,  C.  J.)  The  rule  or  order  requires  the  examinations 
and  answers  to  be  afterwards  reduced  into  writing,  and  returned  under  the 
seals  of  the  examiner,  with  the  commission,  to  the  judge's  chambers,  or  to 
the  master's  office.  {Duckeit  v.  Williams,  1  Tyr.  502  ;  1  C.  &  J.  510 ;  1  Dowl. 
291 ;  Pole  V.  Rogers,  3  Bing.  N.  C.  780 ;  4  Sc.  479.)  Beside  the  witness  or 
witnesses  named  in  the  affidavit,  the  coiu"t  may  direct  generally  an  examina- 
tion of  any  other  witness  who  may  be  found  at  the  place  of  the  examination 
knowing  anything  of  the  matter:  (see  Dimond  v.  Vallance,  7  Dowl.  590; 
Beresford  v.  Easthope,  8  Dowl.  294.)  By  the  same  or  some  subsequent 
order,  the  court  should  give  such  directions  as  they  may  think  fit,  touching 
the  time,  place  and  manner  of  the  examination,  and  other  matters  con- 
nected with  it :  (see  Greville  v.  Stulz,  11  Q-  B.  997  ;  Steinkeller  v.  Newton, 
1  Sc.  N.  R.  150  ;  8  Dowl.  570.)  A  judge's  order  in  December,  1845,  di- 
rected a  commission  to  issue  for  the  examination  of  certain  witnesses  viva 
voce,  at  Newfoundland,  returnable  on  the  last  day  of  Trinity  Term,  then 
next :  it  was  held  that  the  order  gave  sufficient  direction  as  to  the  "  time, 
place  and  manner"  of  examination.  (Sims  v.  Henderson,  11  Q.  B.  1015.) 
If  a  commission  be  issued  under  an  order,  which  neither  names  the  commis- 
sioners, nor  the  time,  place  or  manner  of  examination,  the  court  may  set 
aside  a  verdict  which  has  been  influenced  by  evidence  obtained  under  such 
commission  {Steinkeller  v.  Newton ;  Greville  v.  Stulz,  supra) ;  and  this,  al- 
though these  omissions  are  supplied  in  the  commission.  {Greville  v.  Stulz, 
Id.)  But  any  omission  in  this  respect,  either  in  the  order  or  commission, 
amounts  to  no  more  than  an  irregularity,  which  may  be  waived  by  the  par- 
ties by  consent,  or  by  the  conduct  of  the  opposite  party:  (see  Hawkins  v. 
Baldwin,  20  L.  J.,  Q.  B.  198.)  The  court  will,  if  the  circumstances  of  the 
case  require  it,  order  the  commission  to  be  addressed  to  two  commissioners, 
or,  in  the  absence  of  one,  to  the  other  of  them  {Mills  v.  Wellhank,  3  Sc.  N.  R. 
177),  and  this  is  generally  done.  By  the  law  of  the  Duchy  of  Schleswig,  no 
one  but  a  burgomaster  is  allowed  to  administer  an  oath  in  that  country ; 
therefore  a  commission  to  that  country  should  be  directed  to  a  burgomaster. 
{Bohn  or  Boelen  v.  Melladew,  20  L.  J.,  C.  P.,  172 ;  10  C.  B.  898.)  A  com- 
mission may  issue  to  the  judges  of  a  foreign  court  as  individuals,  although 
it  appears  that,  according  to  the  foreign  law,  the  mode  of  examination  will 
be  conducted  diffi»rently  from  the  English  practice,  counsel  not  being 
allowed  to  put  questions  to  the  witnesses  except  through  the  judge,  and 
although  hearsay  evidence  is  their  receivable.  {Lumley  v.  Gye,  23  L.  J., 
Q.  B.,  112.) 

Where  the  application  is  made  by  the  defendant,  and  it  appears  question- 
able whether  it  is  not  made  to  delay  the  plaintitf,  and  in  other  cases,  the 
defendant  will  sometimes  be  required  to  bring  the  money  sought  to  be 
recovered,  or  part  of  it,  into  court  {Dalton  v.  Lloyd,  1  Gale,  102  ;   Sparket  v. 
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stant."     If  issue  has  not  been  joined,  some  reason  should  in  general 
be  shown  for  making  the  application  before  that  time,  see  ante,  162.] 

4.  W.  W.  is  a  material  and  necessary  witness  for  me  in  this  cause, 
and  I  am  advised  and  verily  believe  that  I  cannot  proceed  safely  to  the 
trial  of  it  without  his  evidence, 

5.  The  said  W.  W.  is  at  present  residing  at ,  in  France  {or  as 

the  case  may  be),  out  of  the  jurisdiction  of  this  honourable  court.* 

Sworn  [&c.  as  usual,  see  post,  ^'Affidavits."'}  A,  B. 

[The  affidavit  mag  be  made  by  the  plaintiff ' s  attorney  or  his  clerk 
having  the  management  of  the  action,  the  latter  fact  being  deposed  to. 
If  it  be  so  made,  the  form  should  be  altered  accordingly^^ 


2.  The  like,  to  obtain  an  Oi'der  for  a  Commission  on  the  Part  of  the 
Defendant. 

[Sav^e  as  in  the  preceding  form  to  the  asterisk,*  mutatis  mutandis, 
ami  then  thus : — ] 
6.  I  have  a  good  defence  to  this  action  on  the  merits,  as  I  am  ad- 

Barrett,  5  Sc.  402  ;  see  Ingram  v.  Bligh,  2  Jur.  1044 ;  Hamilton  v.  Bentinck, 
Ex.  25th  Nov.  1844),  or  else  that  he  give  security  for  it  to  the  satisfaction 
of  the  master.  Where  in  an  action  against  the  underwriter  of  a  ship's  policy 
for  a  loss,  the  defendant  applied  for  a  commission  to  examine  witnesses  at 
a  distant  port,  the  delay  that  the  execution  of  the  commission  might  cause 
to  the  plaintiff  was  considered  not  a  sufficient  reason  for  imposing  as  terms 
on  the  defendant  that  he  should  pay  the  amount  of  his  subscription  into 
court,  or  that  it  should  bear  interest,  or  that  a  period  should  be  fixed  for  the 
return  of  the  commission.     (Birnie  v.  Janson,  2G.  &  D.  630.) 

In  one  case,  where  the  application  was  on  the  part  of  the  plaintiff,  the 
court,  upon  making  the  rule  absolute,  referred  it  to  the  master  to  say 
whether  or  not  the  security  the  plaintiff  had  given  for  costs  should  not  be 
increased.     {De  Rossi  v.  Polhill,  7  Sc.  836.) 

The  court  have  refused  to  make  it  a  part  of  the  rule  that  the  plaintiff 
should  produce  a  bill  of  exchange  in  his  possession  at  the  time  of  exe- 
cuting the  commission.  {Cunliffev.  fVhitehead,  3  DoviX.  634: ;  and  see  Badde ley 
V.  Gilmore,  1  M.  &  W.  55 ;  1  Gale,  410;  see  also  Clinton  v.  Peabody,  7 
M.  &  G.  399,  where  the  court  directed  certain  notes  to  be  deposited  with 
the  master,  and  afterwards  allowed  them  to  be  sent  out,  to  be  produced 
under  the  commission,  upon /ac  similes  being  deposited  in  lieu  of  them.) 

The  rule  or  order  is  generally  only  drawn  up  as  a  stay  of  proceedings  for 
a  limited  time,  and  not  as  an  absolute  stay.  {Forbes  v.  Wells,  3  Dowl.  318  ; 
Ward  V.  Grime,  Id.)  Where  a  commission  was  granted  t8  examine  witnesses 
on  interrogatories  in  Ireland  in  Hilary  term,  in  a  cause  in  which  notice  of 
trial  had  been  given  for  the  sitting  after  Hilary  Term,  the  court  refused  to 
make  an  order  for  a  stay  of  proceedings,  as  by  reasonable  diligence  the  wit- 
nesses might  be  examined  before  the  cause  could  come  to  trial.  {Beresford 
{Lord)  V.  Easthope,  4  Jur.  104,  B.  C.) 

The  court  or  judge  generally  limits  the  time  within  which  the  commission 
must  be  returned.  ( Sparkes  v.  Barrett,  5  Sc.  402 ;  see  Birnie  v.  Janson,  supra.) 
If  no  time  is  limited,  and  it  is  not  returned  in  proper  time,  the  party 
against  whom  the  order  was  made  may  apply  for  an  order  that  the  cause 
shall  proceed.  {Raynard  v.  Cope,  5  Tyr.  505  a.)  If  the  time  for  taking  the 
examinations  turn  out  to  be  insufficient,  the  court  or  a  judge  may  enlarge 
it.     {Shorey  v.  Shebelli,  1  Tyr.  505  a.) 

The  party  obtaining  the  commission  may,  if  nothing  has  been  done  under 
it,  quash  it  almost  as  of  course,  and  the  court  may  grant  a  rule  for  this  pur- 
pose absolute  in  the  first  instance.     {Hodges  v.  Daly,  8  Dowl.  308.) 

As  to  the  costs,  see  1  Will.  4,  c.  42,  s.  9  ;  1  Pr.  10th  ed.  323. 

I2 


172  Means  of  Evidence.  [book  iii. 

vised  and  verily  believe  \or  if  the  affidavit  be  hy  the  attorney  or  his 
clerk  say,  "as  I  am  instructed  and  verily  believe  (a)"]. 

7.  This  application  is  made  bona  fide  for  the  purpose  of  procuring 
the  evidence  of 'the  said  W.  W.,  and  not  for  the  purpose  of  delay  (a). 


3.  Sule  of  Court  for  a  Commission. 

[Formal  parts  as  usual.']  "It  is  ordered,  that  a  commission  be 
issued,  directed  to  A.  B.  and  C.  2).,  commissioners  named  on  the 
part  of  the  plaintiff,  and  E.  F.  and  G.  H.  {the  names  of  the  commis- 
sioners should  be  stated,  ante,  170),  commissioners  named  on  the  part 
of  the  defendant,  for  the  examination  de  bene  esse  of  \V.  W.  one  of  the 
said  [plaintiff's]  witnesses,  who  is  resident  [or  "  of  such  of  the  plain- 
tiff's witnesses  as  are  resident"]  in  the  kingdom  of ,  upon  inter- 
rogatories to  be  exhibited  to  him  [or  "them"]  at [the  rule  should 

state  the  place  of  examination,  ante,  170,  n.,  and  if  the  place  be  not 
agreed  on  at  the  time  of  obtaining  the  rule,  then  the  order,  instead  of 
naming  the  place  should  be,  "  that  the  commission  be  executed  in  any 

one  or  more  places. in ,  to  be  named  by  the  [defendant's]  attorney 

within  [three]  days  from  the  present  time,"]  before  the  said  commis- 
sioners, or  any  three  or  two  of  them,  so  as  that  one  commissioner  at 
least  for  each  of  the  parties  respectively  be  present  at  such  examina- 
tion :  and  also  empowering  and  requiring  the  said  commissionej^,  or 
any  three  or  two  of  them  as  aforesaid,  to  perform  all  such  matters  and 
things  as  are  required  and  authorized  by  the  statute  of  the  first  year 
of  the  reign  of  his  late  majesty,  king  William  the  Fourth,  chapter  2*2  : 
And  it  is  further  ordered,  that  the  [defendant]  be  at  liberty  to  cross- 
examine  upon  oath  as  aforesaid  the  said  witnesses,  upon  interrogatories 
to  be  exhibited  to  them  as  aforesaid ;  and  that  for  that  purpose  the 
plaintiff  shall  deliver  to  the  defendant  or  his  attorney  a  copy  of  the 

said  interrogatories  in  chief days  before  the  sending  out  of  the 

said  commission,  that  the  said  commissioners  may  put,  or  cause  or  suffer 
to  be  put,  additional  questions,  when  it  shall  appear  to  them  the  said 
commissioners  to  be  necessary  and  proper,  such  questions  to  be  put 
down  in  writing,  and  returned  with  the  answers,  together  with  the  in- 
terrogatories and  answers  under  the  said  commission :  And  it  is  further 
ordered,  that  the  said  commission  shall  be  executed,  and  the  said  wit- 
nesses examined,  at aforesaid,  on  or  before  the day  of 

next ;  and  that  previously  to  the  execution  thereof,  the  time  and  place 
for  holding  the  said  examination  shall  be  appointed  by  the  said  com- 
missioners, or  by  any  two  or  more  of  them,  and  they  shall  cause  a 
notice  of  such  appointment  to  be  duly  served  upon  each  of  the  others 
of  the  said  commissioners,  and  upon  the  attoniies  or  agents  of  the  said 
parties  respectively,  [two]  days  at  least  before  the  execution  of  the  said 
commission  :  And  it  is  further  ordered,  that  the  said  commission,  with 
the  several  proceedings  taken  thereunder,  and  the  interrogatories  and 
cross-interrogatories  to  be  exhibited,  and  the  depositions  taken  in 
manner  aforesaid,  be  without  delay  [or  "  before  the  first  or  last  day 

of term  next"]  transmitted,  under  the  respective  seals  of  such  of 

the  said  commissioners  as  shall  execute  the  said  commission,  to  the  office 

(a)  There  is  no  absolute  necessity  for  this  deposition,  but  it  should  be 
made,  if  true,  in  rases  where  it  is  expected  that  the  plaintiff  will  impute  that 
the  application  is  for  delay :  (see  Baddeley  v.  Gilmore,  1  M.  &  W.  55  ;  Lloyd 
V.  Key,  3  Dowl.  590;  ante,  169,  n.) 
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of  the  masters  of  this  court,  and  that  either  party  may  be  at  liberty  to 
take  an  office  copy  or  copies  thereof,  and  that  the  same  be  admitted 
to  be  read  and  given  in  evidence  at  the  trial  of  this  cause,  saving  all 
just  exceptions.  By  the  Court. 


4.  Judge's  Order  for  a  Commission. 

[Formal  parts  as  usual.']  "  I  do  order  that  a  commission  issue, 
[&c.  proceed  as  in  the  form  of  tlie  rule,  supra.  No.  3,  or  othenvise, 
according  to  the  circumstances  of  the  case.  Conclude  thus :]  And  I 
further  order  that  the  said  commission,  interrogatories  and  the  depo- 
sitions taken  and  other  proceedings  had  under  the  said  commission  be 

transmitted  without  delay  [or  '  before  the  first  or  last  day  of  next  

term']  to  the  office  of  the  masters  of  the  court  of  — — ,  under  the  hands 
and  seal  of  the  said  commissioners,  and  that  either  party  may  be  at 
liberty  to  take  an  office  copy  or  copies,  and  that  the  same  may  be  read 
in  evidence  at  the  trial  of  this  cause,  saving  all  just  exceptions  :  And 

I  further  order,  that  the  proceedings  in  this  action  be  stayed  until 

[or  '  that  the  trial  of  this  cause  be  stayed  until  the  return  of  the  said 
commission.' "] 


6.  The  like,  in  another  Form,  to  one  Commissioner,  or  to  two  Com- 
missioners, if  the  opposite  Party  will  appoint  one. 

[Formal  parts  as  usual.]     "  I  do  order  that  a  commission  issue  in 

this  cause  at  the  instance  of  the  defendants,  directed  to ,  of , 

a  commissioner  on  the  part  of  the  defendants,  for  the  examination  of 

F.  W.  and  T.  W.,  the  defendants  in  this  cause,  F.  F.  of ,  W.  B. 

of ,  and  other  pereons  as  witnesses  in  this  cause,  viva  voce,  on 

oath  or  affirmation,  according  to  their  several  religions  :  And  I  further 
order,  that  if  the  plaintiff  shall  be  desirous  of  having  the  said  commis- 
sion directed  also  to  a  commissioner  on  his  part,  the  said  commission 
shall  be  so  directed  accordingly,  on  the  plaintiff  furnishing  to  the  de- 
fendant's attornies  or  agents,  within  a  week  from  the  date  hereof,  the 
name  and  addition  of  his  commissioner  for  the  purpose  :  And  I  further 

order,  that  the  said  commission  be  executed  at ,  and  that,  [seven] 

days  previously  to  the  examination  of  any  witness  or  witnesses  by  virtue 
of  this  order  under  the  said  commission,  notice  in  writing,  containing 
the  name  and  description,  or  names  and  descriptions,  of  the  witness  or 
witnesses  intended  to  be  examined,  and  the  place  and  hour  of  such 
intended  examination,  under  the  hand  of  the  said  commissioner,  shall 
be  given  to  the  commissioner  of  the  plaintiff,  if  one  shall  be  named,  as 
aforesaid  ;  and  if  such  commissioner  of  the  plaintiff,  having  received 
such  notice,  shall  neglect  or  decline  to  attend  pursuant  to  such  notice, 
then  and  in  such  case  the  said  commissioner  of  the  defendant  shall 
proceed  ex  parte  in  the  absence  of  the  plaintiff's  commissioner:  And  I 
further  order,  that  the  said  defendant's  commissioner  shall  be  at  liberty, 
if  he  shall  see  reasonable  occasion  after  the  commencement  of  the  ex- 
amination under  the  commission  to  be  issued  by  virtue  of  this  order,  to 
adjourn  any  meeting  or  meetings,  or  to  continue  the  same  de  die  in 
diem,  until  the  whole  of  the  witnesses  proposed  to  be  examined  shall 
have  been  examined,  without  giving  any  further  or  other  notice  of 
such  subsequent  meeting  or  meetings,  than  notice  to  be  given  on  the 
occasion  of  such  adjournment  or  continuation  of  the  meeting  :  And  I 
further  order,  that  the  depositions  and  affirmations  taken  under  and  by 


174  Means  of  Evidence.  [book  hi. 

virtue  of  this  order  shall  be  subscribed  by  the  witness  or  witnesses,  and 
that  the  depositions  and  affirmations  shall  also  be  subscribed  by  thu 
said  defendant's  commissioner  and  the  plaintiff's  commissioner,  if  any, 
who  shall  have  taken  the  same  ;  and  that  all  books,  letters,  papers  and 
documents  produced  in  evidence  shall  be  marked  as  exhibits  by  the 
said  commissioner  or  commissioners  :  And  I  further  order,  that  it  shall 
not  be  necessary  to  send  and  return  with  the  said  commission,  deposi- 
tions and  affirmations  the  original  of  any  books  which  may  have  been 
given  or  offered  in  evidence,  but  that  copies  or  extracts  from  such 
books,  to  be  verified  on  oath  and  certified  by  the  said  commissioner  or 
commissioners  as  correct  copies,  shall  and  may  be  exhibited  and  may 
be  »iven  in  evidence  on  the  trial  of  this  cause  in  lieu  of  such  original 
books,  saving  all  just  exceptions :  And  I  further  order,  that  it  shall 
not  be  necessary  to  annex  to  the  said  commission  depositions  or  affirma- 
tions, or  to  return  M'ith  the  same  to  the  master's  office  hereinafter  men- 
tioned, any  documents,  letters  or  other  papers  produced  before  or  read 
in  evidence  by  the  said  commissioner  or  commissioners,  and  referred  to 
in  the  evidence  of  any  witness  or  witnesses,  under  and  by  virtue  of  the 
commission  to  be  issued  in  pursuance  of  this  order,  but  that  copies 
of  the  same  respectively  shall  be  verified  on  oath  as  correct  copies  of 
original  documents,  and  certified  under  the  hands  of  the  said  commis- 
sioner or  commissioners  as  being  the  documentor  documents  mentioned 
in  such  evidence,  and  as  being  correct  copies  of  the  originals,  and  re- 
ferred to  as  being  marked  with  the  letter  A  or  with  any  other  letter 
or  letters  respectively,  or  in  any  other  manner  as  to  the  said  commis- 
sioner or  commissioners  may  seem  meet ;  and  that  all  documents,  letters 
and  papei*s  upon  being  produced,  annexed  to  the  said  commission  and 
purporting  to  be  so  verified  and  certified  and  returned  as  aforesaid, 
may,  if  required,  be  given  and  read  in  evidence  on  the  trial  of  this 
cause  in  lieu  of  the  originals,  without  proof  of  the  certificates  being 
written  or  signed  by  the  acting  commissioners,  and  without  further 
proof  of  such  copies,  so  purporting  to  be  verified  and  certified,  or  any 
of  them,  being  the  same  as  are  respectively  referred  to  in  the  deposi- 
tions and  affirmations,  or  any  of  them,  saving  all  just  exceptions  which 
might  have  been  taken  to  the  originals  if  produced  and  proved  in  the 
ordinary  manner,  and  saving  the  right  of  either  party  to  prove  that 
the  copies  or  extracts  so  purporting  to  be  verified  and  certified,  or  any 
of  them,  were  or  was  not  so  certified  and  verified  :  And  I  do  further 
order,  that  the  said  commission,  together  witli  the  depositions,  affir- 
mations and  exhibits  which  shtdl  be  made,  exhibited  and  taken  by 
virtue  of  this  order,  shall  be  returned  to  and  filed  in  the  office  of  the 
masters  of  the  Court  of  [Queen's  Bench],  under  the  signatures  and 

seals  of  the  said  commissioner  or  commissioners,  on  or  before  the 

day  of ,  185 — ,  or  on  or  before  such  further  or  ulterior  day  as  may 

be  ordered  by  me.  or  any  other  judge  of  the  superior  courts  of  law  at 
Westminster ;  and  that  office  copies  thereof,  and  of  all  letters,  papers 
and  documents  so  marked  as  exhibits,  and  copies  and  extracts  from 
books  so  respectively  certified  and  verified  as  aforesaid,  shall  or  may 
be  given  and  read  in  evidence  on  the  trial  of  this  cause,  saving  all  just 
exceptions  to  the  admissibility  of  the  evidence^ without  any  other  proof 
of  the  absence  out  of  this  country  of  the  witness  or  witnesses  therein 
mentioned,  than  the  evidence  of  the  attorney  or  agent,  or  one  of  the 
attornies  or  agents  of  the  defendants,  of  his  belief  of  the  absence  out 
of  the  jurisdiction  of  this  court  of  such  witness  or  witnesses." 
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6.  The  like,  in  another  Form,  where  both  Plaintiff  and  Defendant 
join  in  the  Commission. 

[^Formal  parts  as  usital.]  "  I  do  order  that  a  commission  issue  to 
examine  upon  interrogatories  and  viva  voce  the  defendant  and  such 
person  or  persons  as  may  be  produced  as  witnesses  in  this  cause  by  the 
defendant,  his  attorney  or  agent,  and  also  such  witnesses  as  may  be 

produced  by  the  plaintiffs,  their  attornies  or  agents,  at ,  in , 

before  M.  £).  of  aforesaid,  merchant,  J.  W.  of  the  same  place, 

merchant,  and  W.  K.  of  St.  I.  aforesaid,  attorney  or  advocate,  com- 
missioners named  by  and  on  behalf  of  the  defendant,  and  I.  J.,  K.  L. 
and  N.  M.,  commissioners  named  by  and  on  behalf  of  the  plaintiffs,  or 
any  two  or  more  of  them :  And  I  do  further  order  that  copies  of  the 
interrogatories  in  chief  shall  be  handed  by  each  party  to  the  other, 
and  that  such  party  be  at  liberty  to  cross-examine  on  interrogatories 
and  viva  voce,  and  that  such  cross-interrogatories  be  handed  to  the 
other  party  within  [seven]  days  after  the  receipt  of  the  interrogatories 
in  chief :  And  I  further  order  that  the  defendant  is  to  have  the  con- 
duct of  the  said  commission :  And  I  further  order  that  either  party 
shall  be  at  liberty,  if  the  said  commissioners  or  the  major  part  of  them 
then  present  think  proper  to  allow  the  same,  to  put  any  additional 
questions  vivd  voce  for  the  examination,  cross-examination  or  re-exa- 
mination of  such  witnesses  (provided  that  such  additional  questions  be 
set  down  in  writing,  and  returned  with  the  depositions  thereon) ;  and 
that  [four]  days  previously  to  the  examiuation  or  cross-examination  of 
the  defendant,  or  any  witness  or  witnesses  on  behalf  of  either  party, 
notice  in  writing  under  the  hand  of  any  one  of  the  commissioners  of 
the  pai'ty  on  whose  behalf  the  defendant  and  such  witness  or  witnesses 
is  or  are  intended  to  be  examined,  shall  be  given  to  the  commissioners 
named  and  appointed  by  and  on  behalf  of  the  other  party ;  or  if  there 
be  but  one  commissioner  resident  at  St.  I.  aforesaid  who  is  to  act,  that 
notice  to  such  one  shall  be  sufficient,  containing  the  name  or  names  of 
the  defendant  and  the  witness  or  witnesses  intended  so  to  be  examined, 
and  the  place,  day  and  hour  of  such  intended  examination,  by  leaving 
such  notice  at  the  usual  place  of  residence  or  business  of  such  commis- 
sioner or  commissioners  ;  but  if  the  commissioner  or  commissioners  of 
the  party  to  be  so  served  as  aforesaid  refuse  or  decline  to  attend  the 
examination  or  cross-examination  of  the  defendant,  or  of  such  witness 
or  witnesses,  or  to  examine  or  cross-examine  the  defendant  or  such 
witness  or  witnesses,  pursuant  to  such  notice,  then  and  in  such  case 
the  commissioners  named  by  and  on  behalf  of  the  party  on  whose 
behalf  such  notice  as  aforesaid  shall  have  been  given,  or  one  of  them, 
shall  and  may  proceed  ex  parte'  with  the  examination :  And  I  do 
order  that  the  said  commissioners,  or  one  of  them,  who  shall  attend 
after  such  notice  as  aforesaid  given  for  that  purpose,  shall  be  at 
libertj',  after  the  commencement  of  any  examination  or  cross-exami- 
nation, or  if  the  defendant  or  the  witness  or  witnesses  shall  fail  to 
attend  at  the  time  and  place  specified  in  such  notice,  to  adjourn  any 
meeting  or  meetings,  or  to  continue  the  same  de  die  in  diem,  until  the 
defendant  and  the  whole  of  the  witnesses  proposed  to  be  examined 
shall  have  been  examined,  without  giving  any  further  or  other  notice 
of  such  meeting  or  meetings :  And  I  do  further  order  that  the  defend- 
ant and  every  witness  to  be  examined  by  virtue  of  this  order  be  duly 
sworn  on  his  or  her  corporal  oath,  or  be  put  on  his  solemn  affirmation 
according  to  the  form  of  his  or  her  religion,  by  and  before  the  said 
acting  coramissionei-s :    And  I  do  further  order  that  the  said  acting 
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commissioners  may  appoint  a  clerk  to  take,  write  down,  transcribe  or 
engross  the  depositions  of  the  defendant  and  every  such  witness  to  be 
examined  before  tbem  by  virtue  hereof,  and  also  the  additional  ques- 
tions, if  any,  put  as  aforesaid,  and  the  depositions  thereon  ;  and  that 
the  person  so  to  be  appointed,  before  he  be  permitted  to  act  as  such 
clerk,  shall  take  an  oath  or  solemn  affirmation,  to  be  administered  by 
the  said  acting  commissioners,  truly,  faithfully  and  without  partiality 
to  any  or  either  of  the  parties  in  this  cause,  or  any  other  person,  to 
take,  write  down,  transcribe  and  engross  in  the  English  language  the 
depositions  of  the  defendant  and  every  such  witness  so  to  be  produced 
and  examined  before  the  said  acting  commissioners,  as  he  may  be 
directed  by  the  said  acting  commissioners,  which  oath  or  affirmation 
the  said  acting  commissioners  shall  be  empowered  to  administer  to 
such  clerk  according  to  his  religion  :    And  I  further  order  that  each 
commissioner  shall,  before  entering  on  his  duties  as  such  commissioner, 
take  and  subscribe  the  oath  or  affirmation  annexed  to  or  under  the 
said   commission,  according  to  the  form  of  his  religion;    and  such 
commissioner    shall    have    full    power  and   authority   to  administer 
such  oath  to  the  other  of  them,  or  himself  to  take  such  oath  in  the 
absence  of  any  other  commissioner :    And  I  do  further  order  that,  in 
case  it  shall  happen  that  any  one  or  more  of  the  witnesses  intended  to 
be  examined  under  and  by  virtue  of  this  order  shall  not  understand 
the  English  language,  then  the  examination  and  cross-examination  of 
such  witness  or  witnesses  shall  be  taken  by  and  through  the  medium 
of  an  interpreter  or  interpreters,  who  shall  be  previously  sworn  on  his 
or  their  corporal  oath  or  oaths,  or  otherwise  in  such  manner  as  shall 
be  sanctioned  by  the  form  of  his  religion,  by  and  before  the  commis- 
sioners or  commissioner  before  whom  the  examination  and  cross-exa- 
mination of  such  last-mentioned  witness  or  witnesses  shall  be  taken, 
truly  and  faithfully,  and  without  partiality  to  either  of  the  parties,  to 
interpret  the  oath  to  be  taken  by  any  witness  or  witnesses  to  be  exa- 
mined by  virtue  hereof,  and  also  the  interrogatories,  cross-interroga- 
tories and  questions  to  be  put  to  such  witness  or  witnesses,  and  his  or 
their  answers  thereto :    And  I  do  further  order  that  the  depositions  of 
the  defendant  and  every  such  witness  be  signed  by  him  and  by  the 
commissioner  or  commissioners  who  shall  have  exhibited  or  taken  the 
same  respectively  ;  and  that  all  books  (save  as  hereinafter  mentioned), 
letters,  papers  and  documents  produced  in  evidence  shall  be  marked  as 
exhibited  by  the  acting  commissioners  or  commissioner:  And  I  further 
order  that  it  shall  not  be  necessary  to  send  and  return  with  the  said 
interrogatories,  cross-interrogatories,  examinations,  cross-examinations, 
depositions  and  affirmations,  the  originals  of  any  books  which  may 
have  been  given  or  offered  in  evidence ;  but  that  copies  of  or  extracts 
from  such  books,  to  be  verified  by  one  of  the  acting  commissioners  as 
correct,  shall  or  may  be  exhibited  in  lieu  of  such  original  books :  And 
1  further  order  that  it  shall  not  be  necessarj'  to  annex  to  the  said  com- 
mission interrogatories,  cross-interrogatories,  examinations,  cross-exa- 
minations, depositions  and  affirmations,  or  to  return  with  the  same  to 
the  master's  office  hereinafter  mentioned  the  books,  documents,  letters, 
copies  of  books,  documents,  letters  and  the  papers  produced  before  and 
received  in  evidence  by  the  acting  commissioners  or  commissioner  or 
referred  to  in  the  evidence  of  any  witness  or  witnesses  examined  or 
cross-examined  under  and  by  virtue  of  the  commission  to  be  issued  in 
pursuance  of  this  order;  but  that  the  same  respectively  shall  be  certi- 
fied under  the  hands  of  the  said  acting  commissioners  or  commissioner 
as  being  the  document  or  documents  mentioned  in  such  evidence,  and 
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referred  to  as  being  marked  with  the  letter  A,  or  with  any  other  letter 
or  letters  respectively,  or  in  any  other  manner  as  to  the  said  acting 
commissioners  or  commissioner  niay  seem  fit,  the  party  giving  the  same 
in  evidence  hereby  undertaking  to  produce  the  same  to  the  attorney 
for  the  other  party,  and  allow  him  to  take  copies  thereof,  or  of  such 
parts  thereof  respectively  as  he  may  think  fit,  at  any  time  after  the 
return  of  the  commission,  on  receiving  [three]  days'  notice  requiring 
the  same;  and  that  all  books,  documents,  letters  and  papers  purporting 
to  be  so  certified  and  subsequently  produced  as  aforesaid,  if  required, 
may  be  given  and  received  in  evidence  on  the  trial  of  this  cause  on  the 
part  of  either  party,  without  proof  of  the  certificates  written  or  signed 
by  the  acting  commissioners  or  commissioner,  and  without  further 
proof  of  the  books,  documents,  letters,  copies  thereof  as  aforesaid,  and 
papers  so  purporting  to  be  certified,  or  any  of  them,  being  the  books, 
documents,  letters  and  papers  respectively  referred  to  in  the  return, 
interrogatories,  cross-interrogatories,  examinations,  depositions  or  affir- 
mations, or  any  of  them,  saving  all  just  exceptions  which  might  have 
been  taken  to  the  same,  if  produced  and  proved  in  the  ordinary  man- 
ner, and  saving  the  right  of  the  other  party  to  prove  that  in  fact  the 
books,  docunients,  letters  and  papers  so  purporting  to  be  certified,  or 
any  of  them,  were  not  nor  was  not  so  certified :  And  I  further  order 
that  the  said  commission  and  interrogatories,  cross-interrogatories, 
questions,  examinations,  cross-examinations,  depositions  and  affirma- 
tions, which  shall  be  exhibited  and  taken  by  virtue  of  this  order,  shall 
be  returned  to  and  filed  in  the  office  of  the  masters  of  the  court  of 
Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  under  the  seal  or  seals  of  the 

acting  commissioners  or  commissioner,  on  or  before  the day  of 

next ;  and  that  office  copies  thereof,  and  that  all  books,  letters, 

papers  and  documents  so  marked  as  exhibits,  and  all  copies  of  or 
extracts  from  books  so  verified,  shall  or  may  be  given  or  received  in 
evidence  on  the  trial  of  this  cause  by  or  on  behalf  of  either  of  the  said 
parties  on  whose  behalf  the  same  shall  respectively  have  been  taken 
and  exhibited  (saving  all  just  exceptions  to  the  admissibility  of  the 
evidence),  without  any  other  proof  of  the  absence  out  of  this  country 
of  the  defendant  or  the  witness  or  w  itnesses  therein  mentioned  than  an 
affidavit  of  one  of  the  attornies  of  the  party  on  whose  behalf  the  same 
shall  be  proposed  to  be  read  of  his  belief  of  the  absence  of  the  defend- 
ant and  such  witness  or  witnesses :  And  I  order  that  the  trial  of  this 
cause  be  stayed  until  the  return  of  the  said  commission:  And  I  further 
order  that  the  costs  of  this  order  and  of  the  commission  to  be  issued 
hereunder,  and  of  the  execution  of  the  said  commission,  shall  be  costs 
in  the  cause :  And  I  further  order  that  all  further  proceedings  in  this 
cause  be  stayed  until  the  return  of  the  said  commission ;  but  in  the 
meantime  either  party  shall  be  at  liberty  to  apply  to  examine  any  wit- 
ness or  witnesses  going  abroad  or  otherwise,  as  they  may  respectively 
be  advised." 


7.  Order  by  Consent  for  reading  Examinations  and  Depositions  in  an 
Action  pending  in  another  Court  under  a  Commission  issued  out 
of  that  Court. 

[Formal  parts  as  usual.'}     "  And  by  consent  I  do  order  that  the 
examinations  and  depositions  of  the  witnesses  to  be  taken  under  and 

by  virtue  of  a  commission  dated ,  and  issued  out  of  her  majesty's 

court  of  C.  P.  in  an  action  pending  in  that  court,  wherein  the  defend- 

i5 
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aots  in  this  action  are  the  plaintifis  and  the  plaintiffs  herein  are  de- 
fendants, directed  to and ,  commissioners  named  on  behalf 

of  the  defendants  herein,  and  to ,  esq.,  a  commissioner  named  on 

behalf  of  the  plaintiffs  herein,  shall  be  read  in  evidence  on  the  trial  of 
this  action,  saving  all  just  exceptions,  in  the  same  manner  as  if  such 
examinations  and  depositions  had  been  taken  under  a  commission  issued 
out  of  this  court  under  the  statute  in  that  behalf  on  the  behalf  of  the 
defendants  herein,  directed  to  the  said  commissioners  in  the  same  form, 
mutatis  mutandis,  as  the  form  of  the  commission  aforesaid;  and  by  the 
like  consent  I  further  order  that  the  examinations  and  depositions  cer- 
tified under  the  hands  of  the  said  commissioners,  or  an  office  copy  or 
copies  of  the  same,  shall  and  may,  without  proof  of  the  signatures  to 
such  certificate,  be  received  and  read  in  evidence  in  the  trial  of  this 
action,  saving  all  just  exceptions,  and  that  the  said  examinations  and 
depositions  be  read  without  proof  or  satisfying  the  judge  that  the  exa- 
minations or  deponents  are  at  the  time  of  the  trial  beyond  the  jurisdic- 
tion of  the  court,  or  dead,  or  unable  to  attend  the  trial ;  and  that  the 
trial  of  this  cause  be  stayed  until  [a  fomight]  after  the  return  of  the 
said  commission." 


8.  Commission  thereon  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  C.  C.  and 
D.  D.,  commissioners  nominated  and  appointed  on  behalf  of  the  plain- 
tiffs [or  "  defendant"]  hereinafter  mentioned,  and  E.  E.  and  F.  F., 


(a)  The  commission  is  tested  of  the  day  of  issuing^,  whether  in  term  or 
vacation.  (Nicol  v.  Alison,  11  Q.  B.  1006.)  It  may  be  doubtful  whether 
any  teste  at  all,  properly  so  called,  is  requisite.  (Id.)  The  interrogatories 
and  cross-interrogatories,  if  any,  should  be  annexed  to  it.  The  names  of 
the  commissioners  may  be  agreed  on  by  the  parties,  and  inserted  in  the 
commission,  if  they  are  not  named  in  the  rule  or  order.  (Id.)  See  further 
as  to  the  direction  of  the  writ,  ante,  170.  If  the  commission  is  to  be  directed 
to  the  judges  of  a  foreign  court,  it  should  contain  words  of  authority  only, 
not  of  command,  and  it  should  omit  the  usual  clause,  requiring  the  com- 
missioners  to  be  sworn.  {Ponsford  v.  O'Connor,  5  M.  &  W.  673;  7  Dowl, 
866 ;  and  see  Clay  v.  Stephenson,  3  A.  &  E.  807.)  The  omission  of  the 
time  and  place  for  the  examination  of  witnesses  in  the  commission  is,  as 
we  have  seen,  ante,  170,  only  an  irregularity,  which  may  be  waived.  The 
court  will  not,  without  -special  grounds,  depart  from  the  ordinary  form  of 
commission.  (Follett  and  others  ▼.  Delany,  7  C.  B.  775.)  A  judge's  order, 
made  in  December,  )845,  directed  a  commission  to  issue  for  the  examina- 
tion of  witnesses  viva  voce  at  Newfoundland,  returnable  on  the  last  day  of 
Trinity  Term  then  next:  the  commission  issued  in  pursuance  of  this  order 
was  addressed  to  certain  commissioners,  described  as  of  St.  John's  in  the 
island  of  "  Newfoundland,"  and  commanded  that  at  a  certain  day  and  place, 
or  certain  days  and  places,  to  be  appointed  by  them,  they  should  cause  the 
witnesses  to  come  before  them  "at  Newfoundland,"  and  then  and  there 
examine  each  of  the  said  witnesses  apart :  it  was  held  that  the  commission 
was  warranted  by  the  order.  {Sims  v.  Henderson,  11  Q.  B.  1015.)  The  com- 
mission should  be  sued  out  without  delay.  Where  a  rule  was  obtained  in 
December,  and  the  trial  thereby  put  off  until  the  sittings  after  Hilary 
Term,  but  the  commission  was  not  sued  out  until  June,  and  was  made 
returnable  in  the  Michaelmas  Term  following,  the  court  held  that  the 
depositions  taken  under  it  were  not  receivable  in  evidence.  {Pot^ford  v. 
O'Connor,  5  M.  &  W.  673  j  7  Dowl.  866.) 
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commissioners  nominated  and  appointed  on  bebalf  of  the  defendants  [or 
"  plaintifts"]  hereinafter  mentioned,  greeting. — Know  ye,  that  we,  in 
confidence  of  your  prudence  and  fidelity,  have  appointed  you,- And  by 
these  presents  do  give  unto  you,  or  any  two  or  more  of  you,  full  power 
and  authority  diligently  to  examine  JE.  F.,  G.  U.  and  other  witnesses, 

at  in  ,  to  be  produced,  sworn  and  examined  as  well  on  the 

part  of  C.  D.  the  defendant  as  on  the  part  o{  A.  B.  and  B.  B.  the 
plaintifi^s,  in  an  action  now  pending  in  our  court  of  Q.  B.  ["  C.  P."  or 
*'  Exch.  of  Pleas"],  at  Westminster,  upon  interrogatories  [and  such 
further  vivd  voce  questions  as  may  be  considered  necessary  by  or  on 
bebalf  of  either  of  the  said  parties  to  the  said  cause,  this  must  depend 
upon  whether  the  rule  or  order  allows  such  vivd  voce  examination,  and 
the  commission  must  in  other  respects  follow  in  substance  the  terms  of 
the  rule  or  order  for  i^],  to  be  exhibited  and  put  to  them  the  said  several 
witnesses  as  well  on  the  part  of  the  said  defendant  as  on  the  part  of 
the  said  plaintiffs,  and  also  to  cross-examine  the  said  several  witnesses 
respectively  on  certain  cross-interrogatories,  also  to  be  exhibited  and 
put  to  them  as  well  on  the  part  of  the  said  plaintiffs  as  of  the  said  de- 
fendant, and  to  re-examine  the  said  several  witnesses  respectively 
upon  vivd  voce  questions,  if  necessary  :  And  we  command  you,  or  any 
two  or  more  of  you,  that  without  delay,  on  a  certain  day  or  days,  and 

at  a  certain  place  or  places,  at au)resaid,  to  be  appointed  by  you, 

or  any  two  or  more  of  you,  for  that  purpose,  you  cause  the  said  wit- 
nesses for  the  said  plaintiffs  and  the  said  defendant  respectively  to  come 
before  you  at aforesaid,  and  then  and  there  examine  and  cross- 
examine  each  of  them  the  said  witnesses,  apart  from  the  other  of  them, 
upon  interrogatories  and  vivd  voce  questions,  if  any,  and  cross-interro- 
gatories, and  also  to  re-examine  them  respectively  apart  as  aforesaid 
on  vivd  voce  questions  if  necessary,  as  aforesaid,  on  theu*  respective 
corporal  oaths  being  fii-st  taken  before  you,  or  any  two  or  more  of  you, 
according  to  the  form  of  the  oath  first  indorsed  hereon,  upon  the 
Holy  Evangelists,  or  in  such  other  manner  as  shall  be  sanctioned  by 
the  form  of  the  several  religions  of  the  persons  to  be  examined,  and 
such  as  shall  be  considered  by  them  respectively  to  be  binding  on  their 
respective  consciences ;  which  oath  you,  or  any  two  or  more  of  you, 
are  hereby  empowered  to  administer  to  such  witnesses  respectively : 
And  we  give  you,  or  any  two  or  more  of  you,  full  power  and  authority 
to  employ  any  one  or  more  interpreter  or  interpreters,  if  necessary,  to 
interpret  the  oath  or  oaths  which  shall  be  administered,  and  all  and 
every  of  the  interrogatories  and  cross-interrogatories  and  vivd  voce 
questions,  if  any,  which  shall  be  exhibited  or  put  on  behalf  of  the  said 
parties  respectively  to  any  such  witness  or  witnesses  (who  do  not,  or 
doth  not,  understand  the  English  language),  out  of  the  English  into 
the  language  of  such  witness  or  witnesses ;  and  also  to  interpret  their 
respective  depositions  taken  and  made  to  the  said  several  interrogatories 
and  cross-interrogatories  and  vivd  voce  questions  out  of  the  language 
of  such  witness  or  witnesses  into  the  English  language:  And  that  you, 
or  any  two  or  more  of  you,  do  also  cause  any  such  interpreter  or  inter- 
preters that  may  be  so  employed  in  the  execution  hereof,  to  be  first 
duly  sworn  on  his  or  their  corporal  oath  or  oaths  before  you,  or  any 
two  or  more  of  you,  according  to  the  form  of  the  oath  thirdly  indorsed 
hereupon,  upon  the  Holy  Evangelists,  or  otherwise  in  such  other  man- 
ner as  shall  be  sanctioned  by  the  form  of  his  or  their  several  religions, 
and  shall  be  considered  by  him  or  them  to  be  binding  on  his  or  their 
conscience  or  consciences,  to  the  best  of  his  or  their  ability  truly  and 


180  Means  of  Evidence.  [book  iit. 

faithfully,  and  without  partiality  to  any  or  either  of  the  parties  in  the 
cause,  to  interpret  the  oath  to  be  taken  by  any  witness  or  witnesses  to 
be  examined  by  virtue  hereof;  and  also  all  the  several  interrogatories 
and  mvd  voce  questions  to  be  exhibited  or  put  to,  and  the  deposition  or 
depositions  to  be  made  by,  any  witness  or  witnesses  to  be  examined  by 
virtue  hereof;  which  oath  you,  or  any  two  or  more  of  you,  are  hereby 
empow-ered  to  administer  to  such  interpreter  or  interpreters  :  And  that 
you,  or  any  such  two  or  more  of  you  as  shall  act  in  execution  hereof, 
do  take  such  examinations,  cross-examinations  and  re-examinations,  if 
any,  and  reduce  them  into  writing  in  the  English  language  on  paper  or 
parchment,  and  when  you  shall  have  so  taken  the  same  that  you  do,  on 

or  before  the day  of next  ensuing,  send  and  return  the  same, 

closed  up  under  your  seals,  or  the  seals  of  any  such  two  or  more  of  you 
as  shall  act  in  the  execution  hereof,  distinctly  and  plainly  set,  together 

with  this  writ,  to  the  Hon.  Mr.  Justice  ,  one  of  the  justices  [or 

"  barons"]  of  our  said  court,  at  his  chambers,  in  Rolls  Gardens,  Chan- 
cery Lane,  London  [or  "  to  the  office  of  the  Masters  of  our  court  of 
Q.  B."  or  "  C.  P."  or  "  Exch.  of  Pleas"],  to  be  filed  of  record  in  our 
said  court :  And  we  further  command  you,  and  every  of  you,  that  be- 
fore you  in  any  manner  act  in  the  execution  hereof  you  severally  take 
the  oath  hereupon  secondly  indorsed  upon  the  Holy  Evangelists,  or 
otherwise  in  such  other  manner  as  shall  be  sanctioned  by  the  form  of 
your  several  religions,  and  shall  be  considered  by  you  respectively  to 
be  binding  on  your  respective  consciences ;  and  we  give  you,  or  any 
one  or  more  of  you,  full  power  and  authority  to  administer  such  oath 
to  the  others  or  other  of  you :  And  we  further  command,  that  the  clerk 
or  clerks  employed  in  taking,  writing,  transcribing  or  engrossing  the 
deposition  or  depositions  of  witnesses  to  be  examined  by  virtue  hereof 
shall,  before  he  or  they  be  permitted  to  act  therein,  take  the  oath  here- 
upon fourthly  indorsed,  which  oath  any  two  or  more  of  you  acting  in 
the  execution  hereof  are  hereby  empowered  to  administer  to  such  clerk 
or  clerks  upon  the  Holy  Evangelists,  or  otherwise  in  such  other  manner 
as  shall  be  sanctioned  by  his  or  their  several  religions  and  shall  be  con- 
sidered by  him  or  them  respectively  to  be  binding  on  his  or  their  re- 
spective consciences :  And  we  further  command,  that,  previous  to  the 
execution  of  this  commission,  which  is  granted  by  us  at  the  instance  of 
the  said  defendant  [or  "plaintifis"]  and  by  him  prosecuted,  you  the 
said  commissioners  nominated  and  appointed  on  behalf  of  the  said 
plaintiffs,  and  you  the  said  commissioners  nominated  and  appointed  on 
behalf  of  the  said  defendant,  do  give,  or  cause  to  be  given,  unto  each 
other  of  the  said  parties  commissioners  [seven]  days'  notice  in  writing: 
under  the  respective  hands  of  you,  or  any  two  or  more  of  you,  of  your 
intention  to  examine  the  several  witnesses  to  be  examined  on  behalf  of 
the  said  plaintifils  and  the  said  defendant  respectively,  and  of  the  time 
and  place,  or  times  and  places,  of  your  so  intending  to  examine  the 
same,  by  leaving  the  same  notice,  or  causing  the  same  to  be  left,  at  the 
respective  residences  and  places  of  abode  of  the  said  several  commis- 
sioners of  the  said  plaintin's  and  defendant :  And  we  ^ive  vou,  or  any 
two  or  more  of  you,  full  power  and  authority  to  do  all  such  other  acts 
and  things  i^s  may  be  necessary  and  lawfully  done  for  the  due  execution 

hereof.     Witness {name  of  chief  justice,  or  if  in  Exch.  of  chief 

baron),  at  Westminster,  the day  of ,  in  the  year  of  our  Lord 
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9.  Witnesses'  Oath  {a). 
You  are  true  answer  to  make  to  all  such  questions  as  shall  be  asked 
you,  upon  the  interrogatories  now  produced  and  shown  to  you,  with- 
out favour  or  affection  to  either  party ;  and  therein  you  shall  speak  the 
truth,  the  whole  truth  and  nothing  but  the  truth. 

So  help  you  God. 

10.  Commissioners'  Oath. 

Yon  shall,  according  to  the  best  of  your  skill  and  knowledge,  truly 
and  faithfully,  and  without  partiality  to  any  or  either  of  the  parties  in 
this  cause,  take  the  examinations  and  depo^itions  of  all  and  every  wit- 
ness and  witnesses,  produced  and  examined  by  virtue  of  the  commis- 
sion within  written,  upon  the  interrogatories  now  produced  and  left 
with  you.  So  help  you  God. 

11.  Interpreters'  Oath. 

You  shall  truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  and  to  the  best  of  your  ability,  inter- 
pret the  oath  or  oaths,  affirmation  or  affirmations,  which  shall  be  ad- 
ministered to,  and  all  and  every  the  interrogatories  and  questions  which 
shall  be  exhibited  or  put  to,  all  and  every  witness  produced  before  and 
examined  bj'  the  commissioners,  or  any  of  them,  named  in  the  com- 
mission within  written,  as  far  forth  as  you  are  directed  and  employed 
by  the  said  commissioners,  or  any  of  them,  to  interpret  the  same  out  of 
the  English  into  the  language  of  such  witness  or  witnesses,  and  also  in 
like  manner  to  interpret  the  respective  depositions  taken  and  made  to 
such  interrogatories  and  questions  out  of  the  language  of  such  witness 
or  witnesses  into  the  Engliish  language. 

So  help  you  God. 


12.  Clerks'  Oath. 

You  shall  truly,  faithfully  and  without  partiality  to  any  or  either  of 
the  parties  in  this  cause,  take,  write  down,  transcribe  and  ingross  the 
depositions  of  all  and  every  witness  and  witnesses  produced  before  and 
examined  by  the  commiss-ioners,  or  any  of  them,  named  in  the  com- 
mission within  written,  as  far  forth  as  you  are  directed  and  employed 
by  the  said  commissioners,  or  any  of  them,  to  take,  write  down,  tran- 
scribe or  ingross  the  said  depositions.  So  help  you  God. 


13.  Interrogatories  for  the  Examination  of  Witnesses  before  Com- 
missioners. 

Interrogatories  to  be  administered  to  C.  D.,  E.  F.  and  G.  H.  {the 
names  of  the  witnesses  as  stated  in  the  commission),  [and  other]  wit- 

(o)  The  commissioners  must  examine  the  witness  on  oath  {Bohn  or  Boelen 
v.  Melladew,  20  L.  J.,  C.  P.,  172;  10  C.  B.  898;  see  1  Will.  4,  c.  22,  s.  7),  or 
on  his  affirmation,  if  a  Quaker.  As  to  the  form  of  an  affirmation,  see  the 
3  &  4  Will  4,  cc.  49,  82 ;  and  1  &  2  Vict.  cc.  77.  The  examination  should 
be  conducted  upon  the  same  rules  as  the  examination  of  witnesses  on  a  trial 
at  nisiprius.     {Cunliffe  v.  Whitehead,  3  Dowl.  634;  1  Pr.  10th  ed.  323.) 
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nesses  to  be  produced,  sworn  and  examined  at ,  in ,  on  the 

part  of  A.  B.  the  plaintiff,  in  an  action  depending  in  her  majesty's 
court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"]  at  Westminster,  at  the  suit  of  the  said  A.  B.  against  C.  D. 

defendant,  before ,  commissioners,  pursuant  to  a  commission  issued 

out  of  the  said  court,  tested  the day  of ,  a.d. .  {Pro- 
ceed with  the  interrogatories  as  injorms,  Nos.  4,  5,  12,  ante,  164, 168, 
as  the  case  may  require.) 


14.  Notice  of  Time  and  Place  appointed  by  the  Commissioners  for 
the  Examination  of  the  Witness. 

The  form  for  this  notice,  which  is  to  be  given  by  the  commissioners, 
may  be  framed  from  that  ante,  165,  No.  7.  The  directions  contained 
in  the  commission  should  be  followed :  (see  Scott  v.  Vansandau,  8  Jur. 
1114,  Q.  B  )  The  commissioners  will  give  this  notice  to  the  agents  of 
both  parties,  and  within  the  time  mentioned  for  that  purpose  in  the 
commission,  or  else  in  a  reasonable  time,  if  none  therein  mentioned. 
When  an  order  directed  that  the  defendant  was  to  have  six  days'  notice 
of  the  examination  of  a  witness,  it  was  held  that  a  notice  by  the  oppo- 
site party,  though  not  signed  or  directed  by  the  commissioners,  was 
sufficient.     (Scott  v.  Vansandau,  8  Jur.  1114,  Q.  B.) 

It  is  not  free  from  doubt  whether  the  opposite  party  is  entitled  to  any 
notice  of  the  proceedings  under  the  commission,  if  he  has  not  joined  in 
it,  and  the  commission  does  not  require  it.  It  would  seem  that  he  is, 
though  he  is  not  entitled  to  examine  his  own  witness  or  witnesses  in 
chief:  (see  Attorney  -  General  y.  Davison,  M'L.  &  Y.  160;  Cazenove 
V.  Vaughan,  1  M.  &  Sel.  4 ;  2  Stark.  Ev.  264 ;  and  per  Tindal,  C.  J., 
in  Steinkeller  v.  Newton,  1  Sc.  N.  R.  150,  *'  I  always  have  understood 
the  practice  to  be,  that,  if  one  party  obtains  a  commission,  and  the  other 
joins  in  it,  the  latter  is  entitled  to  examine  his  own  witnesses ;  but  he 
maj'  cross-examine  his  opponent's  witnesses  without  joining ;  and  I 
find  a  case  of  Brydges  v.  FLther,  11  Sc.  485,  where  the  plaintiff  seems 
to  have  cross-examined  the  witnesses,  though  he  did  not  join  in  the 
commission.  If  the  practice  be  otherwise,  I  must  say  I  think  it  very 
unreasonable.  In  equity  the  party  certainly  has  notice  of  every 
step.")  If,  indeed,  a  party  altogether  disclaims  to  have  anything  to 
do  with  a  commission,  he  cannot  complain  of  not  having  had  notice 
of  the  proceedings  under  it  (M'Comlne  v.  Anton,  6  Sc.  N.  R.  923 ; 
6M.  &G.27.) 


16.  Compelling  Attendance  of  Witnesses,  Sfc. 

There  appears  to  be  no  mode  of  compelling  the  attendance  of  wit- 
nesses under  a  commission  to  be  executed  out  of  the  realm.  In  cases, 
therefore,  where  the  witnesses  will  not  attend  unless  compelled,  the 
only  course  is,  when  they  are  out  of  the  realm,  to  have  a  writ  of  man- 
damus, and  the  court  to  which  that  writ  is  directed  may  compel  such 
attendance.  But  such  writ  will  only  lie  to  courts  in  the  Queen's 
foreign  dominicms.  As  to  compelling  the  attendance  of  witnesses  in 
Scotland  or  Ireland,  see  6  &  7  Vict.  c.  82,  s.  6;  1  Pr.  10th  ed.  321 ; 
and  the  forms  and  notes,  post,  101,  192. 
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16.  Return  of  Commission,  Sfc. 

See  the  form  of  the  certificate  of  examiners,  No.  12,  ante,  167,  from 
which  the  form  of  the  return  of  the  commission  may  be  framed.  The 
commissioners  should  return  the  commission  and  interrogatories  with 
the  depositions,  according  to  the  time  and  mode  directed  by  the  com- 
mission, certified  under  their  seals.  Either  party  will  be  entitled  to  a 
copy  of  the  depositions,  and  this  though  he  did  not  join  in  the  commis- 
sion :  (see  Davis  v.  Nicholson,  7  Bing.  358.)  By  r.  33,  H.  T.  1853, 
"  All  deposition  of  witnesses  taken  under  the  order  of  a  judge,  rule  of 
court,  or  writ  of  commission,  shall  be  returned  to  and  filed  in  the  office 
of  the  Masters  of  the  court  in  which  the  action  or  proceeding  is  pend- 
ing." When  the  proceedings  are  filed,  they  become  a  record.  The 
original  depositions  should  be  returned,  and  not  merely  a  certified  copy, 
unless  the  commission  directs  the  return  of  such  a  copy.  {Clay  v.  Ste- 
phenson, 7  Ad.  &  E.  185 ;  2  N.  &  P.  189.)  If  no  time  be  mentioned 
for  the  return  of  the  commission,  but  it  appear  from  the  order  that  the 
catise  is  to  be  tried  at  some  particular  sittings,  the  commission  should 
be  returned  before  such  sittings  take  place.  {Steinkeller  v.  Neivton,  1 
Sc.  N.  R.  148;  8  Dowl.  679.)  Where  the  commissioners  were  directed 
to  take  the  examinations  and  reduce  them  into  writing  in  the  English 
language,  and  power  was  given  them  to  swear  an  interpreter  well  and 
duly  to  interpret  the  oath  and  interrogatories  which  should  be  admi- 
nistered out  of  the  English  language  into  that  of  the  witnesses,  and 
also  to  interpret  their  depositions  into  the  English  language;  it  was 
holden  no  objection  that  the  original  depositions  were  not  reduced  into 
English  till  six  weeks  after  they  were  taken,  and  were  therefore  pro- 
perly a  translation ;  and  the  court  observed,  that  it  was  not  necessary 
to  send  the  identical  paper  or  parchment  on  which  the  commissioners 
made  their  minutes,  because  the  witnesses  may  occasionally  make  cor- 
rections in  their  depositions ;  that  the  examinations  would  necessarily 
be  first  taken  in  a  rough  manner,  and  would  afterwards  be  fairly 
copied  out.  {Atkins  v.  Palmer,  4  B.  &  A.  377.)  As  to  the  statement 
in  the  return,  that  the  interpreter  interpreted  the  evidence,  see  GreviHe 
y.Stulz,  11  Q.  B.  997. 

As  to  the  costs,  see  1  Pr.  10th  ed.  323. 


Sbct.  XI. — Examination  under  a  Mandamus  of  Witnesses 
IN  India,  or  elsewhere  in  the  Queen's  Dominions 
Abroad. 

1.  Affidavit  for  obtaining  a  Mandamus  to  examine  Witnesses  in 
India,  or  elsewhere  in  the  Queen's  Dominions  Abroad,  under 
Stats.  13  Geo.  3,  c.  63,  s.  44,  and  1  Will  4,  c.  22(a). 

[Proceed  as  in  form  No.  1,  ante,  168,  to  the  asterisk  *,  and  then 
thus :] 

Lastly.  The  said  W.  W.  is  now  resident  at ,  in  India,  within 

(a)  The  proceedings  in  this  case  are  regulated  by  the  provisions  of  the 
13  Geo.  3,  c.  63,  s.  44,  and  1  Will.  4,  c.  22,  which  empower  the  courts  to 
issue  a  writ,  in  the  nature  of  a  mandamus  or  commission,  to  the  courts  in 
India,  and  elsewhere  in  the  Queen's  dominions  abroad,  for  the  purpose  of 
procuring  the  evidence  of  witnesses  there:  (see  1  Pr.  10th  ed.  323  to  327.) 

These  provisions  apply  to  all  the  superior  courts  of  law  at  Westminster 
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the  jurisdiction  of  the  Supreme  Court  of  Judicature  at  Madras,  in  the 
East  Indies  {or  as  the  case  may  be). 


2.  Rule  for  a  Mandamus  to  Jamaica. 

\Formal  parts  as  usual.']  It  is  ordered  that  a  writ  in  the  nature 
of  a  mandamus  or  commission  issue,  directed  to  the  chief  justice  and 
the  other  judges  of  the  supreme  court  of  judicature  of  the  Island  of 
Jamaica  in  the  West  Indies,  commanding  them  to  hold  a  court  for  the 
examination  of  witnesses  on  the  part  of  the  plaintiff  and  of  the  defend- 
ant, and  for  receiving  other  proofs  therein,  pursuant  to  the  statutes  of 
the  13th  year  of  King  George  the  Third,  chap.  63,  and  the  first  of 
King  William  the  Fourth,  chap.  22,  and  to  perform  all  such  matters 
and  things  as  by  the  said  statutes  are  required:  And  it  is  further 
ordered,  that  the  said  writ  and  depositions,  taken  in  manner  aforesaid, 
be  transmitted  under  the  seal  of  the  said  court,  to  the  oflSce  of  the 
masters  of  this  court,  and  permitted  to  be  read  and  given  in  evidence 
on  the  trial  in  this  cause,  saving  all  just  exceptions:  And  it  is  further 
ordered,  that  the  trial  of  the  issue  in  this  cause  be  put  off  until  the 
return  of  the  said  writ. 

By  the  Court. 


(Savage  v.  Binny,  2  Dowl.  643),  but  not  to  a  case  where  the  crown  is  a  party, 
at  least  where  the  application  is  not  made  on  the  part  of  the  crown.  {R.  v. 
Wood,  7  M.  &  W.  571 ;  9  Dowl.  310 ;  see  R.  v.  Douglas,  2  Dowl.  N.S.  416.) 
See  the  case  of  the  Attorney-General  v.  Reilly  (13  M.  &  W.  676 ;  2  D.  &  L. 
690),  where  a  rule  was  granted  to  examine  a  witness  on  the  part  of  the 
crown,  leaving  open  the  question  whether  the  examination  would  be  admis- 
sible as  evidence.  The  courts  have  jurisdiction  under  the  1  Will.  4,  c.  22, 
to  issue  this  writ  of  mandamus  into  India,  though  the  cause  of  action  arose 
out  of  it.  (Bain  V.  Z)e  Fi?<ry,  3  Dowl.  516;  1  Gale,  52.)  It  cannot  be  issued 
to  examine  a  witness  in  Scotland  or  Ireland ;  for  these  are  not  "  foreign 
parts"  within  the  meaning  of  the  act.  When  the  witness  is  in  either  of  those 
parts  of  the  realm,  a  commission  must  be  issued.  (  Wainwright  v.  Bland,  1 
Gale,  103  ;  3  Dowl.  653  ;  Norton  v.  Lamb,  5  Dowl.  181  ;  Norton  v.  Lord  Mel- 
bourne, 3  Bing.  N.  C.  67  ;  3  Sc.  398.)  Distance  and  the  smallness  of  the 
plaintiff's  claim  form  no  ground  for  refusing  the  writ.  (Dye  v.  Bennett,  9 
C.  B.  281.) 

The  application  for  leave  to  issue  this  writ  of  mandamus  must  be  made 
to  the  court ;  a  judge  at  chambers  cannot  order  it  {Clarke  v.  The  East  India 
Company,  6  D.  &  L.  278,  B.  C;  18  L.  J.,  Q.  B.,  23.)  But  either  the  court 
or  a  judge  at  chambers  may  order  a  commission  into  India  or  elsewhere 
abroad  under  the  1  Will.  4,  c.  42,  s.  4,  ante,  168 :  (see  Solaman  v.  Cohen,  15 
Jur.  362.)  It  should  in  general  be  made  within  the  same  time  that  an  ap- 
plication should  be  made  to  examine  a  witness  within  the  jurisdiction,  as  to 
which  see  ante,  162.  It  may  be  made  although  issues  in  law  are  pending 
for  argument.  {Kelsall  v.  Marshall,  1  Com.  B.,  N.  S.,  266.)  It  should  be 
founded  on  an  affidavit,  except  when  made  on  behalf  of  the  crown,  when  the 
statement  of  the  attorney-general  that  the  writ  is  necessary  is  sufficient. 
{R,  v.  Douglas,  2  Dowl.  N,  S.  316.)  The  cases  which  have  been  decided  as 
to  the  affidavit  for  a  commission  to  examine  witnesses  abroad  will  for  the 
most  part  apply  here:  (see  ante,  169  to  171.)  The  rule  is  nisi  only  in  the  first 
instance.  Terms  may  be  imposed  upon  making  the  rule  absolute  in  the 
same  way  as  when  a  rule  is  made  absolute  for  a  commission  to  examine 
witnesses  abroad:  (see  ante,  170,  171.) 
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3.  Mandamus  thereon  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  the  chief  justice  and  the 
other  judges  of  our  supreme  court  of  judicature  of  the  Island  of  Jamaica 
in  the  West  Indies,  greeting  (a)  :  Whereas  an  action  is  now  depend- 
ing in  our  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"] 
at  Westminster,  between  A.  B.  plam  tiff  and  C.  D.  defendant:  And  it 
hath  been  ruled  and  ordered  by  our  said  court  that  this  writ  shall  be 
issued,  commanding  you  to  hold  a  court  for  the  examination  and  cross- 
examination  of  witnesses  on  the  part  of  the  said  plaintiff,  and  on  the 
part  of  the  defendant  in  the  said  action,  and  for  receiving  other  proofs 
therein,  pursuant  to  the  statutes  in  that  case  made  and  provided,  and 
to  perform  all  such  matters  and  things  as  by  the  said  statutes  are  re- 
quired, and  that  this  writ  and  depositions  taken  in  manner  aforesaid 
be  transmitted  under  the  seal  of  your  said  court  to  the  office  of  the 
masters  of  our  said  court  {as  in  the  rule  of  court),  and  be  permitted  to 
be  read  and  given  in  evidence  on  the  trial  of  the  said  action,  saving  all 
just  exceptions :  Now  know  ye  therefore  that  we  command  you  that 
you  do  with  all  due  diligence  hold  a  court  for  the  examination  and 
cross-examination  on  oath  of  the  witnesses  on  the  part  of  the  said 
plaintiff,  and  on  the  part  of  the  said  defendant,  upon  certain  interro- 
gatories to  be  exhibited  to  you  by  the  parties  aforesaid,  or  one  of  them, 
in  the  action  aforesaid  [or  "viva  voce"],  and  for  receiving  other  proofs 
therein,  pursuant  to  the  said  statutes,  and  that  you  do  and  perform  all 
such  other  matters  and  things  in  this  behalf  as  by  the  said  statutes  you 
are  required  to  do  and  perform,  and  we  hereby  give  you  full  power 
and  authority  to  do  so :  and  how  you  shall  have  executed  this  writ 

make  known  to  us  on ,  at ,  together  with  this  writ,  under  the 

seal  of  your  said  court,  to  the  said  .     Witness  (name  of  the  chief 

justice  or  chief  baron),  at  Westminster,  the day  of ,  in  the 

year  of  our  reign. 


4.  Rule  for  a  Mandamus  to  the  East  Indies. 

[^Formal  parts  as  wswaZ.]  It  is  ordered,  that  a  writ  in  the  nature  of 
a  mandamus  or  commission  issue,  directed  to  the  chief  justice  and  the 
other  judges  of  the  supreme  court  of  judicature  at  Fort  William,  in 
Bengal,  in  the  East  Indies,  commanding  them  to  hold  a  court  for  the 
examination  vivd  voce  on  oath  of  H.  H.,  M.  F.  and  several  other  per- 
sons, witnesses  on  the  part  of  the  plaintiffs,  and  also  for  the  examina- 
tion of  witnesses  on  the  part  of  the  defendants,  and  for  receiving  other 
proofs  therein,  pursuant  to  the  statutes  in  the  thirteenth  year  of  his  late 
majesty  Kin^  George  the  Third,  chapter  63,  and  the  first  year  of  his 
late  majesty  King  William  the  Fourth,  chapter  22:  And  it  is  ordered, 
that  each  party  be  at  liberty  to  cross-examine  the  other's  witnesses, 
and  that  the  said  chief  justice  and  other  judges  of  the  said  court  shall 
do  and  perform  all  such  other  matters  and  things  as  are  required  and 
authorized  by  the  said  statutes:  And  it  is  further  ordered,  that  the  said 

(a)  The  mandamus  is  directed  to  the  court,  which  is  to  take  the  exami- 
nations. A  mandamus  to  Madras  is  directed  to  the  chief  justice  and  other 
judges  of  the  supreme  court  of  judicature  at  Madras,  in  the  East  Indies: 
(see  R.  V.  Douglas,  13  Q.  B.  44.)  The  writ  is  sued  out  in  the  same  way  as 
a  commission,  as  to  which  see  ante,  178.) 
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writ,  examinations  and  cross-examinations  and  other  proceedings  taken 
thereunder  be  transmitted  under  the  seals  of  two  or  more  of  the  judges 
of  the  said  court  to  the  office  of  the  masters  of  this  court,  and  be  per- 
mitted to  be  read  and  given  in  evidence  on  the  trial  of  this  cause, 
saving  all  just  exceptions;  and  that  the  trial  of  this  cause  be  postponed 
until  the  return  of  the  said  writ  (a):  [And  it  is  further  ordered,  that 
the  above-mentioned  writ  do  not  issue  until  three  weeks  after  the 
plaintiffs  shall  have  put  in  their  answer  in  chancery,  and  after  produc- 
tion of  the  notes  on  which  this  action  is  brought  by  the  plaintiffs' 
attorney  to  the  defendants'  attornies  for  inspection,  and  the  delivery  of 
copies  of  the  said  notes  by  the  said  plaintiffs'  attorney  to  the  said  de- 
fendants' attornies  :  And  it  is  further  ordered,  that  each  party  do  bear 
his  own  costs  in  the  first  instance  of  the  execution  of  the  above  writ, 
and  of  the  court  fees  for  meetings  held  for  the  examination  of  their  re- 
spective witnesses,  and  that  such  costs  be  ultimately  dealt  with  by  this 
court  under  the  statutes  in  that  case  made  and  provided :]  And  lastly, 
it  is  ordered,  that  the  above-mentioned  writ  be  made  returnable  on  the 

day  of term  next. 

By  the  Court. 


5.  Mandamus  thereon  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith  :  To  the  chief  justice  and 
other  judges  of  the  supreme  court  of  judicature  at  Fort  William,  in 
Bengal,  in  the  East  Indies,  greeting  :  Whereas  an  action  is  now  de- 
pending in  our  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  at 
Westminster,  between and plaintiffs  and and de- 
fendants :  And  it  hath  been  duly  ruled  and  ordered  by  our  said  court, 
that  this  writ  shall  be  issued,  commanding  j'ou  to  hold  a  court  for  the 
examination  viva  voce  on  oath  of  H.  W.,  M.  F.  and  several  other  per- 
sons, witnesses  on  the  part  of  the  plaintiffs,  and  also  for  the  examina- 
tion of  witnesses  on  the  part  of  the  defendants,  and  for  receiving  other 
proofs  therein,  pursuant  to  the  statutes  in  this  behalf,  that  is  to  s&y,  the 
statutes  of  the  thirteenth  year  of  his  late  majesty  King  George  the 
Third,  chapter  63,  and  the  first  year  of  his  late  majesty  King  William 
the  Fourth,  chapter  22 ;  and  that  each  party  be  at  liberty  to  cross- 
examine  the  other's  witnesses ;  and  it  has  also  been  duly  ruled  and  or- 
dered by  our  said  court,  that  you  do  and  perform  all  such  other  matters 
and  things  as  are  required  and  authorized  by  the  said  statutes ;  and  that 
this  writ,  examinations  and  cross-examinations  and  other  proceedings 
taken  thereunder  be  transmitted  under  the  seals  of  ,two  or  more  of  the 
judges  of  your  said  court  to  the  office  of  the  masters  of  our  said  court, 
and  be  permitted  to  be  read  and  given  in  evidence  on  the  trial  of  the 
said  cause,  saving  all  just  exceptions;  and  that  the  trial  of  the  said 
cause  be  postponed  until  the  return  of  this  writ,  and  that  each  party  do 
bear  and  pay  their  and  his  own  costs  in  the  first  instance  of  the  exe- 
cution of  this  writ,  and  of  the  court  fees  for  meetings  held  for  the  exa- 
mination of  their  respective  witnesses,  and  that  such  costs  be  ultimately 
dealt  with  by  our  said  court  under  the  statute  in  that  case  made  and 
provided ;  and  that  the  said  writ  be  made  returnable  on  the day 


(a)  The  following  terms  between  the  brackets  were  imposed  in  the  parti- 
cular case  from  which  this  form  was  framed. 
(6)  See  the  notes  ante,  178,  183. 
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of terra  next :  Now  know  ye  that  we  command  you,  that  you  do 

with  all  convenient  speed  hold  a  court  for  the  examination  and  cross- 
examination  vivd  voce  of  the  said  H.  W.  and  M.  F.  and  several  other 
persons,  witnesses  on  the  part  of  the  said  plaintiffs,  and  for  the  exami- 
nation and  cross-examination  vivd  voce  of  witnesses  upon  the  'part  of 
the  said  defendants  in  the  action  aforesaid,  and  for  receiving  other 
proofs  therein,  pursuant  to  the  said  statutes;  and  that  you  do  and  per- 
form all  such  other  matters  and  things  in  this  behalf  as  by  the  said 
statutes  you  are  required,  and  we  hereby  give  you  full  power  and 
authority  to  do  so :  And  how  you  sliall  have  executed  this  writ  make 
known  to  us  [or  in  C.  P.  "  to  our  justices  of  the  bench,"  or  in  Exch, 

"  to  the  barons  of  our  exchequer,  at  Westminster,"]  on  the  day 

of ,  in  the  year  of  our  Lord ,  together  with  this  writ,  under 

seal,  as  directed  by  the  acts  of  parliament  in  that  behalf.  Witness 
{name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at  Westmin- 
ster, the day  of ,  in  the year  of  our  reign. 

*  Indorse  the  vxrit  thus :  This  writ  was  issued  by 

W.  M.  of  No.  — , street, 

in  the  city  of  London, 

attorney  for  the  plaintiffs  within  named. 


6.  Interrogatories  on  a  Mandamus. 

Interrogatories  to  be  administered  to  W,  W.,  a  witness  to  be 
produced,  sworn  and  examined  on  the  behalf  of  A.  B.,  in  an 
action  now  depending  in  the  court  of  Queen's  Bench  [or  "  C.  P." 
or  "  Exch.  of  Pleas"],  at  Westminster,  between  the  said  A.  B. 
plaintiff  and  C  D.  defendant,  before  the  chief  justice  and  other 
judges  of  the  supreme  court  of  judicature  at  Fort  William,  in 
Bengal,  under  and  by  virtue  of  a  writ  in  the  nature  of  a  manda- 
mus or  commission  issued  in  pui-suance  of  a  rule  of  the  said  court 

of  [Queen's  Bench]  made  on  the daj'  of ,  a.d. ,  and 

directed  to  the  saia  chief  justice  and  other  judges,  commanding 
them  to  hold  a  court  for  the  examination  of  the  said  W.  W.,  a 
witness  on  the  part  of  the  [plaintiff],  and  for  receiving  other 
proofs  therein,  pursuant  to  the  statutes  of  the  thirteenth  year  of 
the  reign  of  King  George  the  Third,  chapter  63,  and  the  first  year 
of  his  late  majesty  King  William  the  Fourth,  chapter  22,  and  to 
perform  all  such  matters  and  things  as  by  the  said  writ  or  com- 
mission are  commanded  to  be  performed. 
First,  &c.  [proceed  as  directed  in  the  form  of  Interrogatories,  ante, 
165. 


I 


Sect.  XI f. — Witnessks— compelling  Attendance  of,  &o. 
AT  A  Trial  op  Nisi  Prius. 


1.  Praecipe  for  Subpcerui. 

- —  to  wit.  Subpoena  for  W.  W.,  T.  W.,  S.  W.,  and  F.  W.,  to 
testify  between  A.  B.  plaintiff  and  C.  D.  defendant,  on  the  part  of  the 
plaintiff  [or  "  defendant"]. 

P.  A.  plaintiff's  [or  "  defendant's"]  attorney  [or  "agent"]. 

,  18—. 
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2.  Writ  of  Subpcsna  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  to  W.  W.  {the  names  of 
the  witnesses),  greeting  :  We  command  you,  that,  laying  aside  all  and 
sinsular  business  and  excuses  [if  tlie  writ  is  to  be  served  in  Scotland 
or  Ireland,  in  pursuance  of  a  Jtcdge's  order  for  that  purpose,  here 

(a)  See  as  to  this  writ,  and  the  practice  on  it,  1  Pr.  10th  ed.  328  to  332. 
The  names  of  four  witnesses  may  be  inserted  in  one  writ,  but  not  more. 
{Doe  V.  Andrews,  Cowp.  846;  2  Tidd.  855.)  The  christian  and  surnames  of 
each  witness  should  be  inserted  in  it.  It  has  been  held  that  it  may  be 
issued  in  blank,  and  the  name  of  the  witness  inserted  after  he  has  been 
served,  and  at  the  time  he  is  called  in  court  ( Wakefield  v.  Gall,  Holt,  C.  N. 
P.  526) ;  but  this  may  be  questionable :  (and  see  per  Lord  Abinger,  C.  B., 
in  Barber  v.  Wood,  2  M.  &  Rob.  172.)  It  should  state  the  names  of  all  the 
plaintiffs  and  defendants;  describing  them  as  "John  Nokes  and  another," 
or  the  like,  would  not  suflSce:  (see  Doe  v.  Thomson,  9  Dowl.  948.)  It  must 
specify  the  place  of  trial.  {Milson  v.  Day,  3  M.  &  P.  333;  see  Chapman  v. 
Davis,  1  Dowl.  N.  S.  239 ;  3  Sc.  N.  R.  319 ;  and  see  the  cases,  1  Pr.  10th 
ed.  328.)  A  subpoena  requiring  the  party  to  attend  the  trial  of  a  cause  on 
the  commission  day  of  the  assizes  extends  to  the  whole  assizes,  and  it  need 
not  go  on  to  require  his  attendance  from  day  to  day  until  the  cause  is  tried. 
{Scholes  V.  Hilton,  10  M.  &  W.  15  ;  2  Dowl.  N.  S.  229.)  But  where  a  sub- 
poena required  a  defendant's  attorney  to  appear  on  a  particular  day,  but  did 
not  command  him  to  appear  "  from  day  to  day"  after  that  day,  the  cause  was 
postponed  at  the  instance  of  the  defendant,  and  the  attorney  did  not  appear 
on  the  day  when  the  cause  was  called  on ;  the  court  refused  an  attachment 
for  disobedience  to  the  subpoena.     {Faughton  v.  Brine,  9  Dowl.  179.) 

The  writ  is  tested  in  the  name  of  the  chief  justice  or  chief  baron  of  the 
court  out  of  which  it  is  issued ;  or  if  he  be  dead,  then  in  the  name  of  the 
first  puisne  judge  or  baron  of  that  court.  It  must,  in  all  cases,  be  tested 
in  term  time;  if  tested  in  vacation,  it  would  be  void.  (Edgell  v.  Curling, 
14  L.  J.,  C.  P.,  27  ;  8  Sc.  N.  R-  663 ;  7  M.  &  Gr.  958 ;  2  D.  &  L.  600.)  If 
issued  in  term  time,  it  is  usually  tested  on  the  first  day  of  the  term ;  if 
issued  in  vacation,  it  is  usually  tested  of  the  last  day  of  the  term ;  but  any 
day  in  term  will  do.  There  does  not  appear  to  be  any  legal  objection  to  its 
being  tested  or  sued  out  before  issue  is  joined  (see  R.  v.  Fickery,  12  Q.  B. 
478),  but  the  practice  is  not  to  issue  it  until  after  it  is  joined. 

The  writ  is  sued  out  on  a  pracipe,  and  signed  and  sealed  as  any  other, 
writ,  in  the  ordinary  way.  It  should  be  indorsed  with  the  name  and  address 
of  the  attorney  who  sued  it  out.  Take  the  writ  with  the  pracipe  to  the 
master's  office,  and  the  clerk  will  there  sign  and  seal  the  writ  and  file  the 
pracipe.  Make  as  many  copies  of  the  writ  on  paper  as  there  are  witnesses 
to  be  subpoenaed. 

In  each  copy  it  is  the  practice  only  to  insert  the  name  of  the  witness  on 
whom  it  is  to  be  served,  although  there  are  other  names  in  the  subpoena 
itself.  (Mullett  v.  Hunt,  1  C.  &  M.  752.)  Care  must  be  taken  that  the  copy 
is  in  other  respects  correct.  Where  the  subpoena  required  the  witness  to 
appear  on  the  27th  May,  and  the  copy  served  required  him  to  appear  on  the 
24th,  an  attachment  for  disobeying  the  writ  was  refused.  {Doe  d.  Clarke  v. 
Thompson,  9  Dowl.  948.) 

If  the  cause  be  made  a  remanet,  the  subpoena  must  be  altered  and  resealed, 
and  a  copy  of  it  again  served.  {Anon.  23rd  June,  1792,  MS.  of  Bayley,  J.  j 
Sydenham  v.  Rand,  2  Tidd.  805 ;  3  Doug.  429.)  A  witness  is  not  bound  to 
obey  a  subpoena  altered  by  the  attorney  from  the  sittings  for  which  it  was 
originally  sued  out  to  a  subsequent  sittings  without  it  being  resealed, 
{Barber  v.  Wood,  2  M.  &  Rob.  172.)  The  original  teste  in  this  case  will 
remain. 
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sai/ :  "  wherever  you  shall  be  within  our  United  Kingdom"],  you  and 
every  of  you  be  and  appear  in  your  proper  persons  before  our  right 
trusty  and  well-beloved  John  Lord  Campbell,  our  chief  justice  assigned 
to  hold  pleas  in  our  court  before  us  [or  in  C.  P.  "  before  Sir  John 
Jervis,  knight,  our  chief  justice  of  the  bench ;"  or  in  tlie  Exch. 
"  before  Sir  Frederick  Pollock,  lord  chief  baron  of  our  court  of  Ex- 
chequer"] at  Westminster,  at  the  Guildhall  of  the  city  of  London, 
[or  in  Middlesex,  "  at  Westminster  Hall,  in  the  county  of  Middle- 
sex," adding,  in  the  Exch.  "in  the  place  where  our  said  court  of 
Exchequer  is  usually  holden  ;"  or,  at  the  assizes,  "  before  our  justices 

assigned  to  take  the  assizes  in  and  for  the  county  of ,  at ,  in 

the  said  county,"]  on ,  the day  of instant  [or  "next"], 

by of  the  clock  in  the  forenoon  of  the  same  day,  to  testify  all  and 

singular  those  things  which  you,  or  either  of  you,  know  in  an  action 
now  depending  in  our  court  of  Queen's  Bench  [or  *'  C.  P."  or  "  Ex- 
chequer of  Pleas"],  at  Westminster,  between  A.  B.  plaintiff  and 
C.  t).  defendant,  on  the  part  of  the  plaintiff  [or  "defendant"],  and 
on  that  day  to  be  tried  {a) ;  and  this  you,  or  any  of  you,  shall  by  no 
means  omit,  under  the  penalty  upon  each  of  you  of  lOOZ.  Witness 
{name  of  chief  justice,  or  in  Exchequer,  chief  baron),  at  West- 
minster, the day  of ,  in  the  year  of  our  Lord . 

*  [If  the  writ  is  to  be  served  in  Scotland  or  Ireland,  in  jmrsuance 
of  ajudge^s  order  for  that  purpose,  here  add  the  following  notice  to 
it :]  "  Take  notice  that  this  writ  was  issued  by  the  special  order  of 

Sir ,  knight,  one  of  her  majesty's  judges  [or  "barons"]  of  her 

court  of  Queen's  Bench  ['  C.  P.'  or  '  Exch.  of  Pleas'],  at  West- 
minster, dated ,  pursuant  to  the  statute  in  such  case  made  and 

provided."] 

3.  Praecipe  for  Subpcena  duces  tecum. 

to  wit.  Subpcena  for  W.  W.  to  testify  and  produce,  &c.  be- 
tween A.  B.  plaintiff  and  C.  T>.  defendant,  on  the  part  of  the  plaintiflF 
[or  "defendant"]. 

P.  A.  plaintiff's  [or  "  D.  A.  defendant's"]  attorney  [or  "  agent"]. 

,  18-. 


4.  Subpcena  duces  tecum  (b). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defendant  of  the  Faith,  to  W.  W.  greeting : 
We  command  you  that  [&c.  proceed  as  in  the  common  subpcena,  supra. 
No.  2,  to  the  statement  of  the  day  of  trial  inclusive,  and  then  thus ;] 
and  also  that  you  bring  with  you  and  produce  at  the  time  and  place 
aforesaid  [here  describe  shortly  the  deeds,  papers,  letters,  ^c.  you  re- 
quire the  witness  to  produce,  and  which  may  be  thus :  "  an  instrument 
being  or  purporting  to  be  an  indenture  of  lease  made  between  A.  B.  of 

the  one  part,  and  C.  D.  of  the  other  part,  and  dated  the day  of 

,  ;  a  paper  being  or  purporting  to  be  a  receipt  signed  by 

G.  G.  of  £ from  P.  P.,  and  dated  the day  of ,  a.d. ; 

(a)  It  will  be  observed  that  by  R.  M.  V.  1854,  form  2,  the  words  "  by  a 
jury,"  formerly  here  inserted,  are  left  out 

(6)  See  the  notes  as  to  the  common  subpcena,  supra,  188,  which  will  apply 
to  this  writ;  and  see  further  1  Pr.  10th  ed.  322. 
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an  information  and  complaint  in  writing,  on  or  about  the day  of 

, ,  made  and  laid  before  you  as  one  of  her  majesty's  justices 

of  the  peace  in  and  for  the  county  of ,  by against ,  re- 
specting an  alleged  offence  of  stealing  a  spoon,  and  also  a  warrant 
made  under  your  hand  and  seal  on  or  about  the  day  and  year  afore- 
said, whereby  certain  constables  to  whom  the  said  warrant  was  directed 

were  authorized  and  required  to  bring  the  said before  you  and 

others  of  her  majesty's  justices  of  the  peace  for  the  said  county,  at  a 

certain  time  and  place  therein  mentioned,  namely,  at ,  in  the  said 

county,  at  the  hour  of  eleven  of  the  clock  in  the  forenoon  of ,  the 

day  of ,  to  answer  to  the  complaint  therein  mentioned  ;  also 

another  information  and  complaint  in  writing  on  or  about  the day 

of ,  A.D.  18 — ,  made  and  laid  before  you  as  one  of  her  majesty's 

justices  of  the  peace  for  the  county  of ,  by  the  said against 

the  said ,  respecting  an  alleged  offence  of  stealing  a  spoon  ;  and 

also  the  deposition  and  depositions  and  examinations  made  by  the  said 

and  other  persons,  and  taken  by  you,  or  in  your  presence,  on  or 

about  the  said day  of ,  upon  the  hearing  of  the  said  infor- 
mations or  othe^^vise  ;  also  the  entries  of  the  dismissal  of  the  charges, 

on  the  occasions  aforesaid,  against  the  said ;  and  also  all  any  every 

other  entry  and  entries  of  the  proceedings  against  the  said  had 

upon  the  said  informations,  or  in  any  way  relating  to  or  affecting  the 
same,  together  with  all  copies,  drafts  and  vouchers  of  the  said  infor- 
mations, warrant,  depositions,  examinations  and  entry  of  dismissal,  or 
any  or  either  of  them,  and  also  all  other  entries,  writings  and  vouchers 
in  any  way  relating  to  the  same,"]  then  and  there  to  testify  and  show 
all  and  singular  those  things  which  you,  or  either  of  you,  knew,  or  the 
said  deed  or  instrument  doth  import,  of  and  concerning  a  certain  cause 
now  depending  [&c.,  conclude  as  in  the  common  subpoena,  supra, 
No.  2.] 

*  [If  the  ivrit  is  to  be  issued  into  Scotland  or  Ireland  pursuant  to 
a  Judge's  order,  then  add  to  the  subpoena  a  notice  a^  in  the  form.  No.  2, 
ante,  189.] 


5.  Order  of  Judge  for  a  Subpoena  duces  tecum  on  an  Officer  to  pro- 
duce a  Record  (a). 

B.^     I  order  that  a  subpoena  duces  tecum  do  issue  in  this  action  to 

V.  >  enforce  the  production  of  the  record  of (or  other  document 

D.J  or  minute  of  proceedings  officially  filed  of  record  in  any  court), 
deposited  in  the  Public  Record  Office  pursuant  to  the  statute.     Dated 


(a)  By  r.  32,  H.  T.  18.53,  "  No  subpoena  for  the  production  of  an  original 
record  shall  be  issued  unless  a  rule  of  court  or  the  order  of  a  judge  shall  be 
produced  to  the  officer  issuing  the  same,  and  filed  with  him,  and  unless  the 
writ  shall  be  made  conformable  to  the  description  of  the  document  mentioned 
in  such  rule  or  order."  The  party  applying  for  the  rule  or  order  must  satisfy 
the  court  or  judge  that  there  are  good  grounds  for  requiring  the  original 
record  rather  than  an  examined  office  copy  or  certified  copy,  where  such 
copy  would  be  evidence.  In  a  case  before  the  above  rule,  it  was  considered 
that  neither  the  Master  of  the  Rolls  nor  the  senior  clerk  in  the  petty-bag 
office  could  be  compelled  to  produce  the  rolls  of  the  Court  of  Chancery 
upon  a  subpoe/ia  duces  tecum,  but  that  the  proper  mode  of  obtaining  their 
production  at  a  trial  was  to  apply  to  the  senior  clerk  of  the  petty-bag  office, 
to  get  an  order  from  the  Master  of  the  Rolls  for  their  production,  which 
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G.  Affidavit  for  a  Bule  or  Order  for  a  Subpoena  to  compel  the  Attend- 
ance of  a  Witness  from  Ireland  or  Scotland  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Excb.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  E.  F.  of , ,  attorney  in  this  action  for  the  above-named 

plaintiff  \or  "  defendant"],  make  oath  and  say, 

1.  This  action  is  brought  to  recover  [&c.  state  shortly  for  wJiat  the 
action  is  brought^ 

2.  Issue  was  joined  in  this  action  on instant  [or  "  last"],  and 

the  same  is  now  pending  for  trial  at , 

3.  G.  H.,  who  is  at  present  residing  [at ]  in  that  part  of  the 

United  Kingdom  of  Great  Britain  and  Ireland  called  Scotland  \or 
"  Ireland"],  is  a  material  and  necessary  witness  for  the  plaintiff  \or 
"  defendant"]  on  the  trial  of  this  cause. 

4.  [Here  state  facts  showing  the  necessity  for  the  personal  attend- 
ance of  the  witness  at  the  trial.  It  may  be  as  well  to  show  that  he 
is  acquainted  with  material  facts,  or  that  he  is  in  possession  of  material 
documents.^ 

5.  The  personal  attendance  of  the  said  G.  H.  on  the  trial  of  this 
action  is  required  only  for  the  purpose  of  this  cause  as  a  witness  on 
the  behalf  of  the  plaintiff  [or  '*  defendant"],  and  for  no  other  pur- 
pose. 

7.  Order  of  a  Judge  for  such  a  Subpcena  {b). 

[Formal  parts  as  usual.']  1  do  order  that  a  writ  of  subpcena  ad 
testificandum  [or  "of  subpoena  duces  tecum"]  do  issue,  commanding 

G.  H.,  of ,  in  that  part  of  the  United  Kingdom  of  Great  Britain 

and  Ireland  called  [Scotland],  to  attend  the  trial  of  this  cause, 
wherever  he  shall  be  within  the  United  Kingdom,  as  a  witness  on  the 
part  of  the  plaintiff  [or  "defendant"],  and  to  bring  with  him  and 
produce  on  the  trial  the  following  documents. 

[Here  describe  them;  omit  this  latter  if  a  subpcena  duces  tecum  is 
not  required.] 


order  the  former  would  procure,  and  would  produce  the  rolls  at  the  trial, 
upon  being  served  with  a  subpcena  duces  tecum  for  such  purpose.  {Bentall 
V.  Sydney,  10  Ad.  &  E.  162 ;  2  P.  &  D.  416.)  The  form  of  the  order  will 
be  found  in  the  report  of  this  case.  If  the  subpcena  is  served  on  a  public 
officer,  and  his  personal  attendance  be  required,  he  must  be  informed  of  it 
at  the  time  of  service ;  otherwise  the  court  will  not  grant  an  attachment 
against  him  for  not  personally  attending.  {Bennett  v.  Jones,  2  Chit  Rep. 
403.)  Where  an  inferior  clerk  in  a  public  office  is  subpoenaed  to  produce  a 
document,  it  may  sometimes  be  necessary  to  communicate  with  his  principal 
on  the  subject:  (see  Amten  v.  Evans,  9  Dowl.  408.) 

(a)  The  17  &  18  Vict.  c.  34,  allows  a  subpcena  to  be  issued  in  this  case  on 
a  rule  of  court  or  judge's  order  obtained  for  that  purpose :  (see  1  Pr.  10th  ed. 
337.) 

(&)  The  order  is  obtained  ex  parte.  In  term  time  it  seems  that  the  appli- 
cation should  be  made  to  the  court  for  a  rule,  and  not  to  a  judge  at  cham- 
bers. The  rule  is  absolute  in  the  first  instance.  {Harris  v.  Barber,  25  L.  J., 
Q.  B.,  98;  Readman  v.  Bowers,  1  Jur.  N.  S.  1032.) 
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8.  Subpoena  in  that  Case. 
[.See  the  form,  No.  4,  and  note  atfoot.'\ 


9.  Affidavit  to  obtain  Habeas  Corpus  at  Testificandum  where  a 
Witness  is  in  Custody  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
1,  A.  B.  of ,  the  above-named  plaintiff,  make  oath  and  say, 

1.  This  cause  is  set  down  for  trial  at  the  sittings  after  this  present 
term,  to  be  holden  at  the  Guildhall,  London  [or  **  at  Westminster 
Hall  in  the  county  of  Middlesex,"  or  "  notice  of  trial  in  this  cause  is 

given  for  the  next  assizes  to  be  holden  at ,  in  and  for  the  county 

of ."] 

2.  W.  W.  now  a  prisoner  for  debt,  in  custody  of  the  keeper  of  the 

Queen's  Prison  [or  "  in  the  county  gaol  of ,"  as  the  case  may 

be\  is  a  material  and  necessary  witness  for  me  on  the  trial  of  this 
cause. 

3.  I  am  advised  and  verily  believe,  that  I  cannot  safely  proceed  to 
the  trial  of  this  cause  without  the  testimony  of  the  said  W.  W. 

4.  The  said  W.  W.  is  ready  and  willing  to  attend  as  a  witness  at  the 
trial  of  the  said  cause  [omit  this  if  not  according  to  thefact^. 

Sworn  [&c.  as  usual,  see  post,  ^'Affidavits." }  A.  B. 


(a)  If  the  witness  be  in  custody  at  the  time  of  the  trial,  the  only  way  of 
bringing  him  into  court  to  give  evidence  is  by  habeas  corpus  ad  testificandum, 
as  provided  for  by  the  44  Geo.  3,  c.  102:  (see  1  Pr.  10th  ed.  334;  Taylor  on 
Evid.  991.) 

This  writ  is  obtained  upon  application  to  the  court  or  to  a  judge  at  cham- 
bers (Graham  v.  Gloier,  25  L.  J.,  Q.  B.,  10;  Browne  v.  Gisbome,  2  Dowl. 
N.  S.  963 ;  see  Gordon's  case,  2  M.  &  S.  582 ;  and  Fennell  v.  Tait,  1  C,  M. 
&  R.  582),  founded  upon  an  affidavit  stating  that  the  party  is  a  material 
witness  in  custody,  stating  the  place  and  cause  of  his  confinement,  and  that 
the  party  making  the  application  cannot  in  his  absence  safely  proceed  to 
trial;  and  if  the  prisoner  be  confined  at  a  great  distance  from  the  place  of 
trial,  the  court  or  judge  will  perhaps  require  that  the  affidavit  should  point 
out  in  what  manner  his  testimony  is  material.  (Standard  v.  Barber,  2  Tidd, 
Pr.  9th  ed.  858;  2  Taylor  onEvid.  990.)  It  is  usual  to  state  in  the  affi- 
davit that  the  witness  is  willing  to  attend  the  trial  as  a  witness  (see  R.  v. 
Murray,  2  Tidd,  809),  but  this  seems  unnecessary :  (see  Taylor  on  Evid. 
990.)  Where  the  application  appeared  to  be  a  mere  contrivance  to  remove 
a  prisoner  in  execution,  the  writ  was  refused.  (R.  v.  Burbage,  3  Burr.  1440.) 
In  a  recent  case  the  writ  was  granted  to  bring  up  a  witness  in  custody  for 
debt  to  give  evidence  before  an  arbitrator  under  the  C.  L.  P.  Act,  1852,  s.  5. 
(Graham  v.  Glover,  25  L.  J.,  Q.  B.,  10.)  The  judge  being  satisfied  that  the 
writ  ought  to  be  granted  will  grant  his  fiat  for  it.  Ingross  the  writ  on  plain 
parchment :  (see  R.  v.  Murray,  2  Tidd,  809,  n.)  Take  the  writ  and  affidavit 
to  a  judge's  chambers,  and  he  will  indorse  his  name  upon  the  WTit.  (R,  v. 
Roddam,  Cowp.  672.)  It  must  be  directed  to  the  officer  in  whose  custody 
the  witness  is.  Then  take  the  writ,  together  with  the  pracipe,  to  one  of 
the  masters,  and  the  clerk  there  will  sign  and  seal  it.  Then  leave  it  with 
the  officer  to  whom  it  is  directed.  Pay  or  tender  to  him  his  reasonable 
charges  for  bringing  up  the  witness,  and  he  will  bring  him  into  court  on  the 
day  of  trial,  according  to  the  exigency  of  the  writ.  If  the  officer  disobey 
the  writ,  he  will  be  subject  to  an  attachment. 
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10.  Proccipe  for  Habeas  Corpus  at  Testificandum. 

to  wit.    Habeas  corpus  to  testify,  between  A.  B.  plaintiff  and 

C  D.  defendant,  on  the  part  of  the  plaintiff  [or  "  defendant."] 

,  18—.    P.  A.  attorney. 


11.  Habeas  Corpus  ai  Testificandum. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  keeper  of 

the  Queen's  Prison  [or  "  to  the  sheriff  of ,"  or  '•  to  the  governor 

of  the  gaol  of  ,"  or  other  the  commanding  officer  or  person  in 

whose  custody  the  prisoner  is],  greeting :  We  command  you,  that  you 
have  the  body  of  W.  W,  detained  in  our  prison,  under  your  custody, 
as  it  is  said,  under  safe  and  secure  conduct,*  before  our  right  trusty 
and  well-beloved  {name  of  chief  justice),  our  chief  justice  assigned  to 
hold  pleas  in  our  court  before  us  [or  in  C.  P.  "  before  our  right  trusty 
and  well-beloved  (name  of  chief  justice),  our  chiefjustice  assigned  to 
hold  pleas  in  our  court  of  the  Bench,"  or  in  the  Exch.  **  before  our 
right  trusty  and  well-beloved  {name  of  chief  baron),  our  lord  chief 
baron  of  our  court  of  Exchequei-"],  at  Westminster,  at  the  Guildhall 

[&c.,  flw  in  the  subpcena,  supra,  No.  2],  on ,  the day  of 

next,  by of  the  clock  in  the  forenoon  of  the  same  day,  then  and 

there  to  testify  the  truth,  according  to  his  knowledge,  in  an  action  now 
depending  in  our  court  of  Queen's  Bench  [or  "  C.  F."  or  "  Exch.  of 
Pleas"],  and  then  and  there  to  be  tried,  between  A.  B.  plaintiff  and 
C.  D.  defendant,  on  the  part  of  the  said  A.  B.  [or  "  the  said  C.  2?."] ; 
and  immediately  after  the  said  W.  W.  shall  then  and  there  have  given 
his  testimony  before  our  said  chiefjustice  [or  "  chief  baron,"  if  in 
tovm,  and  if  at  the  assizes,  "  before  our  said  justices,"]  that  you  return 
him  the  said  W.  W.  to  our  said  prison,  under  safe  and  secure  conduct ; 

and  have  there  then  this  writ.     Witness {name  of  chief  justice, 

or  in  Exch.  of  chief  baron),  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord . 

[indorse  the  tcrit  jcith  the  name  and  place  of  business  of  the  attor- 
ney/ by  whom  it  is  issued.] 
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CHAPTER  XL 

THE  NISI  PRIUS  RECORD. 


1.  Form  of,  in  general. 

By  r.  H.  T.  1853,  in  the  Appendix  of  Forms,  the  nisi  prius  record  is 
directed  to  be  a  copy  of  the  issue  as  delivered  in  the  action.  It  is 
thereby  ordered  to  be  engrossed  on  parchment,  and  in  a  more  conve- 
nient shape  than  that  theretofore  in  use.  A  printed  copy  of  the  panel 
of  the  jurors  summoned  must  be  annexed  to  the  record :  (C.  L.  P.  Act, 
1852,  s.  106.)  Also,  if  there  be  any  particulars  of  demand  or  set-off, 
or  of  plaintiff's  claim,  or  defendant's  defence  in  ejectment,  the  same 
should  be  annexed  to  it:  (see  1  Pr.  10th  ed.  341.) 

If  the  record  is  grossly  imperfect,  the  judge  may  refuse  to  try  the 
cause :  (see  R.  v.  Tremaine,  8  D.  &  R,  590 ;  Bent  v.  Benj/on,  6  C.  & 
P.  217.)  Where  it  varied  from  the  issue,  but  agreed  with  the  decla- 
ration delivered,  the  variance  was  held  immaterial.  {Shepley  v.  Marsh, 
2  Str.  1131 ;  Voe  d,  Cotterill  v.  WyJde,  2  B.  &  Aid.  472;  Jones  v. 
Tatkam,  8  Taunt.  634;  see  Wreathcock  v.  Bingham,  Barnes,  476.) 
A  variance  or  mistake  in  it  may  in  general  be  amended,  and  this  at 
any  time,  under  the  C.  L.  P.  Act,  1852,  s.  222. 

See  further  as  to  the  nisi  prius  record,  1  Pr.  10th  ed.  340. 


2.  Nisi  Prius  Record  where  the  Issue  of  Fact  is  to  he  tried  by  a 
Judge  without  a  Jury. 

\By  r.  M,  V.  1854,  the  form  of  the  nisi  prizes  record  in  this  case  is 
directed  to  be  the  same  as  that  prescribed  by  the  rule  of  H.  T.  1853, 
supra.'] 
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CHAPTER  XII. 
OBTAINING  SPECIAL  JURY  OR  VIEW. 


1.  Notice  for  a  Special  Jury  at  the  Assizes  (a). 

[Title  of  court  and  cause  as  usual.l 
Take  notice,  that  it  is  the  intention  of  the  plaintiff  [or  "defendant"] 

to  have  this  caase  tried  by  a  special  jury.     Dated  . 

P.  A.  plaintiff's  [<rr  "  defendant's"] 

attorney  [or  "agent"! 

To  the  above-named  plaintiff  (state  his  address) 

[or  "  defendant"]  and  Mr. ,  his 

attorney  [or  "  agent."] 


2.  Notice  to  Sheriff  that  the  Cause  is  to  be  tried  by  a  Special 
Jury  (b). 

[Title  of  court  and  cause  as  usttalJ] 

Take  notice,  that  this  cause,  which  is  to  be  tried  at (as  in 

notice  of  trial),  is  to  be  so  tried  by  a  special  jury  of  the  county  [or 

"  city"]  of .     Dated . 

Yours,  &c. 
P.  A.  plaintiff's  [or  "  defendant's"] 

attorney  [or  "agent"] ■ 

To  the  sheriff  [or  "sheriffs"]  of  (state  his  caress.) 
and  his  undersheriff. 


3.  Affidavit  on  part  of  a  Defendant  in  any  Case,  or  on  the  part  of  a 
Plaintiff  in  Neplevin,  to  obtain  a  Rule  for  a  Special  Jury  in 
London  or  Middlesex  (c). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  D.  A.  of ,  attorney  for  the  above-named   defendant  [or 

"plaintiff,"  if  in  replevin'^  in  this  cause,  make  oath  and  say, 

1.  Issue  was  joined  in  this  action  on last  [or  "  instant."] 

2.  The  venue  herein  is  in  the  county  [or  "  city   ]  of . 

3.  No  notice  of  trial  has  been  given  in  this  action  [or  if  a  notice  has 

(a)  This  notice  may  be  given  under  the  109th  sect  of  the  C.  L.  P.  Act, 
1852,  which  see,  1  Pr.  10th  ed.  346. 

(6)  This  notice  is  given  under  the  112th  sect,  of  the  C.  L.  P.  Act,  1852, 
which  see  1  Pr.  10th  ed.  346. 

(c)  This  affidavit  is  required  by  r.  44.  H.  T.  1853.  See  1  Pr.  10th  ed. 
347.  The  plaintiff,  except  in  replevin,  may  obtain  the  rule  as  a  matter  of 
course  without  the  affidavit. 

k:2 
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been  given,  say :  "  that  on  the day  of  instant  [or  "  last"] 

notice  was  given  on  the  part  of  the  above-named  plaintiff  for  the  trial 

of  this  action  for  the sitting,  to  be  holden  at  the  Guildhall,  in  and 

for  the  city  of  London  [or  'at  Westminster, Hall,  in  and  for  the  county 

of  Middlesex'],  and  the  first  day  of  such  sitting  is  the day  of 

instant  [or  'next']."     [If  issue  has  not  been  joined,  state  the  fact,  and 
the  reason  for  making  the  application:  see  1  Pract.  10th  ed.  347.] 


4.  Hulefor  Special  Jury  in  London  or  Middlesex  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

the day  of ,  18 — . 

B.  "^  It  is  ordered,  that,  at  the  expense  of  the  plaintiff  [or  "  defend- 
V.  >  ant"]  forty-eight  special  jurors  shall  be  nominated  out  of  the 
D.  J  jurors'  book  and  special  jurors'  list  for  the  city  of  London  [or 
"county  of  Middlesex"]  qualified  to  serve  on  special  juries  for  the  said 
city  [or  "  county"],  and  be  reduced  before  the  secondaries  of  the  said 
city  [or  "the  undersheriff  of  the  said  county"],  of  whom  twelve  shall 
be  struck  out  by  each  party,  and  the  remaining  twenty-four  jurors 
shall  be  placed  on  a  panel  for  the  trial  of  the  said  cause,  pursuant  to 
the  statute  6  Geo.  4,  c.  50,  and  the  Common  Law  Procedure  Act, 
1852 :  And  that  the  sheriffs  of  the  said  city  [or  "  sheriff  of  the  said 
county"]  do  cause  the  said  twenty-four  jurors  to  be  summoned  to 
attend  at  the  said  trial,  and  that  they  do  attend  accordingly.     On  the 

motion  of  Mi*.  ,  for  the  plaintiff  [or  "  defendant"]. 

By  the  Court 


6.  Summons  far  Leave  to  nominate  and  strike  a  Special  Jury  accord- 
ing to  the  Practice  before  tlie  C.  L.  P.  Act,  1852  {b). 

[Formal parts  as  usual,']  "  to  show  cause  why  a  special  jury  of  the 

county  of  should  not  be  nominated  and  struck  at  the  expense  of 

the  plaintiff  [or  'defendant']  for  the  trial  of  this  action,  pursuant  to 
the  practice  before  and  at  the  time  of  the  passing  of  the  C.  L.  P.  Act, 
1852." 


6.  Order  thereon. 

[Formal  parts  as  usual.']     "  I  do  order  that  a  special  jury  of  the 

county  of be  nominated  and  struck  at  the  expense  of  the  plaintiff 

[or  '  defendant']  for  the  trial  of  this  cause,  pursuant  to  the  practice 
before  and  at  the  time  of  the  passing  of  the  C.  L.  P.  Act,  1852." 


7.  Rule  Nisi  for  a  similar  Purpose, 

,  the day  of ,  a.d.  18 — . 

[Formal  parts  as  usual,]  "  to  show  cause  why  a  special  jury  for  the 

(a)  See  the  C.  L.  P.  Act,  1852,  s.  110,  and  the  practice.]  Pr.  10th  ed. 
340.  This  rule,  when  obtained  by  a  plaintiff,  is  drawn  up  as  a  matter  of 
course  upon  the  production  of  a  motion  paper  signed  by  counsel,  for  which 
a  fee  of  10s.  6d.  must  be  paid  to  the  latter. 

(b)  See  the  proviso  at  end  of  C.  L.  P.  Act,  1852,  s.  108,  1  Pr.  10th  ed. 
345. 
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trial  of  this  cause  should  not  be  struck  pursuant  to  the  practice  before 
and  at  the  time  of  passing  the  C.  L.  P.  Act,  1852." 


8.  Huh  absolute  thereon. 

[Formal  parts  as  usunl.']  It  is  ordered  that  the  sheriff  [or  "  she- 
rift"]  of  the  county  [or  "  city"]  of shall,  at  the  expense  of  the 

plaintiff  [or  "  defendant"],  upon  notice  of  this  rule  to  be  given  to  his 
undersheriff,  attend  one  of  the  masters  with  the  jurors'  book  and  spe- 
cial jurors'  list  for  the  said  county  [or  "  city"],  pursuant  to  the  statute 
in  that  case  made  and  provided,  and  the  numbers  referring  to  the  names 
on  such  list,  written  on  distinct  pieces  of  parchment  or  card,  as  required 
by  the  said  statute ;  and  that  such  master  shall,  pursuant  to  the  said 
statute,  nominate  thereout  forty-eight  persons  being  qualified  to  serve 
on  special  juries  for  the  said  county  [or  "city"],  of  whom  twelve  shall 
be  struck  out  on  each  side,  and  the  remaining  twenty-four  shall  be 
returned  by  the  said  sheriff  [or  "sheriffs"]  to  try  the  issue  [or  "issues"] 

joined  between  the  parties.    Upon  the  motion  of  Mr. . 

By  the  Court. 

9.  Affidamt  to  obtain  a  Rule  for  a  View  (a). 

[Title  of  court  and  cause  as  usual.'] 

I,  P.  A.,  of ,  the  attorney  for  the  plaintiff"  [or  "defendant"] 

herein,  make  oath  and  say  : — 

1.  This  is  an  action  on  the  case  [or  "trespass"]  [&c.  State  the 
nature  of  the  action.'] 

2.  On  behalf  of  the  plaintiff  [or  "  defendant"]  it  is  considered 
necessary  [or  "  expedient"]  that  a  view  of  the  property  in  question  be 
had  by  some  of  the  jury  in  the  usual  manner. 

3.  The  place  at  which  the  view  is  to  be  made  is  at ■,  in  the 

county  of .     The  office  of  the  undersheriff  of  the  said  county  is 

situate  at ,  in  the  said  county,  and  the  distance  of  the  said  place 

at  which  the  said  view  is  to  be  made,  from  the  said  office  of  the  said 

undersheriff,  is  about miles,  and  does  not  [or  "  does"]  exceed  five 

miles. 


10.  PrcBcipefor  Rule  or  Order  for  a  View. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

"^      Rule  [or  "  order"]  for  a  view,  in  an  action  between  A.  S. 

(venue)  >  plaintiff  and  C.  D.  defendant,  to  be  had  on  ,  at  

to  wit.  3  o'clock  in  the  forenoon  [or  "  afternoon"],  at  . 

Name  of  plaintiff's  shower, 

S.S. 
Name  of  defendant's  shower, 
T.T. 

P.  A., ,  plaintiff's  [<w  "defendant's"] 

attorney,  {his  address),  the  

day  of ,  A.D. . 

(a)  This  affidavit  as  to  the  place  at  which  the  view  is  to  be  made,  and  the 
distance,  &c.  from  the  office  of  the  undeisheriff,  is  required  by  the  H.  T. 
1853,  r.  49.    See  1  Pr.  10th  ed.  350. 
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1 1  •  Rule  for  a  View  (a). 

In  the  Q.  B.  ["C.  P."  m-  "  Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

B.^     Upon  reading  the  affidavit  of  ;-,  it  is  ordered,  that  the 

V.   >  sheriff  of ,  according  to  the  statute  in  that  case  made  and 

D.  y  provided,  shall  have  [six  or  more  of  the  jury,  or  if  a  special  jury, 
say,  "six  or  more  of  the  first  twelve  of  the  jury"]  summoned  and  im- 
panelled to  trj'  the  matters  in  question  between  the  said  parties,  or  as 
many  more  of  them  as  he  shall  think  fit,  to  take  a  view  of  the  place  in 

question,  on ,  the day  of next,  at of  the  clock  in 

the  noon  of  the  same  day  [which  said  jurors  sliall  meet  at  the 

house  of  J.  P.,  known  by  the  name  or  sign  of ,  at ,  in  the 

said  county,  and  may  then  and  there  be  refreshed,  at  the  equal  charges 
of  the  said  parties] ;  and  that  S.  P.  on  the  part  of  the  plaintiflT,  and 
S.  D.  on  the  part  of  the  defendant  (5),  shall  show  the  place  in  question 
to  those  jurors ;  but  that  no  evidence  shall  be  given  on  either  side  at 

the  time  of  taking  the  said  view  :  And  the  sheriff  of shall  return 

the  names  of  such  of  the  said  jurors  as  shall  view  the  said  place  to  the 
associate  in  the  court  of  Q.  B.  {or  "C.  P."  or  "  Exch."]  for  the  pur- 
pose of  their  being  called  as  jurymen  upon  the  trial  of  this  cause  :  And 
it  is  further  ordered,  that  the  plaintiff  {or  "defendant"],  his  attorney 
or  agent,  shall  deposit  in  the  hands  of  the  under-sheriff  of  the  said 

county  the  sum  of  £ ,  for  payment  of  the  expenses  of  the  same 

view,  pursuant  to  the  statute  of  the  sixth  year  of  King  George  the 
Fourth,  chap.  30,  sect.  23,  and  the  general  rule  made  in  Hilary  Term, 
1863,  No.  49  (c) ;  and  if  such  sum  shall  be  more  than  sufficient  to  pay 
the  expenses  of  the  said  view,  the  surplus  shall  be  forthwith  returned 
to  the  plaintiff's  \or  "  defendant's"]  attorney ;  and  if  such  sum  shall 
not  be  sufficient  to  pay  such  expenses,  the  deficiency  shall  be  forthwith 
paid  by  the  said  plaintiff's  {or  "  defendant's"]  attorney  to  the  said 
under-sheriff:  the  plaintiff  {or  "  defendant"]  hereby  consenting,  that 
in  case  no  view  shall  be  had,  or  if  a  view  shall  be  had  by  any  of  the 
said  jurors,  whether  they  shall  happen  to  be  any  of  the  first  twelve 
jurors  or  not,  yet  the  said  trial  shall  proceed,  and  no  objection  shall  be 
made  on  account  thereof. 

Side  bar.  By  the  Court, 


12.  Jvtdye^s  Order  for  a  View. 
This  may  be  readily  framed  from  the  terms  of  the  above  rule. 


(a)  See  1  Pr.  10th  ed.  349,  350.  The  rule  may  be  drawn  up  without  a 
motion  for  it,  r.  48,  H.  T.  1853.  There  must  be  an  affidavit  as  in  the  pre- 
ceding form. 

(6)  The  names  of  the  showers,  and  the  time  and  place  of  the  meeting, 
should  be  stated  in  the  rule  or  order:  (see  Taylor  v.  Thompson,  7  Bing.  403 ; 
1  Dowl.  218 ;  Stones  v.  Menham,  2  Exch.  382.) 

(c)  See  r.  49,  H.  T.  1853  j  1  Pr.  10th  ed.  350. 
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13.  Reqtiest  on  SJierifffor  Names  of  Viewers. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  request  of  you  <o  deliver  to  me,  as  the  attorney  for  the  above-named 
plaintiff  {or  "  defendant"]  in  this  cause,  the  names  of  the  viewers  who 
have  had  the  view  herein,  as  ordered  by  the  rule  of  court  [or  "  order 

of  the  Honourable  Mr.  Justice  {or  '  Baron') "]  made  the day 

of ,  18—.     Dated . 

Yours,  &c. 
P.  A., 
plaintiff's  [or  "  defendant's"]  attorney. 

To ,  Esq., 

the  sheriff  of  the  county  of . 


CHAPTER  XIII. 

ENTRY  OF  THE  CAUSE  FOR  TRIAL. 


[See  1  Prac.  10th  ed.  363,  and  rule  19  H.  T.  1853,  id.,  which  re- 
quires that  a  copy  of  the  particulars  of  plaintiff's  demand,  and  also 
the  particulars  {if  any)  of  the  defendant's  set-off,  shall  be  annexed  hy 
the  plaintiff's  attorney  to  every  record  at  the  time  it  is  entered  with 
the  proper  officer.] 
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CHAPTER  XIV. 

THE  BRIEF. 


General  form  of  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

cA.  B.  plaintiff 
Between  <  and 

t  C.  D.  defendant. 

Writ  issued Brief  for  plaintiff  \or  "defendant,"  as  the  case  may 

day  of .         be-l 

Declaration  (J).  The day  of ,  a.d. . 

(venne).    A.  B.,  by  [&c.    Copy  tJie  issue  ver- 

Pleas  (b).  batim.]    Now  that  the  pleadings  are  shortened  to 

a  material  extent  it  is  best  to  set  them  out  verbatim 
Replications  (J).       instead  of  abbreviating  them,  as  was  the  practice 

before  the  C.  L.  P.  Act,  1852. 

Case. 

(Here  insert  the  narrative  of  the  case.  Every  matter  as  to  it  should 
he  stated  accurately,  and  with  as  much  conciseness  as  is  consistent  loith 
perspicuity,  and  generally  in  the  order  of  time  at  which  it  took  place. 
After  wMch proceed  thus:) 

Pboofs, 

To  pwve  that  (here  ijisert  the  "^  [The  name  and  profession,  trade 
facts  as  they  are  to  be  proved,  ior  Imsiness  of  the  witness,  and  if  the 
and  say),  Cease  depend  upon  testimony  of  old 

J  people,  add  also  his  age.'\ 

(Fold  the  brief  longways,  and  indorse  the  same  thus:) 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Middlesex  \or  other  venue,  as  the  case  may  Je.] 

First  sittings  in  Easter  Term,  185 —  [or  other  sittings,  S^c-  tchen  the 

case  is  to  be  tried.    If  the  cause  has  been  fixed  for  to  be  tried  at  some 

particular  time,  state  when  it  is  to  be  tried,  or  if  you  know  how  the 

cause  stands  in  the  list,  state  "  stands  No.  —  in  the  list,"  describing 


(a)  See  some  useful  instructions  as  to  the  preparation  of  the  brief  in 
Mr.  Cole's  work  on  Ejectment,  p.  274. 

(b)  Insert  this  in  the  margin  opposite  the  commencement  of  the  plead- 
ings respectively. 
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the  list  as  "  the  printed  list,"  or  "  the  list  of  causes  for  the day 

of ,"  or  the  /iAc]. 

Special  [or  "  common  jury"]. 
Indorsement,  Sfc. 
In  the  Q.  B.  ["'C.  P."  or  "Exch.  of  Pleas."] 

*  f  Brief  for  the 

D.)     P^'^^"*^ff-  Mr. ,  guineas. 

Consultation, guineas. 

With  you  )  '^^— 

»Ir. .  \ 

Consultation  at ,  at o'clock  on the day  of , 

185—. 

P.  A.  [name  and  address  of  attorney 
or  agent  atfoot.] 

[Annex  to  the  brief  the  plaintiff's  particulars  of  demand  delivered 
in  the  action;  also  the  particulars  of  defendant' s  set-off  or  other  par- 
ticulars, if  any ;  also  copies  of  the  notices  to  produce  and  admit  given 
in  the  cause,  and  any  admissions  made  thereon.} 


CHAPTER    XV. 

TRIAL  AT  BAR. 


1.  Rule  for  Trial  at  Bar, 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of , . 

B.  ■)     Upon  reading  the  rule  made  in  the  cause  on ,  and  hearing 

V.  >Mr. ,  of  counsel  for  the  defendant,  and  Mr. ,  of  counsel 

D.  y  for  the  plaintiff,  it  is  ordered,  that  the  trial  of  this  cause  be  had  at 

the  bar  of  this  court,  on ,  the day  of now  next  ensuing. 

By  the  Court. 


2.  Notice  of  Trial  at  Bar. 

In  the  Q.  B.  ["C.  P."  m-  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  this  cause  will  be  tried  at  the  bar  of  the  court,  on 

,  at  Westminster  Hall,  in  the  county  of  Middlesex.     Dated . 

Yours,  &c. 
To  Mr.  D.  A.,  defendant's  attorney  P.  A.,  plaintiff's  attorney 

[or  "agent."]  '  [or  "agent"] 


3.  Forms  of  other  Proceedings,  Sfc. 

The  forms  of  the  other  proceedings  are  the  same  as  in  ordinary  cases. 
See  the  practice  as  to  trials  at  bar,  1  Prac.  10th  ed.  355. 

k5 
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CHAPTER  XVI. 

TRIAL   AT  NISI  PRIUS. 


1.  Order  of  Judge  ai  ike  Trial  for  Amendment  of  Variance  (a). 

I  order  that  the  within  record  be  amended  [or  "  that  the  plaintiflp 
(or  '  defendant')  have  liberty  to  amend  the  within  record"],  by  inserting 
[or  "  striking  out,"  &c.]  in  the  declaration  [or  "  plea,"  &c.]  the  words 
[&c.  setting  out  the  nature  of  the  aTnendment],  and  that  the  defendant 
[or  •* plaintiff "]  do  pay  to  the  plaintiff  [or  "defendant"]  the  costs 
of  and  occasioned  by  such  amendment,  to  be  taxed  by  the  master 
[or,  "  and  that  the  defendant,  {or  '  plaintiff')  do  pay  to  the  plaintiff 
{or  'defendant')  £ for  costs  of  and  occasioned  by  such  amend- 
ment," or,  "  and  that  the  trial  of  this  cause  be  postponed  until , 

and  that  the  defendant  (or  *  plaintiff')  do  pay  to  the  plaintiff  (or  '  de- 
fendant') the  costs  of  and  occasioned  by  such  amendment  and  post- 
ponement, to  be  taxed  by  the  master."]  (Or  the  costs  mag  be  made 
a  condition  precedent,  hg  substituting  the  words  "  upon  payment  of" 
for  the  words  "  that  he  do  pay  the  costs,  &c."] 


2.  The  like,  for  an  Amendment,  under  C.  L.  P.  Act,  1852,  hg  striking 
out  the  name  of  a  Co-Plaintiff  (b). 

I  order  that  the  within  record  be  amended  [or  "  that  the  plaintiff  be 
at  liberty  to  amend  ihe  \\nthin  record"]  by  striking  out  the  name  of 
E.  F.,  and  that  the  plaintiff'  do  pay  [&c.  conclude  as  in  the  preceding 
form]. 

3.  The  like,  hg  adding  a  Plaintiff. 

I  order  that  the  within  record  be  amended  [or  "  that  the  plaintiff  be 
at  liberty  to  amend  the  within  record"]  by  adding  the  name  of  E.  F. 
as  a  co-plaintiff  in  the  within  action,  and  that  the  plaintiff  do  pay  [&c. 
conclude  as  in  No.  1.] 

4.  The  UkCffor  striking  out  the  Name  of  a  Co-Defendant. 
[The  form  for  this  may  be  readily  framed  firem  No.  2,  supra.'] 


(a)  See  the  C.  L.  P.  Act,  1852,  s.  222  ;  9  Geo.  4,  c.  15 ;  and  3  &  4  Will.  4, 
c.  42,  s.  23;  and  1  Pr.  10th  ed.  379. 

(6)  See  the  35th  sect,  of  the  C.  L.  P.  Act,  1852,  ss.  35,  37;  1  Pr.  10th  ed. 
382.  See  also  the  form  of  the  consent  by  party  to  have  his  name  struck  out, 
post,  "Amendment ;"  also  a  form  of  consent  to  adding  a  name.  Id. 
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6.  Certificate  of  Judge  for  immediate  Execution  (a), 

I  order  that  execution  be  issued  in  this  action  forthwith  [or  "  on  the 

day  of instant,"  or  "  next."] 

{Judge's  or  Baron's  signature.) 


6.  The  like,  under  r.  3,  H.  T.  1853,  that  several  Counts,  Pleas,  Sfc. 
are  founded  on  the  same  Cause  of  Action,  or  Ground  of  Answer 
or  Defence  {b). 

I  certify  that  the  [first]  and  [second]  counts  of  the  declaration  in 
this  cause  [or  "  pleas  pleaded  herein"]  are  founded  on  the  same  cause 
of  action  [or  "are  founded  on  the  same  ground  of  answer  or  defence." J 

Dated . 

(Judge's  or  Baron's  signature.) 


7.  The  like,  under  C.  L.  P.  Act,  1852,  ».  117,  that  the  Refusal  to 
admit  a  Document  was  reasonable  (c). 

I  certify  that  the  plaintiff's  [or  "defendant's"]  refusal  to  admit 
the  documents  specified  in  the  within  notice  was  reasonable.  {Or  if 
the  refusal  was  reasonable  as  to  some  of  the  documents  only,  then  limit 

the  certificate  to  them  accordingly.)     Dated . 

(Judge's  or  Baron's  signature.) 


8.  The  like,  under  County  Court  Act,  that  Action  is  fit  to  be  brought 
in  Superior  Court,  so  as  to  entitle  Plaintiff"  to  Costs  (d). 

I  certify,  that  it  appeared  to  me  on  the  trial  of  this  action  that  the 
cause  of  action  was  one  for  which  a  plaint  could  not  have  been  entered 
in  a  county  court  [or  "  that  there  was  suflScient  reason  for  bringing 
this  action  in  the  court  of  Q.  B."  or  "  C.  P."  or  "  Exch.  of  Pleas," 
being  the  court  in  which  tJie  action  is  brought,  as  the  case  may  be.^ 

Dated . 

(Judge's  or  Baron's  signature.) 


9.  The  like,  to  deprive  Plaintiff'  of  Costs  under  43  Eliz.  c.  6  (e). 

I  certify,  that  the  debt  [or  "damages"]  to  be  recovered  in  the 
action  within  mentioned  does  not  amount  to  forty  shillings.     Dated 

{Judge's  or  Baron's  signature.) 


(a)  See  1  Pr.  10th  ed.  390.  The  order  is  made  under  the  judge's  hand  on 
the  back  of  the  nisi  prius  record.  No  particular  form  is  requisite.  An  order 
"  for  the  sum  recovered  by  the  verdict"  will  include  the  costs  of  the  action. 
{Smith  V.  Parkinson,  1  D.  &  L.  155.) 

(6)  See  1  Pr.  10th  ed.  214,  &c.    The  certificate  must  be  made  at  the  trial 
on  the  nisi  prius  record. 
,    (c)  See  1  Pr.  10th  ed.  300,  302. 

(rf)  See  1  Pr.  10th  ed.  457.  The  certificate  must  be  on  the  back  of  the 
nisi  prius  record. 

(«)  See  1  Pr.  10th  ed.  449,  452. 
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10.  The  Uke,  to  entitle  Plaintiff  to  Costs  under  3^4  Vict.  c.  24  (a). 

I  certify,  that  in  my  opinion  the  within  action  was  really  brought 
to  try  a  right,  besides  the  mere  right  to  recover  damages  for  the  tres- 
pass [or  "  grievance"]  for  which  the  action  was  brought  [or  "  that 
the  trespass  {or  'grievance')  in  respect  of  which  the  within  action  was 

brought  was  wilful  and  malicious."]     Dated . 

(Judge's  or  Baron's  signature.) 


11.  The  Uke,  under  8^9  WUl.  3,  c.  11,  *.  4  (b). 

I  certify,  that  in  my  opinion  the  trespass  upon  which  the  within- 
named  defendant  was  found  guilty  was  wilful  and  malicious.    Dated 

{Judge's  or  Baron's  signature.) 


12.  The  like,  under  the  Larceny  Act. 

I  certify  my  approbation  of  the  within  action,  and  of  the  verdict. 

Dated . 

{Judge's  or  Baron's  signature.) 


13.  The  like,  under  3^4  Will.  4,  c.  42,  s.  32,  to  deprive  the  acquitted 
Defendant  of  Costs  (c). 

I  certify,  that  there  was  reasonable  cause  for  making  the  within- 
named  JE.  F.  a  defendant  in  this  action.     Dated . 

{Judge's  or  Baron's  signature.) 


14.  The  like,  under  3^4  Will.  4,  c.  42,  s.  35,  to  obtain  Costs  of  a 
Special  Jury  {d). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I  certify,  that  this  was  a  proper  cause  to  be  tried  by  a  special  jury. 

Dated . 

{Judge's  or  Baron's  signature.) 


(o)  See  1  Pr.  10th  ed.  450,  453.  The  certificate  must  be  on  the  back  of 
the  nisi  prius  record. 

(6)  It  would  seem  that  this  enactment  is  impliedly  repealed  by  the  3  &  4 
Vict.  c.  24.     See  1  Pr.  10th  ed.  450. 

(c)  See  1  Pr.  10th  ed.  473. 

{d)  See  1  Pr.  10th  ed.  491,  492.  The  certificate  should  be  made  on  the 
back  of  the  nisi  prius  record. 
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CHAPTER  XVII. 

TRIAL    BY    A    JUDGE. 


1.  Isstie  of  Fact  to  be  tried  by  a  Judge  without  a  Jury  (a). 

[Proceed  as  in  an  issue  to  be  tried  by  a  jury  as  in  ordinary  cases, 
until  the  joinder  of  issue,  and  then  thus:'}  And  the  parties  aforesaid 
having,  by  consent  in  writing  duly  signed,  left  the  decision  of  the  said 

issue  [or  "  issues"]  to  the  court,  it  was  on  the day  of ,  18 — 

(date  of  rule  or  order  for  allowance  of  trial),  by  a  rule  of  this  court 

[or  "  by  an  order  of  the  Honourable  Sir ,  Knight,  one  of  her 

majesty's  justices  of  her  court  of  Queen's  Bench,"  or  "  Common  Pleas," 
or  "  one  of  the  barons  of  her  majesty's  court  of  Exchequer,"  as  the 
case  may  ie],  ordered  that  such  trial  should  be  allowed :  Therefore  let 
the  same  be  had  accordingly. 


2.  Subpoena  thereon  and  in  other  Cases. 

[The  same  as  the  form  now  in  use,  but  in  all  cases  omit  the  words 
"by  a  jury  (6)."] 

3.  Nid  Prius  JRecord  for  such  a  TriaL 

[The  same  as  in  the  form  already  directed  by  rule  of  Hilary  Term, 
1853  (6).] 


4.  Postea  therein,  on  a  Verdict  for  Plaintiff  on  all  the  Issues,  where 
the  Cause  is  tried  in  London  and  Middlesex,  and  where  the  De- 
fendant appears  at  the  Trial  (b). 

Afterwards,  on  the day  of ,  18 —  (the  first  day  of  the 

sittings  or  the  day  of  the  trial),  at  the  Guildhall  of  the  city  of  London 
[or  "  at  Westminster  Hall,  in  the  county  of  Middlesex" J,  before  Sir 

,  Knight,  one  of  her  majesty's  justices  of  her  court  of  Queen's 

Bench  [or  "  Common  Pleas,"  or  "one  of  the  barons  of  her  majesty's 
court  of  Exchequer,"  as  the  case  may  be  ;  or  if  tried  before  the  chief 
justice  or  chief  taron  state  the  fact,  as  in  the  prescribed  form  of  postea 
on  a  trial  before  a  jury.  If  tried  before  two  judges  state  the  names  of 
both,  and  of  the  court  of  which  they  are  judges'],  come  the  parties 
within  mentioned,  by  their  respective  attornies  witiiin  mentioned,  for 


(a)  See  the  C.  L.  P.  Act,  1854,  s.  1 ;  1  Pr.  10th  ed  393.    This  form  is 
prescribed  by  R.  M.  V.  1854. 

(6)  This  is  prescribed  by  R.  M.  V.  1864, 
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the  trial  of  the  said  issue  [or  "issues"],  and  the  said  judge  [or  "baron," 
or  "  chief  justice,"  or  "  chief  baron,"  as  the  case  may  he\  decides  the 
said  issue  [or  "  each  of  the  said  issues"]  in  favour  of  the  j)laintifF(a) 
[or  the  decision  may  be  stated  in  the  affirmaiive  or  negative  words  of 
the  issue,  as,  for  example,  thus :  "  And  the  said  judge  (or  *  baron')  as 
to  the  first  issue  within  joined  decides  that  the  defendant  did  promise 
as  within  alleged ;  and  as  to  the  second  issue  within  joined  the  said 
judge  (or  '  baron')  decides  that  the  defendant  did  not  satisfy  and  dis- 
charge the  plaintitf's  claim  by  payment,  as  within  alleged"],  and  the 
said  judge  [or  "  baron"]  assesses  the  damages  of  the  plaintiff,  on  occa- 
sion of  the  premises  within  complained  of,  over  and  above  his  costs  of 

suit,  to  £ .     [Omit  the  assessment  of  damages  if  none  made.'\ 

Therefore,  &c. 


5.  The  like  where  the  Trial  was  at  the  Assizes  (b). 

Afterwards  on  the day  of ,  18 —  (the  commission  day  of 

the  assizes),  at ,  in  the  county  [or  "  city"]  of ,  at  the  assizes 

there  holden  in  and  for  the  said  county  [or  "city"]  before  Sir , 

knight,  one  of  her  majesty's  justices  of  her  court  of [or  "  one  of 

the  barons  of  her  majesty's  court  of  the  Exchequer,"  as  the  case  may 
6e],  come  the  parties  [&c.  Conclude  as  in  the  preceding  form.^ 


6.  The  like,  where  one  Issue  is  found  for  the  Plaintiff,  and  another 
for  the  Defendant,  the  latter  going  to  the  whole  Action  (b). 

[Proceed  as  in  the  preceding  forms  of  postea  to  the  statement  of  the 
appearance  of  the  parties  at  the  trial,  and  then  thus:]  And  the  said 
judge  [or  "  baron,"  or  "chief  justice,"  or  "  chief  baron,"  as  the  case 
may  be]  decides  the  first  issue  within  joined  in  favour  of  the  plaintiff; 
and  he  decides  the  second  issue  within  joined  in  favour  of  the  defendant 
[as  the  case  may  be ;  or  the  decision  may  be  stated  in  the  affirmative 
or  negative  of  each  issue,  as  directed  in  the  preceding  form.]  There- 
fore, &c. 


7.  Judgment  thereon  for  Plaintiff  (h). 

[Copy  the  issue,  and  then  proceed  thus :]     Afterwards  on  the 

day  of ,  18 —  (day  of  signing  final  judgment),  come  the  parties 

aforesaid,  by  their  respective  attomies  aforesaid,  and  Sir  ,  knight, 

one  of  her  majesty's  justices  of  her  court  of [or  "  one  of  the  barons 

of  her  majesty's  court  of  Exchequer,"  as  the  case  may  be  ;  or  if  tried 
before  the  chief  Justice  or  chief  baron,  state  the  fact  as  in  the  pre- 
scribed form  of  postea  in  a  trial  before  a  jury ;  if  tried  before  two 
Judges,  state  the  names  of  both,  and  of  the  court  of  which  they  are 


(a)  Tt  would  seem  from  this  form  that  a  postea  may  in  all  cases  state  the 
finding  of  the  jury  in  this  short  way  where  the  entire  issue  is  found  for  the 
plaintiff  or  the  defendant,  as  the  case  may  be.  It  will  be  advisable  so  to 
state  it  where  there  would  be  a  difficulty  in  stating  the  whole  of  the  finding 
in  the  affirmative  or  negative  words  of  the  issue,  or  where  a  statement  of  the 
finding  in  those  words  would  materially  increase  the  length  of  the  postea. 

(b)  This  form  is  prescribed  by  R,  M.  V.  1854. 
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jndgea],  by  whom  the  said  issue  was  [or  "  issues  were"]  tried,  hath 
[or  "  have"]  sent  hither  his  [or  "their"]  record  had  before  him  [or 
"them"]  in  these  words  :  Afterwards,  &c.  [copy  the  postea]  :  There- 
fore it  is  considered  that  the  said  plaintiff  do  recover  against  the  de- 
fendant the  said  monies  by  the  said  judge  [or  "  baron,"  or  "  chief 

justice,"  or  "  chief  baron,"  as  the  case  may  be],  so  assessed,  and  £ 

for  his  costs  of  suit. 

[In  the  margin  of  the  roll,  opposite  the  words  "  Therefore  it  is  con- 
sidered," icrite  "  Judgment  signed  the day  of ,  a.d. y" 

inserting  the  day  of  signing  thueJudgmentJ] 


8.  Execution  thereon. 

The  same  as  in  ordinary  cases.    This  is  prescribed  by  R.  M.  V. 
1864. 


1^ 
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CHAPTER  XVIII. 

TRIAL  BEFORE  THE  SHERIFF  (a). 


1.  Affidavit  to  obtain  Huh  or  Order  for  the  Writ  of  Trial  (b). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I,  P.  A.  of ,  gentleman,  attorney  for  the  above-named  plaintiff 

in  this  action,  make  oath  and  say, 


(a)  As  to  the  cases  in  which  the  writ  may  he  granted,  see  1  Pr.  10th  ed, 
394. 

(6)  This  affidavit  is  rarely  required  on  an  application  to  a  judge  at 
chambers. 

Before  making  the  application  for  an  order  for  the  writ  of  trial,  issue  must 
he  joined  in  the  cause  ;  that  is  to  say,  all  the  pleadings  in  it  must  be  com- 
pleted on  both  sides ;  but  the  application  should  be  made  before  the  issue  is 
delivered.  {Dennett  v.  Hardy,  9  Jur.  135,  B.  C.)  Either  party  may,  it  would 
seem,  make  it.  It  may  be  made  either  to  the  court  or  to  a  judge  at  cham- 
bers. It  is  generally  made  to  the  latter,  and  without  any  affidavit,  and 
merely  producing  the  writ  or  copy  served — the  pleadings  and  particulars  of 
demand.  It  seems  that,  when  it  has  been  made  to  a  judge  who  has  refused 
to  make  the  order,  the  court  will  not  in  general  entertain  the  application. 
{Davies  v.  Lloyd,  4  Dowl.  478 ;  Tyr.  &  G.  28.)  » 

The  order  will  in  general  be  made  for  the  trial  to  take  place  before  the 
judge  of  a  court  of  record,  if  there  be  one  within  the  jurisdiction  ;  other- 
wise, before  the  sheriff:  (see  Clark  v.  Marner,2  Dowl.  774;  4  M.&  Sc.  171.) 
The  court  or  judge  has  no  power  to  direct  the  writ  to  the  coroner  where  the 
action  is  against  the  sheritl"  (see  Levy  v.  Magnay,  12  L.  J.,  Exch.,  345  ;  10 
M.  &  W.  664;  2  Dowl.  N.  S.  513),  or  to  direct  it  to  a  judge  of  a  county 
court,  as  a  county  court  is  not  a  court  of  record  within  the  meaning  of  the 
statute.  {Owens  v.  Breeze,  in  error,  2  L.  M.  &  P.  486;  6  Exch.  916;  20 
L.  J.  Exch.,  359.)  Nor  has  the  court  or  judge  power  to  insert  a  condition 
in  the  rule  or  order  that  the  case  shall  be  tried  within  a  certain  time,  or  the 
like.  ( Wright  v.  Skinner,  2  C.  M.  &  R.  746  ;  but  see  Blissett  v.  Tenant, 
6  Dowl.  436.) 

If  the  case  be  not  within  the  statute,  this  should  be  shown  for  cause 
against  the  application.  Also,  if  the  action  be  brought  for  a  sum  under  40*. 
or  the  like,  this  should  be  shown  as  cause  ;  for  in  such  a  case,  if  the  cause 
be  tried  before  the  sheriff,  he  has  no  power  to  certify  to  deprive  the  plaintiff 
of  costs  (  Wardroper  v.  Richardson,  1  A.  &  E.  75  ;  3  N.  &  M.  839 ;  Pritchard 
V.  M'Gill,  2  M.  &  W.  380;  and  in  cases  in  1  Chit  Pr.  10th  ed.  396);  nor 
has  the  court  or  judge  any  power  to  order  the  proceedings  to  be  stayed  after 
verdict  upon  payment  of  the  amount  thereof  without  costs,  or  to  order  judg- 
ment to  be  entered  for  the  plaintiff  without  costs.  {Batchelor  v.  Dudley, 
2  Sc.  N.  R.  444;  9  Dowl.  384;  2  M.  &  Gr.  333  ;  and  see  Jones  v.  Barnes, 
2  M.  &  W.  313;  Salmon  v.  Tugman,  2  Dowl.  N.  S.  977.)-  If,  upon  so 
showing  cause,  the  plaintiff  confess  that  the  action  is  brought  for  a  sum 
under  40*.  or  the  like,  the  judge,  perhaps,  will  not  grant  the  order ;  or, 
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1.  This  action  is  brought  to  recover  £ ,  claimed  to  be  due  from 

the  defendant  to  the  plaintiff  for  (state  shortly  for  what  the  action  is 
brought),  and  that  the  sum  sought  to  be  recovered  and  indorsed  on  the 
writ  of  summons  by  which  this  action  was  commenced  does  not  exceed 
twenty  pounds. 

2.  Issue  has  [or  "  issues  have"]  been  joined  in  this  action,  and  the 
trial  will  not,  as  I  verily  believe,  involve  any  difficult  question  of  fact 
or  law. 

Sworn  [&c.  as  ustial,  see  post,  "  Affidavits."]  P.  A. 


2.  Summons  to  have  the  Issue  tried  before  a  Sheriff,  S^c.  (a). 

[Formal  parts  as  usual,']  "  to  show  cause  why  a  writ  should  not 

issue,  directed  to  the  sheriff  of ,  commanding  him  to  summon  a 

jury  to  try  the  issue  [or  '  issues']  joined  in  this  cause  [and  assess 
damages  on  the  judgment  by  default],  pursuant  to  the  statute  3  &  4 
Will.  4,  c.  42." 

3.  Order  thereon. 

[FoT-mal  parts  as  usual.]     "  I  order  that  a  writ  issue  out  of  the 
court  of  Q.  B.  ['  C.  P.'  or  '  Exch.  of  Pleas']  directed  to  the  sheriff  of 

(b),  commanding  him  to  summon  a  jury  to  try  the  issue  [or 

'  issues']  joined  herein,  and  that  the  said  sheriff  return  such  writ,  with 
the  findmg  of  the  jury  indorsed  thereon,  to  the  court,  on  a  day  certain 
to  be  named  in  such  -writ,  pursuant  to  the  statute."  (The  judge  has 
no  power  to  annex  any  condition  in  his  order,  such  as  that  the  case 
should  be  tried  in  a  certain  time,  or  the  like,  ante,  208,  n.) 


4.  The  Issue  (c). 

[Commence  the  issue  as  inform,  ante,  116.  Then  copy  aU  the 
pleadings,  and  after  the  joinder  of  issue  proceed  as  follows :]  And  for- 

at  all  events,  only  upon  terms:  (see  Pritchard  v.M'Gill,  2  M.  &  W.  380.) 
If,  on  the  contrary,  the  plaintiff  state  that  the  action  is  brought  for  a  sum 
above  40*.,  and  thereby  induce  the  judge  to  grant  the  application,  the  court 
may,  if  it  can  be  shown  that  the  plaintiff's  conduct  was  against  good  faith, 
and  that  he  had  not  any  reasonable  foundation  for  such  assertion,  interfere 
after  verdict  to  deprive  him  of  his  costs.  (Batchelor  v.  Dudley,  supra.)  The 
defendant  cannot,  it  seems,  show  for  cause  against  the  application,  that  the 
issue  is  irregular;  attending  the  summons,  therefore,  does  not  waive  such  an 
irregularity.     (Middleton  v.  Woods,  6  M.  &  W.  136  ;  8  Dowl.  170.) 

When  the  case  is  not  within  the  statute,  and  the  trial  has  been  had  under 
an  order  for  it,  to  avail  the  opposite  party  of  the  objection  the  motion  shotild 
be  not  for  a  new  trial,  but  to  set  aside  the  writ  of  trial  and  all  subsequent 
proceedings.  ( Walker  v.  Needham,  4  Sc.  N.  R.  222 ;  3  M.  &  G.  557 ;  1 
Dowl.  N.  S.  220.) 

(a)  See  note,  ante,  p.  208. 

(6)  See  Humblestone  v.  Welham,  5  C.  B.  195. 

(c)  Before  the  trial,  the  issue  must  be  delivered  as  in  ordinary  cases : 
(see  ante,  208,  n.)  The  above  form  of  it  is  given  by  the  rules  of  H.  T.  1853. 
Though  the  statute  in  terms  is,  that  the  writ  of  trial  shall  be  for  the  trial  of 
issues,  yet,  if  there  be  any  occasion  also  to  assess  damages  in  the  cause,  as, 
for  instance,  on  a  judgment  on  a  demurrer  already  given,  or,  as  it  would 
seem,  thereafter  to  be  so,  or  on  a  judgment  by  default  by  one  of  several 
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asmuch  as  the  snm  sought  to  be  recovered  in  this  suit,  and  indorsed  on 

the  said  writ  of  summons,  does  not  exceed  £20,  hereupon  on  the 

day  of ,  in  the  year {teste  of  writ  of  trial),  pursuant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff  [or  "  the  judge  of 

,  being  a  court  of  record  for  the  recovery  of  debt  in  the  said 

county,"  as  the  case  may  ie]  is  commanded  that  he  summon  twelve, 
&c.,  who  neither,  &c.,  who  shall  be  sworn  truly  to  try  the  issue  [or 
"  issues"]  above  joined  between  the  parties  aforesaid,  and  that  he  pro- 
ceed to  try  such  issue  [or  "  issues"]  accordingly  ;  and  when  the  same 
shall  have  been  tried  that  he  make  known  to  the  court  here  what  shall 
have  been  done  by  virtue  of  the  writ  of  our  lady  the  queen  to  him  in 
that  behalf  directed,  with  the  finding  of  the  jury  thereon  indorsed,  on 
the day  of ,  &c. 


5.  The  Writ  of  Trial  {a). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 


defendants,  or  by  default  to  a  part  of  the  cause  of  action,  the  issue  should 
show  that  the  jury  are  to  assess  those  damages  as  well  as  to  try  the  issues  : 
(see  Fryer  v.  Smith,  1  Dowl.  &  L.  75  ;  6  So.  N.  R.  658  ;  5  M.  &  Gr.  605  ; 
see  the  forms  of  issue  in  such  cases  on  trials  at  nisi  prius,  ante,  118,  120.) 
If  there  be  several  issues  to  be  tried,  it  should  be  so  stated,  and  stating  that 
the  jury  were  to  try  the  issue  only  in  the  singular  number  would  be  irregular. 
{Watson  V.  Humphreys,  21  L.  J.,  Q.  B.,  200  ;  Towers  v.  Turner,  4  D.  &  L. 
177  ;  Flowers  v.  Welsh,  23  L.  J.,  Exch.,  7  ;  see  Humblestone  v.  Welham,  5 
C.  B.  195.)  The  teste  of  the  writ  must  be  inserted  and  not  left  in  blank 
(  Wilson  V.  Nesbitt,  supra),  but  the  return  day  may  be  and  generally  is  so. 
{Jeffries  v.  Yablonski,  15  L.  J.,  C.  P.,  213;  2  C.  B.  924;  3  D.  &  L.  807.) 
If  irregular  in  these  or  in  other  respects,  the  defendant  might  obtain  a 
judge's  order  to  compel  plaintiflFto  amend  it  at  his  cost  (  Watson  v.  Humphreys, 
21  L.  J.,  Q.  B.,  200  ;  Jeffries  v.  Yablonski,  C.  P.  15  L.  J.  213  ;  2  C.  B.  924; 
3  D.  &  L.  807),  or,  it  seems,  might  return  it  ( Wilson  v.  Nisbett,  4  M.  &  Gr. 
249 ;  1  Dowl.  N.  S.  675  ;  Cooze  v.  Neumegen,  9  M.  &  W.  290 ;  1  Dowl. 
N.  S.  429),  or  it  might  be  set  aside:  (see  Dennett  v.  Hardy,  2  D.  &  L.  484 ; 
Handford  v.  Handford,  6  Dowl.  473 ;  Ward  v.  Peel,  1  M.  &  W.  743  ;  5  Dowl. 
169;  Lycett  v.  Tenant,  4  Bin.  N.  C.  168  ;  7  L.  J.,  C.  P.,  108  ;  and  per  Colt- 
man,  J,,  in  Jeffries  v.  Yablonski,  supra.)  An  amendment  would  generally  be 
allowed  on  pajrment  of  costs :  (see  Atuiill  v.  Baker,  2  M.  &  W.  272 ;  5  Dowl. 
462  ;  Tliomas  v.  Stannaway,  2  D.  &  L.  Ill ;  Dennett  v.  Hardy,  supra.)  The 
rule  of  court  giving  the  form  of  issue,  &c.,  expressly  empowers  the  court  or 
a  judge  to  allow  an  amendment :  and  see  the  222nd  sect,  of  the  C.  L.  P.  Act. 
The  court  will  not  grant  the  defendant  a  new  trial  on  the  ground  of  a  mis- 
take in  the  issue  {Cooxe  v.  Neumegen,  supra ;  Harper  v.  Phillip,  8  Sc.  N.  R. 
115);  nor  set  the  trial  aside.  ( Watson  v.  Humphreys,  supra ;  Towers  v. 
Turner,  supra.) 

(a)  This  form  is  prescribed  by  the  rules  of  H.  T.  1853.  The  writ  is 
engrossed  on  parchment,  and  must  be  sealed,  but  not  signed.  If  not  sealed, 
it  would  be  a  nullity.  {Jshburton  v.  Sykes,  1  D.  &  L.  133  ;  12  L.  J.,  Q.  B., 
300.)  Indorse  on  the  writ  a  memorandum,  stating  the  court  in  which  the 
action  is  brought,  the  names  of  the  parties,  the  nature  of  the  writ,  and  the 
day  and  place  at  which  it  is  to  be  executed  :  annex  the  rule  or  order  to  it, 
and  leave  it  at  the  sheriff's  or,  in  London,  the  secondaries'  office  (or  if  the 
trial  is  to  be  had  before  a  judge  of  a  court  of  record,  with  such  judge),  a  rea- 
sonable time  (at  least  two  days)  before  the  day  of  trial.  The  sheriflF  will 
thereupon  summon  the  jury.  "  Where  notice  of  trial  was  given  and  counter- 
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[or  "to  the  judge  of ,  being  a  court  of  record  for  the  re- 
covery of  debt  in  our  county  of ,"  as  the  case  may  be}  greeting  : 


manded,  and  afterwards  a  new  notice  was  given,  and  the  cause  tried,  it  was 
objected  that  the  writ  in  such  a  case  ought  to  have  been  resealed;  but  it 
was  held  by  Parke,  B.,  that  it  was  not  necessary  to  reseal  the  writ  where  the 
trial  takes  place  before  the  return  day ;  it  appearing  afterwards,  however, 
that  the  return  day  had  been  altered  from  the  12th  to  the  19th,  and  that  the 
trial  took  place  on  the  17th,  the  verdict  was  set  aside.  {Chandler  v.  Bey- 
ward,  2  M.  &  W.  205;  5  Dowl.  310;  and  see  Ashhurton  v.  Sykes,  supra; 
Thomas  v.  Slannaway,  2  Dowl.  &  L.  111.) 

The  writ  is  directed  to  the  judge  or  sheriff  before  whom  the  cause  is  or- 
dered to  be  tried.  The  words  of  the  statute  are,  that  the  writ  shall  be 
directed  to  "  the  sheriff;"  but  it  may,  nevertheless,  be  directed  to  the  judge 
of  an  inferior  court,  it  being  the  evident  intention  of  the  Act  that  it  might 
be  so.     {Clarke  v.  Marner,  2  Dowl.  774 ;  4  M.  &  Sc.  471.) 

It  would  seem  that  the  writ  should  direct  the  sheriff  to  summon,  such  a 
jury  as  by  law  he  is  entitled  to  summon  for  the  trial  of  causes  in  his  own 
court  {Farmer  v.  Mountfort,  9  M.  &  W.  100  ;  1  Dowl.  N.  S.  366)  :  though, 
it  would  seem,  from  an  observation  made  by  Mr.  Baron  Parke  in  that  case, 
that  it  is  sufficient  if  the  writ  direct  the  judge  to  summon  the  jury  generally, 
without  naming  the  district  from  which  they  are  to  be  summoned.  Where 
the  writ  was  directed  to  the  recorder  of  a  borough,  directing  him  to  summon 
a  jury  of  the  borough  duly  qualified  according  to  law,  it  was  held,  that  the 
writ  was  regular,  and  that  it  was  not  necessary  that  the  jury  should  be  taken 
from  the  county  in  which  the  venue  was  laid.  (Id.)  But  where  it  was 
directed  to  the  recorder  of  the  court  of  pleas  of  the  borough  of  Northamp- 
ton, the  court  seemed  to  be  of  opinion,  that  the  writ  was  irregular,  for 
requiring  the  recorder  to  summon  a  jury  from  his  county.  {Farmer  v. 
Mountfort,  8  M,  &  W.  266  ;  1  Dowl.  N.  S.  461.)  See  Pryme  v.  Tichmarsh 
(10  M.  &  W.  605  ;  2  Dowl.  N.  S.  474),  where  an  irregularity  as  to  the  jury 
was  held  cured. 

The  writ  should  substantially  follow  the  form  prescribed  by  the  rule  of 
H.  T.  1853.  The  word  "impleaded,"  used  in  the  form,  means  that  the 
action  was  commenced.  {Robinson  v.  Rowland,  6  Dowl.  271.)  The  writ 
must  recite  the  writ  of  summons.  (  Whipple  v.  Manley,  1  M.  &  W.  432  ;  5 
Dowl.  100.)  It  must  also  state  the  date  of  that  writ,  and  evidence  is  not 
admissible  at  the  trial  to  contradict  it  (Id.)  It  must  also  truly  state  the 
other  proceedings,  and  if  there  is  any  occasion  to  assess  damages  in  the 
cause  as  well  as  to  try  the  issues,  as,  for  instance,  on  a  judgment  by  default 
already  given,  or  on  a  judgment  by  default  as  to  one  of  several  defendants, 
or  to  a  part  of  the  cause  of  action,  the  writ  should  be  for  an  assessment  of 
these  damages  as  well  as  to  try  the  issues :  (see  Fryer  v.  Smith,  1  Dowl.  & 
L.  75 ;  6  Sc.  N.  R.  658  ;  5  M.  &  Gr.  605  ;  and  see  Hiam  v.  Smth,  6  DowL 
710.) 

The  writ  should  be  tested  the  day  of  issuing  it  It  may  be  so  tested  in 
vacation.  {CoUett  v.  Curling,  16  L.  J.,  Q.  B.,  216.)  It  should  be  made 
returnable  on  a  day  certain  in  term  or  vacation.  (3  &  4  Will,  4,  c.  42,  s.  17.) 
Where  the  writ  omitted  the  day  of  the  month  in  the  teste,  and  was  made 
returnable  "  immediately,"  instead  of  on  a  day  certain  in  term,  these  were 
holden  to  be  irregularities ;  but,  the  objection  not  being  taken  until  after 
the  trial,  the  court  held  it  too  late.  {Masters  v.  Davy,  2  Dowl.  N.  S.  340.) 
It  should  be  made  returnable  in  the  course  of  the  term  in  which  the  trial  is 
had,  if  had  in  term.  {Billing  v.  Railton,  14  L.  J.,  Q.  B.,  192.)  The  trial 
cannot  be  had  on  a  day  subsequent  to  that  on  which  the  writ  is  returnable. 
{AshbuTton  v.  Sykes,  1  D.  &  L.  133  ;  12  L.  J.,  Q.  B.,  300  ;  Mortimer  v.  Preedy, 
3  M.  &  W.  602  ;  6  Dowl.  544 ;  see  Petier  v.  Booth,  1  Dowl.  N.  S.  545 ; 
Pinckney  v.  Booth,  2  Id.  421.)  If  a  cause  is  entered  for  trial  before  the 
under-sheriff,  and  is  not  tried  on  the  day  appointed  from  the  circumstance 
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Whereas  A.  B.  in  our  court  of  Queen's  Bench  [or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas,"  as  the  case  may  bel  at  Westminster,  on  the 

(date  of  the  first  writ  of  summons)  day  of ,  in  the  year  of 

our  Lord ,  impleaded  C.  D.  in  action  for  [&c.,  here  recite  the  de- 
claration in  the  past  tense'],  and  the  plaintiff  claimed  £ :  And 

whereas  the  defendant  on  the  (date  of  plea)  day  of  last, 

by his  attorney  \or  as  tlie  case  may  be],  came  into  our  said  court 

and  said  [&c.,  here  recite  the  pleas  and  pleadings  to  the  joinder  of 
issue] :  And  whereas  the  sum  sought  to  be  recovered  in  the  said  action, 
and  indorsed  on  the  writ  of  summons  therein,  does  not  exceed  £20 ; 
and  it  is  fitting  that  the  issue  [or  "  issues"]  joined  as  aforesaid  should 
be  tried  before  you  the  said  sheriff  [or  "judge,"  as  the  case  may  be] : 
We  therefore,  pui-suant  to  the  statute  in  such  case  made  and  provided, 
command  you  that  you  do  summon  twelve  free  and  lawful  men  of  your 
county  duly  qualified  according  to  law  (a),  who  are  in  nowise  akin  to 
the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try  the 
said  issue  [or  "  issues"]  joined  between  the  parties  aforesaid,  and  that 
you  proceed  to  try  such  issue  [or  "issues"]  accordingly  (A);  and  when 
the  same  shall  have  been  tried  in  manner  aforesaid  we  command  you 
that  you  make  known  to  us  [or  in  the  Common  Pleas  "  to  our  jus- 
tices," or  in  the  Exchequer  "  to  the  barons  of  our  said  Exchequer,"  as 
the  case  may  be]  at  Westminster,  what  shall  have  been  done  by  virtue 

of  this  writ,  with  the  finding  of  the  jury  hereon  indorsed,  on  tne 

day  of next  (c).     Witness [name  of  the  chief  justice,  or  of 

the  chief  baron  if  the  action  is  in  the  Exchequer]  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord . 

of  its  not  being  reached,  it  goes  over  to  the  next  sittings'  day  as  a  remanet ; 
and,  if  necessary,  the  writ  of  trial  should  be  obtained  back  by  the  plaintiff's 
attorney,  and  the  return  altered  by  him,  which  may  be  done  without  a  judge's 
order,  and  re-delivered  to  the  under-sheriff,  no  fresh  notice  of  trial  being 
necessary.  And  if  a  cause  not  reached  as  before  mentioned  is  not  further 
proceeded  with,  it  is  a  default  which  will  entitle  the  defendant  to  move  for 
judgment  as  in  case  of  a  nonsuit  [Crockford  v.  Tucker,  29  Jur.  849,  Q.  B. ; 
L.  T.  408),  or  to  proceed  under  the  101st  sect,  of  the  C.  L.  P.  Act,  1852,  if, 
indeed,  that  enactment  applies  at  all  to  writs  of  trial  before  the  sheriff. 

The  writ  may  be  amended  under  the  222nd  sect,  of  the  C.  L.  P.  Act,  1852. 
If  a  trial  has  been  had,  and  any  injustice  would  be  the  result  of  the  amend- 
ment, then  it  would  only  be  allowed  on  the  terms  of  payment  of  costs  and 
allowing  the  defendant  to  have  a  new  trial :  (see  Whipple  v.  Manley,  1  M.  & 
W.  432  ;  5  Dowl.  100  ;  White  v.  Farrer,  2  M.  &  W.  288  ;  5  Dowl.463,  nom. 
Wight  v.  Ferrers.)  Even  before  that  Act  the  coin^  would  not  set  aside  a 
verdict  for  defects  in  the  writ  if  the  defendant  appeared  at  the  trial  and 
made  no  objection  to  it ;  but  they  would  order  the  writ  to  be  amended,  and 
make  the  plaintiff  pay  the  costs  of  the  amendment.  {Emery  v.  Howard,  9 
M.  &  W.  108;  Fercival  v.  Cornwell,  3  Bing.  N.  S.  877.)  In  a  case  before 
that  Act,  where  the  writ  omitted  to  state  the  amount  of  the  debt,  the  court 
even  arrested  the  judgment.  (Handford  v.  Handford,  6  Dowl.  473  ;  and  see 
White  V.  Ferrers,  5  Dowl.  463  ;  2  M.  &  W.  288,  nom.  White  v.  Farrer.)  See 
as  to  arresting  the  judgment  the  143rd  sect,  of  the  C.  L.  P.  Act,  1852. 

(a)  This  means  that  the  jurors  to  try  the  cause  must  be  taken  from  the 
jury  list  for  the  county.  When  the  writ  should  be  varied  in  this  require- 
ment, see  ante,  211,  note. 

(b)  See  when  the  writ  should  direct  the  assessment  of  damages,  ante,  210, 
note. 

(c)  The  day  after  the  trial,  or  afterwards.  Judgment  could  not  be  signed 
in  any  case  before  this  day,  although  the  wri:  was  actually  returned  before 
it.     (Holmes  v.  London  and  South- Western  Railway  Co.,  13  Q.  B.  211.) 
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6.  Indorsement  thereon,  before  Delivery  to  the  Sheriff. 

In  the  Q.  B.  [<'  C.  P."  or  "  Excb.  of  Pleas."] 

JS.^  Wi-it  of  Trial.'] — To  be  tried  at  the  Secondaries'  Office,  5, 
V.  >  Bttsinghall  Street,  London,  \if'  in  London  ;  or  if  in  Middlesex, 
D.  S  "  at  the  sheriff's  court  house  in  Red  Lion  Square ;"  or  if  in  the 

country,  "at  the  house  of ,  commonly  caDed  or  known  by  the 

name  or  sign  of ,  in street,  at ,  in  the  county  of ^,''] 

on  the day  of ,  18 — ,  at of  the  clock  precisely. 

P.  A.  plaintiff's  attorney  {or  "agent"],  of  {stating  his  residence). 


7.  Deputation  from  the  SJieriffto  try  the  Cause  {a). 

to  wit.  P.  S.,  sheriff  of  the  said  county,  to  T.  W.,  a  gentle- 
man, my  deputy  for  tliis  purpose  only,  greeting :  By  virtue  of  a  writ 
of  trial  issuing  out  of  her  majesty's  court  of  Q.  B.  [or  "  C.  P."  or 
"  Exch."]  at  Westminster,  to  me  directed  and  hereto  annexed ;  I  do 
hereby  authorize  and  empower  you  to  summon  a  jury,  and  in  my  name 
try  the  issue  [or  ''issues"  joined  in  a  cause  wherein  S,  R.  is  the 
plaintiff  and  S.  L.  the  defendant,  and  render  me  an  account  of  what 
you  shall  do  herein,  so  that  I  may  certify  the  cause  to  our  lady  the 
queen,  [or  if  in  C.  P.  "  to  the  justices  of  our  lady  the  queen  of  the 
bench,"  or  if  in  Exch.  "to  the  barons  of  her  majesty's  Exchequer,"] 

at  Westminster,  on  the  day  of instant.     Hereof  fail  not. 

Given  under  the  seal  of  my  office,  this day  of ,  a.d. . 

This  deputation  to  be  indorsed  and  By  the  sheriff, 

returned  with  the  writ. 


8.  Hetum  thereto. 

The  execution  of  this  deputation  appears  in  a  certain  inquisition 
hereto  annexed. 

T.  W.  deputy  sheriff. 


9.  Notice  of  Trial  indorsed  on  Issue  (b). 
Take  notice,  that  the  issue  [or  "issues"]  joined  in  this  cause  will, 


(a)  A  trial  before  a  deputy  of  the  under-sheriff  would  be  bad,  and  the 
verdict  would  be  set  aside  {Jones  v.  Williams,  2  Dowl.  N.  S.  938) ;  but  with- 
out costs  if  no  objection  was  made  at  the  trial.     (Id.) 

(6)  The  plaintiff  must  give  a  written  notice  of  the  intended  trial,  the 
same  as  on  a  trial  at  Nisi  Prius,  viz.  ten  days  exclusive  of  the  day  on  which 
it  is  given  and  inclusive  of  that  on  which  the  trial  is  to  take  place :  (see 
ante,  124.)  The  notice  must  state  the  time  and  place  of  trial.  {Farmer  v. 
Mountfort,  9  M.  &  W.  100 ;  1  Dowl.  N.  S.  366.)  If  the  notice  be  given  for 
a  day  not  fixed  for  trying  issues,  it  is,  it  seems,  a  nullity :  (see  Charnock  v. 
Smith,  ir\fra.)  A  notice  of  trial  by  continuance  may  be  given.  {Wilson  v. 
Nisbett,  1  Dowl,  N.  S.  675  ;  4  Scott,  N.  R.  776  ;  4  M.  &  G.  249.)  Such  a 
notice  need  not  mention  the  place  where,  or  the  hour  when,  the  trial  will 
take  place,  for  it  shall  be  taken  to  refer  to  the  place  and  hour  mentioned  in 
the  original  notice.  (Id.)  Therefore,  "  I  hereby  continue  the  notice  of  trial 
in  this  cause  to  Thursday  next,  the  21st  day  of  April  instant,"  was  held  a 
good  notice  of  trial  by  continuance.    (Id.)    Where  notice  was  given  for 
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fiursuant  to  the  statute,  and  the  order  of  the  Honourable  Mr.  Justice 
or  "Baron"]  ,  made  on  the  day  of instant,  in  this 

cause,  be  tried  before  the  [sheriflF  of  Middlesex]  on the day 

of next,  at  eleven  o'clock  in  the  forenoon  precisely,  at [the 

sheriff's  court  house  in  Red  Lion  Square,  Holbom,  in  the  safd  county 
of  Middlesex.]  [i/*  the  plaintiff  means  to  attend  by  counsel,  add 
"when  and  where  counsel  will  attend  on  behalf  of  the  said  plaintiff." 

Dated .  Yours,  &c. 

P.  A.  plaintiff's  attorney  [or  "agent."] 
To  Mr.  C.  D.  the  above-named  defendant,  [or 
if  he  has  appeared  by  attorney,  "  to  Mr.  D. 
A.  defendant's  attorney"  or  "agent."] 

See  the  other  forms  of  Notices  of  Trial  at  Nisi  Prius,  and  of  Coun- 
termand, Sfc,  ante,  124,  127  ;  see  also  forms  of  Notices  of  Inqxury, 
post,  "  Writ  of  Inquiry." 


10.  The  like,  when  not  indorsed. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
Take  notice  [&c.  proceed  as  in  the  preceding  form.^ 


11.  Praecipe  for  Subpoena. 

{venue).     Subpoena  to  testify,  on  the  trial  of  an  issue  [or 

"issues"]  before  the  sheriff  of ,  between  A.  B.  plaintiff  and  C.  D. 

defendant,  on  the  part  of  the  plaintiff  [or  "  defendant."] 


12.  Subpoena  (a). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith,  to  W.  W.,  [&c.  in- 
sert t/ie  names  of  the  witnesses,']  greeting:  We  command  you,  and 
every  of  you,  that  all  other  things  set  aside,  and  ceasing  every  excuse, 
you  and  every  of  you  be  and  appear  in  your  proper  persons  before  our 
sheriff  [or  "  sheriffs"]  of  our  county  of [or  "  before  the  judge 


of  the  court  of "],  on  the  day  of instant  [or 

"  next"],  by of  the  clock  in  the noon  of  the  same  day,  to 

testify  the  truth,  according  to  your  knowledge,  in  a  certain  action  now 
in  our  court  of  Q.  B.  [or  "'  C.  P."  07-  "  Exch.  of  Pleas"]  depending 
between  A.  B.  plaintiff  and  C.  D.  defendant,  on  the  pait  of  the 
plaintiff  [or  "  defendant"],  on  which  our  certain  writ  of  trial  has  been 

sent  by out  of  our  said  court,  and  directed  to  the  said  sheriff  [or 

"judge"  J,  under  the  statute  of  3  &  4  Will.  4,  c.  42,  and  then  and  there 
in  due  form  of  law  to  be  executed  before  the  said  sheriff  [or  "judge"]. 
And  this  you,  nor  any  of  you,  shall  in  nowise  omit,  under  a  penalty 
of  every  of  you  of  one  hundred  pounds.     Witness (name  ofchixf 

Easter  Tuesday,  and  afterwards  continued  to  a  subsequent  day,  Williams,  J., 
held  that  Easter  Tuesday  was  not  a  dies  non  for  that  purpose,  and  that  the 
notice  was  sufficient.     {Charnock  v.  Smith,  3  Dowl.  607 ;   1  H.  &  W.  217.) 

(a)  The  witnesses  should  be  subpoenaed,  as  in  other  cases  for  a  trial  at 
Nisi  Prius. 
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justice,  or  in  Exchequer,  of  chief  baron),  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 


13.  Indorsement  on  the  Writ  of  Trial  of  the  Verdict  (a). 

Afterwards,  on  the day  of ,  in  the  year  of  our  Lord , 

(dai/  of  trial)  before  me,  sheriff  of  the  county  of [or  "judge  of 

the  court  of ,"]  came  as  well  the  within-named  plaintiff'  as  the 

within-named  defendant,  by  their  respective  attornies  within-named 
(or  as  the  case  may  be,)  and  the  jurors  of  the  jury  by  me  duly  sum- 
moned, as  within  commanded,  also  came,  and  being  duly  sworn  to  try 
the  issue  [or  "  issues"]  within  mentioned,  on  their  oath  said,  that  [&c. 
here  state  the  finding  of  the  jury  as  in  a  postea  on  a  trial  at  Nisi 
Prius.] 

The  answer  to  S.  S.,  sheriff  (i). 


14.  The  like,  in  case  a  Nonsuit  takes  place  (c). 

[Proceed  as  in  the  above  form,  but  after  the  words  "  duly  sworn  to 
try  the  issue  within  mentioned,"  proceed  as  follows :]  and  were  ready 
to  give  their  verdict  in  that  behalf;  but  the  plaintiff  being  solemnly 
called,  came  not,  nor  did  he  further  prosecute  liis  said  suit  against  the 
defendant 


15.  Under-sheriff^ 8  Certificate  to  be  indorsed  on  the  Writ  of  Trial, 
that  Judgment  ought  to  be  stayed,  6fc. 

I  certify  that  judgment  ought  not  to  be  signed  in  this  cause  until 
the  within-namea  defendant  shall  have  had  an  opportunity  to  apply  to 
the  court  for  a  new  trial. 

S.  S.  (sheriff's  signature.) 


16.  Sheriff's  Certificate  for  Costs,  Sfc. 

See  the  forms  of  certificates  of  a  judge  at  Nisi  Prius,  ante,  203  ;  and 
see,  as  to  the  sheriff's  power  to  certify  or  amend,  1  Pr.  10th  ed.  402. 


17.  Summons  and  Order  for  staying  Judgment,  Sfc.  mi  the  Writ. 

[Formal  parts  as  usual,'\  "  to  show  cause  why  the  judgment  [or 
'execution  on  the  judgment  ]  on  the  finding  of  the  jury  on  the  trial 

of  this  cause,  should  not  be  stayed  until  the  fifth  day  of  next 

term." 

•  An  order  may  be  readily  framed  from  the  terms  of  the  summons. 

(a)  This  form  is  prescribed  by  R.  H.  1853.  The  sheriff  must  return  the 
writ,  with  the  finding  of  the  jury  thereon  indorsed,  at  the  return  day  men- 
tioned in  the  writ. 

(6)  The  return  must  be  by  the  sheriff  and  not  by  his  deputy:  (see  Jones 
v.  Williams,  2  Dowl.  N.  S.  938  ;  Stroud  v.  Watts,  2  C.  B.  929.) 

(c)  This  form  is  prescribed  by  R.  H.  1853. 
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18.  Judgment  for  the  Plaintiff  after  Trial  before  the  Sheriff  {a). 

\_Copy  the  issue,  and  then  proceed  as  follows ;]  Afterwards,  on  the 

day  of  ,  in  the  j'ear  of  our  Lord  [day  of  signing  final 

judgment'],  come  the  parties  aforesaid,  by  their  respective  attornies 
aforesaid  [as  the  case  may  be],  and  the  said  sheriff  [or  "judge,"  aa  the 
case  may  be],  before  whom  the  said  issue  [or  "issues"]  came  on  to  be 
tried,  hath  sent  hither  the  said  last-mentioned  writ,  with  an  indorse- 
ment thereon,  which  said  indorsement  is  in  these  words ;  to  wit  [copy 
the  indorsement].  Therefore  it  is  considered,  &c.  [conclude  as  in  other 
cases.     See  the  forms,  post,  tit.  "Judgment."] 


19.  Execution. 
The  same  as  in  ordinary  cases :  see  post,  "  Execution." 

(o)  This  form  is  prescribed  by  R.  H.  1853. 


CHAPTER  XIX. 

THE  JURY  AT  THE  TRIAL  (a). 


Challenge  to  the  Array  (b). 

B.  "^      And  now  at  this  day,  to  wit,  on ,  come  as  well  the  plain- 

V.  >  tiff  as  the  defendant,  by  their  respective  attornies  aforesaid :  and 
D.  J  the  jurors  of  the  jury  impanelled  also  come.  And  hereupon  the 
[defendant]  challengeth  the  array  of  the  said  panel ;  because  he  saith 
that  [&c.  here  state  the  matter  cf  challenge  with  certainty  and  preci- 
sion] :  And  this  he  is  ready  to  verify;  wherefore  he  prayeth  judgment, 
and  that  the  said  panel  may  be  quashed. 


(a)  See  generally  1  Pr.  10th  ed.  409  to  416. 

(b)  See  1  Pr.  10th  ed.  412. 


CHAP.  XX.]  (      217      ) 


CHAPTER  XX. 

DEMURRER  TO  EVIDENCE  (a). 


1.  Demurrer  to  Evidence  when  the  Jury  are  discharged. 

B.  '\      Afterwards,  on  the day  of ,  a.d. ,  before  [&c. 

V.  >  proceed  as  in  the  postea,  Sfc.  post,  222,  to  the  asterisk*,  and  then 
D.  J  thus,  according  to  tlie  issue  to  be  tried:']  the  defendant  shows  in 
evidence  to  the  jury  aforesaid,  to  prove  and  maintain  the  said  issue  [if 
more  than  one  issue,  or  if  the  evidence  be  to  a  particular  issue,  alter 
this  accordingly']  within  joined  upon  his  part,  by  W.  W.  a  witness  duly 
sworn  in  that  behalf,  that  [&c.  here  state  the  evidence  demurred  to,  a 
note  of  which  is  usually  taken  at  the  trnal  by  the  associate]  :  And  the 
plaintiflF  says  that  the  matter  aforesaid,  to  the  jurors  aforesaid  in  form 
aforesaid  shown  in  evidence  by  the  defendant,  is  not  sufficient  in  law 
to  maintain  the  said  issue  on  the  part  of  the  defendant,  and  that  the 
plaintiff  is  not  bound  by  law  to  answer  the  same ;  and  this  he  is  ready 
to  verify :  Wherefore,  for  want  of  sufficient  matter  in  that  behalf  to 
the  said  jury  shown  in  evidence,  the  plaintiff  prays  judgment,  and  that 
the  jury  aforesaid  may  be  discharged  from  giving  any  verdict  upon 
the  said  issue,  and  that  his  damages  by  reason  of  the  premises  (6) 
within  complained  of  by  him  may  be  adjudged  to  him  [&c.  or  if  the 
demurrer  be  by  defendant,  then,  for  the  last  sentence  beginning  "  and 
that  his  damages,  &c."  substitute  the  following ,  "and  that  the  plaintiff 
may  be  barred  from  maintaining  his  aforesaid  action  thereof  against 
him,  &c."] 

2.  Joinder  by  a  Defendant  to  a  Demurrer  to  Evidence. 

D.  "J  And  the  defendant,  inasmuch  as  he  hath  shown  in  evidence 
ats.  >  to  the  jury  aforesaid  sufficient  matter  to  maintain  the  said  last- 
B.  3  mentioned  issue  upon  his  part,  and  which  the  defendant  is  ready 
to  verify,  and  inasmuch  as  the  plaintiff  doth  not  deny  or  in  any  manner 
answer  the  said  matter,  prays  judgment,  and  that  the  plaintiff,  as  to  the 
said  last-mentioned  issue,  may  be  barred  from  having  or  maintaining 
his  aforesaid  action  thereof  against  him,  and  that  the  jury  aforesaid  may 
be  discharged  fi'om  giving  their  verdict  upon  the  said  last-mentioned 
issue,  &c. :  Wherefore  let  the  jury  aforesaid  be  discharged  by  the  court 
here,  by  the  assent  of  the  parties,  from  giving  any  verdict  thereupon. 

(a)  See  generally  1  Pr.  10th  ed.  418.  A  demurrer  to  evidence  is  now 
fallen  into  disuse.  The  party  objecting  to  the  evidence  now  generally 
avails  himself  of  the  objection  by  a  motion  for  a  new  trial.  When  the  de- 
murrer is  put  in,  it  is  tacked  to  the  nisi  prius  record,  and  the  jury  may  either 
assess  contingent  damages,  or  may  be  discharged,  and  the  damages  after- 
wards be  assessed  upon  a  writ  of  inquiry:  (see  Bull.  N.  P.  313.) 

(6)  If  the  action  be  in  debt,  alter  this  accordingly :  (see  forms  of  postea, 
post,  222,  225.) 

L 
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3.  Joinder  by  Plaintiff. 

B.  ~\  And  the  plaintiff,  inasmuch  as  [&c.  as  in  the  preceding  form. 
V.  >  to  the  words],  prays  judgment  and  his  damages  by  reason  of 
D.  J  the  premises  within  complained  of  to  be  adjudged  to  him,  &c. : 
Whereupon  it  is  told  to  the  jurors  aforesaid,  that  they  shall  inquire 
■what  damages  the  plaintiff  hath  sustained,  as  well  by  reason  of  the 
matter  by  him  shown  in  evidence  as  aforesaid,  as  for  his  costs  of  suit  in 
this  behalf,  in  case  judgment  shall  be  given  for  the  plaintiff  upon  the 
evidence  aforesaid :  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
thereupon  say,  that  in  case  judgment  shall  be  given  for  the  plaintiff 
upon  the  evidence  aforesaid,  fiien  they  assess  the  damages  of  the  plain- 
tiff by  him  sustained,  by  reason  of  the  matter  by  him  shown  in  evidence 

as  aforesaid,  over  and  above  his  costs  of  suit  in  this  behalf,  to  £ , 

and  for  those  costs  to  forty  shillings.  And  thereupon  the  jury  afore- 
said, by  the  assent  of  the  parties,  are  discharged  from  giving  any  further 
verdict  upon  the  premises. 


CHAPTER  XXI. 
BILL  OF  EXCEPTIONS. 


Bill  of  Exceptions  by  Defendant  to  be  tacked  to  the  Record  on  a 
Trial  at  the  Assizes  (a). 

[Copy  the  record  of  Nisi  Prius,  and  then  proceed  thtis:"]  After- 
wards, on  the day  of ,  a.d. (the  commission  day  of  the 

assizes),  at ,  in  the  county  [or  "  city"]  of ,  before  Sir , 

knight,  and  Sir ,  knight,  justices  of  our  said  lady  tlie  Queen, 

assigned  to  take  the  assizes  in  and  for  the  within  county  [or  "city  and 
county,"  or  "  town  and  county,"  as  the  case  may  be],  come  the  parties 
within  mentioned  by  their  respective  attornies  within  mentioned ;  and 

(a)  See  generally  1  Pr.  10th  ed.  420.  The  bill  of  exceptions  is  not  set- 
tled at  nisi  prius.  All  that  then  takes  place  as  to  it  is  for  the  counsel  except- 
ing to  hand  up  a  memorandum  to  the  judge,  stating  that  he,  the  counsel, 
excepts,  and  the  grounds  for  his  doing  so  :  (see  several  instances  of  notices 
of  exceptions,  Cole  on  Ejectment,  773.)  The  bill  of  exceptions  is  after- 
wards drawn  up  in  form  by  the  counsel  on  both  sides,  upon  parchment,  and 
sealed  by  the  judge.  Judgment  is  signed  by  the  party  in  whose  favour  the 
verdict  is,  and  proceedings  in  error  are  afterwards  taken  on  it :  (see,  as  to 
the  forms,  &c.,  1  Scott,  N.  R.  337.)  See  as  to  the  assignment  of  errors,  and 
proceedings  in  error  on  a  bill  of  exceptions,  post,  "  Error."  If  upon  the  trial 
of  a  cause  the  judge  direct  a  nonsuit,  and  the  plaintiff  does  not  appear  when 
called,  the  judgment  of  nonsuit  is  therefore  entered  against  him,  he  cannot 
tender  a  bill  of  exceptions  and  bring  a  writ  of  error,  assigning  for  error  that 
the  judge  improperly  directed  the  nonsuit.  The  proper  course  in  such  a 
case  is  for  the  plaintiff  to  appear  and  require  the  judge  to  direct  the  jury  in 
point  of  law  in  his  favour,  and  upon  the  judge  refusing  to  permit  him  to 
appear  and  nonsuiting  him  against  his  will,  or  refusing  to  direct  the  jury  in 
his  favour,  the  plaintiff  may  tender  a  bill  of  exceptions  and  bring  a  writ  of 
error.  {Corsar  v.  Reed,  21  L.  J.,  Q.  B.,  18.)  It  is  generally  best  to  get  a 
special  verdict  if  possible,  for  on  a  bill  of  exceptions,  though  the  judgment 
on  it  is  reversed  in  the  plaintiff's  favour,  there  must  be  a  venire  de  novo 
awarded,  and  the  plaintiff  does  not  get  the  costs  of  the  first  trial.  See  other 
forms  of  bills  of  exceptions  in  ejectment,  Cole  on  Eject.  773,  774. 
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a  jury  of  the  said  county  [or  "  city  and  county,"  or  "  town  and 
county,"  as  the  case  may  he]  being  summoned  also  come,  who  being 
sworn  to  try  the  matters  in  question  between  the  said  parties,  the  said 
several  issues  in  manner  aforesaid  respectively  joined  between  the 
parties  at  the  time  and  place  last  aforesaid  came  on  to  be  tried  :  And 
thereupon  to  maintain  and  prove  the  issue  [thirdly]  above  joined  the 
counsel  learned  in  the  law  for  the  defendant  then  and  there  gave  in 
evidence  to  the  jury  aforesaid,  that  f&c.  state  the  evidence  "and  that 

* ;'  and  further  that ,"  &c.]  :  Whereupon  the  counsel  for  the 

plaintiff  offered  to  prove  that  [&c.  state  the  substance  of  the  evidence 
afiencards  objected  to  and  admitted];  whereupon  the  counsel  on  the 
part  of  the  defendant  interposed,  and  insisted  that  the  said  evidence  so 
offered  to  be  given  by  the  plaintiff  to  the  jurors  aforesaid  was  not  good 
or  admissible  in  law  upon  the  issue  aforesaid,  and  prayed  the  said  jus- 
tices to  inform  the  jurors  aforesaid  that  the  said  last-mentioned  evi- 
dence was  not  good  or  admissible  in  law  upon  the  issue  aforesaid,  and 
that  the  issue  aforesaid  thirdly  above  joined  ought  to  be  found  for  the 
defendant.  But  the  said  justices  held  and  affirmed,  that  the  said  evi- 
dence, so  offered  to  be  given  by  the  plaintiff  as  aforesaid,  was  good 
and  admissible  in  law ;  and  thereupon  the  plaintiff  gave  in  evidence, 
and  proved  to  the  jury  aforesaid,  that  [&c.  state  the  evidence  objected 
to]  :  And  the  said  justices,  by  their  direction  to  the  said  jury,  accord- 
ing to  their  opinion,  left  the  consideration  thereof  to  the  jury  aforesaid ; 
and  the  jurors  aforesaid  gave  their  verdict  against  the  defendant  upon 
the  issue  last  aforesaid:  Whereupon  the  counsel  for  the  defendant, 
conceiving  that  by  law  the  matter  aforesaid,  so  as  aforesaid  given  in 
evidence  to  the  said  jury  by  the  plaintiff  on  the  issue  aforesaid  thirdly 
above  joined,  was  not  admissible  in  law  upon  the  said  issue,  made  their 
exceptions  to  the  said  opinion  of  the  said  justices :  And  inasmuch  as  the 
matters  aforesaid  do  not  appear  by  the  record  of  the  verdict  aforesaid, 
the  said  counsel  for  the  defendant  did  then  and  there  and  before  the  giving 
of  the  said  verdict,  propose  his  aforesaid  exception  to  the  said  opinion 

and  direction  of  the  said  justices,  and  requested  the  said  Sir , 

knight,  so  being  one  of  the  said  justices,  to  put  his  seal  [or  "requested 
them  or  one  of  them  to  put  their  or  his  seals  or  seal"]  to  this  bill  of 
exceptions  containing  the  several  matters  so  proved  and  given  in  evi- 
dence on  the  part  of  the  plaintiff  as  aforesaid,  and  the  said  opinion  and 
direction  of  the  said  justices  thereon,  according  to  the  statute  in  such 

case  made  and  provided ;  and  thei-eupon  the  said  Sir ,  knight,  as 

one  of  the  said  justices,  did  put  his  seal  hereto,  according  to  the  said 

statute,  the day  of ,  in  the  yepr  of  our  Lord . 

(Judge's  signature  and  seal.) 


CHAPTER  XXII. 

NONSUIT. 


As  to  a  nonsuit  in  general,  see  1  Pr.  10th  ed.  424.  TTiere  is  no 
form  used  at  the  trial  for  nonsuiting  the  plaintiff.  The  nonsuit  is 
marked  by  the  associate  on  the  back  of  the  nisi  prius  record.  The 
postea  stating  it  is  afterwards  drawn  up :  see  form,  post,  232.  See 
form  of  judgment,  post,  "Judgment ;"  and  form  of  execution,  post, 
"Execution." 

l2 
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CHAPTER  XXIII. 

VERDICT  IN  GENERAL  AND  SPECIAL  VERDICT. 


1.  Verdict  in  general. 

A  general  verdict  is  given  viva  voce  by  the  jury,  thus  : — "  We  find 
for  the  plaintiff,  damages  20Z.  {the  amount  actually  found  by  them), 
costs  40s.;"  or  if  for  the  defendant,  then  merely,  "  We  find  for  the 
defendant."  If  there  be  several  counts  in  the  declaration,  and  they 
find  for  the  plaintiff  on  some,  and  for  the  defendant  on  the  rest,  the 
.verdict  is  then  given  thus: — ^' We  find  for  the  plaintiff  on  the  1st, 
2nd  and  ith  issues,  damages  201.  {the  amount  of  damages  found), 
costs  40s. ;  and  for  the  defendant  on  the  3rd,  oth  and  6th  issues." 
In  replevin,  however,  if  the  jury  find  for  the  defendant,  they  must  find 
damages  and  costs,  as  in  other  cases  where  they  find  for  the  plaintiff. 
This  verdict  is  afterwards  entered  in  form,  on  what  is  termed  the  postea, 
indorsed  upon  the  nisi  prius  record.  See  further  as  to  the  verdict  in 
general,  1  Prac.  lOth  ed.  427.     See  forms  ofposteas,  post,  222. 


2.  Postea  on  a  Special  Verdict  (a). 

Afterwards  [&c.  proceed  as  in  tJie  ordinary  forms  of  postea,  post, 
222,  No.  \  or  2,  as  the  case  may  be,  to  the  asterisk,*  and  then  thus:'] 
upon  their  oath,  say,  that  [&c.  state  the  facts  proved  at  the  trial  with 
certainty  and  precision.']  But  whether  or  not  upon  the  whole  matter 
aforesaid,  by  the  jury  aforesaid,  in  form  aforesaid  found  \here  state  the 
substance  of  the  issue  joined,  as  thus:  "the  defendant  be  guilty  as 
within  alleged,"]  the  jurors  aforesaid  are  altogether  ignorant ;  and 
therefore  they  pray  the  advice  of  her  majesty's  court  of  Queen's  Bench 
\or  "  C.  P."  or  "  Exch.  of  Pleas"  j ;  and  if,  upon  the  whole  matter 
aforesaid,  it  shall  seem  to  the  said  court  that  [here  state  the  affirmative 
of  the  issue,  as  thus:  "  that  the  defendant  is  guilty  as  within  alleged"], 
then  the  jury  aforesaid,  upon  their  oath  aforesaid,  say  that  [again 
state  the  affirmative  of  the  issue :  "  that  the  defendant  is  guilty  as 
within  alleged"] ;  and  in  that  case  they  assess  the  damages  of  the 

plaintiff  by  reason  thereof,  over  and  above  his  costs  of  suit,  to  £ , 

and  for  those  costs  to  forty  shillings.     But  if  upon  the  whole  matter 


(a)  See,  as  to  this  verdict  in  general,  1  Pr.  10th  ed.  430.  The  facts  may 
be  found  specially  by  the  jury,  so  that  the  conclusion  of  law  to  be  derived 
therefrom  may  be  found  by  the  court ;  and  this  is  done  by  a  special  verdict. 
In  general,  however,  the  jury  do  this  only  by  direction  of  the  judge  at  the 
request  of  either  party.  The  special  verdict  is  drawn  and  settled  by  the 
junior  counsel  after  the  trial,  and  afterwards  set  down  for  argument-  It  is 
generally  better  to  have  a  special  verdict  than  a  bill  of  exceptions,  see  ante, 
218.    See  forms  of  special  verdict  in  ejectment,  Cole  ou  Eject.  779,  780. 
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aforesaid,  it  shall  seem  to  the  court  that  [state  the  negative  of  the  issue, 
as  thtis:  "  that  the  defendant  is  not  guilty  as  within  alleged,"]  then 
the  jury  aforesaid,  upon  their  oath  aforesaid,  say  that  [^again  state 
the  negative  of  the  issue :  "  the  defendant  is  not  guilty  as  within 
alleged"]. 


3.  Special  Case  after  a  Verdict  subject  to  one  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

This  was  an  action  to  recover  £ [for  money  received  by  the  de- 
fendant for  the  use  of  the  plaintiff]. 

The  defendant  pleaded  [never  was  indebted]. 

The  cause  came  on  to  be  tried  before  the  Right  Honourable  Lord 
Chief  Justice  [or  "  Lord  Chief  Baron"  or  "  the  Honourable  Mr.  Jus- 
tice" or  "  Baron"] ,  at  the  sittings  in  London  [or  "  Mid- 
dlesex"], in  [or  "after"]  term  last  [or  at  the  assizes,  "before 

the  Honourable  Mr.  Justice ,  at  the  spring  (or  '  summer')  assizes, 

185—,  held  at ,  in  and  for  the  county  of  "] ;  when  a  verdict 

was  found  for  the  plaintiff  for  £ damages,  and  40«.  costs  of  suit, 

subject  to  the  opinion  of  the  court  upon  the  following 

Case. 

{Here  state  the  facts  with  conciseness,  as  proved  or  admitted  at  the 
trial  or  agreed  to  by  the  parties.) 

It  is  agreed  between  the  parties  that  the  pleadings  in  this  action  on 
both  sides  shall  form  part  of  this  special  case. 

Also  that  the  court  shall  be  at  liberty  to  draw  any  inferences  or  find 
any  facts  which  in  the  opinion  of  the  court  a  jury  ought  to  have  drawn 
or  found. 

The  question  for  the  opinion  of  the  court  is,  whether  [&c.  stating 
the  question]  ;  and  if  the  court  shall  be  of  opinion  that  [&c.  as  insisted 
by  the  plaintiff's  counsel],  then  the  verdict  is  to  be  entered  for  the 
plaintiff  as  aforesaid ;  but  if  the  court  shall  be  of  a  contrary  opinion, 
then  a  verdict  is  to  be  entered  for  the  defendant  [or  "  a  nonsuit  is  to 
be  entered"]. 


(a)  See,  as  to  this  in  general,  1  Pr.  10th  ed.  432.  For  the  forms  of  special 
cases  stated  by  leave  of  the  court  or  a  judge  before  a  trial,  and  also  for  the 
form  of  a  judgment  and  proceedings  in  error  on  a  special  case,  see  post, 
"  Special  Case."  See  forms  of  a  special  case  after  verdict  in  ejectment,  Cole 
on  Eject.  780,  781.  An  agreement  to  turn  a  special  case  into  a  special 
verdict  is  not  binding  on  the  court,  and  after  argument  of  the  case  and  the 
court  have  decided  upon  it,  it  seems  the  court  cannot  interfere  by  allowing 
the  special  case  to  be  turned  into  a  special  verdict :  (see  Coates  v.  Purday, 
6  Com.  B.  69.) 
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THE  POSTEA. 


SBCT.l.—  OnaVerdict 222  #o  232 

II.— On  a  Nonsuit 232,233 

III. —  On  Withdrawal  of  a  Juror  or  Discharge  of  Jury  233 


Sect.  I.— Postea  on  a  Verdict. 


1.  Form  of  a  Postea  on  a  Verdict  for  Plaintiff  for  Damages  on  all 
the  Issues  where  the  Cause  is  tried  in  London  or  Middlesex,  and 
where  the  Defendant  appears  on  the  Trial  {a). 

Afterwards,  on  the day  of ,  a.d. {the  first  day  of  the 

sittings),  at  the  Guildhall  of  the  city  of  London  [or  "  at  Westminster 
Hall,  in  the  county  of  Middlesex"],  before  the  Right  Honourable 
John  Lord  Campbell,  her  majesty's  chief  justice  assigned  to  hold  pleas 
in  the  court  of  our  lady  the  queen  before  the  queen  herself  [or  if  in 
the  Common  Pleas,  "  before  the  Right  Honourable  Sir  Alexander 
Cockburn,  knight,  her  majesty's  chief  justice  assigned  to  hold  pleas  in 
her  majesty's  court  of  the  Bench  ;"  or  in  the  Exchequer,  "  before  the 
Right  Honourable  Sir  Frederick  Pollock,  knight,  chief  baron  of  her 
majesty's  court  of  exchequer"],t  come  the  parties  within  mentioned  by 
their  respective  attornies  within  mentioned,  and  a  jury  of  the  within 
county  [or  "city"]  being  summoned,  also  come,  who,  being  sworn  to 
try  the  matters  in  question  between  the  said  parties  •  upon  their  oath, 
say  that  [&c.  state  the  affirmative  or  negative  of  the  issue  as  it  is 
found  for  the  plaintiff,  and  in  the  tei'ms  adopted  in  the  pleading.  ]  [If 
there  be  several  issues  joined  and  tried,  then  say,  "  as  to  the  first  issue 
within  joined  upon  their  oath  say  that"  (&c.  state  the  affirmative  or 
negative  of  the  issue  as  found  for  plaintiff ),  "and  as  to  the  second 
issue  within  joined,  the  jury  aforesaid  upon  their  oath  say  that"  (&c. 
so  proceed  to  state  the  finding  of  the  jury  on  all  the  issues.)'\  [Cow- 
clude  with  an  assessment  of  the  damages,  thus:]  And  they  assess  the 
damages  of  the  plaintiff  on  occtision  of  the  premises  within  complained 

of  by  him,  over  and  above  his  costs  of  suit,  to  £ ,  and  for  those 

costs  to  40».     Therefore,  &c. 

It  will  be  observed,  that  the  directions  given  in  the  above  form  are, 
to  state  the  negative  or  affirmative  of  the  issue  as  it  is  found  for  the 
defendant,  and  in  the  terms  adopted  in  the  pleading.  But  by  the  form 
of  the  postea  as  prescribed  by  the  subsequent  rule  in  M.  Vac.  1854,  in 

(a)  This  form  is  prescribed  by  R.  H.  T.  1853.  See  as  to  the  postea 
generally,  1  Pr.  10th  ed.  446. 
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the  case  of  a  trial  before  a  judge,  it  will  be  seen  that  tlie  courts  have 
given  the  practitioner  the  option  of  stating  the  finding  of  the  judge,  as 
in  the  above  form,  or  in  the  following  more  simple  way,  viz.,  "  finds 

the issue  in  favour  of  the  plaintiff  [or  *  defendant' J,"  as  the  case 

may  be ;  and  it  is  submitted,  that  this  simple  form  may  be  used  in  aU 
cases,  and  it  should  be  so  where  tfie  pleadings  are  long. 

See  the  forms  of  posteas  where  the  action  is  in  debt,  and  the  jury 
assess  the  debt,  and  not  damages  merely,  post,  No.  7. 


2.  The  like,  where  the  Cause  is  tried  at  the  Assizes  (a). 

Afterwards,  on  the day  of ,  a.d.  (the  commission 

day  of  the  assizes),  at ,  in  the  county  [or  "  city"]  of ,  before 

Sir ,  knight,  and  Sir ,  knight,  justices  of  our  said  lady  the 

queen,  assigned  to  take  the  assizes  in  and  for  the  within  county  for 
"  city  and  county,"  or  "  town  and  county,"  as  the  case  may  be],f 
come  the  parties  within  mentioned  by  their  respective  attomies  within 
mentioned;  and  a  jury  of  the  said  county  [or  "city  and  county,"  or 
"town  and  county,"  as  the  case  may  be']  being  summoned,  also 
come;  who  being  sworn  to  try  the  matters  in  question  between  the 
said  parties,*  upon  their  oath  say,  that  [&c.  state  the  negative  or 
affirmative  of  the  issue  as  it  is  found  for  the  plaintiff,  and  in  the  terms 
adopted  by  the  pleadijig .]  \lf  there  be  several  issues  joined  and  tried, 
then  say,  "  as  to  the  first  issue  within  joined  upon  their  oath  say,  that" 
(&c.  state  the  affirmative  or  negative  of  the  issue  as  it  is  found  for  the 
plaintiff),  "  and  as  to  the  second  issue  within  joined,  the  jury  afore- 
said, on  their  oath  aforesaid,  say,  that"  (&c.  so  proceed  to  state  the 
finding  of  the  jury  on  all  the  issues.)]  [^Conclude  with  stating  an 
assessment  of  the  damages,  thus ;]  And  they  assess  the  damages  of 
the  plaintiff  on  occasion  of  the  premises  within  complained  of  by  him, 

over  and  above  his  costs  of  suit,  to  £ ,  and  for  those  costs  to  40«. 

Therefore,  &c. 

See  the  above  observations  at  the  foot  of  the  preceding  form,  as  to 
a  shorter  form  of  finding  of  the  issues  by  the  jury. 

See  the  forms  of  posteas  where  the  action  is  in  debt,  and  the  jury 
assess  the  debt,  and  not  damages  merely,  post,  No.  7. 


3.  Postea,  where  the  Defendant  does  not  appear  at  the  Trial. 

[Proceed  as  usual  as  in  No.  1  or  Nf>.  2,  as  the  case  may  be,  to  the  f, 
and  then  thu^:]  comes  the  within-named  plaintiff  by  his  attorney 
within  mentioned,  and  the  within-named  defendant,  although  solemnly 
required,  comes  not,  but  makes  default :  Therefore  let  the  jurors  of  the 
jury  within  mentioned  be  taken  against  him  by  his  default :  And  a 
jury  of  the  within  county  [or  "city,"  &c.,  as  the  case  may  be],  being 
summoned,  come,  who,  to  try  the  matters  in  question  between  the  said 
parties,  upon  their  oath  say,  that  [&c.  here  conclude,  stating  the  find- 
ing of  the  jury  as  in  ordinary  cases.     See  the  preceding  forms.] 


(a)  This  form  is  prescribed  by  R.  H.  T.  1853. 
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4.  Postea,  where  the  Cause  was  trned  in  London  and  Middlesex  by  a 
Puisne  Judge  in  the  Absence  of  the  Chief  Justice  or  Chief 
Baron  (a). 

Afterwards,  on  the day  of ,  a.d. {first  day  of  sit- 
tings), at  tbe  Guildhall  of  the  city  of  London,  [or  "  at  Westminster 

Hall,  in  the  county  of  Middlesex,"]  before  Sir ,  knight,  one  of 

the  justices  of  our  said  lady  the  queen  of  her  court  of  Queen's  Bench 
[or  "  C.  P."  or  "  Exch.  of  Pleas"],  in  the  absence  and  in  the  place 

and  stead  of  the  right  honourable ,  the  chief  justice  [or  "  chief 

baron"]  of  the  said  court,  come  [&c.    Conclude  as  in  No.  l.J 


5.  Postea,  at  the  Assizes,  when  only  one  Judge  goes  the  Circuit. 

Afterwards,  on  the  day  of ,  a.d. (the  commission 

day  of  the  assizes),  at ,  in  the  county  [or  "city"]  of ,  before 

,  one  of  the  justices  [or  "barons,"  &c.,  see  the  preceding  form^, 

and esq.,  for  this  time  associated  to  the  right  honourable , 

the  chief  justice  of  onr  said  lady  the  queen  assigned  to  hold  pleas 

before  the  queen  herself,  and  to  the  said justices  of  our  said  lady 

the  queen  assigned  to  take  the  assizes  in  and  for  the  within  county 

(the  presence  of  the  said not  being  expected,  by  virtue  of  the  writ 

of  our  said  lady  the  queen  of  Si  non  omnes,  Sfc),  comes  the  within- 
named  plaintiff  [&c.  Conclude  as  in  No.  2.] 


-  6.  Postea,  where  there  is  a  Tales. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  f,  and 
then  thus  :^  come  as  well  the  within-naraed  plaintiff  as  the  within- 
named  defendant  [or  if  the  defendant  did  not  appear,  say,  "  come  as 
well  the  within-named  plaintiff  by  his  attorney  within  mentioned ; 
and  tbe  within-named  defendant,  although  solemnly  required,  comes 
not,  but  makes  default ;  therefore  let  the  jurors  of  the  jury  within 
mentioned  be  taken  against  him  by  his  default:"]  And  the  jurors  of 
that  jury,  being  summoned,  some  of  them,  that  is  to  say,  J.  J.  {name 
such  of  the  jurors  as  appeared  at  the  trial),  come  and  are  sworn  upon 
that  jury  ;  and  because  the  residue  of  the  jurors  of  the  same  jury  do 
not  appear,  therefore  othere  of  the  byestander,  being  chosen  by  the 
sheriff  of  the  within  county  [or  "  city"],  at  the  request  of  the  plain- 
tiff [or  "  defendant"],  and  by  the  command  of  the  said  chief  justice, 
[or  "chief  baron"  {if  in  London  or  Middlesex;  if  at  the  assizes, 
then  say,  "  by  command  of  the  said  justices,"  or  "  barons,"]  are  ap- 
pointed anew,  whose  names  are  annexed  to  the  within  written  panel, 
according  to  the  form  of  the  statute  in  that  c£ise  made  and  provided  ; 
which  said  jurors  so  appointed  anew,  that  is  to  say,  J.  J.  of  [&c. 


(a)  The  above  form  of  postea  is  adopted  where  a  puisne  judge  sits  and 
tries  a  cause  in  the  absence  and  stead  of  the  chief  justice  or  chief  baron. 
It  will  be  seen,  that  by  the  C.  L.  P.  Act,  ISS*,  s.  2,  any  one  of  the  judges 
at  the  request  of  the  lord  chief  justice  or  lord  chief  baron  may  try  causes 
entered  for  trial  at  Nisi  Prius  in  Westminster  or  London  in  either  of  the 
courts,  on  the  same  days  on  which  the  said  chief  justice  or  chief  baron,  or 
any  other  judge  of  the  same  court,  shall  be  sitting  to  try  causes  at  those 
places  respectively,  so  that  the  trial  of  two  causes  may  be  proceeded  with  at 
the  same  time. 
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naming  the  talesman'],  being  called,  likewise  come,  who,  together  with 
the  said  other  jurors  before  impannelled  and  sworn,  being  sworn  to 
trj'  the  matters  in  question  between  the  said  parties,  upon  their  oath 
say,  that  [&c.  state  the  finding  of  the  jury,  and  conchide  as  in  other 
cases^ 

\  

7.  Postea  on  a  Verdict  for  Plaintiff'  in  an  action  of  Debt  (a). 

[Proceed as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus  on  a  plea  of  nunquam  indebitatus  pleaded ;]  *'  upon 
their  oath  say,  that  the  defendant  was  indebted  to  the  plaintiff  in 
£ ,  as  within  alleged"  [or  if  they  find  the  defendant  was  not  in- 
debted in  the  whole  sum  claimed  as  debt,  then  say,  '■  that  the  defendant 

was  indebted  to  the  plaintiff  in  £ ,  parcel  of  the  debt  within 

alleged,  and  that  he  never  was  indebted  in  more  than  that  sum  as 
within  alleged.'  If  there  be  no  plea  raising  an  issue  on  the  amount  of 
the  debt,  then  the  jury  will  not  assess  it  at  all— for  instance,  on  a  plea 
in  an  action  of  debt  on  a  deed  denying  it,  the  finding  would  simply  be 
thus :  '  that  the  deed  within  alleged  is  his  deed.'  (If  there  be 
several  issues  and  findings,  see  the  form  No.  1.)  In  any  case  the 
jury  will  assess  nominal  or  real  damages,  as  the  case  may  be,  and  the 
postea  should  conclude,  stating  such  assessment,  thus ;]  and  they  assess 
the  damages  of  the  plaintiff  on  occasion  of  the  detention  of  the  within 

debt,  over  and  above  his  costs  of  suit,  to  one  shilling  [or  "to  £ "], 

and  for  those  costs  to  forty  shillings.    Therefore,  &c. 


8.  Postea  on  a  Verdict  for  Plaintiff,  where  the  Form  of  Action  is  not 
Debt,  but  is  for  a  Debt  or  for  Damages. 

[Proceed  as  in  No.  1  w  No.  2.  as  the  case  may  be,  to  the  asterisk*, 
and  then  thus:]  "  upon  their  oath  say,  that  the  defendant  did  promise 
[or  '  that  the  defendant  is  guilty']  as  within  alleged"  [as  the  case 
may  be,  according  to  the  issue  to  be  tried.  If  there  be  several  issues 
and  findings,  see  t/ie  forms  Nos.  1  and  2.)  Conclude  thus :]  and  they 
assess  the  damages  of  the  plaintiff  on  occasion  of  the  premises  within 

complained  of  by  him,  over  and  above  his  costs  of  suit,  to  £ ,  and 

for  those  costs  to  forty  shillings.    Therefore,  &c. 


9.  77ie  like,  when  one  Countof  the  Declaration  is  in  Debt,  and 
another  for  a  Debt  or  Damages  in  an  Action  ex  contractu,  or  for 
a  Tort. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus ;]  as  to  the  first  issue  within  joined  upon  their  oath  say, 

(a)  The  forms  of  action  in  debt,  assumpsit  and  covenant  are  not  abolished 
by  the  C.  L.  P.  Act,  1852.  Where  the  action  is  in  debt — if  there  be  any 
issue  raising  the  question  of  amount  of  it,  as,  for  instance,  never  was  in- 
debted, they  will  find  the  amount  accordingly,  either  in  terms  that  the  de- 
fendant was  indebted  as  alleged,  when  they  find  he  was  indebted  in  the 
whole  sum  claimed  as  debt, — or  in  so  much,  stating  the  amount,  when  not 
so  indebted  in  the  whole  amount, — and  in  any  case  they  should  assess  the 
damages  either  nominal.  Is.,  or  real,  as  the  case  may  be.  See  the  note  as 
to  the  conclusion  of  the  declaration,  &c.,  ante,  73,  74 ;  and  see  the  form  of 
judgment  as  prescribed  by  R.  H.  T.  1853,  post,  240. 

L  5 
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that  the  defendant  was  indebted  as  within  in  the  [first]  count  of  the 
declaration  alleged  {as  the  case  may  be,  according  to  the  issue  to  be 
tried),  and  they  assess  the  damages  of  the  plaintiff  on  occasion  of  the 
detention  of  the  debt  in  the  said  [first]  count  within  alleged,  over  and 

above  his  costs  of  suit,  to  one  shilling  \or  "  £ "]  :  And  as  to  the 

second  issue  within  joined,  the  jury  aforesaid,  upon  their  oath  afore- 
said, say  that  the  defendant  did  promise  [or  "  is  guUty,"]  as  in  the 
second  count  of  the  declaration  within  alleged  {or  as  the  case  may  be, 
according  to  the  issue  joined),  and  they  assess  the  damages  of  the 
plaintiff  on  occasion  of  the  premises  in  the  said  [second]  count  within 

complained  of  by  him,  over  and  above  his  costs  of  suit,  to  £ ,  and 

for  those  costs  to  forty  shillings.     Therefore,  &c. 


10.  The  like,  in  Debt  on  Bond,  where  the  breach  is  assigned  in  the 
Pleadings,  and  Damages  are  assessed  on  Stat.  8  <Sr  9  WUl.  3, 
c.  11,  s.  8. 

\^Same  as  No.  1,  to  the  asterisk  *,  and  then  thus :]  say  upon  their 
oath  that  the  defendant  did  not  indemnify  or  save  harmless  [&c.  stating 
the  breach  as  assigned  in  the  pleadings,  or  say  "  did  break  the  condi- 
tion of  the  within-mentioned  writing  obligatory  as  within  alleged"], 
and  they  assess  tlie  damages  of  the  plaintiff,  on  occasion  of  the  de- 
taining of  the  within  debt,  over  and  above  his  costs  of  suit,  to  one 
shilling,  and  for  those  costs  to  forty  shillings  ;  and  they  also  assess  the 
damages  of  the  plaintiff,  on  occasion  of  the  breach  of  the  said  con- 
dition within  assigned,  to  £ .     Therefore,  &c. 


11.  The  like,  where  Non  est  factum  is  pleaded  and  Breaches  suggested 
in  the  Issue. 

[Same  as  No.  1,  to  the  asterisk  *,  and  then  thm:^  as  to  the  issue 
within  joined  between  the  said  parties,  say  upon  their  oath,  that  the 
within-mentioned  writing  obligatory  is  the  deed  of  the  defendant,  as 
within  alleged  ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say  that  the  several  matters  within  suggested  as  and  for  a 
breach  [or  "breaches"]  of  the  condition  of  the  said  writing  obligatory 
were  and  are  true  ;  and  they  assess  the  damages,  &c.  [CoTiclude  as 
in  the  preceding  form.^ 


12.  Postea  on  Verdict  for  Plaintiff^  in  Detinue. 

Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  state  the  affirmative  or  negative  of  the  issue,  as  it  is  found 
for  the  plaintiff,  and  in  the  terms  adopted  by  the  pleadings,  or  in  the 
general  way  as  mentioned  at  the  foot  of  the  form,  ante,  222.  If  the 
plea  be  non  detinet  it  may  be  thus ;]  upon  their  oath  say,  that  the 
defendant  did  detain  the  goods  [or  "  deeds  and  papers,"  according  to 
the  issue  andfindii^  of  the  jury  thereon,]  as  within  alleged ;  and  they 
find  the  goods  [or  "  deeds  and  papers,"  ^c]  so  detained,  to  be  of  the 
value  of  £ ,  and  they  assess  the  damages  of  the  plaintiff,  on  occa- 
sion of  the  detention  of  the  said  goods  [or  ''  deeds  and  papers,"  4*^.], 
over  and  above  his  costs  of  suit,  to  one  shilling  [or  "  £— - — ,"]  and  for 
those  costs  to  forty  shillings.    Therefore,  &c 
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13.  Postea  on  Verdict /or  Plaintiff'  in  a  Qui  Tarn  Action  (a). 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterish  *, 
and  then  state  the  finding  on  the  issue  for  plaintiff,  thus:'\  upon  their 

oath  say,  that  the  defendant  doth  owe  the  sum  of  £ to  our  lady 

the  Queen,  [or  "  the  poor  of  the  parish  of ,"]  and  to  the  within- 
named  plaintiff,  as  within  alleged,  [or  "  that  the  defendant  is  guilty  as 
within  alleged,"  as  tlie  issue  may  Aie.]    Therefore,  &c. 


14.  Po»iea  on  Verdict  for  Plaintiff  on  Issue  on  a  Plea  of  Payment 
of  Money  into  Court. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk*, 
and  then  thus:"]  upon  their  oath  say,  that  the  sum  paid  into  court  is 

not  enough  by  £ ,  to  satisfy  the  claim  of  the  plaintiff  in  respect 

of  the  matter  to  which  the  defendant's  plea  is  pleaded,  and  they  assess 
the  damages  of  the  plaintiff  on  occasion  of  the  premises  within  com- 
plained ot  by  him,  and  to  which  the  said  plea  is  pleaded,  over  and 

above  his  costs  of  suit,  to  £ ,  and  for  those  costs  to  forty  shillings. 

Therefore,  &c.  (If  there  be  any  other  plea  than  that  of  payment  into 
court,  this  form  must  be  altered  accordingly.  See  the  forms,  supra, 
where  there  are  several  issues ;  and  see,  also,  the  forms,  post,  Nos.  19, 
20,  21,  where  some  issue  or  issues  are  found  for  the  defendant.) 


16.  Postea  on  Verdict  for  Plaintiff  on  Plea  in  Abatement. 
See  the  form,  post,  "  Pleas  in  Abatement." 


16.  Postea  for  Plaintiff  where  several  Defendants,  and  one  has  let 
Judgment  go  by  Default  (b). 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
ami  then  thus :]  upon  their  oath  say,  that  the  within-named  C.  D.  did 
promise  {or  as  the  plea  and  issue  may  be)  as  within  alleged,  and  thejj^ 
assess  the  damages  of  the  plaintiff  on  occasion  of  the  premises  within 
complained  of  by  him,  as  well  against  the  said  C.  D.  as  against  the 

said  E.  F.,  over  and  above  the  plaintiff's  costs  of  suit,  to  £- ,  and 

for  those  costs  to  forty  shillings.     Therefore,  &c. 


17.  Postea  where  Issues  in  Law  and  Fact,  and  where  the  Issue  in 
Law  was  determined  first. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus:]  as  to  the  issue  within  joined  to  be  tried  by  the 
country,  [or  if  several  issues  to  be  tried,  state  them  aecordingly,  as  in 

No.  1  or  No.  2,]  upon  their  oath  say,  that {state  the  finding  of 

the  jury  upon  the  issue  in  fact)  as  within,  in  the  [first]  count  of  the 
declaration  alleged,  and  they  assess  the  damages  of  the  plaintiff  on 

(a)  There  are  no  damages  in  a  qui  tarn  action,  nor  any  costs,  unless  given 
by  the  statute  on  which  the  action  is  brought:  (see  the  form  of  judgment, 
post,  "  Judgment.") 

{b)  If  the  action  be  in  debt,  or  one  count  in  debt,  and  the  rest  in  another 
form,  this  form  must  be  altered  accordingly :  (see  the  forms,  Nos.  7 — 9.) 
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occasion  of  the  premises  in  that  count  complained  of,  over  and  above 
his  costs  of  suit,  to  £ f,  and  they  assess  the  damages  of  the  plain- 
tiff on  occasion  of  the  premises  in  the  [second]  count  of  the  declara- 
tion within  complained  of  [or  "  of  the  premises  whereof  the  parties 
put  themselves  upon  the  judgment  of  the  court"],  over  and  above  his 
costs  of  suit,  to  £ ,  and  for  those  costs  to  forty  shillings.  There- 
fore, &c. 

18.  The  like,  where  the  Issues  in  Fact  are  determined  first. 

[Proceed  as  directed  in  the  preceding  form  to  the  f,  and  then  thus :] 
and  as  to  the  issue  within  joined  between  the  parties,  whereof  they 
have  put  themselves  upon  the  judgment  of  the  court,  the  jury  afore- 
said, upon  their  oath  aforesaid,  say,  that  if  it  shall  happen  that  judg- 
ment shall  be  thereupon  given  for  the  plaintiflP,  then  they  assess  the 
damages  of  the  plaintiff  by  him  sustained,  on  occasion  of  the  pre- 
mises in  the  [second]  count  mentioned,  [or  "whereof  the  parties  have 
so  put  themselves  upon  the  judgment  of  the  court,"]  over  and  above 

his  costs  of  suit,  to  £ ,  and  for  those  costs  to  forty  shillings. 

Therefore,  &c. 


19.  Postea  where  one  Issue  is  found  for  Plaintiff,  and  another  for 
Defendant. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  he,  to  the  asterisk  *, 
and  then  thus ;]  as  to  the  firet  issue  within  joined,  upon  their  oath 
say,  that  [the  defendant  did  promise  {or  "  is  guilty,"  as  the  case  may 
be)  as  in  the  first  count  of  the  declaration  within  complained  of;]  and 
they  assess  the  damages  of  the  plaintiff,  on  occasion  of  the  premises 
[in  the  said  first  count]  within  complained  of,  over  and  above  his 

costs  of  suit,  to  £ ,  and  for  those  costs  to  forty  shillings :  And  as 

to  the  last  issue  within  joined,  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  the  defendant  did  not  promise  as  in  the  last  count 
of  the  declaration  within  complained  of  {so  stating  the  affimative  or 
negative  of  each  issue,  as  it  is  found  by  the  jury,  and  in  the  terms 
adopted  hy  the  pleading,  or  say,  "  upon  their  oath  aforesaid  find  tlie 
said issue  within  joined  in  favour  of  the  plaintiff"  [or  '  defend- 
ant'] as  the  case  may  be).     Therefore,  &c. 


20.  The  like,  where  a  distributive  Plea,  such  as  Set-off  or  tlie  Ixke, 
is  partly  found  for  the  Defendant. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus:^  as  to  the  first  issue  within  joined  upon  their  oath  say, 
that  the  defendant  was  indebted  to  the  plaintiff  as  within  alleged  {or 
as  the  issue  may  be) ;  and  as  to  the  second  issue  within  joined  tlie 
jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that  the  plaintiff  was, 
and  still  is,  indebted  to  the  defendant  in  [30/.]  for  and  in  respect  of  the 
causes  of  set-off  in  the  defendant's  second  plea  within  mentioned, 
but  the  plaintiff  was  not  nor  is  indebted  to  the  defendant  in  more  than 
that  sum  for  or  in  respect  of  those  causes  of  set-off,  and  the  said  sum 
in  which  the  plaintiff  is  so  indebted  to  the  defendant  does  not  equal  the 
said  claim  of  the  plaintiff;  and  after  setting  off  and  allowing  the 
said  debt  so  due  to  the  defendant  against  the  said  debt  of  the  jtlain- 
tifl^  the  jurors  assess  the  damages  of  the  plaintiff  by  reason  of  the 
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premises  within  complained  of  by  him,  over  and  above  his  costs  of 

suit,  to  £ ,  and  for  those  costs  to  forty  shillings.     Therefore,  &c. 

{If  the  action  be  in  debt  this  farm  should  be  altered  aecordingly :  see 
forms,  ante,  Nos.  7,  8.) 


21.  Posteafor  Plaintiff,  on  Not  Guilty  to  a  new  Assignment,  in  an 
Action  for  a  Tort  where  the  other  Issues  are  found  for  De- 
fendant. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus:'\  as  to  the  first  issue  within  joined  upon  their  oath  say, 
that  [the  defendant  is  not  guilty  except  as  hereinafter  mentioned  as 
within  alleged]  :  And  as  to  the  second  issue  within  joined,  the  jurors 
aforesaid  upon  their  oath  say,  that  [the  defendant  did  for  such  cause 
as  the  defendant  hath  within  bis  second  plea  alleged,  assault  and  beat 
the  plaintiff,  as  in  the  first  count  of  the  declaration  within  alleged]  : 
And  as  to  the  last  issue  within  joined,  the  jurors  aforesaid  upon  their 
oath  say,  that  the  defendant  is  guilty  of  the  premises  within  anew 
assigned,  as  within  alleged  ;  and  they  assess  the  damages  of  the  plain- 
tiff, on  occasion  of  the  last-mentioned  premises,  over  and  above  his 
costs  of  suit,  to  £ ,  and  for  those  costs  to  forty  shillings.  There- 
fore, &c. 


22.  Posteafor  Plaintiff,  where  one  Defendant  is  found  Guilty,  and 
another  acquitted. 

[^Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk*, 
and  then  tlius:']  upon  their  oath  say,  that  the  within-named  C.  D.  is 
guilty  of  the  premises  within  laid  to  his  charge,  as  the  plaintiff  hath 
within  complained  against  him  ;  and  they  assess  the  damages  of  the 
plaintiff  against  the  said  C  D.  on  occasion  thereof,  over  and  above 

his  costs  of  suit,  to  £ ,  and  for  those  costs  to  forty  shillings.     And 

the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the 
within-named  E.  F.  is  not  guilty  of  the  premises  within  laid  to  his 
charge  as  the  plaintiff  hath  within  complained  against  him.  There- 
fore, &c. 


23.  Postea  for  Plaintiff  where  some  Defendants  are  acquited,  and 
others  let  Judgment  go  by  Default. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus:'\  as  to  the  issue  within  joined  between  the  plaintiff  and 
the  within-named  C.  D.  and  E.  F.  upon  their  oath  say,  that  the  said 
C.  D.  and  E.  F.  are  not  guilty  of  the  premises  within  laid  to  their 
charge,  as  the  plaintiff  hath  within  complained  against  them ;  and  they 
assess  the  damages  of  the  plaintiff,  against  the  within-named  G.  H. 
and  ■/.  K.  on  occasion  of  the  premises  within  mentioned,  over  and 

above  his  costs  of  suit,  to  £ ,  and  for  those  costs  to  forty  shillings. 

Therefore,  &c. 


24.  Postea  where  a  Judge  who  tries  the  Cause  orders  Execution  to 
issue  before  the  ttsual  Time. 

[Proceed  as  in  ordinary  cases  to  the  statement  of  the  assessment  of 
damages  and  then  thus:']   and  thereupon  the  said  chief  justice  [or 
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"chief  baron,"  or  "judge,"  or  "baron,"  or  if  tried  at  the  assizes, 

"the  said ,"  naming  the  judge  or  baron  before  whom  the  cause 

toas  tried,']  ordered  execution  to  issue  in  this  cause,  within days 

from  the  day  of ,  a.d. ,  [or  "  on  "J.     There- 
fore, &c. 

25.  Postea  on  Verdict  Jbr  Defendant  where  only  one  Issue. 

\^Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be  to  the  asterisk  *, 
OTjrf  then  state  the  affirmative  or  negative  of  the  issue,  as  it  is  found 
for  defendant,  and  in  the  terms  adopted  by  the  pleading,  or  in  the 
general  form  as  mentioned  at  the  foot  of  the  form,  ante,  222,  thu^: 

"  upon  their  oath  find  the  issue  within  joined  in  favour  of  the 

defendant.     Therefore,  &c."] 

\^If  the  plea  be  non  assumpsit  the  issue  may  be  found  thus :  "  upon 
their  oath  say,  that  the  defendant  did  not  promise  as  within  alleged. 
Therefore,  &c."] 

lOr  if  the  plea  was  that  he  never  was  indebted :  "upon  their  oath 
say,  that  the  defendant  never  was  indebted  as  within  alleged.  There- 
fore, &c."] 

[Or  if  he  pleaded  a  set-off,  and  it  is  wholly  found  for  him:  "  upon 
their  oath  say,  that  the  plaintiff  was  and  is  indebted  to  the  defendant 
as  within  alleged.     Therefore,  &c."] 

[Or  if  he  pleads  non  est  factum:  "upon  their  oath  say,  that  the 
within-mentioned  writing  obligatory  (or  '  indenture,  &c.')  is  not  the 
deed  of  the  defendant,  as  Avithin  alleged.     Therefore,  &c."] 

[Or  if  the  action  were  for  a  tort,  and  he  pleaded  not  guilty :  "  upon 
theu-  oath  say,  that  the  defendant  is  not  guilty  of  the  premises  wiUiin 
laid  to  his  charge,  as  within  alleged.     Therefore,  &c."] 


26.  The  like,  where  there  are  several  Issues  and  all  found  for  him. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
arid  then  thus :]  as  to  the  first  issue  within  joined  upon  their  oath  say, 
that  {state  the  first  issue  as  found  for  the  defendant,  and  in  the  terms 
adopted  by  the  pleading,  or  in  the  general  form  as  mentioned  at  the 
foot  of  the  form,  ante,  222,  thus:  "  as  to  the  first  issue  within  joined 
upon  their  oath  find  the  same  in  favour  of  the  defendant) :  And  as 
to  the  second  issue  within  joined,  the  jurors  aforesaid,  upon  theur  oath 
aforesaid,  say  that {state  the  second  issue  a^  found  for  tlie  de- 
fendant, ana  in  the  terms  adopted  by  the  pleading,  or  in  the  general 
form  as  just  mentioned) :  And  as  to  the  last  issue  witliin  joined,  the 

jurors  aforesaid,  upon  their  oath  aforesaid,  say  that {so  stating 

each  issue  as  found  for  the  defendant,  and  in  the  terms  adopted  by  the 
pleading,  or  in  the  generalform  as  just  mentioned.)    Therefore,  &c. 


27.  Postea  on  Verdict  for  one  Defendant  in  Action  on  Contract,  where 
the  other  Defendant  has  let  Judgment  go  by  Default,  and  no 
Amendment  allowed  at  the  Trial. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus:]  say  upon  their  oath,  that  the  within-named  C.  D. 
did  not  promise  {or  as  the  issue  may  be)  as  within  alleged ;  and  here- 
upon the  said  jury  are  discharged  from  inquiring  against  the  within- 
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named  E.  F.  what  damao:es  the  plaintiff  hath  sustained  by  reason  of 
the  premises  within  complained  of.    Therefore,  &c. 


28.  Postea  on  Verdict  for  Defendant  on  Not  Guilty,  in  an  Action  for 
a  Tort,  and  where  Defendant  has  pleaded  a  Justification,  and 
the  Jury  are  discharged  as  to  the  latter. 

{^Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
ami  then  thus:^  as  to  the  first  issue  within  joined  upon  their  oath  say, 
that  the  defendant  is  not  guilty  of  the  piemises  as  within  alleged: 
And  hereupon  the  said  jury,  by  the  direction  of  the  said  chief  jus- 
tice [or  "justices  of  assize"],  and  with  the  consent  of  the  said  parties 
respectively,  are  discharged  from  giving  any  verdict  on  the  last  issue 
within  joined.     Therefore,  &c. 


29.  Postea  for  Plaintiff,  where  the  Facts  are  found  specially  under 
3^4  WiU.  4,  c.  42,  s.  24. 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  asterisk  *, 
and  then  thus :]  upon  their  oath  say  [here  insert  the  verdict  of  the 

Jury  as  thus :  "  As  to  the  first  issue  within  joined,  that as  within 

alleged,  and  as  to  the  other  issue  within  joined,  the  jurors  aforesaid,  on 

theur  oath  aforesaid,  say  that as  within  alleged:"]  and  thereupon 

the  said  chief  justice  [or  "chief  baron,"  or  "judge,"  or  "baron,"  or 

at  the  assizes  "  the  said "  {naming  the  judge  who  tried  the  cause), 

before  whom  the  said  issues  came  on  to  be  tried,  having,  according  to 
the  form  of  the  statute  in  that  case  made  and  provided,  directed  the 
said  jurors  to  find  the  facts  according  to  the  evidence,  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  did  further  find  and  say,  accord- 
ing to  the  form  of  the  said  statute,  that {here  insert  the  special 

finding),  and  they  assess  the  damages  which  the  plaintiff  had  thereby 

sustained  at  £ ,  over  and  above  his  costs  of  suit,  and  for  those 

costs  to  forty  shillings.    Therefore,  &c. 


30.  Postea  on  Special  Cases. 

See  the  form  of  postea  on  special  case  where  no  pleadings,  post, 
■  Special  Case.'" 


31.  Postea  on  Special  Verdict. 
See  the  form,  ante,  220. 


32.  Postea  in  Replevin. 
See  forms,  post,  "  Replevin. 


33.  The  like,  in  Ejectment. 
See  forms,  post,  "  Ejectment,'* 
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34.  The  like,  in  JRevivor. 
See  forms,  post,  Index,  "  Writ  of  Remvor." 


35.  The  like,  in  Error. 
See  {orms, post,  "Error.' 


36.  The  like,  in  Actions  against  Executors,  Administrators, 
Heirs,  Sec. 

See  form, post,  "Executors,"  "Administrators,"  "Heirs,"  Sfc. 


37.  Postea,  where  the  Issues  are  tried  by  a  Judge. 
See  form,  ante,  205. 


Sect.  II. — Postea,  on  a  Nonsuit. 

1.  Postea  on  a  Nonsuit  in  general  (a). 

[^Proceed  as  in  No.  1  or  No.  2,  ante,  222,  223,  as  the  case  may  he, 
to  the  asterisk  *,  and  then  thus :]  withdrew  from  the  bar  here  |  or  if 
the  plaintiff  was  nonsuited  after  giving  evidence,  say,  "  after  evidence 
being  given  to  them  thereupon  withdrew  from  the  bar  here"],  to  con- 
sider of  the  verdict  to  be  by  them  given  upon  the  premises ;  and  after 
they  had  considered  thereof  and  agreed  among  themselves,  they  re- 
turned to  the  bar  here  to  give  their  verdict  in  this  behalf:  Whereupon 
the  plaintiff,  being  solemnlj'  called,  comes  not,  nor  does  he  further 
prosecute  his  suit  against  the  defendant.    Therefore,  &c. 


2.  ITte  like,  in  Tre^ass  against  a  Peace  Officer. 

[Proceed  as  in  No.  1  or  No.  2,  ante,  222,  223,  as  the  case  may  he, 
to  the  asterisk  *,  and  then  thus ;]  and  on  the  behalf  of  the  within- 
named  C.  D.,  E.  F.  and  G.  H.,  it  was  given  in  evidence  to  the  jury 
aforesaid,  that  the  said  C  D.  was  a  headborough,  and  that  what  he 
did  was  in  the  execution  of  his  office  of  headborough  aforesaid,  and 


(a)  See  as  to  a  nonsuit  in  general,  1  Pr.  10th  ed.  424.  It  can  be  recorded 
only  at  nisi  prius,  and  not  by  the  court  in  banc.  (Co.  Litt.  139  b ;  per  Tindal, 
C.  J.,  in  Nesbit  v.  Rishton,  1 1  Ad.  &  Ell.  246 ;  see  Lord  Howard's  Case,  1 
Sid.  84;  2  Sid.  113  ;  Vernon  8(  Vernon's  case,  3  Leon.  28.)  Upon  a  nonsuit 
the  plaintiff,  is  liable  to  costs  in  the  same  manner  as  if  the  defendant  had 
obtained  a  verdict.  ( Cameron  v.  Reynolds,  Cowp.  407  ;  2  B.  &  P.  376  ;  Davile 
V.  Herring,  1  Str.  300  ;  Wilkinson  {qui  tarn)  v.  AUot,  Cowp.  366.)  See  the  forms 
of  judgments  of  nonsuit,  post,"  Judgment ;"  see  also  the  form  of  a  judgment 
of  nonpros  for  not  declaring,  replying.  &c.,  post,  "Nonpros:"  and  as  to  the 
proceedings  to  be  adopted  under  the  C.  L.  P.  Act,  1852  (sects.  100,  101  — 
116),  instead  of  those  heretofore  in  use,  to  obtain  a  judgment  as  in  a  case  of 
nonsuit,  see  "  Trial,  compelling  Plaintiff  to  proceed  to." 


CHAP.  XXIV.]  On  a  Verdict.  233 

that  what  the  said  E.  F.  and  G.  H.  respectively  did  was  in  aid  of  the 
said  C.  D.  and  by  his  command :  upon  which  the  jurors  aforesaid 
withdrew  from  the  bar  [&c.  Conclude  as  in  the  preceding  form.'] 


Sect.  III. — Postea  when  a  Juror  is  withdrawn  or  when 
THE  Jury  is  discharged. 


1.  Postea  when  a  Juror  is  toithdravm  (a). 

[Proceed  as  in  the  form  No.  1  or  No.  2,  ante,  222,  223,  as  the  case 
may  he,  to  the  asterisk  *,  and  then  thus :]  '*  for  certain  causes  moving 
as  well  the  said  chief  justice  [or  *  chief  baron,'  or  'justices,'  or 
*  barons']  as  the  within-named  plaintiff  and  defendant,  J.  J.,  one  of 
the  jurors  of  the  jury  aforesaid,  is  withdrawn  from  the  panel  thereof, 
and  the  rest  of  the  jurors  of  the  jury  aforesaid  are  altogether  dis- 
charged from  giving  any  verdict  of  and  upon  the  premises  within  men- 
tioned, &c." 

2.  Postea  when  the  Jury  are  discharged  (J). 

[Proceed  as  in  No.  1  dr  No.  2,  ante,  222,  223,  as  the  case  may  be, 
to  the  asterisk  •*,  and  then  thus :]  are  by  the  direction  of  the  said  chief 
justice  [or  "  chief  baron,"  or  if  at  the  assizes,  '*  of  the  said  justices  of 
assize"],  and  with  the  consent  of  the  said  parties  respectively,  dis- 
charged from  giving  any  verdict  on  the  issues  within  joined  or  matters 
to  be  tried  by  them. 


{a)  A  juror  is  generally  withdrawn  at  the  recommendation  of  the  judge 
in  cases  where  it  is  doubtful  whether  the  action  will  lie,  or  where  the  judge 
intimates  an  opinion  that,  under  the  peculiar  circumstances  of  the  case,  the 
action  should  proceed  no  further.  The  withdrawal  of  a  juror  by  consent  of 
the  parties,  or  their  attornies  for  them,  always  puts  an  end  to  the  cause ;  and 
if  the  action  be  afterwards  proceeded  with,  the  defendant  may  apply  to  stay 
the  proceedings,  and  the  same  if  a  second  action  were  brought.  ( Gihbs  v. 
Ralph,  15  L.  J.  7  ;  see  Moscali  v.  Lawson,  1  H.  &  W.  572  ;  Thomas  v.  Levns, 
5  Dowl.  395.)  But  if  a  second  action  is  brought,  and  the  defendant,  instead 
of  applying  to  the  court  to  stay  proceedings,  allows  the  action  to  proceed, 
he  cannot  at  the  trial  avail  himself  of  the  withdrawal  of  a  juror  as  a  defence. 
{Saunderson  v.  Nestor,  R.  &  M.  402.)  When  a  juror  is  withdrawn,  each 
party  has  to  pay  his  own  costs  {Stodhard  v.  Johnson,  3  T.  R.  657 ;  see 
Burdon  v.  Flower,  7  Dowl.  786 ;  and  see  Browne  v.  Clarke,  12  M.  &  W.  25  ; 
1  D.  &  L.  409) ;  unless  there  has  been  a  judgment  on  demurrer,  in  which 
case  the  party  obtaining  that  judgment  will  be  entitled  to  the  costs  of  the 
demurrer.  {Bentley  v.  Dawes,  23  L.  T.,  Exch.,  269.)  See  the  form  of  the 
judgment  in  this  case,  post,  "Judgment." 

(b)  See  the  form  of  postea,  ante,  231,  where  the  jury  were  discharged  as 
to  one  of  several  defendants,  or  as  to  one  of  several  issues.  Discharging  a 
jury  by  consent  does  not  terminate  the  suit,  and  in  this  respect  is  not  like 
withdrawing  a  juror,  which  has  that  effect :  (see  Everett  v.  Youells,  3  B.  & 
Ad.  349.) 
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CHAPTER  XXV. 

COSTS  (o). 


See  the  forms  relating  to  security  for  costs,  post,  "  Security  for 
Costs ;"  to  costs  for  not  proceeding  to  trial,  see  "  Costs  for  not  pro- 
ceeding to  Trial."  For  forms  of  certificates  by  tlie  judge  or  other 
presiding  officer  to  give  or  deprive  a  party  of  costs,  see  ante,  203. 


1.  Affidavit  to  obtain  an  Order  for  Plaintiff's  Costs,  under  the 
County  Courts  Acts,  where  the  Plaintiff"  and  Defendant  reside 
more  than  Twenty  Miles  apart  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.  of  No.  — , Street,  in  the  parish  of ,  in  the  county 

of ,  the  above-named  plaintiff  (or  if  made  by  any  other  party  alter 

the  affidavit  throughout  accordingly),  make  oath  oath  and  say, 

1.  This  action  was  commenced  by  a  writ  of  summons  which  was 
issued  out  of  this  honourable  court  on  the day  of ,  185 — . 

2.  Issue  was  joined  herein  on . 

3.  The  said  issue  was  tried  on  the day  of last,  before 

at ,  when  a  verdict  was  found  for  me  for  £ .* 

4.  At  the  time  of  the  commencement  of  this  action  I  dwelt  at  No. 

— , Street,  in  the  parish  of ,  in  the  county  of ;  and  the 

defendant,  at  the  time  of  the  commencement  of  this  action,  dwelt  at 

No.  — , Street,  in  the  parish  of ,  in  the  county  of ;  and 

the  said  respective  dwellings  then  were  and  still  are  more  than  twenty 
miles  apart  from  each  other,  and  at  the  time  of  the  commencement  of 


(a)  As  to  costs  in  general,  see  Gray  on  Costs ;  and  1  Pr.  10th  ed.  449  to 
496. 

(6)  See  9  &  10  Vict  c.  95,  s.  128 ;  15  &  16  Vict  c  54,  s.  4 ;  and  the  law 
and  cases,  1  Pr.  10th  ed.  455,  459.  It  is  sufficient  to  show  by  the  affidavit, 
a  prim&  facie  case  that  defendant  resides  or  carries  on  business  out  of  the 
jurisdiction  of  the  county  court  in  which  the  cause  of  action  arose,  in  order 
to  call  on  the  defendant  to  answer  such  affidavits.  Where  the  affidavit 
stated  that,  on  inquiry  made  at  the  place  where  the  defendant  was  employed, 
for  the  purpose  of  ascertaining  his  residence,  the  servant  said  that  defendant 
had  formerly  described  himself  as  of  No.  4,  St  John's  Wood  Road,  which 
is  out  of  the  jurisdiction  of  the  county  court  in  which  the  cause  of  action 
arose,  and  that  deponent  verily  believed  he  resided  there ;  and  the  defend- 
ant's attorney  swore  in  answer  that  defendant  did  not  reside  or  carry  on 
business  at  No.  4,  St.  John's  Wood  Road,  but  no  affidavit  was  sworn  by 
defendant  himself,  and  it  was  not  sworn  that  defendant  resided  within  the 
jurisdiction  of  the  said  county  court;  the  judge  was  held  to  have  rightly 
made  an  order  giving  plaintiff  his  costs.  (Springbett  v.  King,  28  L.  T.  Rep. 
236 ;  26  L.  J.,  Exch.,  169.) 
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this  action  I,  as  aforesaid,  dwelt  more  than  twenty  miles  firom  the 
defendant. 
Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 


2.  The  like,  where  no  material  Point  of  the  Cause  of  Action  arose 
vnthin  the  Jurisdiction  where  the  Defendant  dwelt  (a). 

I,  A.  B.  of ,  the  above-mentioned  plaintifF(or  if  made  by  any 

other  party  alter  the  affidavit  throughout  accordingly),  make  oath 
and  say, 

1.  This  action  was  commenced  by  a  writ  of  summons  which  issued 
out  of  this  honourable  court  on  the day  of ,  18 — . 

2.  I  declared  herein  on  last,  &c.  (state  the  substance  of  the 

declaration.) 

3.  The  following  is  a  copy  of  the  particulars  of  my  demand  in  the 
said  action,  and  which  were  indorsed  on  the  said  writ  [w  "  delivered 
in  the  said  action"]. 

4.  The  defendant  on pleaded  to  the  said  declaration  the  fol- 
lowing pleas,  viz.  (state  tJie  substance  of  the  pleas.) 

6.  Issue  was  joined  on  the  said  pleas  on . 

6.  The  said  issues  were  tried  on ,  before at ,  when  a 

verdict  was  found  for  me  for  £ . 

7.  At  the  time  of  the  commencement  of  this  action  the  defendant 

dwelt  and  earned  on  his  business  of  a at  No.  — , Street,  in 

the  parish  of ,  in  the  county  of ,  and  within  the  jurisdiction 

of  the  county  court  of ,  held  at . 

8.  The  cause  of  action  for  which  this  action  was  brought,  and  in 
respect  of  which  I  recovered  a  verdict  as  aforesaid,  did  not  arise  wholly 
or  in  some  or  any  material  point  within  the  jurisdiction  of  the  said 
county  court. 

9.  The  goods,  for  the  price  of  which  this  action  was  brought,  were 

sold  and  delivered  {or  as  the  cause  of  action  may  be)  at ,  in  the 

parish  of ,  in  the  county  of ,  and  within  the  jurisdiction  of 

the  county  court  of . 

Sworn  [&c.,  as  usual,  post  "  Affidavits."'\ 


3.  Summons  to  show  why  Plaintiff  should  not  recover  his  Costs  under 
the  County  Courts  Acts. 

\Formal  parts  as  usual,']  "  to  show  cause  why  an  order  should  not 
be  made  that  the  plaintiff  should  recover  his  costs  of  this  action." 


4.  Order  tliereon. 

[Formal  parts  as  usual.'\     "  I  do  order  that  the  plaintiff  shall  reco- 
ver his  costs  of  this  action." 


5.  Suggestion  to  deprive  Plaintiff  of  Costs  under  the  London  Small 
Debts  Act,  where  Plaintiff  recovers  above  20Z.  and  under  501. 

It  is  now  held  unnecessary  in  practice  to  enter  this  suggestion :  see 
1  Prac.  10th  ed.  465.    See  forms  of  suggestions,  post,  "  Suggestions." 

(o)  See  ante,  p.  234,  note  (6). 
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6.  Notice  of  intended  Taxation  of  Costs  (a). 

In  the  Q.  B.  [or  "C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  one  of  the  masters  will  tax  the  costs  between  the 

parties  in  this  cause  to-morrow  {or  "  on next"],  at  the  hour  of 

o'clock  of  the noon.     Dated  this day  of ,  185 — . 

Yours,  &c. 
To  Mr.  D.  A.  [defendant's]  P.  ^.  [plaintiff's]  attorney 

attorney  [or  "agent."]  \or  "  agent."] 

7.  Affidavit  of  increased  Costs  in  a  Special  Jury  Cause  at 

Assizes  (b). 

In  the  Q.  B.  [or  "  C.  P."  w  "  Exch.  of  Pleas."] 
.  Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  P.  A.  of ,  gentleman,  attorney  in  this  cause  for  the  above- 

(o)  By  r.  59,  H.  T.  1853,  "  One  day's  notice  of  taxing  costs,  together  with 
a  copy  of  the  bill  of  costs  and  affidavit  of  increase  (if  any),  shall  be  given 
by  the  attorney  of  the  party  whose  costs  are  to  be  taxed  to  the  other  party, 
or  his  attorney,  in  all  cases  where  a  notice  to  tax  is  necessary." 

By  r.  61,  "  Notice  of  taxing  costs  shall  not  he  necessary  in  any  case  where 
the  defendant  has  not  appeared  in  person,  or  by  his  attorney  or  guardian." 

Notwithstanding  the  59th  rule  requires  notice  of  taxation  to  be  given,  a 
taxation  and  judgment  signed  or  execution  issued  without  such  notice, 
would  not  render  the  proceedings  irregular, — the  judgment  would  still  be 
good,  and  all  that  the  court  or  a  judge  could  do  in  such  a  case  would  be  to 
order  the  taxation  to  be  reviewed,  where  there  is  any  ground  for  supposing 
that  any^  amount  of  the  costs  allowed  on  it  would,  on  a  retaxation,  be  dis- 
allowed :'  (see  Field  v.  Pariridge,  7  Exch.  689  ;  21  L.  J.,  Exch.,  269;  Taylor 
V.  Murray,  3  M.  &  W.  141;  Lloyd  v.  Stent,  5  Dowl.  125.)  And  the  case 
would  be  the  same  although  no  bill  of  costs  or  copy  of  affidavit  of  increase 
had  been  given.  (  Wilkins  v.  Perkins,  2  M.  &  W.  315  ;  5  D.  P.  C.  461,  nam. 
Wilson  v.  Parkins.) 

It  will  be  seen,  that  the  61st  rule  dispenses  with  the  necessity  for  a  notice 
of  taxation,  where  the  defendant  has  not  appeared  to  the  action :  (see  Welch 
V.  Vickery,  15  M.  &  W.  59.)  The  rule  also  impliedly  does  away  with  the 
necessity  in  such  a  case  of  a  delivery  of  any  bill  of  costs :  (see  Burch  v. 
Pointer,  3  M.  &  W.  310;   6  Dowl.  387.) 

Notice  is  not  necessary  upon  a  cognovit,  where  it  is  given  in  a  sum  certain 
for  the  amount  of  debt  and  costs ;  for,  as  to  the  costs  of  the  action,  they  are 
already  fixed  at  a  certain  sum,  and  as  to  the  costs  of  signing  judgment,  a 
fixed  sum  is  always  marked  without  taxation.  {Griffiths  v.  Liversedge,  2 
Dowl.  143  ;  Clothier  v.  Ess,  3  Moo.  &  Sc.  216  ;  Clarke  v.  Jones,  3  Dowl.  277.) 
But  notice  is,  it  seems,  necessary  where  the  defendant  has  done  that  which 
is  equivalent  to  appearing.     {Lloyd  v.  Kent,  5  Dowl.  125.) 

Formerly  a  party  might  obtain  firom  the  master  a  rule  to  be  present  at  the 
taxation,  and  after  serving  a  copy  of  it  on  the  attorney  of  the  prevailing  party 
before  the  time  for  signing  judgment  had  expired,  he  might  compel  the  latter 
to  give  twenty-faur  hours'  previous  notice  of  taxing  costs ;  and  if  the  costs 
were  taxed  without  such  notice,  the  taxation  would  be  irregular,  and  the 
attorney  liable  to  an  attachment.  (1  Sellon,  504;  Tidd,  989 ;  Edmunds  \. 
Coates,  4  M.  &  W.  66.)  But  according  to  the  practice  as  it  now  stands,  this 
rule  cannot  be  obtained.  There  does  not,  however,  appear  to  be  any  rule 
of  court  expressly  abolishing  it 

(6)  R.  59  H.  T.  1853,  supra,  n.,  requires  a  copy  of  the  affidavit  of  in- 
crease to  be  given  one  day  before  the  taxation.  The  copy  would  be  imper- 
fect if  it  did  not  show  when  and  before  whom  the  affidavit  was  sworn :  (see 
Wheldal  v.  Northern,  ^c.  Railway  Company,  13  M.  &  W.  9  j  2  D.  &  L.  247.) 
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named  [plaintiff],  ^nd  I,  A.  B.  the  above-named  [plaintiflP],  severally 
make  oath  and  say, 

And  first,  I,  P.  A.,  for  myself  say  as  follows,  that  is  to  say, 

1.  Notice  of  trial  was  given  in  this  cause  for  the  last  assizes  to  be 

holden  at {name  of  assize  toum),  in  the  county  of ,  and  that 

the  same  was  tried  before  a  [special]  jury  of  the  said  county. 

2.  I  caused  subpcenaes  to  be  issued  out  on  the  part  of  the 

said  [plaintiff]  ;  and  that  W.  W.  of ,  T.  W.  of ,  &c.  {names 

and  additions  of  witnesses)  were  all  of  them  severally  subpoenaed  on 
the  part  of  the  [plaintiff]. 

3.  All  the  said  witnesses  were  material  and  necessary  for  the  said 
[plaintiff]  ;  and  their  places  of  residence  are  distant  from  my  residence 

miles ;  and  the  said  W.  W.,  T.  W.  &c.  {names  of  the  witnesses) 

were  paid  with  their  subpcenaes  the  sum  of  one  shilling  each, 

4.  The  usual  place  of  my  abode  is  distant  from {assize  tmcn) 

aforesaid  miles ;  and  I  was  necessarily  absent  from  my  place  of 

abode,  in  going  to,  staying  at,  and  returning  from  the  assizes,  

days;  and  I  paid  for  conveying  myself  to  and  from aforesaid, 

and  for  my  expenses  on  the  road,  the  sum  of  £  . 

5.  The  "usual  place  of  abode  of  the  said  W.  W.  is  distant  from 

{assize  toum)  aforesaid,  miles;   and  the  usual  place  of  abode 

of  the  said  T.  W.  is  distant  from aforesaid miles  {mention- 
ing each  of  the  witnesses  in  the  same  manner) ;  and  the  said  W.  W., 
T.  W.,  &c.  were  necessarily  absent  from  their  respective  places  of 
abode,  in  going  to,  staying  at,  and  returning  from  the  said  assizes, 
days. 

6.  I  also  paid  to  the  said  W.  W.,  T.  W.,  &c.  for  their  loss  of  time, 
trouble  and  expenses,  the  sum  of  £ . 

7.  My  brief  in  this  cause  consisted  of sheets  of  paper ;  and 

I  paid  to  Mr. with  his  brief,  and  his  clerk,  £ ,  and  to  Mr. 

with  his  brief,  and  his  clerk,  £ ,  and  also  the  following  court 

fees : — to  the  marshal  for  entering  the  cause ;  to  the  jury,  tip- 
staff and  bailiff ;  to  the  marshal  and  crier ;  and  to  the  asso- 
ciate   . 

8.  I,  ^,  JB.,  for  myself  say,  that  I  paid  for  the  expenses  of  myself 
and  witnesses,  at  the  said  assizes,  £ . 

P.  A. 
A.B. 
Sworn  [&c.  as  usual,  see  post,  ''Affidavits."] 


10.  The  like,  in  a  Toum  Cause,  tried  by  a  Common  Jury. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  A.  of ,  gent.,  agent  in  this  cause  for  the  above-named 

plaintiff,  and  I,  P.  A.  of ,  in  the  county  of ,  gent.,  attorney 

in  this  cause  for  the  above-named  plaintifi^  severally  make  oath  and 
say:— 

And  first,  I.,  the  said  A.  A.,  for  myself  say  as  follows,  that  is  to  say, 

1.  This  cause  was  set  down  to  be  heard,  and  notice  of  trial  given, 

for  the sittings  in  term,  18 — ,  and  that  the  same  was  from 

time  to  time  made  a  remanet. 

2.  This  cause  was  in  the  paper  and  ready  for  trial  at  the sit- 
tings after term  last  past  in  and  for  the  Guildhall  of  the  city  of 
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London.  {If  the  cause  was  a  special  jury  one,  state  the  fact,  as  in  the 
preceding  form.) 

3.  I  caused  four  subpoenaes  to  be  issued  out  in  this  cause  on  behalf 

of  the  said  plaintiff;  and  T.  W.  of  Liverpool,  merchant,  J.J.  of , 

gent,  J.  M.  of ,  clerk,  S.  C.  of ,  merchant,  and  M.  A.  of 

,  aforesaid,  sugar  broker,  were  severally  subpoenaed  in  this  cause 

on  the  part  and  behalf  of  the  said  plaintiff. 

4.  I  attended  the  trial  of  this  cause  as  a  necessary  and  material 
witness,  my  place  of  residence  being  distant  from  the  city  of  London 
miles. 

6.  ,  the  usual  place  of  abode  of  the  said  T.  W.,  is  distant  from 

London miles ;  ,  the  usual  place  of  abode  of  the  said  J.  M., 

is  distant  from  London miles ;  and ,  the  usual  place  of  abode 

of  the  said  R.  C.  and  M.  A.  is  distant  from  London miles. 

6.  The  said  several  witnesses  were  all  material  and  necessary  wit- 
nesses in  this  cause  on  behalf  of  the  said  plaintiff,  and  it  would  not 
have  been  safe  or  prudent  for  the  above  cause  to  have  been  carried 
down  for  trial  without  their  evidence ;  and  they  and  I,  the  said  P.  A., 
attended  for  the  purpose  of  being  witnesses  at  the  trial  of  this  cause, 
and  they  and  I  were  witnesses  in  no  other  cause,  as  I  verily  believe. 

7.  I  set  out  from ,  in  the  county  of ,  my  usual  place  of 

abode,  and  attended  in  London  for  the  purpose  of  superintending  the 
trial  of  this  cause,  and  as  a  material  witness  for  and  on  behalf  of  the 
plaintiff  as  before  said. 

8.  The  first  day  for  the  trial  of  common  jury  causes  in  and  for  the 

city  of  London  after  term  last  was  fixed  for  the  day  of 

last ;  and  the  several  witnesses  were  subpoenaed  for  that  day ; 

and  this  cause  was  second  in  the  paper  of  that  day.  In  consequence 
of  the  probability  of  the  cause  being  called  on  early  in  the  morning  of 

the  said day  of ,  it  was  necessary  and  expedient  for  all  of  the 

above-mentioned  witnesses  to  be  in  London  on the day  of 

;  and  they  were  requested  by  letter  to  be  there  accordingly. 

And  I,  the  said  P.  A.,  for  myself  say  as  follows,  that  is  to  say, 

9.  A  short  time  before  this  cause  would  have  been  tried  (and  after 
the  witnesses  were  subpoenaed  and  every  preparation  for  trial  made), 

viz.  on  the  evening  of  the day  of  the  same  month  of ,  I  was 

served  with  a  copy  of  a  summons  by  the  defendant's  attomies  to  show 
cause  why  the  defendant  should  not  be  at  liberty  so  withdraw  his  pleas 
pleaded,  and  suffer  judgment  to  go  by  default  for  £ ,  with  inte- 
rest, as  therein  mentioned.  I  did  accordingly  on  the  next  day,  viz. 
the day  of  the  said  month  of ,  attend  before  the  Honour- 
able Mr,  Justice ,  who  ordered  that  the  said  defendant  should  be 

at  liberty  to  withdraw  his  pleas,  and  that  judgment  by  default  should 
be  signed  against  him. 

10.  Immediately  upon  such  order  being  made,  I  wrote  letters  and 
Bent  them  by  the  next  post  to  the  said  several  witnesses  above  sub- 
poenaed, for  the  purpose  of  preventing  their  attendance,  and  request- 
ing them  not  to  attend  upon  such  subpoenas;  but  such  letters  did  not 
reach  their  destination  in  time  to  prevent  either  of  the  said  witnesses 
attending. 

11.  I  had  no  means  of  preventing  them  so  attending. 

12.  Immediately  after  the  above  order  was  made,  and  on  the  arrival 
of  the  said  witnesses,  T.  W.,  R.  C,  and  M.  A.,  I  communicated  to 
them  that  their  services  would  be  dispensed  with,  and  desired  them, 
with  the  other  witnesses  J,  M.  and  /.  /.,  to  return  to  their  respective 
homes  as  soon  as  possible. 
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13.  The  said  witness  T.  W.  was  necessarily  absent  in  coming  from 

and  returning  to  his  said  place  of  abode days ;  the  said  J.  J.  was 

necessarily  absent  in  coming  from  and  returning  to  his  said  place  of 

abode  days;  the  said  witness  J.  M.  was  necessarily  absent  in 

coming  from  and  returning  to  his  said  place  of  abode  days; 

the  said  witness  R.  C.  and  M.  A.  were  necessarily  absent  in  commg 

from  and  going  to  their  places  of  abode days ;  and  the  said  A.  A. 

was  necessarily  absent  in  coming  from  and  returning  to  his  place  of 
abode  and  entering  into  the  necessary  negociation  with  the  defendant's 
attomies days. 

14.  I  delivered  a  brief  in  this  cause,  consisting  of sheets  of 

paper,  to  Mr.  ,  and  paid  him  therewith  guineas,  and  his 

clerk  shillings ;  and  I  delivered  another  brief  in  this  cause  to 

Mr. ,  and  paid  him  therewith  guineas,  and  his  clerk 

shillings ;  I  also  paid  to  Mr,  a  refresher  fee  of guineas, 

and  his  clerk shillings ;  and  to  Mr.  ,  for  a  refresher  fee, 

guineas,  and  his  clerk shillings. 

15.  In  my  opinion  it  was  necessary  and  expedient  to  have  a  con- 
sultation upon  the  necessary  evidence  in  this  cause  with  the  above- 
mentioned  counsel  previous  to  the  trial  of  it ;  and  I  did  have  such 

consultation  accordingly,  and  I  paid  a  consultation  fee  of guineas 

to  Mr. ,  and  to  his  clerk shillings ;  and  also  a  similar  fee  of 

guineas  to  Mr. ,  and  to  his  clerk shillings. 

16.  I  paid  to  Mr. ,  for  advising  upon  the  evidence  in  this  cause, 

guineas. 

And  I,  the  said  A.  A.,  for  myself  further  say, 

17.  That  the  several  sums  of  money  following  have  been  paid  to  and 

for  the  said  several  witnesses,  that  is  to  say,  £ to  the  said  T.  W. ; 

£ to  the  said  J.  J. ;  £ to  the  said  M.  A. ;  and  £ to  the 

said  R.  C,  for  their  loss  of  time,  trouble  and  expenses.     And  I  have 

also  paid  for  my  travelling  expenses  £ ,  and  I  am  entitled  to  the 

sum  of guineas  per  diem  during  the  said  period  of days  as 

aforesaid,  making  together  with  my  said  travelling  expenses  £ . 

Sworn  [&c.  a«  ustud,  see  post,  "  Affidatnts."] 


12.  Execution  for  Costs. 

See  the  various  forms  of  execution  far  costs  on  Judgments  in 
general,  post,  ^'Execution;"  and  rules  of  inferior  courts,  post,  "  i2e- 
movalsfrom  Inferior  Courts  ;^^  and  for  costs  of  rules  of  the  superior 
courts,  see  post,  ^^  Rules  and  Orders." 


(    240    ) 


[book  III. 


CHAPTER  XXVI. 
JUDGMENT  (a). 


Sect.  I. — Judgment  for  Plaintiff  after  Verdict . 

II. for  Defendant  after  Verdict 

III. on  a  Nonsuit 

IV. when  a  Juror  is  withdraion 


V. — Registry  of  Judgments 

VI. — Charging  of  Government  or  other  Stocks, 
with  Judgments 


^c., 


240  to  246 
246 

246,  247 
247 

247,  248 

249  to  253 


For  the  form  of  a  judgment  for  plaintiff  where  issue  of  fact  tried  by 
a  judge,  see  ante,  206,  "  Trial  by  a  Judge ;"  for  forms  of  judgment  on 
demurrer,  see  post,  "Demurrer ;"  on  nul  tiel  record,  see  post,  " Nul 
Tiel  Record;"  on  default  of  appearance,  see  ante,  58;  of  judgment 
by  default  for  want  of  a  plea,  see  post,  "  Judgment  by  Default ;"  of 
nonpros,  see  post,  "Judgment  of  Nonpros ;"  on  judge's  order,  see 
"Judgment  on  Judge's  Order;"  on  cognovit,  see  "  Cognovit ;"  on 
warrant  of  attorney,  see  '' Warrant  of  Attorney'"  in  error,  see 
'^  Error ;"  on  proceedings  by  revivor  or  scire  facias,  see  "  Revivor," 
"  Scire  Facias ;"  in  ejectment,  see  "  Ejectment ;"  in  replevin,  see 
"  Replevin;"  in  actions  against  executors,  or  administrators,  or  heirs, 
see  those  titles. 


Sect.  I. — Judgment  for  Plaintiff  after  Verdict. 

1.  Judgment  for  Plaintiff  on  a  Verdict  in  a  Town  Cause  (b). 
{Copy  the  nisiprius  record,  and  then  proceed  thu£:'\  Afterwards  on 


(a)  See  as  to  judgments  in  general,  1  Pr.  10th  ed.  497  to  515. 

(6)  This  form  is  prescribed  by  the  rules  of  H.  T.  1853, 

By  the  C.  L.  P.  Act,  1852,  sect.  95,  "  In  all  actions  where  the  plaintiff 
recovers  a  sum  of  money,  the  amount  to  which  he  is  entitled  may  be  awarded 
to  him  by  the  judgment  generally,  without  any  distinction  being  therein 
made  as  to  whether  such  sum  is  recovered  by  way  of  a  debt  or  damages." 

By  sect.  206,  "  It  shall  not  be  necessary  before  issuing  execution  upon  any 
judgment  under  the  authority  of  this  Act  to  enter  the  proceedings  upon  any 
roll,  but  an  incipitur  thereof  may  be  made  upon  paper,  shortly  describing 
the  nature  of  the  judgment  according  to  the  practice  heretofore  used,  and 
judgment  may  thereupon  be  signed,  and  costs  taxed,  and  execution  issued, 
according  to  the  practice  heretofore  used:  provided  nevertheless,  that  the 
proceedings  may  be  entered  upon  the  roll  whenever  the  same  may  become 
necessary  for  the  purpose  of  evidence,  or  of  bringing  error,  or  the  like." 

Final  judgment  must  be  signed  in  all  cases,  before  execution  can  be  regu- 
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the day  of ,  in  the  year  of  our  Lord  {day  of  signing 

final  judgment),  come  the  said  parties  aforesaid,  by  their  respective 
attornies  aforesaid  {or  as  the  case  may  be,  if  they  have  not  appeared 
by  attornies,)  and  the  Right  Honourable  John  Lord  Campbell,  her 
majesty's  chief  justice  assigned  to  hold  pleas  in  the  court  of  our  lady 
the  queen  before  the  queen  herself  [or  if  in  Common  Pleas,  "  the  Right 
Honourable  Sir  Alexander  Edmund  Cockburn,  knight,  her  majesty's 
chief  justice  assigned  to  hold  pleas  in  her  majesty's  court  of  the  Bench, 
or  if  in  the  Excheqtier,  "the  Right  Honourable  Sir  Frederick  Pollock, 
knight,  chief  baron  of  her  majesty's  court  of  Exchequer,"  or  "the  Ho- 
nourable Sir ,  knight,  before  whom  the  said  issue  was  {or  "  issues 

were")  tried  in  the  absence  of  her  majesty's  chief  justice,  &c."  as  the 
case  may  be],  hath  sent  hither  his  record  had  before  him  in  these  words : 
Afterwards  [&c.  copy  the postea.]  Therefore  it  is  considered  (a)  that  the 
plaintiff  do  recover  against  the  defendant  the  said  monies  by  the  jurors 
aforesaid  in  form  aforesaid  assessed  [or  if  the  action  be  in  debt  and  the 
Jury  do  not  assess  the  debt  but  only  the  damages  and  forty  shillings 
costs,  then  say,  "  do  recover  against  the  defendant  the  said  debt  of 
£ and  the  monies  by  the  jurors  aforesaid  in  form  aforesaid  as- 
sessed"] ;  and  also  £ for  his  costs  of  suit  by  the  court  here  ad- 
judged of  increase  to  the  plaintiff,  which  said  monies  and  costs  [or 

"  debt,  damages  and  costs"]  in  the  whole  amount  to  £ . 

[In  the  margin  of  the  roll,  opposite  the  words  "  Therefore  it  is  con- 
sidered," torite  "Judgment  signed  the day  of ,  a.d. ," 

stating  the  day  of  signing  the  judgment.'} 


larly  sued  out  upon  it  (see  Finch  v.  Brook,  5  Dowl.  59);  unless,  indeed, 
where  the  case  is  tried  on  a  feigned  issue  from  a  court  of  equity,  or  under 
the  Tithe  Commutation  Act,  or  where  the  execution  can  be  issued  on  a  rule 
of  court  having  the  effect  of  a  judgment  under  the  1  &  2  Vict  c.  110,  s.  18. 
When  the  costs  are  taxed  and  inserted  in  the  master's  book,  final  judgment 
is  said  to  be  signed;  until  then  it  is  only  in  an  inchoate  state.  {Butler  v. 
Bulkeley,  8  Moore,  lO* ;  1  Bing.  233 ;  Doe  d.  Ellis  v.  Owens,  9  M.  &  W.  455, 
per  Parke-,  B.,  1  Dowl.  N.  S.  404,  worn.  AlUs  v.  Owens ;  Salter  v.  Slade,  1  Ad. 
&  E.  608;  3  N.  &  M.  724 ;  Pierce  v.  Derry,  4  Q.  B.  635  ;  3  Gale  &  D.  477  ; 
Wright  V.  Lewis,  4  Jur.  1112,  B.  C;   Phillips  v.  Birch,  2  Dowl.  N.  S.  97; 

5  Scott,  N.  R.  178 ;  4  M.  &  Gr.  403.)  But  a  judgment  is  a  final  judgment 
under  r.  124,  H.  T.  1853,  as  to  proceeding  against  a  prisoner,  though  the 
costs  have  not  been  taxed-     {Walker  v.  De  Richemont,  6  Q.  B.  544;  2  D. 

6  L.  506 ;  14  L.  J.,  Q.  B.,  22.)  An  interest  runs  on  the  judgment  debt 
fi-om  the  time  of  the  entry  of  the  incipitur,  and  not  merely  from  the  final 
completion  of  the  judgment  by  the  taxation  of  the  costs.  {Newton  v.  Grand 
Junction  Railway  Company,  16  M.  &  W.  139.) 

The  final  judgment  is  complete  at  the  time  of  entering  it  in  the  master's 
book,  without  carrying  in  the  roll.  (Colborn  v.  Hall,  5  Dowl.  534;  and  see 
Fisher  v.  Budding,  9  Dowl.  872;  3  Scott,  N.  R.  516;  3  M.  &  G.  238;  and 
the  C.  L.  P.  Act,  1852,  sect  206,  supra.) 

In  order  to  sign  judgment  on  a  verdict,  get  the  nisi  prius  record  from  the 
associate,  and  if  the  postea  be  not  indorsed,  engross  it  on  the  back  of  it ; 
then  take  it  with  an  affidavit  of  increased  costs  to  one  of  the  masters  of  the 
court,  who  will,  thereupon,  tax  the  costs  and  sign  judgment  under  the 
postea. 

(a)  As  to  these  words,  see  14  L.  J.,  M.  C,  172. 


M 
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2.  The  like,  in  a  Cause  tried  at  the  Assizes  (a). 

[  Copy  the  nisi  prius  record,  and  then  proceed  thus :]  Afterwards  on 

the day  of ,  in  the  year  of  our  Lord  (day  of  signing 

final  judgment),  come  the  parties  aforesaid,  by  their  respective  attornies 

aforesaid  {or  as  the  case  may  be) ;  and  Sir ,  knight,  and  Sir , 

justices  of  our  lady  the  queen  assigned  to  take  assizes  in  and  for  the 
said  county  [or  "city  and  county,"  &c.,  as  tlie  case  may  6e],  before 
whom  the  said  issue  was  [or  "  issues  were"]  tried,  have  sent  hither 
their  record  had  before  them  in  these  words.  Afterwards  [&c.  Con- 
clude as  directed  in  the  preceding  form.^ 


3.  Judgment  for  Plaintiff,  in  Detinue  (b). 

[Proceed  as  in  the  form,  No.  1  or  No.  2,  as  the  case  may  be,  to  the 
end  of  the  statement  of  the  postea,  and  then  thus ;]  Therefore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  defendant  the  said  goods 
[or  "  deeds  and  papers,"  &c.  or  enumerate  them,  if  enumerated  in  the 

postea\  or  the  said  £ ,  for  the  value  of  the  same,  if  the  plaintiff 

cannot  have  again  his  said  goods  [or  "  deeds,"  &c.],  and  also  his  said 

damages  and  costs  to  £ beyond  the  value  aforesaid,  by  the  jurors 

aforesaid  in  form  aforesaid  assessed,  and  also  £ for  his  costs  of  suit 

by  the  court  here  adjudged  of  increase  to  the  plaintiff.  And  hereupon 
the  sheriff  is  commanded  that  he  distrain  the  defendant  by  all  his  lands 
and  chattels  in  his  bailiwick,  so  that  neither  the  defendant,  nor  any 
one  by  him,  do  lay  hands  on  the  same  until  the  said  sheriff  shall  have 
another  command  from  the  court  here  in  that  behalf,  and  that  the  said 
sheriff  answer  for  the  issues  of  the  same,  so  that  the  defendant  render 

to  the  plaintiff  the  goods  [or  "deeds,"  &c.]  aforesaid,  or  the  said  £ , 

for  the  value  of  the  same ;  and  in  what  manner,  &c.  he  is  commanded 
to  make  appear,  &c.  (e). 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  farm  No.  1.] 


4.  Judgment  in  Qui  tarn,  where  Part  is  found  for  Plaintiff  and  Part 
for  Defendant. 

[Proceed  as  in  the  form  No.  1  oi'  No.  2,  as  the  case  may  be,  to  the 
end  of  the  statement  of  the  postea,  and  then  thus :]  Therefore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  defendant  for  our  said 
lady  the  queen  and  for  himself,  the  plaintiff,  [or  "  for  the  parish  within 

mentioned,  and  for  himself,  the  plaintiff,"]  the  said  £ in  the  said 

count  of  the  said  declaration  mentioned ;  and  that  our  said  lady 

the  queen  have  one  moiety  thereof  to  her  own  use,  and  that  the  plain- 
tiff have  the  other  moiety  thereof  to  his  own  use,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided  :•     And  as  to  the  said 

£ whereof  the  defendant  is  acquitted,  let  the  defendant  go  thereof 

without  day,  &c. 


(a)  This  form  is  prescribed  by  the  rules  of  H.  T.  1853. 

\b)  See  the  C.  L.  P.  Act,  1854,  s.  78,  with  notes,  post,  "Execution."  As 
to  the  form  of  judgment  where  the  goods  were  delivered  up  after  action,  see 
20  L.  T.  145. 

(c)  This  latter  part  of  the  entry  is  called  the  distringas. 
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6.  The  like,  when  Plaintiff  is  entitled  to  Costs. 

[^Proceed  as  in  the  preceding  form  to  the  end  of  the  judgment  for 
the  penalty,  at  the  asterisk*,  and  then  thus:']  And  it  is  further  con- 
sidered, that  the  plaintiff  do  recover  against  the  defendant  the  said  40s. 
for  his  costs  aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid  assessed, 
and  also  £ for  his  costs  of  suit  by  the  court  here  adjudged  of  in- 
crease to  the  plaintiff;  which  said  several  sums  of  £ and  £ in 

the  whole  amount  to  £ :  And  as  to  the  said  £ ,  whereof  the 

defendant  is  acquitted,  let  the  defendant  go  thereof  without  day,  &c. 

llnsert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


6.  Judgment  for  Plaintiff"  in  Debt  on  Bond,  where  Damages  were 
assessed  onS  Sf  9  Will.  3,  c.  11,  s.  8  {a). 

[Proceed  as  in  the  form  No.  1  or  No.  2,  as  the  case  mag  be,  to  the 
end  of  the  statement  ofthepostea,  and  then  thus:]  Therefore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  defendant  his  said  debt, 
and  his  damages  aforesaid,  on  occasion  of  the  detention  thereof,  to  Is., 
together  with  his  costs  aforesaid  to  40».,  by  the  jury  aforesaid  assessed, 

and  also  £ for  his  costs  of  suit.     It  is  also  considered  that  the 

plaintiff  have  execution  against  the  defendant  of  the  damages  aforesaid 

to  £ ,  by  the  jury  in  form  aforesaid  assessed,  according  to  the 

statute  in  such  case  made  and  provided, 

\_Insert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


7.  Judgment  where  one  Issue  is  found  for  Plaintiff,  and  another  for 
Defendant,  and  where  the  Plaintiff  recovers  Damages  and  Costs 
beyond  Defendant's  Costs  (b). 

[Proceed  as  in  the  form  No.  1  or  No.  2,  as  the  case  may  be,  and 
then  thus:]  Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  said  monies,  by  the  jurors  aforesaid  in  form 

aforesaid  assessed,  and  also  £ for  his  costs  of  suit  by  the  court  here 

adjudged  of  increase  to  him,  which  said  monies  and  costs  amount  in  the 

whole  to  £ .   (If  the  form  of  action  be  debt,  see  the  mode  of  stating 

the  judgment  in  No.  1.)  And  as  to  the  premises  whereof  the  defendant 
is  acquitted  by  the  said  jury  in  form  aforesaid,  let  the  defendant  go 
thereof  without  day,  &c. 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


8.  The  like,  on  a  Verdict  for  Plaintiff  on  one  Count,  and  for  De- 
fendant on  another,  with  a  Nolle  prosequi  as  to  a  third  Count, 
found  for  Plaintiff,  on  which  no  Damages  were  assessed. 

[Proceed  as  in  the  form  No.  1  or  No.  2,  as  the  case  may  be,  to  the 

(a)  The  96th  section  of  the  C.  L.  P.  Act,  1852,  excepts  out  of  it  the  pro- 
visions of  the  8  &  9  Will.  3,  as  to  the  assignment  or  suggestion  of  breaches 
of  the  condition  in  an  action  on  a  bond,  &c.,  and  as  to  a  judgment  for  the 
penalty  as  a  security  for  damages  in  respect  of  further  breaches.  See,  fur- 
ther, as  to  tlie  proceedings  in  an  action  on  a  bond  within  the  8  &  9  Will  3, 
2  Pr.  10th  ed.  title  "  Inquiry  in  Debt  on  Bond,"  and  post,  the  same  title. 

(6)  See  1  Pr.  10th  ed.  475,  477. 

m2 
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end  of  the  statement  of  the  postea,  and  then  thus :]  But  because  the 
jurors  aforesaid  have  not  assessed  any  damages  on  occasion  of  the  said 
premises  in  the  last  count  of  the  declaration  mentioned,  the  plaintiff 
saith  that  he  will  not  further  prosecute  his  suit  in  that  behalf  against 
the  defendant.  And  hereupon  the  plaintiff  prays  the  judgment  of  the 
court  upon  the  premises  in  the  first  count  of  the  declaration  mentioned. 
Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the  de- 
fendant the  said  monies,  by  the  jurors  aforesaid  in  form  aforesaid 

assessed,  and  also  £ for  his  costs  of  suit  by  the  court  here  adjudged 

of  increase  to  the  plaintiff,  which  said  monies  and  costs  in  the  whole 

amount  to  £ .     (7/*  the  form  of  action  be  debt,  see  the  mode  of 

stating  the  judgment  in  No.  1.)  And  as  to  the  premises  in  the  second 
count  of  the  declaration  mentioned,  let  the  defendant  be  acquitted,  and 
go  thereof  without  day,  &c. 

[^Insert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


9.  Judgment  for  Plaintiff  on  one  Count,  and  for  Defendant  on 
another,  and  where  Defendant's  Costs  exceed  the  Plaintiff's 
Costs  (a). 

[Proceed  as  in  the  form  No.  1  or  No.  2,  as  the  case  may  be,  and 
then  thus:'\   Therefore  it  is  considered  that  the  plaintiff  do  recover 

a^inst  the  defendant  the  said  £ ,  by  the  jurors  aforesaid  in  form 

aforesaid  assessed.  And  because  the  defendant's  costs  of  the  said  issues 
so  found  for  the  defendant  by  tlie  said  verdict  as  afoi-esaid  exceed  by 

£ the  plaintiff's  costs  of  suit :  Therefore  it  is  considered  that  the 

defendant  do  recover  against  the  plaintiff  the  said  £ for  his  said 

costs  of  those  issues. 

[Insert  the  marginal  note  as  directed  at  the  foot  oftheforrm  No.  1.] 


10.  Judgment  where  one  Defendant  is  found  guilty  and  another  ac- 
quitted, and  the  Judge  certifies  to  deprive  the  acquitted  Defendant 
of  his  Costs  (b). 

[Proceed  as  in  the  form  No.  1  or  No,  2,  as  the  case  may  be,  to  the 
end  of  the  statement  of  the  postea,  then  state  the  judge's  certificate  on 

the  judgment  thus:'\  And  thereupon  the  Right  Honourable [or 

"  Sir ,  knight"!,  the  chief  justice  [or  "  chief  baron,"  or  "jus- 
tice," or  "baron"]'within  mentioned,  according  to  the  form  of  the 

statute  in  such  case  made  and  provided,  on  the  day  of , 

A.D. ,  certified  upon  this  record  under  his  hand,  that  there  was 

reasonable  cause  for  making  the  said  E.  F.  a  defendant  in  this  action  : 
Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the  said 
C.  D.  the  said  monies  by  the  jurors  aforesaid  in  form  aforesaid  as- 
sessed, and  also  £ for  his  costs  of  suit  by  the  court  here  adjudged 

of  increase  to  the  plaintiff ;  which  said  monies  and  costs  in  the  whole 

amount  to  £ .     {If  the  form  of  action  be  in  debt,  see  the  mode  of 

stating  the  judgment  in  No.  1.)     It  is  also  considered  that  the  plaintiff 

(a)  See  1  Pr.  10th  ed.  475. 

(6)  The  3  &  4  Will.  4,  c.  42,  s.  32,  allows  the  judge  so  to  certify.     See  the 
form  of  the  cerUficate,  ante,  204;  and  see  1  Pr.  10th  ed.  473,  474. 
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take  nothing  by  his  said  writ  as  against  the  said  E.  F.,  and  that  the 
said  E.  F.  do  go  thereof  without  day,  &c. 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


11.  The  like,  ichere  the  Judge  does  not  so  certify  (a). 

[Proceed  as  in  the  preceding  form  to  the  end,  and  then  thus :]  And 
it  IS  further  considered  that  the  said  E.  F.  do  recover  against  the 
plaintiff  £ for  his  costs  of  defence  in  this  behalf. 

[Insei't  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


12.  Judgment  where  there  are  Issues  in  Fact  and  in  Law,  and  the 
Issue  in  Fact  was  tried  first,  and  found  for  the  Plaintiff,  and 
the  Demurrer  was  qftencards  decided  for  Defendant,  and  it  went 
to  the  whole  Cause  of  Action,  and  Plaintiff's  Costs  exceed  De- 
fendant's (b). 

[Proceed  as  in  the  form  No.  1  or  No.  2,  as  the  case  may  he,  to  the 
end  of  the  postea,  and  then  thus:'\  whereupon  all  and  singular  the 
premises  aforesaid,  whereof  the  parties  have  put  themselves  upon  the 
judgment  of  the  court,  being  seen  and  by  the  court  here  fully  under- 
stood, and  mature  deliberation  being  thereupon  had,  it  appears  to  the 
court  here,  that  the  said  plea  of  the  defendant  by  him  [thirdly]  above 
pleaded  is  good  in  substance.  Therefore  it  is  considered  that  the  plain- 
tiff take  nothing  by  his  said  writ,  and  that  the  defendant  go  thereof 
without  day,  &c.:  And  because  the  costs  of  suit  of  the  plaintiff  on 
occasion  of  said  issues  joined  upon  the  said  [second]  plea,  and  so  found 
for  the  plaintiff  by  the  verdict  aforesaid,  exceed  the  defendant's  costs 

of  defence  by  £ :  Therefore  it  is  considered  that  the  plaintiff  do 

recover  against  the  defendant  the  said  £ for  his  said  costs. 

[Insert  the  marginal  note  as  directed  at  the  foot  oftlieform  No.  1.] 


13.  Judgment  according  to  the  Right  and  Justice  of  the  Case,  where 
the  Facts  have  been  found  specially  under  3  §•  4  Will.  4,  c.  42, 
s.  24  (e). 

[Proceed  as  in  No.  1  or  No.  2,  as  the  case  may  be,  to  the  end  of  the 
statement  of  the  postea,  and  then  thus :]  and  it  now  appearing  to  the 
court  here  that  the  variance  between  the  mode  of  stating  the  cause  of 
action  in  the  declaration  within-mentioned,  and  the  cause  of  action  as 
it  appeared  upon  the  finding  of  the  said  jurors,  is  immaterial  to  the 
merits  of  the  case,  and  that  the  mis-statement  of  the  cause  of  action  in 
the  said  declaration  was  and  is  such  as  could  not  have  prejudiced  the 
defendant  in  the  conduct  of  the  defence  to  the  said  action,  and  that, 
according  to  the  very  right  and  justice  of  the  case,  the  said  plaintiff 
ought  to  have  judgment  to  recover  the  said  monies  by  the  jurors  afore- 
said in  form  aforesaid  assessed  :  {or  if  in  debt  see  No.  1.)     Therefore  it 

(a)  The  3  &  4  Will.  4,  c.  42,  s.  32,  gives  the  acquitted  defendant  his  costs 
in  all  personal  actions  when  the  judge  does  not  so  certify :  (see  1  Pr.  10th 
ed.  473,  474.) 

(6)  See  other  forms,  ^f^  "Demurrer." 

(c)  See  the  form  of  the  postea  in  this  case,  ante,  231. 
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is  considered  [&c.  state  the  judgment  as  in  ordinary  cases,  see  ante, 
No.  1.] 

[^Insert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


14.  Judgment  on  a  Special  Verdict  (a). 

[Proceed  as  in  the  form  No.  1  or  No.  2,  as  the  case  may  be,  to  the 

end  of  the  postea,  and  then  thus ;]    Afterwards,  on  the day  of 

,  A.D.  ,  before  our  lady  the  Queen  at  Westminster,  come  as 

•well  the  plaintiff  as  the  defendant,  by  their  respective  attornies  afore- 
said, and  hereupon  all  and  singular  the  premises  being  seen  and  by  the 
court  here  fully  understood,  and  mature  deliberation  being  thereupon 
had,  it  appears  to  the  said  court  here  that  the  defendant  is  guilty  as 
above  complained  against  him.  Therefore  it  is  considered  [etc.  state 
tJie  judgment  as  in  ordinary  cases,  see  ante,  No.  1.] 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  1.] 


15.  Judgment  after  a  Verdict  subject  to  a  Special  Case, 
See  form,  post.    See  also  a  form  in  ejectment,  Cole  on  Eject.  787. 


Sect.  II. — ^Judgment  for  Defendant,  after  Verdict. 
Form  qf,  in  general  (b). 

[Proceed  as  in  the  entry  qf  the  judgment  as  in  the  form  No.  1  or 
No.  2,  ante,  240,  242,  as  the  case  may  be,  to  the  end  of  the  statement 
of  the  postea,  and  then  thus{\  Therefore  it  is  considered  that  the 
plaintiff  take  nothing  by  his  said  writ,  and  that  the  defendant  do  go 
thereof  without  day,  &c. :  And  that  the  defendant  do  recover  against 
the  plaintiff  £ for  his  costs  of  defence. 

[In  the  margin  of  the  roll  opposite  the  words  "  Therefore  it  is  con- 
sidered," &c.,  tmrite  "  Judgment  signed  the day  of ,  a.d. 

This  form  is  applicable,  tlumgh  there  be  several  issues  which  are  all 
found  for  the  defendant. 

See  the  other  forms  where  the  defendant  gets  a  verdict  as  to  part, 
ante,  242,  243. 

For  the  forms  in  "Ejectment,"  "Replevin,"  "  Hevivor,"  "Scire 
Facias,"  see  those  titles  in  the  Index. 


Sect.  III. — Judgment  on  a  Nonsuit  (c). 

[Proceed  as  in  the  forms  No.  1  or  No.  2,  ante,  240,  242,  as  the  ease 
.  may  be,  to  the  end  qf  the  postea,  and  then  thus:^  Therefore  it  is  con- 

(fl)  See  the  form  of  postea,  ante,  220 ;  see  forms  of  judgment  on  a  special 
verdict  in  ejectment,  Cole  on  Eject.  787. 

(b)  See  the  form  of  postea,  ante,  230,  231 ;  see  1  Pr.  10th  ed.  424. 

(c)  See  form  of  postea  and  notes,  ante,  232. 
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sidered  that  the  plaintiff  take  nothing:  by  his  said  writ,  and  that  the 
defendant  do  go  thereof  without  day,  &.c. ;  and  it  is  further  considered 

that  the  defendant  do  recover  against  the  plaintiff  JE for  his  costs 

of  defence. 

\InKert  the  marginal  note  as  directed  at  the  foot  of  the  fomiy  ante, 
241,  No.  1.] 


Sect.  IV. — Judgment  when  a  Jcbob  is  withdrawn  (a). 

[Proceed  as  in  the  form  No.  1  or  No.  2,  ante,  240,  242,  as  the  case 
may  be,  to  the  end  of  the  postea,  and  then  proceed  thus :]  Therefore 
it  is  considered  that  the  plaintiff  take  nothing  by  his  said  writ,  and  that 
the  defendant  go  thereof  without  day,  &c. 

{^Insert  the  marginal  note  as  directed  at  the  foot  of  the  form,  ante, 
241,  No.  1.] 


Sect.  V. — Registry  op  Judgments,  &c.  (i). 


1.  Registry  of  Judgments,  Sfc.  under  1^2  Vict.  c.  110,  s.  19. 


Filed  the  • 
185—. 


■  day  of  - 


"By  P.  A.  of .    {Name 

and  Addreu  of  Attorney.) 


Judgment,  Decree,  Order  or  Rule. 

a  Judgment  of  the  Court  of  Queen's  Bench  ["  C.  P,"  or 
"  £xch.  of  Pleas."]    Dated  the day  of .  a.  d. . 


Title  of  the  Cause  or  Matter  in  which  the 

SAME  HAS  been  OBTAINED. 

J.B. 

against 
CD. 


Name,&c.  of  the  Person  whose  Estate  is  intended  to  be  affected. 


Surname. 

Christian  Name 
or  Names. 

Usual  or  last  known 
Place  of  Abode. 

Title,  Trade,  or  Profession. 

C. 

D. 

[Manchester.] 

C.  D.  [Builder.] 

Account  of  the  Debt,  Damages,  Costs,  or  Monies  thereby 
Recovered  or  Ordered  to  be  Paid. 

£     ».    d. 

Amount  of  Monies  recovered  without  Costs [101    12    6] 

Amount  of  Costs [76    2    6] 


(a)  See  the  form  of  the  postea  and  notes,  anfe,  233. 

(ft)  See  the  law  and  practice  as  to  the  registering  of  judgments  for  tVie 
purpose  of  binding  and  affecting  real  estate,  1  Pr.  10th  ed.  502,  &c.  The 
statutes  ou  the  subject  are  1  &  2  Vict  c.  110,  s.  19 ;  2  &  3  Vict.  c.  1 1 ;  3  & 
4  Vict  c.  82 ;  and  18  &  19  Vict.  c.  15,  s.  4.    There  are  also  the  statutes  of 
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2.  Memorial  of  Registry  of  Judgment  in  Middlesex  or  Yorkshire. 

A  memorial  to  be  registered  pursuant  to  the  statute,  &c. 

Of  a  judgment  of  her  majesty's  court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas"],  of  the day  of ,  a.d. 

,  for  A.  B.  in  an  action  between  A.  B.  plaintiflf  and  C.  D.  de- 
fendant, for  £ ,  besides  costs  of  increase,  and  for  costs  of  increase 

£ .     In  all  £ .     Roll . 


3.  Certificate  of  the  Master  thereon. 

I  do  hereby  certify,  that  judgment  was  signed  in  the  above  cause 

the day  of ,  18 — . 

M.  M.  {Master's  name.) 


4.  Affidavit  of  Signature  of  Master. 

I,  E.  F.  of ,  make  oath  and  say,  that  I  was  present  and  did  see 

,  esquire,  one  of  the  masters  of  the  court  of  [Queen's  Bench],  sign 

the  certificate  of  the  judgment  in  the  memorial  above  mentioned. 

Sworn  [&c.  as  usual,  see  post,  ^^  Affidavits.'"'^  E.  F. 


5.  Summons  for  entering  Satisfaction  on  the  Registry. 

jB.  "^      Let  the  plaintiff  or  his  authorized  attorney  attend  me  at  my 

V.   >  chambers  in  RoUs  Garden,  Chancery  Lane,  to-morrow  at 

D.  J  of  the  clock  in  the noon,  to  show  cause  why  a  memorandum 

of  satisfaction  should  not  be  entered  on  the  registry  as  to  the  judgment 

signed  in  this  cause  on  the day  of ,  a.d. ,  for  £ 

debt  and  £ costs,  and  registered  pursuant  to  the  statute,  charging 

the  estate  of  the  defendant,  the  debt  and  costs  having  been  satisfied. 

Dated  the day  of ,  18—. 

{Judge's  or  Baron's  signature.) 

[iSee  1  Pr.  \Oth  ed.  502.    See  form  of  satisfaction  piece  to  be  ottered 
on  the  roll,  post,  "  Entry  of  Satisfaction  on  Roll."'\ 


6.  Order  thereon. 

B.  '\  Upon  hearing  the  attomies  or  agents  on  both  sides,  [and  by 
V.  >  consent,]  I  do  order  that  the  senior  master  of  the  court  of  Com- 
D.  y  mon  Pleas  be  at  liberty  to  enter  a  memorandum  of  satisfaction 

as  to  the  judgment  signed  in  this  cause  on  the day  of ,  18 — , 

for  £ debt  and  £ costs,  and  registered  pursuant  to  the  statute, 

charging  the  estate  of  the  defendant,  the  debt  and  costs  having  been 

satisfied.     Dated . 

{Judgf^s  or  Baron's  signature.) 

5  Ann.  c.  18,  s.  4;  6  id.  c.  35,  s.  19 ;  7  id.  c.  20,  s.  18 ;  and  8  Geo.  2,  c.  4, 
ss.  1 — 18,  requiring  a  memorial  of  every  judgment  to  be  filed  at  the  register 
oiBce  in  Middlesex  and  Yorkshire  respectively,  before  it  shall  bind  or  affect 
real  estate  in  these  counties.  These  latter  acts  may  however  be  said  to  be 
superseded  by  the  general  registry  established  under  the  above  first-men- 
tioned acts.  The  docketing  of  judgments  under  the  4  &  5  W.  &  M.  c.  20, 
s.  3,  is  abolished  by  the  2  &  3  Vict.  c.  11,  s.  1.  As  to  the  entry  of  satisfactioa 
on  the  register,  see  post,  "  Sati^action,  entry  (^." 
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Sbct.  VI.— Charging  of  Goverkmbnt  or  other  Stocks,  &c. 

WITH  JUDGMKMS  (fl). 

1.  Affidavit  to  obtain  an  Order  for  a  Charge  on  Government  Stock 
of  the  Defendant. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.  of ,  ,  the  above-named  plaintiff,  make  oath  and 

say  as  follows,  that  is  to  say, 


(a)  The  statutory  enactments  on  this  subject  are  the  1  &  2  Vict.  c.  110, 
ss.  14,  15  and  16,  and  the  3  &  4  Vict,  c,  82,  s.  1.  They  will  be  found  in 
1  Pr.  lOth  ed.  510. 

The  application  for  an  order  under  these  statutes  must  in  the  first  instance 
be  made  to  a  judge:  (see  Brown  v.  Bamford,  9  M.  &  W.  42.)  It  is  an  ex 
parte  one,  and  made  without  any  notice  to  the  opposite  party.  It  should  be 
supported  by  an  affidavit  concisely  stating  the  facts  to  give  the  judge  juris- 
diction. The  judge  thereupon  makes  an  order  nisi,  that,  unless  cause  be 
shown  to  the  contrary  before  him  or  some  other  judge  at  a  certain  time,  the 
stock,  funds  or  shares,  as  the  case  may  be,  shall  stand  charged  with  the 
amount  of  the  judgment,  and  that  in  the  meantime  it  shall  stand  so  charged. 
The  order  is  drawn  up  and  served  on  tlie  opposite  party,  and  upon  the  bank, 
or  company,  or  other  party  having  control  over  the  fund.  The  time  thus 
fixed  in  the  order  by  the  judge  is  either  a  particular  day  or  within  a  certain 
period,  such  as  a  week  or  more:  (see  Robinson  v.  Burbidge,  19  L.  J.,  C.  P., 
242;  IL.,  M.&P.  94;  9Com.  B.  281.)  It  should  be  a  reasonable  interval, 
to  enable  the  opposite  party  to  show  cause.  If  it  were  not  so,  the  latter 
should  apply  to  the  judge  under  the  lath  section  of  the  1  &  2  Vict.  c.  110, 
to  vary  the  order;  or  if  there  be  any  other  ground  for  varying  the  order  to 
meet  the  justice  of  the  case,  the  opposite  party  should  within  the  time  so 
limited  apply  to  the  judge  for  that  purpose.  It  is  not  competent  to  him  to 
"  show  cause"  against  the  order  at  any  time  before  the  time  so  fixed:  (see 
per  Wilde,  C.  J.,  Id.)  If  at  that  time  no  cause  or  no  sufficient  cause  is  shown 
to  the  contrary,  the  sitting  judge  makes  an  order  absolute,  charging  the  stock, 
funds  or  shares  with  the  judgment  debt  The  opposite  party  may  appeal  to 
the  court  against  the  order  nisi  or  the  order  absolute  (see  per  Maule,  J., 
Robinson  v.  Burbidge,  supra  ;  Fowler  v.  Churchill,  1 1  M.  &  W.  57 ;  2  Dowl. 
N.  S.  767;  Morris  v.  Manesty,  14  L.  J.,  Q.  B.,  285);  though  this  does  not 
seem  free  from  doubt.  {Graham  v.  Connell,  19  L.  J.,  Exch.  361 ;  1  L.,  M. 
&  P.  438;  Rogers  v,  Holloway,  5  M.  &  Gr.  292;  12  L.  J.,  C.  P.,  182.)  It 
may  be  added,  that  a  judge  of  the  court  of  Chancery  is  not  a  judge  of  one  of 
the  superior  courts  at  Westminster,  within  the  meaning  of  the  statutes,  and 
can  make  no  charging  order.  {Miles  v.  Pressland,  4  Myl.  &  Cr.  431 ;  2  Beav. 
300 ;  Hulkes  v.  Day,  10  Sim.  41.)  But  he  may  make  a  stop  order  as  auxi- 
liary to  the  charging  order.  {Hulkes  v.  Day,  supra ;  Courtoy  v.  Vincent,  Roll's 
Court,  19  L.  T.  83.) 

The  stock,  funds  or  shares  on  which  the  judgment  creditor  can  have  a 
charge  under  the  above  statutes,  are  those  only  which  the  debtor  himself  has 
a  power  of  transferring ;  they  did  not  contemplate  that  an  order  should  give 
to  the  creditor  that  which  the  debtor  himself  could  not  give  him.  There- 
fore a  pension,  granted  by  the  East  India  Company  by  a  resolution  of  the 
directors  for  services  rendered,  is  not  chargeable.  {Morris  v.  Manesty, 
supra.) 

On  application  to  set  aside  an  order  charging  shares  held  by  a  judgment 
debtor  in  the  Union  Bank  of  London,  it  appeared  that  the  bank  consisted 
of  a  great  number  of  shareholders,  and  was  carried  on  pursuant  to  the  terms 
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1.  The  above-named  defendant  is  justly  and  truly  indebted  unto  me 

in  the  sum  of  £ ,  upon  and  by  virtue  of  a  judgment  entered  up  in 

this  action,  on  the day  of ,  a.d. ,  and  whereby  I  reco- 
vered against  the  said  defendant  £ {the  amount  of  the  monies, 

including  costs,  recovered.) 

2.  There  is  now  standing  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  in  the  names  of  E.  F.  and  G.  H.,  in  trust 
for  the  said  defendant  [or  "in  the  defendant's  name,  in  his  own  right," 

as  the  case  may  be'\,  the  sum  of  £ ,  £3  per  cent,  reduced  annuities 

\or  "  £3  per  cent,  consolidated  annuities,"  or  '■^  £3:  5s.  per  cent,  re- 
duced annuities,"  or  "  long  annuities,"  as  the  ease  may  be.^ 

3.  I  am  informed  and  verily  believe  that  the  said  defendant  is  bene- 


of  a  deed  of  settlement,  by  which  it  was  provided  that  the  shares  should  not 
be  transferred  except  by  the  consent  of  the  directors,  and  also  that  if  any 
order  or  decree  was  made  against  any  proprietor,  by  which  his  shares  be- 
came charged,  they  were  to  be  forfeited  to  the  company :  the  company  was 
not  registered  pursuant  to  the  7  &  8  Vict.  c.  110 ;  but  was  entitled  to  sue  and 
be  sued  by  a  public  officer  under  7  &  8  Vict  c.  113,  s.  47,  and  7  Geo.  4,  c.  46 : 
it  was  held  that,  it  being  doubtful  whether  the  company  was  a  public  com- 
pany or  not,  the  order  ought  not  to  be  set  aside.  {Graham  v.  Connell,  supra.) 
Stock  standing  in  the  accountant-general's  name,  to  the  separate  account 
of  the  judgment  debtor,  may  be  charged ;  and  although  the  order  for  such 
purpose  in  terms  charges  the  stock,  it  affects  only  the  interest  of  the  debtor 
in  the  stock,  and  therefore  does  not  interfere  with  the  right  of  prior  incum- 
brances. iHulkes  \.  Day,  10  Sim.  41.)  Where,  by  the  terms  of  a  will  it  is 
doubtful  whether  the  judgment  debtor  takes  a  beneficial  interest  in  govern- 
ment stock,  such  order  may  be  made  charging  the  stock  conditionally,  i.  e. 
for  so  much  of  the  dividends  as  were  payable  to  the  defendant  "  for  his  own 
use  and  benefit."  {Fowler  v.  CJturchUl,  2  Dowl.  N.  S.  562;  11  M.  &  W. 
57.)  Where  the  stock  was  vested  in  trustees  for  the  defendant  by  a  deed 
executed  under  the  direction  of  Chancery,  to  set  aside  which  as  fraudulent 
the  plaintiff  had  filed  a  bill  in  equity,  the  court  of  C.  P.  refused  to  interfere 
to  set  aside  a  judge's  order  for  charging  such  stock.  {Rogers  v.  HoUoway 
12  L.  J.,  C.  P.,  182;  5  M.  &  Gr.  292.)  Money  deposited  in  the  hands  of  a 
third  party  for  the  defendant,  as  the  price  of  land  sold  by  him  to  a  public 
company,  cannot  be  charged :  and  Parke,  B.,  in  refusing  the  rule,  said, 
"  The  purchase  money  is  not  a  part  of  the  funds  of  the  company  within  the 
14th  section,  and  the  12th  clause  refers  only  to  money,  &c.  in  the  hands  of 
the  debtor  himself,  and  not  to  money  in  the  custody  of  a  trustee  on  his 
behalf."  {Robimon  v.  Peace,  7  Dowl.  93 ;  and  see  Brown  v.  Perrott,  4  Beav. 
685.) 

Notwithstanding  an  order  absolute,  charging  stock  in  the  names  of  trus- 
tees, is  served  on  the  bank,  although  it  prevents  the  transfer  of  it,  the  bank 
is  bound  to  pay  the  dividend'  to  the  trustees  who  are  liable  in  equity  for  its 
proper  distribution  ;  and  per  Alderson,  B.,  "  Where  an  order  is  made  nisi, 
the  bank  ought  to  hold  its  hand ;  and  when  the  order  is  made  absolute, 
it  is  in  the  nature  of  a  charge  upon  the  fund :  the  bank  is  then  to  pay  the 
money  to  the  trustees,  who  are  bound  to  see  that  it  is  properly  applied : 
the  bank  has  nothing  to  do  with  the  distribution  of  the  fund,  and  is  not 
bound  to  pay  the  judgment  creditor;  that  is  the  business  of  the  trustees, 
who  are  responsible  in  a  court  of  equity  for  its  proper  distribution."  {Fowler 
'T.  Churchill,  2  Dowl.  N.  8.  767;  11  M.  &  W.  323,  S.  C.  nam.  Churchill  v. 
Bank  of  England.) 

As  to  giving  notice  of  the  order  to  a  prior  judgment  creditor,  see  Watts  v. 
Porter,  23  L.  T.  180. 
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ficially  interested  therein,  and  entitled  to  the  same  \or  "  to  the  divi- 
dends payable  thereon"]  for  his  own  use  and  benefit  (a). 
Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 


2.  The  like,  to  obtain  a  Charge  on  Shares  in  a  PubUc  Company. 

[The  same  as  the  preceding  form,  but  describe  the  shares  thus :] 
"  that  there  are  [one  hundred]  shares  now  standing  in  the  name  of  the 
defendant,  in  his  own  right,  in  a  certain  public  company  in  England 
called  The Company." 


3.  Order  Nisi,  charging  Government  Stock. 

B.  "^  Upon  reading  the  affidavit  of  A.  B.,  and  pursuant  to  the  sta- 
V.  >  tute  in  that  behalf,  I  do  order,  that  unless  sufficient  cause  be 
D.  J  shown  to  the  contrary  before  me,  or  such  other  judge  as  shall  be 

in  attendance,  at  the  judge's  chambers  of  this  court  of ,  in  Rolls 

Garden,  Chancery  Lane,  on  ,  the day  of instant,  at 

in  the noon,  that  the  sum  of  £ [or  "the  sura  of  £ , 

part  of  the  sum  of  £ "],  £3  per  cent,  reduced  annuities  (describe 

the  Government  Stock;  see  the  descriptions  in  No.  1),  now  standing 
in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England 
in  the  names  of  E.  F.  and  G.  H.,  and  the  dividends  payable  thereon, 
shall  be,  and  shall  in  the  meantime  stand  charged  with  the  payment  of 

the  sum  of  £ to  the  plaintiff,  being  the  amount  for  which  judgment 

has  been  recovered  in  this  cause  against  the  said  defendant  in  the  court 

of  at  Westminster,  and  interest  thereon  at  four  pounds  per  cent. 

per  annum  from  the day  of ,  on  which  day  the  judgment 

was  entered  up.     Dated . 

{Judge's  or  BarorHs  signature.) 


4.  The  like,  charging  Shares  in  a  Public  Company. 

[The  same  as  in  the  preceding  form  mutatis  mutandis,  describing  the 
shares  thus :]  "  that  the  [one  hundred]  shares  now  standing  in  the 

name  of  the  defendant,  in  his  own  right,  in  The Company,  and 

the  produce  thereof,  shall  be,"  &c. 


5.  Order  discharging  or  varying  the  Order  Nisi  (b). 

B.  '^  Upon  hearing  the  attornies  or  agents  on  both  sides,  and  read- 
V.  ^  ing  the  affidavit  of  C.  D.,  and  pursuant  to  the  statute  in  that 
D.  J  behalf,  I  order  that  my  order  [or  "  the  order  of  Mr.  Justice  or 


(a)  See  a  form  of  order  for  charging  stock  standing  in  the  name  of  the 
accountant-general  in  Chancery  in  a  cause,  Robinson  v.  Burbidge,  9  Com.  B. 
290;  1  L.,  M.  &  P.  94;  19  L.  J.,  C.  P.,  242. 

{b)  This  order  is  made  under  the  16th  sect  of  the  1  &  2  Vict  c.  110, 
before  the  time  limited  for  showing  cause  against  the  order  nisi:  (see  per 
Wilde,  C.  J.,  in  Robinson  v.  Burbidge,  ante,  249.)  The  application  for  the 
order  should  be  by  summons  to  show  cause,  and  it  should  in  general  be 
supported  by  an  affidavit.  The  judge  has  the  power  of  awarding  such  costs 
on  the  applications  as  he  may  think  fit 
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*  Baron' "],  made  herein  on  the day  of ,  185 — ,  charg- 
ing the  snra  of  £ ,  £3  per  cent,  reduced  annuities  {describe  the 

stock,  as  the  case  may  be;  see  the  form  of  description  in  No.  1),  stand- 
ing in  the  books  of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land in  the  names  of  E.  F.  and  G.  H.  (as  the  case  may  be),  and  tiie 

dividends  payable  thereon,  with  the  payment  of  the  sum  of  £ ,  be 

discharged  [or  "  varied  by ,"  stating  in  what  respect.'}     Dated 

{Judge's  or  Baron's  signature.) 


6.  Affidavit  of  Notice  of  Order  tdsi  to  obtain  an  Order  absolute  (a). 

In  the  Q.  B.  [«  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  P.  A,,  of ,  ,  make  oath  and  say,  that  I  did  on  

personally  serve  the  above-named  defendant  [or  "  D.  A.,  the  above- 
named  defendant's  attorney"  or  "  agent  authorized  by  the  said  defen- 
dant to  receive  the  same"],  with  a  true  copy  of  the  order  hereto 
annexed.  [If  the  service  was  not  personal,  then  omit  the  word  "  per- 
sonally," and  descj-ibe  the  mode  of  service,  which  may  be  thus:  "by 
delivering  the  same  to  and  leaving  it  with  a  clerk  {or  '  servant')  of  the 
defendant  (or  '  said  D.  A.'}  at  his  bouse  (or  '  chambers')  at ."] 

Sworn  [&c.  as  usual,  see  post,  '''^  Affidavits."'^ 


7.  Order  absolute  when  the  Judgment  Debtor  does  not  Appear  to 
show  Cause, 

B.  "1       Upon  reading  the  affidavit  of  P.  A.,  and  my  order  [or  "  the 

V.    >  order  of  the  Honourable  Mr.  Justice ,"  or  "  Baron "] 

JD.  J  made  herein,  and  dated  the day  of ,  185—,  and  pur- 
suant to  the  statute  in  that  behalf,  I  order  that  the  sum  of  £ 

(part  of  the  sum  of  £ ) per  cent,  reduced  annuities  standing 

in  the  names  of  E.  F,  and  G.  H.  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  and  the  demands  payable  thereon 
{as  the  case  may  be,  and  as  in  the  order  nisi),  do  stand  charged  with 

the  payment  of  the  sum  of  £ to  the  plaintiflF,  being  the  amount 

for  which  judgment  has  been  recovered  in  this  cause  against  the  said 

defendant  in  the  court  of at  Westminster,  and  interest  thereon,  at 

the  rate  of  £4  per  cent,  per  annum  from  the day  of ,  a.d. 

,  on  which  day  the  said  judgment  was  entered  up.     Dated . 

{Judge's  or  Baron's  signature.) 


(a)  By  sect.  15  of  the  1  &  2  Vict  c.  110,  the  order  nisi  is  to  be  made  ab- 
solute on  proof  of  notice  of  it  to  the  judgment  debtor,  his  attorney  or  agent, 
unless  the  judgment  debtor  shows  to  the  judge  at  the  time  appointed  for 
showing  cause  sufficient  cause  to  the  contrary. 
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8.  The  like,  when  the  Judgment  Debtor  does  Appear. 

B.  ■)      Upon  hearing  the  attornies  or  agents  on  both  sides,  and  apon 
V.    >  reading  the  affidavits  of  D.  A.  ana  another,  and  pursuant  to  the 
D.  J  statute  in  that  behalf,  I  order  [&c.  Conclude  as  in  preceding 
form.'\ 


CHAPTER  XXVII. 
AUDITA  QUERELA. 


See  a  form,  2  Saund.  137  (e) ;  see  1  Pr.  10th  ed.  517.  By  r.  79, 
H.  T.  1853,  *'  No  writ  of  audita  querela  shall  be  allowed  unless  by 
rule  of  court  or  order  of  a  judge."  There  must  be  an  affidavit  of  the 
facts  to  obtain  such  rule  or  order.     {Dearie  v.  Ker,  4  Exch.  82.) 


(    254    )  [book  III. 


CHAPTER  XXVIII. 

ERROR  (a). 


Sect.  1.— Error  from  the  Q.  B.,  C.  P.  or  Exch.,  to  the 

Exchequer  Chamber 254  to  273 

II. — Error  to  House  of  Lords  after  Affirmance  or 

Reversal  in  Exchequer  Chamber   ....  273  to  277 

III.— Error  in  Fact 277  <o  280 

IV. — Proceedings  against  Bail  in  Error      ....  280  to  286 


Sect.  I. — Erkor  from  the  Queen's  Bench,  Common  Pleas, 
OR  Exchequer,  to  the  Exchequer  Chamber. 


1.  Memorandum  of  Error  in  Law,  to  be  delivered  to  one  of  the 
Masters  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The  day  of ,  in  the  year  of  our  Lord  18 —  (the 

day  of  lodging  note  of  error.) 
A.  B.  y      The  plaintiff  [or  "defendant"]  says  that  there  is  error 
and    >  in  law  in  the  record  and  proceedings  in  this  action  (c) ;  and 


C.  D.  J  the  defendant  [or  "  plaintiff"]  says  that  there  is  no  error 
therein  (rf). 

{Signed)  A.  B.  plaintiff  [or  C.  D.  defendant,] 
[or  E.  F.,  attorney  for  plaintiff  or 
"  defendant."] 


(a)  See  as  to  error  in  general  and  proceedings  therein,  1  Pr.  518  to  557. 
As  to  error  from  inferior  courts  of  record  to  the  Queen's  Bench,  see  post, 
"  Removal  of  Causes  from  Inferior  Courts ;' '  and  see  I  bid.  as  to  the  writ  of  False 
Judgment.     As  to  error  in  an  action  of  ejectment,  see  post,  "Ejectment." 

{b)  This  form  is  given  by  the  C.  L.  P.  Act,  1852,  s.  149.  The  enactment 
requires  it,  or  one  to  the  like  effect,  to  be  delivered  to  one  of  the  masters  by 
the  party  alleging  the  error.  It  must  be  entitled  in  the  court  and  cause,  and 
signed  by  the  party  or  his  attorney. 

(c)  If  the  error  be  on  a  bill  of  exceptions  it  may  be  proper  here  to  add, 
"and  also  in  the  matters  contained  in  the  said  bill  of  exceptions." 

(d)  It  would  seem  that  this  last  sentence  in  the  form,  though  given  by  the 
Act,  is  unnecessary.  The  denial  of  there  being  error,  which  is  substituted 
for  the  joinder  in  error,  being  premature  at  this  stage  of  the  proceedings  ; 
for  the  defendant  may  perhaps  confess  the  error  or  consent  to  a  reversal  of 
the  judgment 
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2.  Note  by  Master  of  Receipt  thereof  {a). 

In  the  Q.  B.  [''  C.  P."  or  «  Exch.  of  Pleas"] 

A.  B.  plaintiff  and  C.  D.  defendant. 
I  have  received  a  memorandum  in  writing  in  the  form  hereunder 
■written,  alleging  that  there  is  error  in  law  in  the  record  and  proceed- 
ings in  this  action^  and  I  have  filed  such  memorandum. 

M.  M.  {Master.) 

This day  of ,  18—. 

\^Here  copy  the  memorandum  of  error  inlawy  No.  1.] 


3.  Copy  ofNotCy  and  of  Grounds  of  Error  to  be  served  on  opposite 
Party  or  his  Attorney  (b). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

A.  B.  plaintiff  and  C.  D.  defendant. 
Herewith  is  a  copy  of  the  note  signed  by  the  master  of  the  receipt 
of  the  memorandum  alleging  that  there  is  error  in  law  in  the  record 
and  proceedings  herein,  which  memorandum  has  been  lodged  with  him 
under  the  provisions  in  that  behalf  in  the  Common  Law  Procedure 
Act,  1862  (annex  a  copy  of  the  note),  and  the  grounds  of  error  in- 
tended to  be  argued  herein  are  that  [&c.  here  state  the  grounds  of 

error,  or  some  of' them.]     Dated . 

Yours,  &c. 
To  the  above-named  J).  A.  defendant's  [or  "plain- 

plaintiff  [or  "  defendant"]  or  tiff's"]  attorney. 

P.  A.  his  attorney. 

4.  Memorandum  of  Error  in  Law  by  one  or  more  of  several 
Defendants  (c). 

[Same  as  in  No.  1,  but  entitle  the  cause  in  the  names  of  all  the  de- 
fendants, and  instead  of  saying  "  The  defendant  says,"  insert  the  names 
of  the  defendants  who  bring  the  error.] 


5.  NoHce  to  the  other  Defendants  requesting  them  to  elect  to  join,  or 
to  decline  to  join  therein. 

Ih  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas.''] 

Between  A.  B.  plaintiff  and  <J.  D.,  E.  F.,  G.  H.  and 

/.  K.  defendants. 

Take  notice,  that  the  above-named  defendants  C.  D.  and  E.  F. 

have  commenced  proceedings  in  error  on  the  judgment  in  this  action  ; 

and  that  the  paper  writing  hereunto  annexed  is  a  copy  of  the  master's 

note  of  the  receipt  of  the  memorandum  of  error  lodged  by  the  said 

(a)  The  C.  L.  P.  Act,  1 852,  s.  149,  requires  the  master  to  file  the  memo- 
randum, and  to  deliver  to  the  party  lodging  it  a  note  of  the  receipt  thereof. 

(6)  See  as  to  the  service  of  this  note,  and  as  to  its  contents  and  the  con- 
sequences of  its  not  being  served,  1  Pr.  10th  ed.  530.  It  is  required  by  the 
149th  and  150th  sects,  of  the  C.  L.  P.  Act,  1852,  in  order  to  prevent  exe- 
cution. 

(c)  See,  as  to  the  proceedings  in  error  by  one  of  several  defendants,  C. 
L.  P.  Act,  1852,  8.  154;  1  Pr.  10th  ed.  550. 
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defendants,  with  a  statement  of  the  grounds  of  error  intended  to  be 
argued  [annex  such  copy  and  statement] :  And  the  above-named  de- 
fendants G.  H.  and  /.  K.  are  hereby  required  forthwith  to  elect  to 
join  [or  "  to  decline  to  join'']  with  the  said  C.  D.  and  E.  F.,  in  the  said 
proceedings  in  error,  as  plaintiffs  therein,  pursuant  to  the  Common 
Law  Procedure  Act,  1852,  otherwise  an  application  will  be  made  to 

the  court  or  a  judge  in  that  behalf.     Dated . 

Yours,  &c. 
To  the  above-named  D.  A.  attorney  for  the  said 

defendants  G.  U.  and  /.  K.,  and  to  C.  D.  and  E.  F. 

Mr.  P.  P.  their  attorney. 


6.  Notice  hy  them  that  they  elect  to  join,  or  decline  to  Join. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.,  E.  F.,  G.  H.  and 
/.  K.  defendants. 
Take  notice  that  the  defendants  G.  H.  and  /.  K.  elect  to  join  [or 
"  decline  to  join"]  with  the  defendants  C.  D.  and  E.  F.,  as  plaintiffs 

i  n  the  proceedings  in  error  in  this  action.     Dated  . 

Yours,  &c. 
To  the  above-named  P.  P.  attorney  for  the  said 

defendants  C.  D.  and  E.  F,  and  to  G.  H.  and  /.  K. 

Mr.  D.  A.  their  attorney. 


7.  Summons  in  case  they  refuse  or  neglect  to  elect  (a). 

B.  V.  D.  \  Let  the  defendants  G.  H.  and  /.  K.,  or  their  attorney 
and  others.  S  [or  "agent"]  attend  me  [as  usual],  to  show  cause  why 
the  said  G.  H.  and  /.  K.  should  not  forthwith  elect  to  join  [or  "  not 
to  join"]  with  the  defendants  C.  D.  and  E.  F.  as  plain ti&  in  the 
proceedings  in  error  in  this  action,  and  why,  in  default  of  such 
election  within  twenty-four  hours  after  service  of  the  order  to  be  made 
on  this  application,  the  said  G.  H.  and  /.  K.  should  not  be  considered 
as  declining  to  join  in  such  proceedings,  and  the  defendants  C.  D. 
and  E.  F.  be  at  liberty  to  continue  the  said  proceedings  in  error,  and 
to  enter  a  suggestion  of  error  in  their  own  names,  without  any  sum- 
mons and  severance,  pursuant  to  the  Common  Law  Procedure  Act, 

1852.     Dated . 

{Judge's  or  Baron's  Signature.)  ^ 


8.  Order  thereon. 

[Formal parts  as  usual.]     I  do  order  that  the  defendants  G.  H.  and 

/.  K.  do  forthwith  [or  ♦*  within hours"]  elect  to  join  [or  "  not 

to  join"]  with  the  defendants  C.  D.  and  E.  F.,  as  plaintiUs  in  the 
proceedings  in  error  in  this  action,  and,  in  default  of  such  election 
within  [twenty-four  hours  after  service  of  this  order],  I  do  order  that 
the  said  G.  It.  and  7.  K.  shall  be  considered  as  declining  to  join  in 
such  proceedings,  and  the  defendants  C.  D.  and  E.  F.  be  at  liberty  to 
continue  the  said  proceedings  in  error,  and  to  enter  a  suggestion  of 

(a)  This  summons  and  an  order  thereon  are  necessary,  if  the  other  de- 
fendants refuse  or  neglect  to  elect  to  join  in  the  proceedings  in  error:  (see 
the  forms,  Cole  on  £;ject.  814.) 
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error  in  their  own  names,  without  any  summons  and  severance,  pur- 
suant to  the  Common  Law  Procedure  Act,  1852.     Dated . 

{Judge's  or  Baron's  signature.) 


9.  Summons  and  Order  for  Execution  to  issue  for  Grounds  of  Error 
being  Jrivolous  (a). 

[^Formal  parts  as  usual  entitled  in  the  court  behw]  "  to  show  cause 
why  the  plaintiff  \or  "  defendant"]  should  not  be  at  liberty  to  issue 
execution  upon  the  judgment  obtained  herein,  the  grounds  of  error  of 
which  notice  has  been  given  being  frivolous." 

♦  An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


10.  Summons  and  Order  to  dispense  unth  Bail  in  Error  (b). 

B.  ■)  [Formal  parts  as  usual,^  to  show  cause  why  the  plaintiff  in 
V.  >  the  proceedings  in  error  herein  should  not  be  at  liberty  to  con- 
D.  J  tinue  the  proceedings  without  bail  or  recognizance,  on  his  under- 
taking to  prosecute  the  proceedings  without  delay,  and  why,  until  the 
determination  of  the  said  proceedings,  execution  shall  not  be  stayed. 

*  An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


11.  Note  of  Bail  for  the  Master  (c). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

The day ,  a.d. . 

A.  B.  ■)      Error  to  the  Exchequer  Chamber  from  the  Queen's  Bench, 
V.     J  ["Common  Pleas,"  or  "  Exch.  of  Pleas."] 

C.  J),  y      Judgment  for  £ . 

Bail,  B.  B.  of ,  [tailor,]  and 

J.  B.  of  the  same  place,  [butcher.] 

D.  A.  defendant's  attorney. 


12.  Recognizance  of  Bailie). 

You  B.  B.  and  J.  B.  do  jointly  and  severally  acknowledge  to  owe 

unto  A.  B.  the  sum  of  £ ,  to  be  levied  upon  your  several  lands 

and  tenements,  goods  and  chattels,  upon  condition  that  C.  D.  shall 
prosecute  the  proceedings  in  error  herein  with  effect,  or  that  if  the 
judgment  given  in  the  court  of  Queen's  Bench  [or  "C.  P."  or  "Exch. 
of  Pleas"]  herein  be  affirmed,  or  the  proceedings  in  error  be  discon- 


(a)  This  application  is  founded  on  the  proviso  at  the  end  of  the  150th 
sect,  of  the  C.  L.  P.  Act,  1852.  See  the  enactment  and  observations  in  the 
practice  in  1  Pr.  10th  ed.  532. 

(6)  A  judge  may  make  an  order  in  this  case  if  he  thinks  fit:  (see  C.  L.  P. 
Act,  1852,  s.  151 ;  1  Pr.  lOth  ed.  534..) 

(c)  See  the  ISlst  sect  of  the  C.  L.  P.  Act,  1852,  and  the  observations,  1 
Pr.  10th  ed.  533,  as  to  bail  in  error,  and  in  what  cases  necessary,  when  to  be 
put  in,  and  the  form  and  amount  of  the  recognizance.  It  does  not  seem  to 
be  necessary  for  the  plaintiff  in  error  to  join  in  the  recognizance :  (see  Dixon 
V.  Dixon,  2  B.  &  P.  443.)  As  to  the  mode  of  putting  in  the  bail,  see  1  Pr. 
10th  ed.  535. 
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tinaed  by  the  aforesaid  C.  Z>.,  he  shall  satisfy  and  pay  the  aforesaid 
A.B.  all  and  sio^lar  the  sum  or  sums  of  money  and  costs  adjudged, 
or  to  be  adjudged  upon  the  aforesaid  judgment,  and  also  all  such  costs 
and  damages  as  shall  be  awarded  for  the  delaying  of  execution  of  the 
said  judgment  on  pretence  of  prosecuting  the  said  proceedings  in 
error :  And  if  he  fail  to  do  so,  you  B.  B.  and  J.  B.  undertake  to  do 
it  for  him. 


13.  Notice  of  Bail  (a). 

[77ie  Jbrms  are  the  same  as  those  on  an  arrest  on  a  writ  of  capiat, 
see,  post,  "  Bailable  Proceedings,"  except  after  the  words  "  that  spe- 
cial bail  was  this  day  put  in,"  proceed  "  with ,  one  of  the  masters 

of  the  court  of  ,  upon  the  proceedings  in  error  in  this  cause, 

before  the  Honourable  Mr.  Justice ,"  &c.] 


14.  Affidavit  of  Sufficiency  of  Bail,  to  accompany  tlie  Notice  (b). 

[Same  as  form  after  an  arrest,  post,  *'  Bailable  Proceedings,"  ex- 
cept after  "one  of  the  bail  of  the  above-named  defendant,"  insert 
"  upon  the  proceedings  in  error  in  this  cause."] 


15.  Rule  far  better  Bail  in  Q.  B.  or  C.  P.  (c). 

In  the  Q.  B.  [or  "  C.  P."] 

The day  of ,  a.d. . 

B.  ")       Unless  the  plaintiff  in  the  proceedings  in  error  in  this  cause 
puts  in  better  bail  within  four  days  next  after  notice  hereof  given 
the  said  plaintiif  or  his  attorney,  execution  will  issue. 

M.  A.  (name  of  master.) 


V.    >  pui 

J),  y  to 


(a)  After  bail  has  been  put  in,  notice  in  writing  thereof  should  be  given 
without  delay  to  the  defendant  in  error  or  his  attorney,  in  the  same  manner 
as  in  ordinary  cases  is  given  to  the  plaintiflF;  and  care  must  be  taken  that 
this  notice  is  given  within  the  time  required  by  the  151st  sect,  of  the  Act 
(1  Pr.  10th  ed.  536),  otherwise  the  plaintiff  in  the  original  action  may  sue 
out  execution:  (see  r.  97,  H.  T.  1853.)  As  to  the  form  of  the  notice  of  bail 
in  general,  see  post,  tit.  "  Bail." 

(b)  See  1  Pr.  10th  ed.  536. 

(c)  See  1  Pr.  10th  cd.  536.  By  R.  H.  16  Vict.  r.  100,  the  defendant  in 
error  may  except  to  bail  in  error  within  twenty  days  next  after  the  putting 
in  of  such  bail  and  notice  thereof  given  in  writing  to  the  defendant  or  his 
attorney,  but  after  that  time  no  exception  shall  be  admitted.  If  the  excep- 
tion, therefore,  be  not  made  in  that  time,  the  bail  will  be  deemed  justified, 
and  the  recognizance  will  be  allowed  as  of  course.  In  the  Q.  B.  and  C.  P. 
it  seems  no  express  notice  of  exception  is  given ;  but  the  mode  of  excepting 
to  the  bail  is  by  obtaining  a  rule  for  better  bail  at  the  master's  oflSce,  and 
serving  a  copy  on  the  attorney  of  the  plaintiff  in  error,  or  on  the  plaintiff 
where  he  proceeds  in  person ;  and  he  must  then  justify  the  bail  excepted  to, 
or  obtain  leave  to  add  and  justify  other  bail  in  four  days :  (see  R.  H.  16  Vict. 
r.  103.)  In  the  Exchequer  the  exception  is  entered  in  the  Bail  Book  kept 
at  the  master's  office,  and  notice  of  such  exception  is  given  as  in  the  forms, 
post,  259,  Nos.  16,  17. 
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16.  Entry  of  Exception  to  Bail  in  Exchequer. 

I  except  against  these  bail  [or  if  the  exception  be  as  to  one  only  of 
the  bail,  say  "  against  B.  B.  one  of  these  bail."] 

P.  A.  plaintiff's  attorney. 
,  185—. 


17.  Notice  of  Exception  to  Bail  in  Exchequer  (a). 

In  the  Exch.  of  Pleas. 

A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  I  have  excepted  against  the  bail  [oi'  if  the  excep- 
tion be  as  to  one  of  the  bail  only,  say  "  B.  B,  one  of  the  bail"]  pat  in 
in  the  proceedings  in  error  in  this  cause  on  the  behalf  of  the  defendant. 

Dated . 

Yours,  &c. 
D.  A.  defendant's  attorney 
To  Mr.  P.  A.  plaintiff's  attorney  [or  "  agent."] 

[or  "  agent."] 


18.  Notice  of  Justification  of  same  Bailib). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

Take  notice,  that  B.  B.  and  J.  B.,  the  bail  already  put  in  in  the 
proceedings  in  error  in  this  cause,  and  of  whom  you  nave  before  had 

notice,  will,  at  the  hour  of (c)  o'clock  in  the  forenoon  on 

next,  justify  themselves  [if  country  bail,  here  say  "  by  affidavit"] 

before  the  Honourable  Mr.  Justice  [or  "  Baron"! ,  or  such  other 

judge  as  shall  be  then  sitting,  in  Chambers  in  Rolls  Garden,  Chancery 
Lane  (or  if  any  other  place  be  appointed  state  it  accordingly),  as  good 
and  sufficient  bail  for  the  above-named  defendant  in  the  proceedings 

in  error  herein.     Dated . 

Yours,  &c. 

To  Mr.  P,  A.  D.  A.  defendant's  attorney, 

plaintiff^s  attorney. 


19.  Affidavit  of  Service  of  Notice  of  Justification. 

Same  as  in  case  of  bail  after  an  arrest  on  a  writ  of  capias.    As  to 
which,  see^os^,  "  Bailable  Proceedings." 


20.  Pule  of  Allowance  and  other  Forme  as  to  BaiL 

Same  as  in  case  of  bail  after  an  arrest  on  a  writ  of  capias.    As  to 
which,  see  post,  "  Bailable  Proceedings." 


(a)  See  1  Pr.  10th  ed.  536. 

(b)  The  plaintiff  in  error  must  justify  bail  within  four  days  after  exception 
before  a  judge  at  chambers  both  in  term  and  vacation:  (see  r.  103,  H.  T. 
1853;  see  1  Pr.  10th  ed.  536.) 

(c)  The  hour  must  be  stated.     {Staines  v.  Stoneham,  4  Dowl.  678.) 
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21.  Suggestion  of  Error  and  Denial  of  it,  to  be  entered  on  Roll  (a). 

The day  of ,  in  the  year  of  our  Lord  18 — . 

(TTie  day  of  making  the  entry  on  the  roll.) 
B.  '\      The  plaintiff  \or  "defendant"]  says  that  there  is  error  in  the 
V.   >  above  record  and  proceedings  (6),  and  the  defendant  [or  "plain- 
D.  J  tiff"]  says  there  is  no  error  therein. 


22.  Summons  and  Order  for  further  Time  to  make  Suggestion  in 
Error  (c). 

B.  >  [Formal  parts  as  usual,']  "  to  show  cause  why  the  defendant 
V.  >[or  'plaintiff'],  should  not  have  a  month's  further  time  to  enter 
D.  )  the  suggestion  in  error  on  the  roll." 

*  An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


23.  Notice  to  the  Plaintiff  in  Error  to  assign  Errors  instead  of 
suggesting  (d). 

In  the  Exchequer  Chamber. 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
Take  notice,  that  the  above-named  A.  B.  [or  "  plaintiff"]  intends 
to  rely  upon  the  proceedings  in  error  being  barred  by  lapse  of  time  [or 
"by  release  of  error;"  or  other  matter  of  fact,  as  the  case  may  be]  (e), 
and  the  above-named  C.  D.  [or  "  defendant"]  is  required  within  four 
days  to  assign  error,  according  to  the  practice  before  the  C.  L.  P.  Act, 
1852,  instead  of  entering  a  suggestion  pursuant  to  that  act,  otherwise 

judgment.     Dated . 

Yours,  &c., 
To  Mr.  JD.  A,,  P.  A.,  attorney  for  the  said  A.  B. 

attorney  for  the  said  C.  D. 


(a)  See  as  to  this  suggestion  1  Pr.  10th  ed.  539.  This  form  is  prescribed 
by  the  ld2nd  sect,  of  the  C.  L.  P.  Act,  1852,  and  is  a  substitute  for  the 
assignment  and  joinder  in  error  in  law  heretofore  used,  and  which  are 
abolished  by  the  151st  sect.,  except  the  assignment  of  error  in  the  cases 
pointed  out  in  the  proviso  in  the  end  of  that  section.  The  Act  requires  the 
suggestion,  or  one  of  the  like  effect,  to  be  used. 

By  sect  153  the  roll  must  be  made  up,  and  the  suggestion  entered  by  the 
plaintiff  in  error  within  ten  days  after  the  service  of  the  note  of  the  receipt 
of  the  memorandum  alleging  error,  or  in  such  other  time  as  the  court  or  a 
judge  may  order;  and  in  default  thereof,  or  of  assignment  of  error,  in  cases 
where  an  assignment  is  required,  the  defendant  in  error  may  sign  judgment 
of  non  pros. 

(6)  If  the  error  be  brought  on  a  bill  of  exceptions  tacked  to  the  record, 
then  here  add  "  and  also  in  the  matters  recited  and  contained  in  the  said 
bill  of  exceptions,' '  though  this  perhaps  may  not  be  absolutely  necessary. 

(c)  This  order  may  be  made  under  the  153rd  sect,  of  the  C.  L.  P.  Act, 
1852 :  (see  1  Pr.  10th  ed.  539.) 

(d)  This  notice  is  given  pursuant  to  the  152nd  sect,  of  the  C.  L.  P.  Act, 
1852,  in  the  cases  therein  mentioned:  (see  1  Pr.  10th  ed.  539.)  As  to 
within  what  time  the  plaintiff  must  assign  error  see  1  Pr.  10th  ed.  540. 

(e)  Perhaps  it  is  not  absolutely  necessary  to  state  what  the  defendant  in 
error  means  to  rely  on  in  bar  of  the  proceedings  in  error. 


CHAP,  xxviii.]     Error  to  the  Exchequer  Chamber.  261 

24,  Assignment  of  Common  Errors  {a). 

In  the  Exchequer  Chamber. 

The day  of ,  a.d. . 

{day  of  delivery  of  assignment.) 
B.^  The  said  C.  D.  [or  "  defendant"],  by  D,  A.,  his  attorney,  says, 
V.  >  that  in  the  record  and  proceeding^  aforesaid,  and  in  giving  the 
D-  J  judgment  aforesaid,  there  is  error  in  law  in  this,  that  [the  decla- 
ration aforesaid  is  bad  in  substance  (b)] ;  and  also  there  is  error  in  law 
in  this,  that  the  judgment  aforesaid  appears  to  have  been  given  for  the 
said  A.  B.  [or  "  plaintiff"],  against  the  said  C  D.  [or  "defendant"^], 
•whereas  by  the  law  of  the  land  the  said  judgment  ought  to  have  been 
given  for  the  said  C.  D.  [or  "  defendant"]  against  the  said  A.  B.  [or 
"  plaintiff"].  And  the  said  C.  D.  [or  "  defendant"]  prays  that  the 
judgment  aforesaid,  for  the  errors  aforesaid,  and  for  other  errors  in  the 
said  record  and  proceedings  being,  may  be  reversed,  annulled  and 
altogether  holden  for  nought,  and  that  he  may  be  restored  to  all  things 
which  he  hath  lost  by  occasion  of  the  said  judgment,  and  that  the  said 
A.  B.  [or  "plaintiff"]  may  plead  to  the  said  errors,  &c. 


25.  Assignment  of  Errors  after  a  Bill  of  Exceptions,  Special  Verdict 
or  Special  Case{c). 

In  the  Exchequer  Chamber. 

The day  of ,  a.d. 

(day  of  delivery  of  assignment.) 
B.  •)  The  said  A.  B.  [or  "  plaintiff,"  or  "  C.  D."  or  "  defendant"]  by 
V.  >  E.  F.  his  attorney,  says,  that  in  the  record  and  proceedings  afore- 
D.  J  said  [and  also  in  the  matters  recited  and  contained  in  the  said  bill  of 
exceptions,  and  also  in  giving  the  verdict  aforesaid],  and  also  in  giving 
the  judgment  aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  the 
matters  stated  in  the  said  bill  of  exceptions  [or  "  special  verdict,"  or 
"  special  case  "]  are  not  suflBcient  in  law  to  entitle  the  said  C.  2).  [or 
"  A.  B."]  to  recover  the  judgment  herein  against  the  said  A.  B.  [or 
"  C.  D."  J  There  is  also  manifest  error  in  this,  to  wit  [if  the  error  be  on 
a  bill  of  exceptions  proceed  to  state  it  thus:  "that  the  said  judge  before 
whom  &c.,  at  and  upon  the  trial  of  the  said  issue  between  the  parties 
aforesaid  joined,  did  declare  his  opinion  to  the  jury  aforesaid,  that  the 
said  rate  and  distress  were  legal,  and  that  therefore  the  said  C.  D.  (or 
'  defendant')  was  entitled  to  a  verdict,  and  with  that  direction  he  left 
the  said  issue  to  the  jury,  whereas  the  said  rate  and  distress  were  illegal, 
and  illegally  made,  on  the  ground  and  for  the  reasons  set  forth  in  the 
said  bill  of  exceptions,  and  the  said  C.  D.  (or  '  defendant ')  was  not 
entitled  to  a  verdict  thereupon  (or  as  the  case  may  be):'\  There  is  also 
error  in  this,  to  wit,  that  by  the  record  aforesaid  it  appears  that  the 
verdict  was  given  upon  the  said  issue  joined  between  the  said  parties 

(a)  As  to  when  this  assignment  is  to  be  made,  and  the  proceedings  as  to 
it,  see  the  C.  L.  P.  Act,  1852,  s.  152;  and  1  Pr.  10th  ed.  540.  As  to  when 
the  assignment  must  be  special,  see  1  Pr.  10th  ed.  541.  The  joinder  in 
error  is  now  abolished,  and  the  defendant  in  error  can  only  plead  to  this  as- 
signment the  matters  referred  to  in  the  152nd  sect,  of  the  Act 

(6)  It  must  be  properly  entitled  in  the  cause  in  error  ;  but  a  substantial 
description  will  suffice.     (Sparding  v.  Greville,  2  D.  &  L.  721.) 

(c)  See  a  form  of  assignment  of  errors  in  ejectment :  (Cole  on  Eject. 
818 ;  see  other  fonns,  Tidd's  Forms,  547,  &c. 
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for  the  said  C.  B.  {or  "  defendant"],  whereas  by  the  law  of  the  land 
the  verdict  ought  to  have  been  given  for  the  said  A.  B.\  There  is 
also  error  in  this,  to  wit,  that  by  the  record  aforesaid  it  appears  that 
the  said  judgment,  in  form  aforesaid  given,  was  given  for  the  said 
C.  2).  against  the  said  A.  B.  [or  "  plaintiff"],  whereas  by  the  law  of 
the  land  judgment  ought  to  have  been  given  for  the  said  A.  B.  [or 
"plaintiff"]  against  the  said  C.  D.  [or  "  defendant"]  :  And  the  said 
A.  B.  [or  "plaintiff"]  prays  that  the  judgment  aforesaid,  for  the 
errors  aforesaid  and  others  in  the  record  and  proceedings,  may  be 
reversed,  annulled  and  altogether  held  for  nothing,  and  that  the  said 
A.  B.  [or  "plaintiff"]  may  be  restored  to  all  things  which  he  hath 
lost  by  occasion  of  the  judgment  aforesaid,  &c. 


26.  Plea  to  Assignment  of  Common  Errors  of  the  Proceeding  in 
Error  being  barred  by  the  lapse  of  Time  (a). 

In  the  Exchequer  Chamber. 

The day  of ,  a.d. . 

B.  f  And  the  said  A.  B.  [or  "  C.  D.,"  or  "  plaintiff,"  or  "  defend- 
v.  >  ant,"]  by  P.  A.  his  attorney  says,  that  the  said  C.  D.  [or  "A.  B.," 
D.  S  or  "plaintiff,"  or  "defendant"]  ought  not  to  prosecute  the  pro- 
ceedings in  error  herein,  because  he  (b)  says  that  the  same  were  not 
commenced  within  six  years  after  the  judgment  aforesaid  was  signed 
or  entered  of  record. 


27.  Issiie  thereon. 

The  issue  will  be  a  copy  of  the  whole  record,  beginning  with  the  de- 
claration, and  stating  the  judgment,  assignment  of  errors,  and  plead- 
ings and  issue  thereon,  and  concluding  as  usual  "  Therefore  let  a  jury 
come,"  Sfc.    See  the  form  in  ordinary  cases,  ante,  118. 


28.  Judgment  of  Nonpros  for  Defendant  in  Error  {the  Plaintiff  in 
the  Action),  for  not  suggesting  Errors  to  be  entered  on  original 
Judgment  itoll{c). 

[After  the  entry  of  the  judgment  in  the  action  on  the  roll,  proceed 

thus ;]  Afterwards,  to  wit,  on (the  day  of  lodging  the  note  of 

error),  the  said  defendant  delivered  to  one  of  the  masters  of  the  court 
here  a  memorandum  in  writing  according  to  the  statute  in  such  case 
made  and  provided,  alleging  that  there  was  error  in  law  in  the  record 
and  proceedings  aforesaid;  but  the  said  defendant  afterwards  made 
default  in  entering  on  the  roll  a  suggestion  to  the  effect  that  error  was 

(a)  See  the  C.  L.  P.  Act,  1852,  ss.  146,  152;  and  1  Pr.  10th  ed,  520, 
539,  542 ;  see  another  form,  Cole  on  Eject.  818.  See  a  form  of  plea  of 
releeise  of  errors  and  replication  thereto,  Tidd's  Forms,  554,  5^5  \  Cole  on 
Eject.  818. 

(6)  This  formal  commencement  is  not  perhaps  necessary. 

(c)  This  judgment  is  to  be  entered  on  the  original  judgment  roll :  (see 
C.  L.  P.  Act,  1852,  s.  155 ;  1  Pr.  10th  ed.  539.)  As  to  when  the  judgment 
may  be  signed,  see  1  Pr.  10th  ed.  539,  540.  It  is  signed  by  one  of  the 
masters  of  the  courts  below,  as  in  ordinary  cases,  and  it  entitles  the  defend- 
ant in  error  to  proceed  at  once  to  execution. 
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alleged  by  him  and  denied  by  the  said  plaintiff  as  required  by  the  said 
statute,  nor  did  he  further  prosecute  his  said  proceedings  in  error : 

Therefore,  on ,  it  was  considered  by  [on  error  from  Q.  B.  say, 

"  the  justices  of  the  Common  Bench  oi  our  said  laay  the  Queen  and 
the  barons  of  her  Exchequer ;"  on  error  from  C.  P.  say,  "  the  jus- 
tices of  our  lady  the  Queen  assigned  to  hold  pleas  in  the  court  of  our 
lady  the  Queen  before  the  Queen  hei-self  and  the  barons  of  her  Ex- 
chequer ;"  on  error  from  Exch.  say,  "  the  justices  of  our  lady  the 
Queen  assigned  to  hold  pleas  in  the  court  of  our  lady  the  Queen  before 
the  Queen  nerseif  and  the  justices  of  the  Common  Bench  of  our  said 
lady  the  Queen"]  in  the  court  of  Exchequer  Chamber,  that  the  said 
defendant  take  nothing  by  bis  said  proceedings  in  error,  and  that  the 
said  plaintiff  do  go  thereof  without  day,  &c.  :*  [And  it  was  further 
considered  by  the  said  justices  (and  barons)  in  the  said  court  of  Ex- 
chequer Chamber,  that  the  said  plaintiff  do  recover  against  the  said 

defendant  £ for  his  damages  (a)  and  costs,  which  he  hath  sustained 

and  expended  by  reason  of  the  delay  of  execution  of  the  judgment 
aforesaid,  on  pretence  of  prosecuting  the  said  proceedings  in  error,  and 
that  the  said  plaintiff  have  execution  thereof^  &c.]  {b). 

Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  formy 
ante,  241. 


29.  The  like,  for  not  assigning  Ettots  pursuant  to  Notice  (c). 

{After  the  entry  of  the  judgment  in  the  action  on  the  roll,  proceed 

thus :]  Afterwards,  to  wit,  on  {the  day  of  lodging  the  note  of 

error),  the  said  defendant  delivered  to  one  of  the  masters  of  the  court 
here  a  memorandum  in  writing,  according  to  the  statute  in  such  case 
made  and  provided,  alleging  that  there  was  error  in  law  in  the  record 

and  proceedings  aforesaid  ;  and  afterwards,  on ,  the  said  plaintiff 

gave  notice  in  writing  to  the  said  defendant  that  the  said  plaintiff  in- 
tended to  rely  upon  the  proceeding  in  error  being  barred  by  lapse  of 
time  [or  "  by  release  of  error,"  as  the  case  may  be],  and  thereby  re- 
quired the  said  defendant  within  four  days  to  assign  error  according  to 
tiie  practice  before  the  C.  L.  P.  Act,  1852,  instead  of  entering  a  sug- 
gestion pursuant  to  that  act ;  but  the  said  defendant  did  not  within  four 
days  after  the  service  of  the  said  notice  assign  any  error  or  en-ors  in  the 
record  and  proceedings  aforesaid,  and  therein  failed  and  made  default : 

Therefore,  on  ,  it  was  considered  [&c.    Conclude  as  in  preceding 

form.] 


(a)  By  the  8  &  4  Will.  4,  c.  42,  s.  30,  interest  (usually  4;.  per  cent.,  Lavg- 
ridge  v.  Levy,  7  Dowl.  27)  shall  be  allowed  by  the  court  of  error  for  such 
time  as  execution  has  been  delayed  by  the  proceeding  in  error  for  the  de- 
laying thereof.  By  r.  26,  H.  T.  1853,  the  master,  on  taxing  the  costs  in 
error,  may  compute  such  interest  as  of  course,  without  any  rule  or  oirder  of 
the  court  for  that  purpose  :  (see  1  Pr.  10th  ed.  548.)  By  r.  69,  H.  T.  1853, 
"  the  costs  of  the  proceedings  in  error  shall  be  taxed  and  allowed  as  costs 
in  the  cause:"  (see  r.  25,  T.  T.  1853  ;  1  Pr.  10th  ed.  550  ) 

(6)  The  words  in  brackets  should  be  omitted  if  no  damages  or  costs  are 
awarded  in  error. 

(c)  As  to  when  this  judgment  may  be  signed,  see  1  Pr.  10th  ed.  539, 
540.     It  is  signed  as  stated  in  the  preceding  note. 
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30.  Fi.fa.  thereon,  in  either  Case,  in  Q.  B. 

Victoria  [&c.  same  as  a  fi,  fa.  in  ordinary  cases,  to  the  words 
"■whereof  the  said  C  D.  is  convicted,"  inclusive,  and  then  thiLs:^ 

and  also  £ ,  which  in  our  said  court  were  adjudged  *  to  the  said 

A.  B.  for  his  damages  and  costs  which  he  had  sustained  and  expended 
on  occasion  of  the  delay  of  execution  of  the  judgment  aforesaid,  on 
pretence  of  prosecuting  proceedings  in  error  brought  thereupon  by  the 
said  C.  D.  against  the  said  A.  B.,  because  the  said  C.  D.  did  not  pro- 
secute the  said  proceedings  with  effect,  whereof  the  said  C.  D.  is  also 
convicted;  together  with  interest  upon  the  said  two  several  sums  of 

£ and  £ (the  monies  recovered  in  the  original  action,  and  the 

damages  and  costs  in  error),  at  the  rate  of  four  pounds  per  centum  per 

annum,  from  the day  of ,  in  the  year  of  our  Lord  18 — ,  on 

which  day  the  said  proceedings  in  error  were  nonprossed  ;t  and  have 
the  said  monies,  with  interest  as  aforesaid,  before  us  at  Westminster 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 
A.  B. ;  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and  required  to  do  in  this 
behalf :  and  how  you  shall  have  executed  this  our  writ  make  appear  to 
us  at  Westminster  immediately  after  the  execution  hereof;  and  have 

you  there  then  this  writ.     Witness  (name  of  chief  Justice),  at 

Westminster,  the  • day  of ,  in  the  year  of  our  Lord . 


31.  The  like  in  C.  P. 

Victoria  [&c.  same  as  a  fi.  fa.  in  ordinary  cases,  to  the  words 
"whereof  the  said  C.  D.  is  convicted,"  inclusive,  and  then  thus:^  And 
also  £ ,  which  in  our  said  court  were  adjudged  [&c.  cw  in  the  pre- 
ceding form,  from  the  *  to  the  +]  ;  and  have  those  monies  before  our 
justices  at  Westminster  immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are  authorized  and 
commanded  to  do  in  this  behalf ;  and  how  you  shall  have  executed  this 
our  writ  make  appear  to  our  justices  at  Westminster  immediately  after 
the  execution  hereof;  and  have  you  then  there  this  writ.     Witness 

(name  of  chief  justice  of  C.  P.),  at  Westminster,  the day 

of ,  in  the  year  of  our  Lord . 


32.  The  like  in  Exchequer. 

Victoria  [&c.  same  as  a  fi.  fa.  in  ordinary  cases,  to  the  words 
"  whereof  the  said  C.  D.  is  convicted,"  inclusive,  and  then  thus:]  And 

also  £ ,  which  in  our  said  court  were  adjudged  [&c.  as  in  the  form, 

supra.  No.  30,  from  the  *  to  the  f]  ;  and  have  the  said  monies,  with 
interest  aforesaid,  before  the  barons  of  our  said  Exchequer  at  West- 
minster, immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.  B.;  and  that  you  do  all  such  things  as  by  the  statute  passed 
in  the  second  year  of  our  reign  you  are  authorized  and  commanded  to 
do  in  this  behalf;  and  how  you  shall  have  executed  this  our  writ  make 
appear  to  the  barons  of  our  said  Exchequer  at  Westminster  immediately 
after  the  execution  hereof;  and  have  you  there  then  this  writ.  Wit- 
ness    (name  of  chief  baron),  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord . 
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83.  Ca.  sa,  thereon. 

[Same  as  a  ca.  sa.  in  ordinary  cases,  to  the  words  "  whereof  the 

said  C.  D.  is  convicted,"  inclusive,  and  then  thus:'\  and  also  £ 

[proceed  as  in  tJie  fi.  fa.  No.  30,  to  the  +] ;  and  have  you  there  then 

this  writ.     Witness (name  of  chief  justice,  or  iii  Exch.  of  chief 

baron),  at  Westminster,  tne day  of ,  in  the  year  of  our  Lord 


34.  Notice  by  Plaintiff  in  Error  of  his  discontinuing  the 
Proceedings  (a). 
In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  above-named  defendant  [or  **  plaintiff"]  dis- 
continues the  proceedings  in  error  herein.     Dated . 

Yours,  &c. 
To  the  above-named  plaintiff  D.  A.  attorney  (b) 

[or  "  defendant"]  and  for  the  above-named  defendant 

Mr.  P.  A.  his  attorney.  [or  "plaintiff"]. 


35.  Judgment  of  Discontinuance  to  be  entered  on  OriginaJ,  Judgment 

Boll  (a). 

[After  the  entry  of  the  judgment  in  the  action  proceed  thus ;] 

Afterwards,  on ( the  day  of  lodging  the  note  of  error),  the  said 

defendant  [or  "  plaintiff"]  delivered  to  one  of  the  masters  of  the  court 
here  a  memorandum  in  writing,  according  to  the  statute  in  such  case 
made  and  provided,  alleging  that  there  was  error  in  law  in  the  record 
and  proceedings  aforesaid;    but  the  said  defendant  [or  "plaintiff"] 

afterwards,  on  ,  discontinued  his  proceedings  in  error  by  giving  to 

the  said  plaintiff  [or  "  defendant"]  a  notice,  according  to  the  said  sta- 
tute, stating  that  he  discontinued  such  proceedings :    Therefore,  on 

,  it  was  considered  by  the  justices  of  &c.  [describe  the  court  as  in 

No.  28]  in  the  Court  of  Exchequer  Chamber  at  Westminster,  that  the 
said  detiendant  [or  "  plaintiff"]  take  nothing  by  his  said  proceedings 
in  error,  and  that  the  said  plaintiff  [or  "defendant"]  do  go  thereof 
without  day,  &c. ;  and  that  the  said  plaintiff  [or  "  defendant"]  do 
recover  against  the  said  defendant  £ for  his  costs  of  and  occa- 
sioned by  the  said  proceedings  in  error,  and  that  the  said  plaintiff  [or 
"  defendant"]  have  execution  thereof,  &c. 

[  Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

36.  Execution  thereon. 
Forms  may  be  readily  framed  from  those,  ante.  No.  30  to  33. 

(a)  This  notice  may  be  given,  and  the  proceedings  discontinued  thereby 
under  the  159th  sect,  of  the  C.  L.  P.  Act,  1852:  (see  1  Pr.  10th  ed.  528.) 
The  defendant  in  error  will  be  thereupon  entitled  to  a  judgment  for  his 
costs  of  and  occasioned  by  the  proceedings  in  error,  and  may  proceed  for 
the  same,  and  also  upon  the  original  judgment  The  costs  will  be  taxed 
and  allowed  by  the  master  as  costs  in  the  cause :  (see  ante,  263,  n.  (a).)  ' 
The  execution  will  issue  out  of  the  court  below  :  (see  1  Pr.  10th  ed.  550.) 

(6)  The  159th  sect,  of  the  C.  L.  P.  Act,  1852,  requires  the  notice  to  be 
signed  by  the  plaintiff  in  error  or  his  attorney.  It  is  apprehended,  how- 
ever, that  it  might  be  signed  by  the  agent. 

N 
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37.  Notice  by  Plaintiff  confessing  Error  and  consenting  to  Reversal 
of  Judgment  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  above-named  plaintiff  confesses  that  there  is 
error  in  the  record  and  proceedings  in  this  action  \or  "confesses  the 
error  suggested  {or  'assigned')  by  the  above-named  defendant"],  and 

consents  to  the  reversal  of  the  judgment  herein.     Dated . 

Yours,  &c. 
To  the  above-named  defendant  P.  A.  attorney  for  the  above- 

and  Mr.  D.  A.  his  attorney.  named  plaintiff. 

38.  Judgment  of  Reversal  thereon  to  be  entered  on  Original 
Judgment  Roll, 

[^After  the  entry  of  the  judgment  in  the  action  proceed  thus:"]  After- 
wards, on [state  the  lodging  of  the  note  of  error  as  in  No.  35,  and 

then  proceed  thus:^  Afterwards,  on {date  of  confessing  error),  the 

said  plaintiff  confessed  the  said  error,  and  consented  to  the  reversal  of  the 
judgment  aforesaid,  by  giving  to  the  said  defendant  a  notice  in  due  form, 
and  according  to  the  statute  in  that  behalf,  stating  that  he  thereby 
confessed  the  error  (&c.  as  in  notice),  and  consented  to  the  reversal  of 
the  said  judgment:  Therefore,  on ,  it  was  considered  by  the  jus- 
tices of  &c.  [state  the  court  of  error  as  in  No.  28]  in  the  Court  of 
Exchequer  Chamber  at  Westminster,  that  the  judgment  aforesaid  of 
the  error  aforesaid  be  reversed,  annulled  and  altogether  held  for  nothing, 
and  tiiat  the  said  defendant  be  restored  to  all  things  which  he  hath  lost 
by  occasion  of  the  said  judgment. 


39.  Suggestion  of  Death  of  one  of  several  Plaintiffs  in  Error. 

In  the  Exchequer  Chamber. 

B.  and  others  '\      And  now,  on {day  when  suggestion  made),  it 

v.  >  is  suggested  and  manifestly  appears  to  the  justices  of 

2>.  and  others.  S  &c.  [describe  the  court  of  error  as  inform  supra,  No. 
28]  in  the  Court  of  Exchequer  Chamber  at  Westminster,  that,  after 
the  commencement  of  the  proceedings  in  error  herein  and  before  this 
day,  the  said  A.  A.  died :  Therefore  let  the  said  proceedings  in  error 
be  continued  at  the  suit  of  the  said  A.  B.  and  A.  C,  as  if  they  [or 
"he"]  were  the  sole  plaintiffs  [or  "  plaintiff"]  in  error,  according  to 
the  statute  in  such  case  made  and  provided. 


40.  Suggestion  of  Death  of  sole  Plaintiff  in  Error  by  his  legal 
Representatives  in  Ejectment  {b). 

In  the  Exchequer  Chamber. 

B.  "^       And  now,  on  the  {day  when  suggestion  made) day  of 

V.    >  ,  in  the  year  of  our  Lord  18—,  before  the  [justices,  &c.]  in 

D.  J  the  Exchequer  Chamber  at  Westminster,  comes  D.  D.  by 

(a)  This  notice  may  be  given,  and  the  judgment  thereupon  reversed, 
under  the  160th  sect,  of  the  Act :  (see  1  Pr.  10th  ed.  552.)  The  act  requires 
the  notice  to  be  signed  by  the  plaintiff  or  his  attorney,  but,  it  is  apprehended, 
that  a  signature  by  the  agent  will  suffice.  Neither  party  will  get  any  costs 
of  the  proceedings  in  error. 

(6)  See  this  form  in  Cole  on  Eject,  p.  828.  It  may  be  readily  altered  to 
meet  a  suggestion  in  a  personal  action. 
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bis  attorney  \or  "in  person"],  and  by  leave  of  the  Hon.  Sir ,  knight, 

one  of  the  justices  of  our  said  lady  the  Queen  before  the  Queen  her- 
self \or  "  one  of  the  justices  of  our  said  lady  the  Queen  of  the  Bench," 
or  "  one  of  the  barons  of  the  Exchequer  of  our  said  lady  the  Queen,"  as 
the  case  may  be  {a)],  suggests  and  gives  the  said  justices  [and  barons] 
to  understand  and  be  informed  that  after  the  commencement  of  the 
proceedings  in  error  in  this  action,  and  before  this  day,  the  said  C.  D. 
died;  and  that  the  said  D.  D.  is  the  [heir,  &c.,  as  the  case  may  be'], 
and  that  the  said  D.  D.  as  such  [heir,  &c.j  is  the  legal  representative 
of  the  said  C.  D.  deceased,  as  to  the  said  property  so  recovered  against 
the  said  C  D.  as  aforesaid ;  Therefore  let  the  said  proceedings  in  error 
be  continued  at  the  suit  of  and  against  the  said  D.  D.  as  the  plaintiff 
in  error,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

41.  Suggestion  of  Death  of  one  of  several  Defendants  in  Error. 

[Proceed  as  in  the  form  No.  39  to  the  loords  "  in  the  Court  of  Ex- 
chequer Chamber  at  Westminster,"  and  then  thus:]  that  after  the 
commencement  of  the  proceedings  in  error  herein,  and  before  this  day, 
the  said  D.  D.  died :  Therefore  let  the  said  proceedings  in  error  be 
continued  against  the  said  C.  D.  according  to  the  statute  in  such  case 
made  and  provided. 


42.  Notice  to  legal  Representatives  of  deceased  Defendant  in  Error 

of  Intention  of  Plain/iff  in  Error  to  proceed  {b). 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  on  the  {day  of  lodging  note  of  error)  day  of 

— — ,  A.  D.  ,  the  above-named  C.  D.  couimenced  proceedings  in 

error  in  this  action,  and  then  lodged  with  one  of  the  masters  of  the 
court  of  Q.  B.  ["C.  P."  or  "  Exch."]  a  memorandum  in  writing  of 
error  in  law  pursuant  to  the  provisions  of  the  Common  Law  Procedure 
Act,  1852,  and  that  the  paper  writing  hereunto  annexed  marked  (A)  is 
a  copy  of  the  said  master's  note  of  the  receipt  of  the  said  memorandum 
of  error,  with  a  statement  of  the  grounds  of  error  intended  to  be  argued 
\^here  state  shortly  any  subsequent  proceedings  in  error  according  to 
the  facts]:  And  take  notice,  that  it  is  the  intention  of  the  above- 
named  C.  D.  (being  the  plaintiflf  in  error)  to  continue  the  said  pro- 
ceedings in  error  after  the  expiration  of  ten  days  from  the  service  of  this 
notice,  pursuant  to  the  166th  section  of  the  Common  Law  Procedure 

Act,  1852.     Dated  the day  of ,  18—. 

Yours,  &c. 
To and ,  the  repre-  G.  H.  of ,  attorney  for 

sentatives  of  the  above-  the  above-named  C.  D. 

named  A.  B. 


43.  PoUfor  Argument — Copies  for  Judges. 
This  will  be  a  roll  containing  an  entry  of  the  proceedings  to  the 

(a)  It  would,  it  is  apprehended,  suffice  merely  to  say  "The  Honourable 

Mr.  Justice  {or  '  Baron']  ."     See  an  instance  in  a  form  given  by  the 

C.  L.  P.  Act,- 1852,  sch.  A.,  No.  6. 

(i)  This  form  will  be  found  in  Cole  on  Eject.  829. 

n2 
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judgment  inclusive  in  the  original  action,  and  also  an  entry  of  the 
suggestion  of  error  and  denial  thereof. 

As  to  the  delivery  of  copies  of  this  judgment  to  the  judges,  and  the 
time  for  such  delivery,  see  1  Pr.  10th  ed.  544.  By  the  Common  Law 
Procedure  Act,  1852,  s.  155,  the  cause  may  be  set  down  for  argument 
in  the  manner  heretofore  used,  and  the  judgment  roll  shall  without  any 
writ  or  return  be  brought  by  the  master  into  the  Court  of  Error  in  the 
Exchequer  Chamber  on  the  day  of  its  sitting,  at  such  time  as  the 
judges  shall  appoint. 

44.  Notice  of  the  Case  being  set  down  for  Argument  (a). 

In  the  Q.  B.  \or  "  C.  P."  or  "  Exch.  of  Pleas."] 

C.  D.  plaintiff  w.  A.  B.  defendant 

Take  notice,  that  this  case  was  this  day  set  down  with ,  esquire, 

one  of  the  masters  of  the  court  of ,  for  argrument  on  next, 

and  that  the  same  will  be  argued  accordingly.     Dated . 

Yours,  &c. 
ToIAt.D.A.  p.  ^.  plaintiff's  attorney 

defendant's  attorney  \or  "  agent"]  [or  **  agent."] 


45.  Judgment  of  Affirmance  where  Judgment  originally  given  for 
Plaintiff,  to  be  entered  on  original  Judgment  Soil  (6). 

ITo  the  end  of  the  Judgment  on  the  roll  in  the  action,  and  then 

thus:^  Afterwards,  on (the  day  of  lodging  the  note  of  error)  the 

said  defendant  delivered  to  one  of  the  masters  of  the  court  here  a 
memorandum  in  writing,  according  to  the  statute  in  such  case  made 
and  provided,  alleging  that  there  was  error  in  law  in  the  record  and 

proceedings  aforesaid :  And  afterwards,  on {the  day  of  making 

the  entry  of  the  suggestion  on  the  roll),  the  said  defendant  said  that 
there  was  error  in  the  record  and  proceedings  aforesaid,  and  the  said 
plaintiff  said  that  there  was  no  error  therein.  And  thereupon,  after- 
wards on [the  day  of  giving  judgment  in  Exchequer  Chamber^,  in 

the  court  of  Exchequer  Chamber  of  our  lady  the  Queen,  before  the 
justices  of  the  Common  Bench  of  our  said  lady  the  Queen  and  the 
barons  of  her  Exchequer,  [or  if  the  error  be  on  a  judgment  of  C.  P. 
say,  "  before  the  justices  of  our  lady  the  Queen  assigned  to  hold  pleas 
in  the  court  of  our  said  lady  the  Queen  before  the  Queen  herself,  and 
the  barons  of  her  Exchequer ;"  or  if  the  error  be  on  a  judgment  of  the 


(a")  Either  party  may  set  down  the  case  for  argument  with  the  proper 
officer,  and  forthwith  give  notice  in  writing  thereof  to  the  other  party,  and 
proceed  to  argument  in  like  manner  as  on  a  demurrer,  without  any  rule  or 
motion  for  a  concilium  :  (see  r.  67,  H.  T.  1853.)  Under  this  rule  a  case  in 
error  may  be  set  down  for  argument  four  days  before  the  hearing,  whether 
in  term  or  vacation.  {South  Eastern  Railway  v.  South  Western  Railway,  22 
Law  J.,  Exch.,  72.)  The  case  is  set  down  with  one  of  the  masters  of  the 
court  in  which  the  original  judgment  was  given :  (see  7  Will.  4  &  1  Vict. 
c.  30.)  There  is  no  time  fixed  for  setting  it  down ;  but  it  should  be  entered 
in  time  for  copies  of  the  judgment  roll  to  be  delivered  to  the  judges  accord- 
ing to  the  68th  rule  of  the  H.  T.  1853  :  (see  1  Pr.  10th  ed.  544.) 

(6)  There  is  no  entry  in  the  Exchequer  Chamber  of  the  judgment,  and  by 
the  155th  sect,  of  the  C.  L.  P.  Act,  1852,  the  proceedings  and  judgment  as 
altered  or  affirmed  by  the  court  of  error  are  to  be  entered  on  the  original 
record :  (see  1  Pr.  10th  ed.  544.) 
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Exchequer  say,  "  before  the  justices  of  our  lady  the  Queen  assigned 
to  hold  pleas  in  the  court  of  our  lady  the  Queen  before  this  Queen 
herself,  and  the  justices  of  the  Common  Bench  of  our  said  lady  the 
Queen,"]  came  the  j)arties  aforesaid,  by  their  respective  attornies 
aforesaid,  and  it  appeared  to  the  said  Court  of  Error  in  the  Exchequer 
Chamber,*  that  there  was  no  error  in  the  record  and  proceedings  afore- 
said, or  in  giving  the  judgment  aforesaid :  Therefore  it  was  considered 
by  the  said  Court  of  Error,  that  the  judgment  aforesaid  be  in  all  things 
affirmed,  and  stand  in  full  force  and  effect,  the  said  causes  above  for 
error  suggested  [or  "assigned"]  in  anywise  notwithstanding;   and 

that  the  said  plaintiff  do  recover  against  the  said  defendant  £ ,  by 

the  said  Court  of  Error  adjudged  to  the  said  plaintiff  for  his  damages 
and  costs,  which  the  said  plaintiff  has  sustained  and  expended  by 
reason  of  the  delay  of  execution  of  the  judgment  aforesaid,  on  pre- 
tence of  the  prosecution  of  the  said  proceedings  in  error,  and  that  the 
said  plaintiff  have  execution  thereof,  &c. :  And  thereupon  the  record 
and  proceedings  aforesaid,  with  the  judgment  aforesaid,  so  affirmed 
by  the  said  Court  of  Error  as  aforesaid,  and  the  said  judgment  of  that 
court  were  by  the  said  master  duly  brought  back  into  the  said  court 
here,  in  order  that  the  said  court  here  might  award  such  further  pro- 
ceedings as  might  be  necessary  upon  the  record  aforesaid,  and  upon 
the  said  judgment  and  proceedings  so  affirmed  as  aforesaid,  according 
to  the  statute  in  such  case  made  and  provided. 

[Insert  the  usual  margbml  note  as  directed  at  the  foot  of  thefornij 
ante,  241.] 


46.  Execution  thereon. 

[The  form  of  afi.fa.  or  ca.  sa.  after  judgment  of  affirmance  is  the 
same  as  that  after  a  non  pros,  for  not  suggesting  or  assigning  errors, 
see  Nos.  30,  31,  32,  33,  except  the  substitution,  in  the  former,  of  the 
words,  "  the  said  judgment  being  in  our  said  Court  of  Error  in  the 
Exchequer  Chamber  in  all  things  affirmed,"  instead  of  the  words 
"  because  the  said  defendant  did  not  prosecute  the  said  proceedings  in 
error  with  effect."] 


47.  Judgment  of  Reversal  where  Judgment  originally  given  for  the 
Plaintiff. 

[Same  as  the  form  No.  46,  to  tlie  asterisk  *,  and  then  thus :]  that 
there  was  manifest  error  in  the  record  and  proceedings  aforesaid,  and 
in  giving  the  judgment  aforesaid :  Therefore  it  was  considered  by  the 
said  Court  of  Error,  that  the  judgment  aforesaid  for  the  error  afore- 
said alleged,  be  reversed,  annulled,  and  altogether  holden  for  nought ; 
and  that  the  said  defendant  be  restored  to  all  things  which  he  hath  lost 
by  occasion  of  the  said  judgment,  &c. ;  .and  that  the  said  plaintiff  take 
nothing  by  his  said  writ,  and  that  the  said  defendant  do  go  thereof 
without  day,  &c.;  and  that  the  said  defendant  do  recover  against  the 

?aid  plaintiff  £ for  his  costs  of  defence  in  this  behalf  by  the  said 

Court  of  Error  adjudged  to  the  said  defendant,  and  that  the  said  de- 
fendant have  execution  thereof,  &c. :  And  thereupon  the  record  and 
proceedings  aforesaid  [conclude  as  in  No.  46,  but  instead  of  the  words 
"  affirmed ''  say  "  reversed."] 

[Insert  the  UMUil  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 
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48.  Judgment  ofBeversal  upon  Error  by  a  Plaintiff  in  an  Action  of 

Debt. 

[^Same  as  in  the  form  No.  45,  to  the  asterisk  *,  and  then  thus :]  that 
there  was  manifest  error  in  the  record  and  proceedings  aforesaid,  and 
in  giving  the  judgment  aforesaid  :  Therefore  it  was  considered  by  the 
said  Court  of  Error,  that  the  judgment  aforesaid  for  the  error  aforesaid 
suggested  be  reversed,  annulled,  and  altogether  held  for  nought ;  and 
that  the  said  plaintiff  be  restored  to  all  things  which  he  has  lost  by 
reason  of  the  said  judgment,  &c. ;  and  that  the  said  plaintiff  do  recover 

against  the  said  defendant  his  debt  aforesaid,  and  also  £ as  well 

for  his  damages  which  he  the  said  plaintiff  hath  sustained  on  occasion 
of  the  delay  of  the  said  debt,  as  for  his  costs  of  suit  in  this  behalf  ex- 
pended by  the  court  now  here  adjudged  to  the  said  plaintiff,  and  that 
he,  the  said  plaintiff,  have  execution  thereof,  &c. :  And  thereupon  the 
record  and  proceedings  aforesaid  [conclude  as  in  No.  45,  but  instead 
of  the  word  "  affirmed"  say  "  reversed."] 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

49.  Execution  thereon. 

[The  execution  is  the  same  as  in  the  original  action  except  instead 
of  saying  "  in  our  court  of  Q.  B.,  &c.,"  say  "  in  our  Court  of  Error 
in  the  Exchequer  Chamber  at  Westminster,  before  our  justices  of  the 
Bench  and  the  barons  of  our  Exchequer,"  or  "  in  our  Court  of  Ex- 
chequer Chamber  at  Westminster  before  our  justices  assigned  to  hold 
pleas  in  our  court  before  us,  and  the  barons  of  the  Exchequer  of  the 
degree  of  the  coif,"  or  "  in  our  Court  of  Exchequer  Chamber  at 
Westminster  before  our  justices  assigned  to  hold  pleas  in  our  court 
before  us  and  our  justices  of  the  Bench,"  according  as  the  writ  of 
error  may  have  been  from  the  Q.  B.,  or  C.  P.,  or  Exchequer.'] 


50.  Judgment  of  Reversal  upon  Error  brought  by  Plaintiff,  in  an 
Action  for  unliquidated  Damages. 

[The  form  may  be  framed  from  No.  45  as  far  as  the  asterisk  *,  and 
then  proceed  thus:]  that  there  is  a  manifest  error  in  the  record  and 
proceedings  aforesaid,  and  in  giving  the  judgment  aforesaid.  Therefore 
it  was  considered  by  the  said  Court  of  Error,  that  the  judgment  afore- 
said, for  the  error  aforesaid  alleged,  be  reversed,  annulled,  and  alto- 
gether holden  for  nought,  and  that  the  said  plaintiff  be  restored  to 
all  things  which  he  has  lost  by  reason  of  the  said  judgment,  &c.: 
And  it  was  further  considered  by  the  same  court  that  the  said  plain- 
tiff do  recover  against  the  said  defendant  his,  the  said  plaintiff's, 
damages  on  occasion  of  the  premises,  and  thereupon  the  record  and 
proceedings  aforesaid  [&c.  state  the  bringing  back  of  the  record,  as 
in  the  conclusion  of  the  form,  supra,  No.  45,  but  instead  of  the  word 

"  affirmed,"  «ay  "reversed"].     Afterwards,  on  (teste  of  umt  of 

inquiry),  before  our  said  lady  the  QueeO  [or  in  C.  P.  "  before  the 
justices  of  our  said  lady  the  Queen,"  or  in  Exch.  "  before  the  barons 
of  her  said  majesty's  Exchequer,"]  at  Westminster,  comes  here  the 
said  plaintiff  by  his  attorney  aforesaid,  and  prays  the  writ  of  our 
said  lady  the  Queen  to  be  directed  to  the  said  sheriff  of ,  com- 
manding him  that  by  the  oath  of  twelve  good  and  lawful  men  of  his 
bailiwick  be  diligently  inquire  what  damages  the  said  A.  B.  hath  sua- 
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tained  as  well  by  reason  of  the  premises  as  for  his  costs  of  suit  in  this 
behalf  expended ;  and  it  is  granted  to  him,  &c.  ;  and  thereupon  the 
said  sheriff  is  commanded  that  by  the  oath  of  twelve  good  and  lawful 
men  of  his  bailiwick,  he  diligently  inquire,  [&c.  conclude  as  in  the 
crdinary  form  of  an  award  of  inquiry,  see  the  farms,  post,  ^^  Judgment 
by  Default."'] 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


61 .  Writ  of  Inquiry  thereon  (a). 

Victoria  [&c.  proceed  as  in  the  ordinary  farm  of  an  award  of  in- 
quiry, see  the  farm,  post,  ^^  Judgment  by  Default,"  to  the  words, 
"  and  the  said  A.  B.  claimed  £ "  inclusive  ]  And  such  proceed- 
ings were  thereupon  had  in  our  said  court,  that  it  was  considered  by 
the  same  court  that  the  said  A.  B.  should  take  nothing  by  his  action 
aforesaid  ;  and  that  the  said  C.  D.  should  go  thereof  without  day,  &c. 

And  that  the  said  C.  D.  should  recover  against  the  said  A.  B.  £ 

for  his  costs  of  defence  in  that  behalf;  and  that  the  said  C.  D.  should 
have  execution  thereof,  &c.  And  thereupon  the  said  A.  B.  afterwards 
brought  and  prosecuted  proceedings  in  error,  in  our  Court  of  Error  in 
the  Exchequer  Chamber  at  Westminster,  before  our  justices  of  the 
Common  Bench  and  the  barons  of  our  Exchequer  \if  in  Common 
Pleas,  "  before  our  justices  assigned  to  hold  pleas  in  our  court  before 
us,  and  the  barons  of  our  Exchequer,"  if  in  Exchequer,  "  before  our 
justices  assigned  to  hold  pleas  in  our  court  before  us  and  our  justices  of 
the  bench,"]  for  the  reversal  of  the  said  judgment ;  and  such  proceed- 
ings were  thereupon  had  in  our  said  Court  of  Error,  that  it  was  con- 
sidered by  that  court  that  the  judgment  aforesaid,  for  certain  errors 
alleged  therein  by  the  said  A.  B.,  should  be  reversed,  annulled,  and 
altogether  held  for  nothing ;  and  the  said  A.  B.  ought  to  recover 
against  the  said  C.  D.  his  damages  on  occasion  of  the  premises,  &c. 
Therefore,  to  the  end  that  the  said  damages  may  be  ascertained,  and 
that  the  said  A.  B.  may  have  judgment  for  the  same  and  execution 
thereon,  we  command  you,  that  by  the  oath  of  twelve  good  and  lawful 
men  of  your  bailiwick,  [&c.  Conclude  as  in  a  common  writ  of  in- 
quiry, for  which  see  the  forms,  post,  '^Judgment  by  Default."'] 


52.  Scire  Facias  quare  Hestitutionem  nan  after  Judgment  of 
Reversal  (Jb). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 

,  greeting:  Whereas  A.B.  lately  in  our  court  of  Queen's  Bench 

\or  "C.  P."  or  '*E.vch.  of  Pleas"]  at  Westminster,  by  P.  A.  his  attor- 
ney, \or  ifinpfrson,  "in  person,"]  sued  C.  D.  for  that  [&c.  rec'te  the 
declaration  in  the  past  tense,]  and  such  proceedings  were  thereupon 
had  in  our  said  court,  that  afterwards  by  the  judgment  of  the  said 
court  the  said  A.  B.  recovered  against  the  said  C.  D.  in  that  action 
£ (c):  And  thereupon  afterwards  the  said  C.  D.  brought  and  pro- 
fa)  See  a  form  of  writ  of  inquiry  as  to  mesne  profits,  &c.  after  Judgment 
affirmed  in  error,  Cole  on  Eject.  821. 
(6)  See  1  Pr.  10th  ed.  550. 
(c)  This  must  correspond  with  the  original  judgment. 
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secuted  proceedings  in  error  in  our  Court  of  Error  in  the  Exchequer 
Chamber  at  Westminster,  before  our  justices  of  the  Common  Bench 
and  our  barons  of  our  Exchequer  [if  in  the  Common  Pleas,  "  before 
our  justices  assigned  to  hold  pleas  in  our  court  before  us,  and  our 
barons  of  our  Exchequer,"  if  in  the  Exchequer,  "  before  our  justices 
assigned  to  hold  pleas  in  the  court  before  us,  and  our  justices  of  the 
bench"]  for  the  reversal  of  the  said  judgment;  and  such  proceedings 
were  thereupon  had  in  our  said  Court  of  Error,  that  by  our  said  Court 
of  Error  it  was  considered  that  the  judgment  aforesaid,  for  certain 
errors  therein  by  the  said  C.  D.  alleged,  should  be  reversed,  annulled, 
and  altogether  holden  for  nought,  and  that  the  said  C.  D.  should  be 
restored  to  all  things  which  he  had  lost  by  occasion  of  the  said  judg- 
ment, &c.  as  appears  to  us  of  record.*  And  now,  on  the  behalf  of  the 
said  C.  D.  in  our  said  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch. 
of  Pleas"],  we  have  been  informed  that  the  said  A.  B.  hath  had  his 
execution  of  the  monies  aforesaid  recovered  on  pretence  of  the  said 
judgment  of  that  our  court,  and  is  yet  possessed  thereof;  and  the  said 
C.  D.  hath  thereupon  humbly  besought  us  to  provide  him  a  proper 
remedy  in  this  behalf:  Now  we,  being  willing  that  what  is  just  in  this 
behalf  should  be  done,  command  you,  that  by  honest  and  lawful  men 
of  your  bailiwick  you  make  known  to  the  said  A.  B.  that  he  be  before 
us  [if  in  Common  Pleas,  "before  our  justices,"  if  in  Exchequer, 

"  before  our  barons  of  our  Exchequer"]  at  Westminster,  on ,  to 

show  if  he  hath  or  knoweth  of  any  thing  to  say  for  himself  why  the 
said  C.  D.  ought  not  to  have  restitution  of  the  monies  aforesaid,  ac- 
cording to  the  force,  form  and  eflFect  of  the  judgment  of  our  said  Court 
of  Error,  and  further  to  do  and  receive  what  our  said  court  before  us 
[or  if  in  C.  P.  or  Exch.  vide  supra,'\  shall  then  and  there  consider 
of  him  in  this  behalf;  and  have  there  then  the  names  of  those  by  whom 

you  shall  so  make  known  to  him,  and  this  writ.    Witness,  (name 

of  chief  justice,  or  in  Exch.  of  chief  baron,)  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 


63.  Writ  of  Hestitution  and  Fi.  Fa.  after  stick  Reversal  (a). 

[Same  as  the  -preceding  form.,  to  the  asterisk  *,  and  then  thus ;]  And 
whereas  the  said  A.  B.  hath  had  his  execution  of  the  monies  aforesaid 
recovered,  on  pretence  of  the  said  former  judgment  so  reversed  as  afore- 
said, and  is  yet  possessed  thereof,  as  we  have  been  given  to  understand 
and  be  informed :  Therefore  we  command  you,  that  if  it  can  be 
made  appear  to  you  that  the  said  A.  B.  hath  had  his  execution  of  tlie 
monies  aforesaid  by  virtue  of  the  judgment  aforesaid,  then  without 
delay  you  cause  the  said  C.  D.  to  have  full  restitution  of  the  said 

£ *;  "and  if  you  cannot  cause  him  to  have  restitution  thereof, 

then  that  you  omit  not  by  reason  of  any  liberty  in  your  county,  but 
that  you  enter  the  same  and  cause  to  be  levied  of  the  goods  and  chat- 
tels of  the  said  A.  B.m  your  bailiwick  the  said  £ ,  and  cause  that 

money  to  be  delivered  without  delay  to  the  said  C.  D. ;  and  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us,"  [or 
if  in  C.  P.  or  Exch.  vide  the  return  in  last  form,]  at  Westminster, 

on [or  "  immediately  after  the  execution  hereof"],  and  have  you 

there  then  this  writ.     Witness  (name  of  chief  Justice  or  chief 


(a)  See  1  Pr.  10th  ed.  550 ;  see  a  form  in  ejectment,  Cole  on  Eject.  823. 
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baron),  at  Westminster,  the  day  of ,  in  the  year  of  our 

Lord . 


64.  The  like,  and  Capias  ad  Satisfaciendum. 

[Proceed  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus :] 
"  tnen  that  you  omit  not  by  reason  of  any  liberty  in  your  county,  but 
that  you  enter  the  same  and  take  the  said  A.  i.  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his 
body  before  us  [&c.  as  in  the  preceding  farrn\  at  Westminster,  on 

,  \or  "  immediately  after  the  execution  hereof"],  to  restore  and 

make  satisfaction  to  the  said  C.  D.  of  the  said  £ ;  and  in  what 

manner  you  shall  have  executed  this  our  writ  make  appear  to  us  [or 
if  in  C.  P.  or  Exch.  see  supra^  on  the  day  and  at  the  place  above 
mentioned,  and  have  you  there  then  [&c.  Conclude  as  in  preceding 
form.] 


Sect.  II. — Errob  to  the  House  of  Lords,  after  Affirmance 
OR  Reversal  in  the  Exchequer  Chamber  (a). 


1.  Note  or  Memorandum  of  Error  to  be  delivered  to  one  of  the 
Masters. 

Same  as  the  form,  ante,  254,  mutatis  mutandis,  entitling  it  in  the 
Exchequer  Chamber  and  in  the  cause. 


2.  Note  by  Master  of  the  Receipt  thereof. 
Same  as  the  form,  ante,  255,  mutatis  mutandis. 


3.  Copy  of  that  Note,  and  of  Grounds  of  Error  to  he  served  on 
opposite  Party  or  his  Attorney. 

Same  as  ante,  255,  mutatis  mutandis. 


4.  Note  of  Bail  for  the  Master. 

Same  as  ante,  267,  except  that  instead  of  "  error  to  the  Exchequer 
Chamber,"  "  error  to  Parliament"  must  be  inserted. 


5.  Other  proceedings  as  to  Bail. 
Same  as  those  ante,  257  to  259,  mutatis  mutandis. 


6.  Suggestion  of  Error  and  denial  of  it  to  be  entered  on  Judgment 
Boll. 

Same  as  the  form,  ante,  260,  mutatis  mutandis. 


(a)  See  generally  as  to  error  to  the  House  of  Lords,  1  Pr.  10th  ed.  552  to 
n5 
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7.  Summons  and  Order  for  further  Time  to  make  Suggestion  in 
Error. 

Same  as  ante,  260,  mutatia  mutandis. 


8.  Notice  for  Defendant  in  Error  to  Plaintiff  in  Error  to  assign 
Errors — Assignment  of  Errors,  Sfc. 

Same  as  the  forms  ante,  260,  mutatis  mutandis. 


9.  Petition  for  hearing,  after  Affirmance  in  the  Exchequer 
Chamber  (a). 

To  the  Right  Honourable  the  Lords  spiritual  and  temporal,  in 

Parliament  assembled. 
The  humble  petition  of  A.  B.  defendant,  in  proceedings  in  error 
in  the  High  Court  of  Parliament,  wherein  C  J),  is  plaintiff, 
Showeth, 

That  your  petitioner  obtained  a  judgment  after  verdict  in  her  ma- 
jesty's court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"], 
against  the  said  C.  D.  in  an  action,  which  in term  last,  on  pro- 
ceedings in  error  brought  by  the  said  C.  D.  in  the  Exchequer  Cham- 
ber, was  unanimously  affirmed  by  all  the  judges  of  the  court  of  Com- 
mon Pleas  and  barons  of  the  Exchequer  \if  C  P.  or  Exchequer 
mutatis  mutandis,  see  ante,  268]  :  That  the  said  C.  D.  hath  lately 
brought  proceedings  in  error  in  the  high  court  of  parliament,  with  an 
intent  thereby,  as  your  petitioner  is  advised  and  believes,  to  delay  your 
petitioner,  in  a  most  unreasonable  and  unusual  manner,  from  the  reco- 
very of  his  just  claim. 

That  the  plaintiff  in  error  hath  entered  a  suggestion  of  error  and 
denial  of  it  by  your  petitioner  on  the  judgment  roll  in  the  said  action. 
Your  petitioner  therefore  most  humbly  prays  your  lordships  to  ap- 
point such  day,  for  taking  the  premises  into  your  consideration,  and 
arguing  the  said  errors,  as  to  your  lordships'  great  wisdom  shall  seem 
meet. 

And  your  petitioner  shall  ever  pray,  &c. 


10.  Order  thereon. 

The day  of ,  18—. 

Upon  reading  the  petition  of  ^.  B.  the  defendant  in  proceedings  in 
error  depending  in  this  House,  wherein  C.  D.  is  plaintiff,  setting  forth 
that  the  petitioner  having  obtained  a  judgment,  &c.  [proceed  as  in  the 
petition],  and  praying  that  a  day  may  be  appointed  for  taking  the 
premises  into  consideration,  and  arguing  the  said  errors,  as  to  this 
House  shall  seem  meet ;  it  is  ordered  by  the  lords  spiritual  and  tem- 
poral in  parliament  assembled,  that  the  plaintiff  in  error  be  served  with 
a  copy  of  the  said  petition,  and  this  order ;  and  that  this  House  will 

hear  counsel  thereupon  on  ,  the day  of  next,  at 

o'clock. 

This  and  the  preceding  form  may  be  readily  adapted  to  the  case  of 
a  unit  of  error  after  a  reversal  in  the  Exchequer  Chamber. 


(a)  See  1  Pr.  10th  ed.  552. 
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11.  Judgment  of  Affirmance  for  Plaintiff,  in  the  Hotue  of  Lords, 
after  Judgment  of  Affirmance  in  Exchequer  Chamber,  to  be 
entered  on  the  original  Judgment  Roll  (a). 

[^After  the  entry  of  the  judgment  of  the  Exchequer  Chamber  on  the 

original  roll,  proceed  thus:^  Afterwards,  to  wit,  on {the  day  of 

lodging  the  note  nf  error),  the  said  defendant  delivered  to  one  of  the 
oiaiiters  of  the  court  here  a  memorandum  in  writing,  according  to  the 
statute  in  such  case  made  and  provided,  alleging  that  there  was  error 
in  law  in  the  record  and  proceedings  afurei>aid  ;  and  afterwards,  oa 

the day  of ,  a.d.  {the  day  of  making  the  entry  of  the 

suggestion  on  the  roll),  the  said  defendant  said  that  there  was  error  in 
the  record  and  proceedings  aforesaid,  and  the  said  plaintiff  said  that 

there  was  no  error  therein:  And  thereupon  afterwards,  to  wit,  on 

{day  of  giving  judgment  in  House  of  Lords),  before  our  said  lady  the 
Queen  and  the  Peers  of  this  realm,  in  this  present  Parliament  at 
Westminster  assembled,  came  as  well  the  said  defendant  as  the  said 
plaintitt";  whereupon  all  and  singular  the  premises  being  seen,  and  by 
the  Court  of  Parliament  aforesaid  fully  understood,  and  as  well  the 
record  and  proceedings  aforesaid,*  and  the  judgment  thereon  given,  a« 
the  said  causes  and  matters  by  the  said  defendant  above  for  error 
alleged,  being  diligently  examined  and  inspected,  and  mature  delibe- 
ration being  thereupon  had,  it  seemed  to  the  said  Court  of  Parlia- 
ment,+  that  there  was  no  error,  either  in  the  record  and  proceedings 
aforesaid,  or  in  giving  the  judgment  aforesaid  in  the  affirmance  of  the 
same  judgment,  and  that  the  said  record  was  in  nowise  vicious  or  de- 
fective :  Therefore,  on ,  it  was  considered  by  the  same  Court  of 

Parliament,  that  the  judgment  aforesaid,  in  form  aforesaid  ^iven,  and 
also  the  affirmance  of  the  same  judgment,  be  in  all  things  affirmed  and 
stand  in  their  full  force  and  effect,  the  said  causes  and  matters  by  the 
said  defendant  above  for  error  alleged  in  anywise  notwithstanding : 

And  that  the  said  plaintiff  do  recover  against  the  said  defendant  £ , 

by  the  siime  Court  of  Parliament  adjudged  to  the  said  plaintiff  and 
with  his  assent,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  for  his  damages  and  costs  which  he  hath  sustained  and 
expended,  by  reason  of  the  delay  of  the  execution  of  the  judgment 
aforesaid,  on  pretence  of  prosecuting  the  said  proceedings  in  error,  and 
that  the  said  plaintiff  have  execution  thereof,  &c. :  And  thereupon  the 
record  and  proceedings  aforesaid,  with  the  judgment  of  the  said  Court 
of  Error  in  the  Exchequer  Chamber  so  affirmed  by  the  said  Court  of 
Parliament,  and  the  said  judgment  of  the  said  last-mentioned  court, 
were  by  the  said  master  duly  brought  back  into  the  said  court  here,  in 
order  that  the  said  court  here  might  award  such  further  proceedings  as 
might  be  necessary  upon  the  record  aforesaid,  and  upon  the  said  judg- 
ment and  proceedings  so  affirmed  as  aforesaid,  according  to  the  statute 
in  such  case  made  and  provided. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


(a)  There  is  now  no  occasion  for  an  entry  of  the  proceedings  on  the  par- 
liament lolls.  A  form  of  an  entry  on  error  brought  before  the  C.  L.  P. 
Act,  1852,  will  be  found  in  Tidd's  Forms,  p.  574 :  (see  1  Pr.  10th  ed.  553.) 
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12.  Judgment  of  Affirmance  for  Defendant,  after  Judgment  of 
Affirmance  in  Exchequer  Cliamber. 

Same  as  in  preceding  form,  reversing  the  names  of  the  plaintiff  and 
defendant. 


13.  Judgment  of  Affirmance  for  Defendant,  after  Judgment  of  Re- 
versal for  him  in  Exchequer  Chamber,  to  be  entered  on  original 
Boll. 

[Proceed  as  in  No.  11,  to  the  *,  reversi-ng  the  names  of  the  plaintiff 
and  defendant,  then  proceed  thus:"]  and  the  judgment  thereon  by  the 
said  Court  of  Error  in  the  Exchequer  Chamber  given  in  form  afore- 
said, as  the  said  causes  and  matters  by  the  said  plaintiff  above  for  error 
alleged,  being  diligently  examined  and  inspected,  and  mature  delibe- 
ration being  thereupon  had,  it  seemed  to  the  Court  of  Parliament,t 
that  there  was  no  error  in  giving  the  said  judgment  by  the  said  Court 

of  Error  in  the  Exchequer  Chamber  as  aforesaid :  Therefore,  on , 

it  was  considered  by  the  same  Court  of  Parliament,  that  the  judgment 
aforesaid  by  the  said  Court  of  Error  in  the  Exchequer  Chamber  as 
aforesaid  given,  be  in  all  things  affirmed  and  placed  in  full  force  and 
effect,  the  said  causes  and  matters  by  the  said  plaintiff  above  for  error 
alleged  in  anywise  notwithstanding:  And  it  is  further  considered  [con- 
clude as  No.  11,  reversing  the  names  of  the  plaintiff  and  defendant.'^ 


14.  Judgment  of  Reversal  where  Judgment  in  Q.  B.  for  Plaintiff 
was  reversed  in  Exchequer  Chamber  (a). 

[Proceed  as  No.  11,  to  the  t,  and  then  thus:'\  that  there  was  mani- 
fest error  in  giving  the  said  judgment  in  form  aforesaid,  by  the  Court 

of  Error  in  the  Exchequer  Chamber  aforesaid :  Therefore,  on ,  it 

was  considered  by  the  said  court  of  our  lady  the  Queen  in  her  Parlia- 
ment aforesaid,  that  the  judgment  aforesaid  by  the  said  Court  of  Error 
in  the  Exchequer  Chamber  in  form  aforesaid  given,  for  the  errors 
aforesaid,  and  for  other  errors  therein  being,  be  reversed,  annulled 
and  altogether  holden  for  nought,  and  that  the  said  plaintiff  be  re- 
stored to  all  things  which  he  bath  lost  by  occasion  of  the  said  judg- 
ment, &c. 

[iTisert  the  usual  marginal  note  as  directed  at  the  foot  of  the  farm, 
ante,  241.] 


15.  The  lihe,  where  Judgment  for  Defendant  was  affirmed  in 
Exchequer  Chamber. 

[Proceed  as  in  No.  11,  to  the  t,  and  then  thus:"]  that  there  was 
manifest  error  in  the  record  and  proceedings  aforesaid,  and  in  giving 
and  affirming  the  judgment  aforesaid :  Therefore,  on ,  it  was  con- 
sidered by  the  said  Court  of  our  lady  the  Queen  in  her  Parliament 
aforesaid,  that  the  judgment  aforesaid,  by  the  said  Court  of  Error  in  the 
Exchequer  Chamber  in  form  aforesaid  given,  and  also  the  judgment 
aforesaid  of  the  said  Court  of  our  lady  the  Queen  before  the  Queen 


(a)  See  a  form,  8  Scott,  N.  R.  p.  639,  where  the  judgment  of  the  Exche- 
quer Chamber  was  partially  reversed  The  judgment  is  entered  on  the 
judgment  roll  in  the  action. 
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herself  [or  in  the  C.  P.  "before  her  majesty's  justices  of  the  Bench," 
or  in  Exch.  "  before  the  barons  of  her  majesty's  Exchequer"],  at 
Westminster,  for  the  errors  aforesaid,  and  for  other  errors  therein 
being,  be  reversed,  annulled  and  altogether  holden  for  nought,  and 
that  the  said  plaintifi"  be  restored  to  all  things  which  he  hath  lost  by 
occasion  of  the  said  several  judgments,*  [&c.  as  in  the  judgments  of 
reversal,  ante,  269,  270,  Nos.  47,  48,  mutatis  mutandis.^ 


16.  Execution  on  Judgment  of  Affirmance. 
This  form  may  be  readily  framed  from  the  form,  supra,  No.  8. 

Sect.  III.— Error  in  Fact  (a). 

1.  Memorandum  alleging  Error  in  Fact  (5). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

The day  of  ,  in  the  year  of  our  Lord  185 — . 

\The  day  of  lodging  note  of  error.'] 
A.  B.  and  C.  D.     In  error. 

The  plaintiff  [or  "  defendant"]  says  that  there  is  error  in  fact  in  the 
record  and  proceedings  in  this  action,  in  the  particulars  specified  in  the 
affidavit  hereunto  annexed. 

(Signed)    A.  B.  plaintiff. 

[or  "  C.  D.  defendant."] 
[or  "  E.  F.  attorney  for  plaintiff  or 
defendant."] 


2.  Affidavit  stating  the  Error  in  Fact  intended  to  be  relied  on,  to  be 
lodged  with  the  above  Memorandum  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A,  B.  plaintiff  and  E.  D.  defendant.     In  error. 
I,  W.  W.  of ,  ,  make  oath  and  say  [here  state  the  fact 

(a)  See  generally  as  to  error  in  fact,  1  Pr.  10th  ed.  554  to  558. 

(6)  This  form  is  prescribed  by  the  C.  L.  P.  Act,  1852,  s.  158.  The  course 
to  be  pursued  on  bringing  error  in  fact  is  pointed  out  by  that  section,  which 
is  as  follows,  viz. : — "  Either  party  alleging  error  in  fact  may  deliver  to  one 
of  the  masters  of  the  court  a  memorandum  in  writing,  in  the  form  contained 
in  the  schedule  (A.)  to  this  Act  annexed,  marked  No.  12,  or  to  the  like 
effect,  entitled  in  the  court  and  cause,  and  signed  by  the  party  or  his  attor- 
ney, alleging  that  there  is  error  in  fact  in  the  proceedings,  together  with  an 
affidavit  of  the  matter  of  fact  in  which  the  alleged  error  consists ;  where- 
upon the  master  shall  file  such  memorandum  and  affidavit,  and  deliver  to 
the  party  lodging  the  same  a  note  of  the  receipt  thereof;  and  a  copy  of  such 
note  and  affidavit  may  be  served  on  the  opposite  party  or  his  attorney ;  and 
such  service  shall  have  the  same  effect,  and  the  same  proceedings  may  be 
had  thereafter,  as  heretofore  had  after  the  service  of  the  rule  for  allowance 
of  a  writ  of  error  in  fact." 

(e)  This  affidavit  is  required  by  the  C.  L.  P.  Act,  1852,8.  158:  (see  a 
form  of  affidavit  of  defendant's  infancy.  Cole  on  Eject  824.)  By  the  prac 
tice  before  the  Act  an  affidavit  of  the  fact  upon  which  a  writ  t>f  error  for 
error  in  fact  was  brought  was  always  required  before  the  writ  was  allowed. 
It  is  not  necessary  to  lodge  this  affidavit,  where  an  affidavit  of  the  matter 
of  fact  is  already  on  the  files  of  the  court:  (see  Graham  V.  Salomons,  27 
Law  T.  64,  Q.  B.) 
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intended  to  be  relied  on  as  error,  and  which  in  the  case  of  coverture 
may  be  as  follows :] 

1.  I  well  know  E.  D.  the  defendant  in  this  cause,  and  her  husband 
C.  D.  of  . 

2.  The  said  E.  D.  was  at  the  time  of  the  commencement  of  this  suit, 
and  still  is,  married  to  and  the  wife  of  the  said  C.  D. ;  and  I  verily 
believe  that  the  said  C.  D.  is  now  living,  I  having  seen  and  conversed 
with  him  on  the day  of ,  a.d. , 

Sworn  [&c.  as  usual,  see  post  "Affidavits."'} 


3.  Master's  Note  of  the  Receipt  of  the  Memorandum  and 
Affidavit  {a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

A.  B.  plaintiff  and  C.  D.  defendant.     In  error. 
I  have  this  day  received  a  memorandum  in  writing,  together  with 
an  affidavit  thereunto  annexed,  stating  that  there  is  error  in  fact  in  the 
record  and  proceedings  in  this  action  in  the  particulars  specified  in  the 
said  affidavit,  and  I  have  filed  such  memorandum  and  affidavit. 

E.  F,  master. 
day  of ,  185—. 

[^Here  add  a  copy  of  the  memorandum  and  affidavit.} 


4.  Judgment  of  Nonpros  for  Defendant  {the  Plaintiff  in  the  Actum) 
for  not  assigning  Errors. 

\^Afier  the  entry  of  the  judgment  in  the  action  on  the  roll,  proceed 
on  a  new  line  thus ;]  Afterwards,  on {day  of  lodging  the  memo- 
randum alleging  error),  the  said  defendant  delivered  to  one  of  the 
masters  of  the  court  here,  a  memorandum  in  writing,  according  to  the 
statute  in  such  case  made  and  provided,  alleging  that  there  was  error 
in  fact  in  the  record  and  proceedings  aforesaid,  together  with  an  affi- 
davit of  the  matter  of  fact  in  which  the  said  error  consisted;  but  the 
said  defendant  did  not  within  eight  days  after  the  filing  with  the  said 
master  of  the  said  memorandum  of  error  in  fact,  assign  any  error  ac- 
cording to  the  practice  of  the  said  court  here  and  the  rule  of  court  in 
that  behalf,  but  therein  failed  and  made  default ;  nor  doth  he  further 
prosecute  his  said  proceedings  in  error:  Therefore,  on ,  it  is  con- 
sidered by  the  court  here,  that  the  said  defendant  take  nothing  by  his 
said  proceedings  in  error ;  and  that  the  said  plaintiff"  do  go  thereof 
without  day,  &c. :  And  it  is  further  considered  by  the  court  here,  that 

the  said  plaintiff"  do  recover  against  the  said  defendant  £ ,  for  his 

damages  and  costs  which  he  hath  sustained  and  expended  by  reason  of 
the  delay  of  execution  of  the  judgment  aforesaid,  on  pretence  of  prose- 
cuting the  said  proceedings  in  error,  by  the  court  here  adjudged  to  the 
said  plaintiff",  and  that  the  said  plaintiff"  have  execution  thereof. 

{^Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

(a)  This  is  required  by  the  C.  L.  P.  Act,  s.  158. 
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6.  Assignment  of  Error  that  Defendant  was  a  Feme  Covert  at  the 
time  of'  bringing  Action  (a). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  18—. 

A.  B.   "K      Afterwards  come  here  C.  D.  and  E.  his  wife,  which  said 

V.       f  E.  was  and  is  impleaded  in  this  suit  by  the  name  of  E.  D., 

C.  D.    y  in  their  proper  persons,  and  say,  that  in  the  record  and  pro- 

and  E.   f  ceedings  aforesaid,  and  also  in  giving  the  judgment  afore- 

his  wife.  \  said,  there  is  manifest  error  in  this,  to  wit,  that  before  the 

In  error.  -^  commencement  of  the  said  suit  of  the  said  A.  B.  against  the 

said  E.  by  the  name  of  E.  D.,  the  said  E.  intermarried  with  and  took 

to  husband  the  said  C.  D  ,  and  that  she  the  said  E.,  at  the  time  of  the 

commencement  of  the  said  suit,  and  also  at  the  time  of  giving  the 

judgment  aforesaid,  was  and  yet  is  covert  of  the  said  C.  D.  then  and 

yet  her  husband  ;  and  this  they  are  ready  to  verify  {h),  wherefore  they 

pray  that  the  judgment  aforesaid,  for   the  error  aforesaid  may  be 

revoked,  annulled  and  altogether  held  for  nothing,  and  that  they  may 

be  restored  to  all  things  which  they  have  lost  by  occasion  thereof, 

&c.  (J>). 

6.  Assignment  of  Error  to  reverse  Outlawry,  that  the  Defendant  was 
beyond  Sea  at  time  of  Exigent  awarded. 

[^See  the  form,  post,  "  Outlawry."] 


7.  Notice  to  plead  to  Assignment  of  Errors  to  be  indorsed  on 
same  (c). 

Take  notice,  that  the  plaintiff  is  to  plead  to  the  within  assignment  of 

error  within  four  days,  otherwise  judgment.     Dated  . 

Yours,  &c. 
To  the  above-named  attorney  \or  "  agent"]  for  the 

plaintiff  and  to  P.  A.  his  defendant  [or  "  C.  2>."] 

attorney  lor  "  agent"]. 

8.  Plea  to  an  Assignment  of  Defendant's  Coverture  (d). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

'    ~  The day  of ,  a.d.  18—. 

The  plaintiff  by  P.  A.  his  attorney,  says,  that,  by  reason 
•of  any  thing  above  for  error  assigned,  tiie  judgment  afore- 
said ought  not  to  be  revoked,  annulled  or  held  for  nothing; 
because  he  says  that  the  said  E.  was  not  covert  of  the  said 
D.  as  alleged. 


(a)  In  proceedings  in  error  in  fact  there  must  be  an  assignment  of  the 
error.  The  suggestion  mentioned  in  the  C.  L.  P.  Act,  1852,  s.  152,  is  ap- 
plicable only  to  cases  of  error  in  law.  See  further  as  to  this  assignment,  1 
Pr.  10th  ed.  556.  See  a  form  oF  assignment  of  defendant's  infancy  and 
appearance  by  attorney,  Cole  on  Eject.  624. 

(6)  It  may  be  doui)tt'ul  whether  this  verification  and  conclusion  are 
necessary,  but  they  had  better  be  inserted  until  it  is  decided  that  they  are 
hot 

(c)  See  1  Pr.  10th  ed.  556. 

{d)  As  to  the  pleas  to  an  assignment  of  error  in  fact,  see  1  Pr.  10th  ed. 
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9.  Plea  to  an  Assignment  of  Defendant's  being  Abroad  at  time  of 
Exigent  awarded. 

\_See  thefomif  post,  "  Outlawry."'^ 


10.  Replication. 
The  replication  may  simply  take  issue  on  the  plea  as  in  ordinary 


11.  Issue  in  Fact  {a). 

[Proceed  as  in  the  judgment-roll  (which  should  be  earned  in)  to  the 

end  of  the  judgment,  and  then  thus :]  Afterwards,  to  wit,  on  

(day  of  lording  the  memorandum  alleging  error),  the  said  C.  D.  [or 
"  A.  jB."]  by  D.  A.  his  attorney  [or  "  in  person"]  delivered  to  one  of 
the  masters  of  the  court  a  memorandum  in  writing,  according  to  the 
statute  in  such  case  made  and  provided,  alleging  that  there  was  error 
in  fact  in  the  record  and  proceedings  aforesaid,  together  with  an  affi- 
davit of  the  matter  of  fact  in  which  the  said  error  consisted,  and  the 
said  master,  according  to  the  said  statute,  filed  the  said  memorandum 

and  affidavit :  And  afterwards  on (day  of  assignment  of  errors), 

the  said  C.  D.,  by  D.  A.  his  attorney  [or  "  in  person"],  says,  that  in 
the  record  and  proceedings  aforesaid,  and  also  in  giving  the  judgment 
aforesaid,  there  is  manifest  error  in  this,  &c.  [copy  all  the  pleadings, 
and  conclude  thus :]  Therefore  let  a  jury  come,  &c. 

12.  Notice  of  Trial  thereon. 
The  notice  of  trial  is  the  same  as  in  ordinary  cases ;  see  ante,  124. 

13.  Secord  of  Nisi  Prius  thereon. 
This  is  a  copy  of  the  issue. 

14.  The  Postea  thereon. 
This  will  be  the  same  as  in  ordinary  cases,  see  ante,  222,  &c. 


Sbot.  IV. — Proceedings  against  Baii.  in  Errob. 

1.  Entry  of  the  Recognizance,  on  Error  from  the  Q.  B.  to  Exchequer 
Chamber. 

Be  it  remembered,  that  on ,  before  our  lady  the  Queen  at  West- 
minster,   ,  one  of  the  justices  of  our  lady  the  Queen  assigned  to 


556.  If  the  plaintiff  reply  in  nullo  est  erratum,  he  thereby  admits  the  facts 
as  alleged  in  the  assignment  of  errors,  and  the  question  is  whether  such 
facts  constitute  error:  (see  Banks  v.  Newton,  11  Q.  B.  344;  5  D.  &  L. 
638,  n.) 

(a)  See  1  Pr.  10th  ed.  557. 
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hold  pleas  in  the  court  of  our  lady  the  Queen  before  the  Queen  herself, 

hath  here  recorded  that  on ,  before  the  same  justice,  came  B.  B. 

of  ,  tailor,  and  J.  B.  of ,  butcher,  in  their  proper  persons, 

and,  according  to  the  statute  in  such  case  made  and  provided,  ac- 
knowledged themselves,  and  each  of  them  separately  did  acknowledge 
himself,  to  owe  to  A.  B.  £ ,  to  be  paid  to  the  said  A.  B.,  his  ex- 
ecutors, administrators  or  assigns,  and  unless  they  should  do  so,  the 
said  B.  B.  and  J.  B.  did  grant  and  agree,  and  each  of  them  for  him- 
self did  grant  and  agree,  that  the  said  £ should  be  made  of  their 

and  eacli  of  their  lands  and  chattels,  and  levied  to  and  for  the  use  of 
the  said  A.  B. 

The  condition  of  the  above  recognizance  is  such,  that  whereas  the 
said  A.  B.  lately  in  her  majesty's  court  of  Queen's  Bench,  impleaded 

C.  D.  in  an  action  wherein  the  said  A.  B.  claimed  £ :  and  such 

proceedings  were  thereupon  had  in  the  said  court,  that  afterwards,  on 

the day  of  ,  a.d. ,  the  said  A.  B.hy  the  judgment  of 

the  said  court,  recovered  against  the  said  C.  D.  in  that  action  £ , 

whereof  the  said  C.  D.  hath  been  convicted ;  And  whereas  the  said 
C.  D.  hath  brought  error  upon  the  judgment  aforesaid,  before  the 
justices  of  our  lady  the  Queen  of  the  Bench,  and  the  barons  of  her 
Exchequer  of  the  degree  of  the  coif,  in  the  Exchequer  Chamber :  If 
therefore  the  said  C  D.  shall  prosecute  the  said  proceedings  in  error 
with  effect,  and  shall  pay  and  satisfy  unto  the  said  A.  B.,  if  the  judg- 
ment aforesaid  shall  be  affirmed,  or  the  said  proceedings  in  error  be 
discontinued  in  his  default  [or  he  shall  be  nonsuit  therein  (a)],  as  well 

the  said  £ adjudged  upon  the  said  judgment,  as  also  all  costs  and 

damages  as  shall  be  awarded  for  the  delay  of  execution  of  the  said 
judgment  on  pretence  of  prosecuting  the  said  proceedings  in  error, 
then  this  recognizance  to  be  void,  otherwise  to  be  and  remain  in  full 
force  and  effect. 


2.  The  like,  on  Error  from  the  Common  Pleas. 

In  the  C.  P. 

Be  it  remembered,  that  on  the  day  of  ,  a.d.  ,  Sir 

Alexander  Edmund  Cockbum,  knight,  chief  justice  of  our  lady  the 
Queen  of  the  Bench  at  Westminster,  hath  delivered  here  into  court, 
with  his  own  proper  hands,  a  recognizance,  together  \vith  a  condition 

of  the  said  recognizance  taken  before  the  Honourable  Mr.  Justice , 

to  be  inrolled  of  record,  and  it  is  inrolled  in  these  words : — 

B.  B.  of ,  tailor,  and  J.  B.  of ,  butcher,  on  the day 

of ,  185—,  came  in  their  own  proper  persons  before  the  Honour- 
able Mr.  Justice  ,  one  of  the  justices  of  our  lady  the  Queen  of 

the  Bench  at  Westminster,  and  acknowledged  themselves,  and  each  of 
them  by  himself  severally  did  acknowledge  himself,  to  owe  to  A.  B. 

£ ,  to  be  levied  of  their  lands  and  chattels,  and  of  the  lands  and 

chattels  of  each  of  them,  to  the  use  of  the  said  A.  B. 

The  condition  of  this  present  recognizance  is  such,  that  whereas  the 
said  A.  B.  lately  in  her  majesty's  court  of  Common  Pleas,  by  the 

judgment  of  the  said  court,  recovered  against  C.  D.  £- ,  whereof 

the  said  C.  D.  hath  been  convicted :  and  whereas  the  said  C.  D.  hath 
brought  error  upon  the  judgment  aforesaid,  before  the  justices  of  our 

(a)  If  these  words  were  not  used  in  the  taking  of  the  recognizance  omit 
them. 
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lady  the  Queen  assigned  to  hold  pleas  in  her  court  before  her,  and  the 
barons  of  her  Exchequer  of  the  degree  of  the  coif,  in  the  Exchequer 
Chamber :  Now  therefore,  if  the  said  C.  D.  shall  prosecute  the  said 
proceedings  in  error  with  eiFect,  and  also  shall  satisfy  and  pay  unto  the 
said  A.  B.,  if  the  said  judgment  be  affirmed,  or  the  said  proceedings 
in  error  be  discontinued  in  the  said  C.  D.'s  default  for  he  shall  be  non- 
suit therein  fa)],  the  money  aforesaid  already  adjudged  upon  the  said 
judgment  and  all  costs  and  damages  to  be  also  awarded  for  the  delay 
of  execution  of  the  said  judgment  on  pretence  of  prosecuting  the  said 
proceedings  in  error,  then  this  recognizance  to  be  void  and  of  no  effect, 
or  else  to  be  and  remain  in  full  force  and  virtue. 


3.  The  like,  on  Error  from  the  Exchequer  of  Pleas. 

Be  it  remembered,  that  B.  B.  of ,  tailor,  and  J.  B.  of , 

butcher,  on  the  day  of  ,  in  the  year  of  our  Lord  , 

came  before  Sir  Frederick  Pollock,  knight,  the  lord  chief  baron  of 

her  majesty's  Exchequer  \or  "  before  the  Honourable  Mr.  Baron , 

one  of  the  barons  of  her  majesty's  Exchequer"],  at  Westminster,  in 
their  proper  persons,  and  acknowledged  themselves,  and  each  of  them 

did  acknowledge  himself,  to  owe  unto  A.  B.  £ ,  to  be  paid  to  the 

said  A.  B.  or  his  certain  attorney,  executors,  administrators  and  assigns; 
and  if  the  said  B.  B.  and  J.  B.  should  not  pay  the  same,  then  they 
and  each  of  them  did  will  and  consent,  that  the  said  sum  of  money 
shall  be  levied  and  recovered  of  the  lands  and  tenements,  goods  and 
chattels,  of  them  the  said  B.  B.  and  J.  B.  and  each  of  them,  to  and 
for  the  use  of  the  said  A.  B.,  his  executors,  administrators  and  assigns. 

The  condition  of  this  recognizance  is  such,  that  whereas  C.  D.  has 
brought  error  upon  a  judgment  recovered  against  him  in  her  said 
majesty's  said  Court  of  Exchequer  of  Pleas,  in  an  action  at  the  suit 

of  the  said  A.  B.  against  the  said  C.  D.  for  £ ,  whereof  the 

said  C.  D.  hath  been  convicted ;  which  said  error  is  brought  before 
the  justices  of  our  lady  the  Queen  assigned  to  hold  pleas  in  the 
court  of  our  lady  the  Queen  before  the  Queen  herself  and  the  jus- 
tices of  our  lady  the  Queen  of  the  Bench,  on ,  \or  if  in  parlia- 
ment, say  "  before  our  lady  the  Queen  in  her  parliament,  without 
delay  :"]  If  therefore  the  said  C.  D.  [conclude  as  in  the  preceding 
form.] 

Taken  and  acknowledged  the  day,  year  and  "^  B.  B. 

place  first  above  mentioned,  conditionally,  >  J.  B. 

before  me.  Frederick  Pollock,     j 


4.  T?ie  liJte,  on  Error  to  House  of  Lords,  after  Judgment  of  Affir- 
mance in  the  Exchequer  CJiamber. 

[Proceed  as  in  the  preceding  form,  Nos.  \,2  or  S,  as  the  case  may 
he,  to  the  statement  of  the  condition,  and  then  thus:]  The  condition  of 
this  recognizance  is  such,  that  whereas  the  above-named  A.  J3.  did,  on 

the day  of ,  a.d. ,  recover  a  judgment  in  her  majesty's 

court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas,"]  in  an  action  at  the 

suit  of  the  said  A.  B.  against  C.  D.  for  £ ,  whereof  the  said  C.  D. 

hath  been  convicted :  And  whereas  the  said  C.  D.  brought  error  upon 

(a)  If  these  words  were  not  used  in  taking  the  recognizance  omit  them. 
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the  said  judgment,  in  the  Exchequer  Chamber,  wherein  the  said  judg- 
ment was  affirmed :  And  whereas  the  said  C.  D.  hath  now  brought 
error  in  the  high  Court  of  Parliament,  for  reversing  the  said  judg- 
ment :  If  therefore  the  said  C.  D.  do  prosecute  the  said  last-mentioned 
proceedings  in  error  with  effect,  and  shall  satisfy  and  pay  unto  the 
said  ^.-B.,  if  the  said  judgment  be  affirmed  by  the  lords  in  Parliament, 
or  the  said  proceedings  in  eiTor  be  discontinued  in  the  said  C.  D.'s 

default,  as  well  the  said  £ as  the  said  £ costs  and  damages 

allowed  to  the  said  A.  B.  for  delay  of  execution  by  reason  of  the  said 
proceedings  in  error  in  the  Exchequer  Chamber,  and  also  all  such 
costs  and  damages  and  monies  as  shall  be  awarded  for  the  delay  of 
execution  of  the  said  judgment  on  pretence  of  prosecuting  the  said 
proceedings  in  error  in  the  high  Court  of  Parliament,  then  this  recog- 
nizance to  be  void,  or  else  to  be  and  remain  in  full  force  and  virtue. 
Taken  and  acknowledged  the  day,  year  and  ^  B.  B. 

place  first  above  mentioned,  conditionally,  >  J.  B. 

before  me.  j 


6.  Prcecipefor  the  Scire  Facias  (a). 

England:  Scire  facias  for  A.  B.  against  B.  B.  of ,  [tailor,] 

and  J.  B.  of ,  [butcher,]  bail  of  C.  D.  upon  proceedings  in  error 

from  the  court  of  Queen's  Bench  to  the  court  of  Exchequer  Chamber, 
[or  a«  the  case  may  be.~\ 


6.  Scire  Facias  upon  Recognizance  in  Error,  from  Q.  B.  to  the 
Exchequer  Chamber,  when  the  Recognizance  was  taken  before 
a  Judge  at  Chambers  {a), 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  B.  B.  of , 

tailor,  and  J.  B.  of ,  butcher,  greeting :  Whereas  you  B.  B.  and 

J,  B.,  on  the  day  of ,  in  the  year  of  our  Lord ,  came  in 

your  proper  persons  before  the  Flonourable  Mr.  Justice ,  one  of 

our  justices  assigned  to  hold  pleas  in  our  court  before  us,  at  his  cham- 
bers in  Rolls'  Garden,  Chancery  Lane,  London,  and,  according  to  the 
statute  in  such  case  made  and  provided,  acknowledged  yourselves, 
and  each  of  you  separately  did  acknowledge  yourself,  to  owe  to  A.  B. 

£ ,  to  be  paid  to  the  said  A.  B.,  his  executors,  administrators  or 

assigns ;  and,  unless  they  should  do  so,  the  said  B.  B.  and  J.  B.  did 
grant  and  agree,  and  each  of  them  for  himself  did  grant  and  agree, 

that  the  said  £ should  be  made  of  their  and  each  of  their  lands 

and  chattels,  and  levied  to  the  use  of  the  said  A.  B. ;  upon  con- 
dition nevertheless,  reciting  that  the  said  A.  B.  lately  in  our  court 
before  us  at  Westminster,  by  the  judgment  of  the  same  court,  had  re- 
covered against  C.  D.  £ ,  whereof  the  said  C.  D.  had  been  con- 
victed ;  and  also  reciting  that  the  said  C.  D.  had  brought  error  upon 
the  judgment  aforesaid,  before  our  justices  of  the  Bench,  and  barons 
of  our  Exchequer  of  the  degree  of  the  coif,  in  our  Exchequer  Cham- 
ber at  Westminster :  if  therefore  the  said  C.  D.  should  prosecute  the 
said  proceedings  in  error  with  effect,  and  should  also  pay  and  satisfy 

(a)  See  as  to  this  scire  facias,  1  Pr.  10th  ed.  538. 
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to  the  said  A.  B.,  if  the  said  judgment  should  be  affirmed,  or  the 
said  proceedings  in  error  be  discontinued  in  the  said  C.  D.'s  default 

[or  he  should  be  nonsuit  therein  (a)],  as  well  the  said  £ adjudged 

upon  the  said  judgment,  as  also  all  costs  and  damages  as  should  be 
awarded  for  the  delay  of  execution  of  the  judgment  aforesaid  on 
pretence  of  prosecuting  the  said  proceedings  in  error,  then  that  the 
recognizance  was  to  be  void,  otherwise  to  be  and  remain  in  full  force 
and  virtue :  Which  said  recognizance  the  said  justice  afterwards,  to 

wit,  on  the  day  of ,  in  the  year  aforesaid,  brought  into 

our  said  court  before  us  to  be  inrolled,  and  the  same  was  then  and 
there  inrolled  in  our  said  court  before  us  :  And  such  proceedings  were 
had  on  the  said  proceedings  in  error  in  our  court  of  Exchequer 
Chamber  aforesaid,  before  the  justices  of  the  Bench  and  barons  of 

our  Exchequer  aforesaid,  that  afterwards,  to  wit,  on  the  day 

of ,  in  the  year  of  our  Lord  ,  the  judgment  aforesaid  was 

in  all  things  affirmed ;  and  £ were  then  and  there,  in  and  by  the 

said  court  of  Exchequer  Chamber,  adjudged  to  the  said  A.  B.,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  for  his  costs 
and  damages  which  he  had  expended  and  sustained  by  reason  of  the 
delay  of  the  execution  of  the  judgment  aforesaid  on  pretence  of  pro- 
secuting the  said  proceedings  in  error :  Nevertheless  the  said  C.  D. 

hath  not  yet  paid  or  satisfied  to  the  said  A.  B.  the  said  £ adjudged 

Tipon  the  said  judgment  first  aforesaid,  and  all  costs  and  damages 
awarded  as  aforesaid  to  the  said  A.  B.  for  the  delaying  of  execution 
of  the  judgment  first  aforesaid,  as  on  the  information  of  the  said  A.  B. 
in  our  said  court  before  us  we  have  been  given  to  undei-stand :  Where- 
fore the  said  A.  B.  hath  humbly  besought  us  to  provide  him  a  proper 
remedy  in  this  behalf:  And  we,  being  wUling  that  what  is  just  in  this 
behalf  should  be  done,  do  command  you  the  said  B.  B.  and  J.  B., 
that  within  eight  days  after  the  service  of  this  writ  upon  you,  inclusive 
of  the  day  of  such  service,  you  appear  in  our  court  of  Queen's  Bench 
at  Westminster,  to  show  cause  why  the  said  A.  B.  should  not  have 

execution  against  you  of  all  and  singular  the  said  £ adjudged 

upon  the  judgment  first  aforesaid,  and  all  costs  and  damages  awarded 
as  aforesaid  to  the  said  A.  B.  for  the  delaying  of  execution  of  the 
judgment  first  aforesaid,  according  to  the  force,  form  and  eflfect  of  the 
said  recognizance,  if  it  shall  seem  expedient  for  him  so  to  do,  and 
further  to  do  and  receive  what  our  said  court  before  us  at  Westminster 
aforesaid  shall  then  consider  of  you  in  this  behalf;  and  take  notice 
that  in  default  of  y^our  so  doing  the  said  A.  B.  may  proceed  to  exe- 
cution.    Witness  {name  of  chief  justice),  at  Westminster,  the day 

of ,  A.D.  185—. 


7.  The  like,  upon  Recognizance  in  Error,  from  C.  P.  {b). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  B.  B.  of , 

tailor,  and  J.  B.  pi ,  butcher,  greeting :  Whereas  you  B.  B.  and 

J.  B.,  on  the day  of ,  in  the  year  of  our  Lord ,  came  in 

your  proper  persons  before  Sir  Alexander  Edmund  Cockbum,  knight, 
our  cliief  of  the  bench  [<w  "  before  the  Honourable  Mr.  Justice , 

(a)  If  these  words  are  not  in  the  entry  of  the  recognizance  omit  them. 
{b)  See  as  to  this  seire/aciat,  1  Fr.  10th  ed.  538. 
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one  of  the  justices  of  our  lady  the  Queen  of  the  Bench"]  at  West- 
minster, and,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  acknowledged  [&c.  proceed  as  in  the  entry,  No.  2,  in  past 
tense'],  and  the  condition  of  the  above  recognizance  was  sucli  tiiat  [&c. 
then  state  the  condition  of  the  recognizance  in  the  past  tense,  to  the 
words']  otiierwise  to  remain  in  full  force  and  effect:  which  said  recosr- 
nizance  and  condition  our  said  chief  justice  [or  "  the  said  justices'*], 

afterwards,  to  wit,  on  the day  of last  past,  brought  into  our 

said  court  before  our  justices  of  the  Bench  aforesaid,  to  be  inroUed 
there  of  record,  and  the  same  was  then  and  there  inrolled  accordingly. 
And  such  proceedings  were  had  on  the  said  proceedings  in  error,  betbre 
the  justices  of  our  lady  the  Queen  assigned  to  hold  pleas  before  us,  and 
the  barons  of  our  Exchequer  of  the  degree  of  the  coif,  in  the  Exchequer 

Chamber  aforesaid,  that  afterwards,  to  wit,  on  the day  of 

last  past,  the  said  judgment  was  in  all  things  affirmed,  and  £ was 

then  and  there  adjudged  in  and  by  the  said  court  of  Exchequer  Cham- 
ber to  the  said  A.  B.,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  for  his  costs  and  damages  which  he  had  expended 
and  sustained  by  reason  of  the  delay  of  the  execution  of  the  judgment 
aforesaid  on  pretence  of  the  prosecution  of  the  said  proceedings  in  error : 
Nevertheless  the  said  C.  D.  hath  not  yet  paid  or  satisfied  to  the  said 

A.  B.  the  said  £ adjudged  upon  the  judgment  first  aforesaid,  and 

all  costs  and  damages  awarded  as  aforesaid  to  the  said  A.  B.  for  the 
delaying  of  execution  of  the  said  first  mentioned  judgment  as  aforesaid, 
as  on  the  information  of  the  said  A..B.  in  our  said  court,  before  our 
justices  of  the  Bench,  we  have  been  given  to  understand  :  Wherefore 
the  said  A.  B.  hath  humbly  besought  us  to  provide  him  a  proper 
remedy  in  this  behalf;  And  we,  being  willing  that  what  is  just  in  this 
behalf  should  be  done,  do  command  you  the  said  B.  B.  and  J.  B., 
that  within  eight  days  after  the  service  [the  remaining  part  of  this 
form  may  he  framed  from  the  preceding  form,  No.  6].    Witness  {name 

of  chief  justice  of  C.  P.),  at  Westminster,  the day  of ,  a.d. 

185—. 


8.  The  like,  in  Error,  from  the  Exchequer. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  B.  B.  of , 

tailor,  and  J.  B.  of ,  butcher,  greeting :   Whereas  you  B.  B,  and 

J.  B.,  on  the day  of ,  in  the  year  of  our  Lord ,  came  in 

your  proper  persons  before  Sir  F.  Pollock,  knight,  the  lord  chief  baron 

[or  "  before  the  Honourable  Mr.  Baron  ,  one  of  the  barons"] 

of  her  majesty's  Exchequer  at  Westminster,  and  acknowledged  your- 
selves [proceed  as  in  entry,  No.  3,  in  the  past  tense],  and  the  con- 
dition of  the  above  recognizance  was  such  that  [then  state  the  con- 
dition of  the  recognizance,  in  the  past  tense,  to  the  words]  otherwise 
to  remain  in  full  force  and  effect :  Which  said  recognizance  the  said 

chief  baron  [or  "barons"]  afterwards,  to  wit,  on  the  day  of 

,  brought  into  the  said  court  of  Exchequer  of  Pleas,  to  be  inrolled 

in  the  said  court,  and  the  same  was  then  and  there  inrolled  in  the  said 
court,  and  such  proceedings  were  had  upon  the  said  proceedings  in 
error  in  our  court  in  the  Exchequer  Chamber  aforesaid,  before  the 
justices  of  our  lady  the  Queen  assigned  to  hold  pleas  before  us,  and 

the  justices  of  the  Bench,  that  afterwards,  to  wit,  on  the day  of 

,  the  judgment  aforesaid  was  in  all  things  affirmed,  and  £ 

were  in  and  by  the  said  court  in  the  Exchequer  Chamber  adjudged  to 
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the  said  A.  B.,  according  to  the  statute  in  such  case  made  and  provided, 
for  his  costs  and  damages  which  he  had  expended  and  sustained  by 
reason  of  the  delaj'  of  the  execution  of  the  judgment  aforesaid  on  pre- 
tence of  prosecuting  the  said  proceedings  in  error :  Nevertheless  the 

said  C.  J),  hath  not  paid  or  satisfied  to  the  said  A.  B.  the  said  £ 

adjudged  upon  the  judgment  first  aforesaid,  and  the  costs  and  damages 
awarded  as  aforesaid  to  the  said  A.  B.  for  the  delaying  of  execution 
of  the  said  first-mentioned  judgment  as  aforesaid,  as  on  the  information 
of  the  said  A.  B.,  in  our  said  court  of  Exchequer  of  Pleas,  we  have 
been  given  to  understand:  Wherefore  the  said  A.  B.  hath  humbly 
besought  us  to  provide  him  a  proper  remedy  in  this  behalf;  and  we, 
being  willing  that  what  is  just  in  this  behalf  should  be  done,  do  com- 
mand you  the  said  B.  B.  and  J.  B.,  that  within  eight  days  after  the 
service  [the  remaining  part  of  this  form  may  be  framed  from  the 
form,  supra,  No.  7.]  Witness  {name  of  chief  baron),  at  Westminster, 
the day  of ,  a.d.  185—. 
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EXECUTION  ON  JUDGMENTS  AGAINST  THE  PARTIES  TO 
THE  ACTION  IN  GENERAL  (a). 


Sect.  I.— Fieri  Facias  on  Judgment  for  Plaintiff .     .     .  287  to  320 

U.— Elegit  on  such  Judgment 320  ^o  329 

III. — Levari  Facias  on  such  Judgment 329 

IV. — Capias  ad  Satisfaciendum  on  such  Judgment    .  329  to  335 
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l^As  to  Execution  in  other  Cases,  and  by  and  against  particular  Per- 
sons, see  the  different  Titles  throughout  this  Work.  ] 


Sbct.  I.— tFiEBi  Facias  on  Judgment  pob  Plaintiff. 

1.  Pr<Ecipefor  Writ(b). 

{The  county  or  city  to  the  sheriff  of  which  the  torit  is  di- 
rected.) Writ  of  fieri  facias  on  a  judgment  for  plaintiff  in  an  action 
by  A.  B.  against  C.  D.     Dated . 

(To  be  signed)  A.  A.,  plaintiff's  attorney  [or  "agent  for  B.  B., 
plaintiff's  attorney,"  or  if  issued  by  plaintiff  in  person,  '■*  A.  B.,  of 
."] 


2.   General  Form  of  Fieri  Facias  (c). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  (rf),  to  the  sheriff  of 
(e),  greeting :    We  command  you,  that  you  omit  not  by  reason 

(a)  As  to  execution  generally,  see  1  Pr.  10th  ed.  560  to  668. 

(b)  By  r.  71,  H.  T.  1853,  "  No  writ  of  execution  shall  be  issued  till  the 
judgment  paper,  postea  or  inquisition,  as  the  case  may  be,  has  been  seen  bj 
the  proper  officer,  nor  shall  any  writ  of  execution  be  issued  without  a  pracipe 
being  filed  by  the  proper  officer." 

(c)  This  form,  excepting  as  to  the  non  omittas  clause  not  being  limited 
to  a  writ  issued  out  of  the  Court  of  Exchequer,  is  prescribed  by  R.  H. 
1853.  Any  variance  from  the  form  prescribed,  not  being  in  matter  of  sub- 
stance, will  not  affect  its  validity.  See  as  to  the  non  omittas  clause  the  note, 
infra, 

{d)  The  name  and  title  of  the  Queen  must  be  properly  stated :  (see 
ante,  38.) 

(e)  The  writ  should  in  general  be  directed  to  the  sheriff  or  returning  offi- 
cer of  the  county  in  which  it  is  to  be  executed.  {Price  v.  Jackson,  1  M.  & 
Sel.  442 ;  see  Kelly  v.  Sl.aw,  6  T.  R.  74 ;  Edwards  v.  Robertson,  5  M.  &  W. 
520;  7  Dowl.  859.)     If  the  writ  is  to  be  executed  within   a  liberty  or 


288  Execution  on  Judgments.  [book  hi. 

of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 


franchise,  it  must  be  directed  to  the  sheriff  of  the  county  in  which  such 
liberty  or  franchise  is  situate  ;  and,  therefore,  a  writ  to  be  executed  in  the 
borough  of  Southwark  must  be  directed  to  the  sheriff  of  Surrey  {Bowritig  v. 
Pritchard,  14  East,  288  ;  and  see  1  Chit  Rep.  374  b.)  ;  and  so,  a  writ  to  be 
executed  in  the  Isle  of  Ely  must  be  directed  to  the  sheriff  of  Cambridge- 
shire. (Grant  v.  Bagge,  3  East,  128.)  If  the  writ  contains  a  non  omitlas 
clause,  the  sheriff  may  execute  it  in  such  liberty  or  franchise ;  otherwise  it 
should  be  executed  by  the  bailiff  of  the  liberty,  to  whom  the  sheriff  should 
direct  his  mandate  for  that  purpose.  In  the  form  prescribed  by  the  rules 
of  H.  T.  1853,  the  non  omiltas  clause  is  directed  to  be  inserted  in  writs 
issued  out  of  the  Court  of  Exchequer,  but  there  is  no  such  direction  as  to 
writs  issued  out  of  the  Q.  B.  or  C.  P.  There  does  not,  however,  appear 
to  be  any  objection  to  that  clause  being  inserted  in  those  writs  also,  and 
the  practice  is  now  to  insert  it  in  them  as  of  course.  It  will  be  observed 
that  in  the  forms  of  writs  of  execution  as  prescribed  by  the  rules  made 
in  M.  Vac.  1854,  there  is  no  distinction  made  as  to  the  insertion  of  the 
von  omittas  clause  in  writs  issued  out  of  either  of  the  courts.  If  the 
sheriff  be  a  party,  or  one  of  the  parties,  the  writ  should  be  directed  to 
the  other  sheriff,  if  there  be  two  (Letsom  v.  Bickley,  5  M.  &  Sel.  144  ;  An- 
drews V.  Sharp,  2  Bl.  Rep.  911);  or,  if  there  be  but  one,  then  to  the  coro- 
ners ;  and  if  the  coroners  also  be  parties,  then  to  persons  appointed  by 
the  court  or  nominated  by  one  of  the  masters,  usually  called  elisors :  (see 
Mayor  of  Norwich  v.  Gill,  1  Dowl.  246 ;  1  M.  &  Scott,  91  ;  8  Bing.  27  ;  R. 
V.  Sheriff  of  Glamorganshire,  1  DowL,  N.  S.,  308  ;  Bastard  v.  Toutch,5N.& 
M.  109  ;  3  Ad.  &  Ell.  451 ;  4  Dowl.  6,  nom.  Barston  v.  Touich.)  If  the  writ 
should  be  directed  to  the  sheriff,  and  is  directed  to  any  other  person,  it  is 
void  ;  and  any  seizure  or  arrest,  &a  made  under  it  will  be  considered  in  the 
same  light  as  if  no  writ  whatever  had  been  issued.  But  if  the  writ  be 
directed  to  the  sheriff,  when  it  should  have  been  directed  to  some  other  per- 
son, the  execution  of  the  writ  will,  it  seems,  be  valid  ;  although  it  might  be 
set  aside  for  the  irregularity.  (  Weston  v.  Coulson,  1  W.  Bl.  506  ;  see  Mayor 
of  Kingston  v.  Biibb,  1  Dowl.  151.)  Care  should  be  taken  that  the  direction 
be  correct  in  substance.  A  writ  directed  to  the  "  Sheriff,"  instead  of"  She- 
riffs," of  London,  is  bad:  (see  Nicol  v.  Boyne,  2  Dowl.  761  ;  3  M.  &  Scott, 
812  ;  10  Bing.  339,  S.  C.  {Barker  v.  Weedon,  2  Dowl.  707  ;  1  C.  M. &  R.  254; 
and  see  Irving  v.  Heaton,  4  Dowl.  638 ;  Clutterbttck  v.  Wiseman,  2  Cromp.  & 
J.  213.)  So  is  a  writ  directed  to  the  "Sheriffs,"  instead  of  "Sheriff,"  of 
Middlesex.  {Jackson  v.  Jackson,  3  Dowl.  182  ;  1  C.  M.  &  R.  438  ;  Moore  v. 
Morgan,  16  M.  &  W.  95 ;  4  D.  &  L.  267.)  A  writ  directed  to  the  sheriff  of 
"  Middesex,"  instead  of  "  Middlesex,"  was  in  one  case  held  to  be  bad 
(Hodgkinson  v.  Hodgkinson,  2  Dowl.  535  ;  1  Ad.  &  Ell.  533  ;  3  N.  &  M. 
564) ;  but  in  a  more  recent  case,  this  was  overruled.  ( Colston  v.  Berens,  3 
Dowl.  353;  1  C.  M.  &  R,  833.)  And  trivial  mistakes  such  as  these  would 
probably  now,  since  the  22nd  sect  of  the  C.  L.  P.  Act,  1852,  be  allowed  to 
be  amended  as  of  course  in  every  case,  and  this  whether  the  writ  be  executed 
or  not.  A  writ  directed  in  the  alternative  to  "  A.  or  B."  would  be  bad :  (see 
R.  V.  Fowler,  1  L.  Raym.  586.) 

Forms  of  Directions  of  Writs. 

The  following  are  forms  of  the  directions  of  writs  into  Middlesex  and 
London ;  viz.  in  Middlesex  it  is  directed  "  To  the  sheriff  of  Middlesex,"  for 
although  in  this  county  two  individuals  act  as  sheriff,  yet  in  law  they  con- 
stitute but  one  sheriff.  In  London  it  is  directed  "  To  the  sheriffs  qf  London," 
there  being  two  sheriffs. 

When  the  writ  is  to  be  executed  in  any  county,  it  is  to  be  directed  to  the 
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£ *  {the  amount  of  all  the  monies  recovered  by  tJie  judgment  (a)  ), 

•which  A.  B.  lately  in  our  court  of  Q.  B.  \or  "  C.  P."  or  "  Exch.  of 

sheriff  of  that  county  accordingly,  and  this  since  the  C.  L.  P.  Act,  1852, 
sect.  122,  although  the  county  be  a  Palatine  county. 

The  following  is  the  direction  of  the  writ  into  other  Cities  than  London, 
viz. :  "  To  the  sheriff  of  the  citi/  of  Bristol,"  "  To  the  sheriff  of  the  city  qf  Can- 
terbury," "  To  the  sheriff  qf  the  city  of  Chester,"  "  To  the  sheriff  of  the  city  of 
Exeter,"  "  To  the  sheriff  of  the  city  of  Gloucester,"  "  To  the  sheriff  of  the  city  of 
Lichfield  and  the  county  of  the  same  city,"  "  To  the  sheriff  of  the  city  of  Lin- 
coln," "  To  the  sheriff  of  Newcastle-upon-Tyne,"  "  To  the  sheriff  of  the  city  of 
Norwich,"  "  To  the  sheriff  of  the  city  of  Worcester,"  "  To  the  sheriff  of  the  city 
of  York."  As  to  writs  to  be  executed  in  the  city  of  Oxford,  it  is  even  since 
the  Municipal  Reform  Act,  5  &  6  Will.  4,  c.  76,  s.  61,  still  necessary  to 
direct  it  to  the  sheriff  of  the  county,  notwithstanding  a  sheriff  is  now  ap- 
pointed for  the  city,  for  before  the  act  such  writs  were  always  directed  to 
the  sheriff  of  the  county.  ( Granger  v.  Taunton,  3  Bing.,  N.  S.,  64.)  As  to 
writs  to  be  executed  in  the  city  of  Coventry,  it  has  been  annexed  to  and 
now  forms  part  of  the  county  of  Warwick,  and  no  sheriff  has  been  ap- 
pointed for  it  (see  5  &  6  Vict.  c.  110,  ss.  1,  10);  consequently  such  writs 
must  be  directed  to  the  sheriff  of  that  county. 

The  following  is  the  direction  of  the  writ  to  Towns  which  are  counties  of 
themselves,  and  having  sheriffs: — "To  the  sheriff  of  Berwick-upon-Tweed," 
"  To  the  sheriff  of  the  town  and  county  of  Carmarthen,"  "  To  the  sheriff  of  the 
town  and  county  qf  Haverfordwest,"  "  To  the  sheriff  of  the  town  and  county  of 
Kingston-upon-llull,"  "  To  the  sheriff  of  the  town  and  county  of  Nottingham," 
"  To  the  sheriff  of  the  town  and  county  of  Poole,"  "  To  the  s/teriff  of  the  town 
and  county  of  Southampton." 

To  the  Cinque  Ports  the  writ,  before  the  18  &  19  Vict.  c.  48,  s.  2,  was 
directed  thus :  "  To  our  constable  of  our  castle  at  Dover,  or  to  his  deputy  or 
lieutenant ;"  but  by  that  act,  from  and  after  the  30th  September,  1855, 
writs  in  those  parts  are  to  be  directed  and  executed  as  in  other  cases. 

In  the  Isle  of  Ely  the  writ  is  directed  "  To  the  sheriff  of  Cambridgeshire." 

In  the  borough  of  Southwark  the  writ  is  directed  "  To  the  sheriff  qf 
Surrey." 

To  the  coroners  of  a  county,  &c.  the  writ  is  directed  thus:  "To  the  coro- 
ners of  our  county  of ,"  or  "  o/*  our  city  of ." 

To  elisors  it  is  directed  thus  :  "  To  A.  B.  and  C.  D.,  elisors  appointed  by  our 
court  of in  this  behalf." 

(a)  The  writ  should  strictly  pursue  the  judgment  (i.e.  the  judgment  as  it 
would  be  entered  on  the  roll,  and  not  the  mere  incipitur ;  Phillips  v.  Birch,  4 
M.  &  G.  403  ;  5  Scott,  N.  S.,  178  ;  2  Dowl.,  N.  S.,  97),  and  be  warranted 
by  it;  otherwise  it  will  be  irregular.  It  must  pursue  the  judgment  as  to 
the  parties,  or  sliow  the  reason  why  it  does  not.  Thus,  upon  a  judgment 
against  two,  the  writ  cannot  be  against  one  (15  H.  7;  Rol.  Abr.  888; 
Clarke  v.  Clement,  6  T.  R.  525),  without  showing  upon  the  face  of  it  a  valid 
reason  for  it  being  so.  (Raynes  v.  Jottes,  9  M.  &  W.  104  ;  1  Dowl.,  N.  S., 
373  ;  and  see  other  instances,  1  Pr.  10th  ed.  567.)  If  judgment  be  obtained 
against  several  defendants,  and  one  of  them  be  discharged  from  the  judg- 
ment by  the  Insolvent  Debtors  Act,  a  writ  of  fi.fa.  issued  against  the  others 
only,  without  a  suggestion,  would  be  irregular.  ( Id.)  The  writ  should  also 
correspond  with  the  judgment  in  the  name  of  the  defendant,  although  he  be 
therein  described  by  a  wrong  one  {Reeves  v.  Slater,  7  B.  &  C.  486  ;  1  M.  & 
R.  265);  and  the  sheriff  is  bound  notwithstanding  to  execute  the  writ: 
(see  Fisher  v.  Magnay,  6  Scott,  N.  R.  688  ;  1  D.  &  L.  40  ;  5  M.  &  G.  778  ; 
Davies  v.  Watkins,  2  Dowl.,  N.  S.,  930;  Jarmain  v.  Hooper,  7  Scott,  N.  R.  663  ; 
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Pleas,"  as  the  case  may  be'\  recovered  against  him,  -whereof  the  said 
C.  D.  is  convicted,  together  with  interest  upon  the  said  sum  at  the 

rate  of  £4  per  centum  per  annum  from  the day  of ,  in  the 

year  of  our  Lord (a),  on  which  day  the  judgment  aforesaid  was 

entered  up,  and  have  that  money,  with  such  interest  as  aforesaid,  be- 


1  Dowl.  &  L.  769;  6  M.  &  (Jr.  827  ;  Whalley  v.  M'Cnnnell,  13  Q.  B.  907.) 
It  should  agree  in  the  mandatory  part  of  it  with  the  judgment  in  its  amount, 
or  show  upon  the  face  of  it  why  it  does  not,  (  Webber  v.  Hutchins,  8  M.  & 
W.  319  ;  1  Dowl.,  N.  S.,  95  ;  Chapman  v.  Bowlby,  8  M.  &  W.  249  ;  1  Dowl., 
N.  S.,  83  ;  Cobbold  v.  diver,  4  Scott,  N.  R.  678  ;  4  Man.  &  G.  62  ;  1  Dowl., 
N.  S.,  726.)  Thus,  if  the  judgment  be  for  88/.  damages  and  costs,  and  the 
writ  of  execution  state  it  to  be  for  100/.,  it  would  be  bad.  {Arnell  v.  Wea~ 
therby,  1  C,  M.  &  R.  831 ;  3  Dowl.  464.)  So,  if  the  writ  in  the  mandatory 
part  of  it  require  the  sheriff  to  levy  a  smaller  sum  than  that  for  which  judg- 
ment was  given,  the  writ  will  be  bad,  unless  it  show  upon  the  face  of  it  why 
the  sherifiF  is  required  to  levy  only  the  less  sum  ( Webber  v.  Hutchins,  8  M. 
&  W.  319  ;  1  Dowl.,  N.  S.,  95  ;  Cobbold  v.  diver,  supra) ;  and  for  this  rea- 
son, if  there  has  been  a  levy  under  a  writ,  such  levy  must  be  recited  in  any 
future  one.  {Chapman  v.  Bowlby,  8  M.  &  W.  249  ;  1  Dowl.,  N.  S.,  83  :  post, 
299.)  If  the  judge  at  the  trial  certifies  for  and  orders  speedy  execution  for 
part  only  of  the  damages  recovered,  the  plain; iff  should  sue  out  a  special 
writ,  reciting  the  certificate,  and  directing  a  levy  for  the  amount  of  such 
damages  only.  {Smith  v.  Dickenson,  1  D.  &  L.  155  ;  5  Q.  B.  602  ;  1  Da  v.  & 
M.  468.)  Where  in  debt  there  was  judgment  for  the  aggregate  amount  of 
the  sums  in  the  several  counts,  and  the  fi. /a.,  instead  of  pursuing  the  judg- 
ment, was  for  the  amount  really  due  only,  and  the  defendant  applied  to  set 
it  aside  for  this  irregularity,  and  the  plaintiff,  to  prevent  this,  entered  the 
proceedings  on  the  roll  with  a  remittitur  for  the  excess,  this  was  holden  to 
be  a  good  answer  to  the  application.  {King  v.  Birch,  3  Q.  B.  425  ;  2  G.  & 
D.  513  ;  Phillips  V.  Birch,  5  Scott,  N.  R.  178  ;  2  Dowl.,  N.  S.,  97  ;  4  M.  & 
G.  403.)  The  writ  must  also  pursue  the  judgment  in  the  subject-matter: 
(see  Bicknell  v.  Wetherell,  1  Q.  B.  914;  1  Gale  &  D.  460.)  A  special  exe- 
cution is  not  warranted  by  a  general  judgment ;  therefore,  a  general  judg- 
ment against  an  insolvent  debtor  was  held  not  to  warrant  a  special  execution 
against  his  future  effects,  and  was  deemed  irregular.  {Buxton  v.  Mardin,  1 
T.  R.  82.)  A  mistake  in  these  respects  will,  in  general,  be  allowed  to  be 
amended  almost  as  of  course  under  the  222nd  sect,  of  the  C.  L.  P.  Act, 
1852,  unless,  indeed,  in  cases  where  the  rights  of  third  parties  would  be 
affected  by  the  amendment 

(a)  This  should  be  the  day  on  which  the  judgment  was  entered  up,  or  if 
entered  up  prior  to  the  1st  October,  1838,  say  "from  the  1st  of  October,  in 
the  year  of  our  Lord  1838,"  omit  ing  the  words  "  on  which  day  the  judg- 
ment aforesaid  was  entered  up."  The  right  to  this  interest,  in  cases  where 
it  has  not  been  agreed  on  between  the  parties,  is  given  by  the  statute  1  &  2 
Vict.  c.  110,  s.  17,  which,  with  observations  on  it,  see  1  Pr.  10th  ed.  514. 
It  is  not  necessary  to  insert  this  clause  as  to  interest  (see  Stopford  v.  Fitz- 
gerald, 16  L.  J.,  Q.  B.,  310),  and  in  cases  where  you  do  not  require  it,  or 
where  you  are  entitled  to  levy  more  than  5/.  per  cent,  it  may  be  as  well 
omitted.  As  regards  this  direction  to  levy  interest  on  a  judgment  obtained 
on  a  bond  within  the  8  &  9  Will.  3,  by  r.  77,  H.  T.  1853.  it  is  ordered,  "  In 
cases  of  an  assessment  of  further  damages,  pursuant  to  the  statute  of  8  &  9 
Will.  3,  it  shall  be  stated  in  the  body  of  the  writ  of  execution  that  the  sheriff, 
or  other  officer  or  person  to  whom  the  writ  is  directed,  is  to  levy  interest  on 
the  damages  assessed  and  costs  taxed  in  that  behalf,  at  the  rate  of  four 
pounds  per  centum  per  annum  from  the  day  on  which  execution  was  awarded, 
unless  execution  was  awarded  before  the  1st  of  October,  1838,  and  in  that 
case  from  that  day." 
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fore  us  [or  in  the  C.  P.  "  before  our  justices,"  or  in  the  Exch.  "  be- 
fore the  barons  of  our  Exchequer,"  as  the  case  may  be]  at  Westminster, 
immediately  after  the  execution  hereof  (a),  to  be  rendered  to  the  said 
A.  B.f :  and  that  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  our  reign  you  are  authorized  and  required  to  do  in 
this  behalf:  And  in  what  manner  vou  shall  have  executed  this  our 
writ  make  appear  to  us  [or  in  the  t!.  P.  *'  to  our  justices,"  or  in  the 
Exch.  "  to  the  barons  of  our  Exchequer,"  as  the  case  may  be]  at 
Westminster,  immediately  after  the  execution  hereof,  and  have  you 

there  then  this  writ.     Witness ,  at  Westminster,  the day  of 

,  in  the  year  of  our  Lord {b). 

*  Indorse  the  writ  thus:  "  Levy  the  whole  [or  '  levy  £ ,']  and 

interest  thereon  [or  '  on  £ '],  at  £4  per  cent,  from  the day 

of 18 — ,  besides  sberiflPs  poundage,  fees,  and  other  expenses  of 

the  execution  (c)." 

(a)  As  to  the  return  of  writs  of  execution  in  general,  see  1  Pr.  10th  ed. 
573.  Before  the  3  &  4  Will.  4,  c.  67,  s.  2,  writs  of  execution  must  have 
been  made  returnable  on  a  day  certain  in  term.  {Furtado  v.  Miller,  Barnes, 
213  ;  Adams  v.  Sparry,  1  Wils.  155 ;  Walker  v.  Haryes,  Barnes,  413.)  Now, 
however,  by  that  act,  "  All  writs  of  execution  may  be  tested  on  the  day  on 
which  the  same  are  issued,  and  be  made  returnable  immediately  after  the 
execution  thereof."  You  may  either  adopt  the  terms  of  the  act,  by  making 
the  writ  returnable  "immediately  after  the  execution  hereof,"  or  the  r.  72, 
H.  T.  1853,  by  making  it  returnable  upon  any  particular  day  in  term:  (see 
Drake  v.  Gough,  1  Dowl.,  N.  S.,  573  ;  Brocher  v.  Pond,  2  Dowl.  472  ;  and  per 
Parke,  B.,  in  Harmer  v.  Johnson,  3  D.  &  L.  43.)  See  as  to  the  return  of  a 
ca.  sa.  for  outlawry  or  fixing  bail,  post,  "  Co.  Sa."  A  writ  returnable  on  a 
Sunday,  or  dies  non,  it  seems  would  be  a  nullity.  {Morrison  v.  Manley,  1 
Dowl.,  N.  S.,  773 ;  Kenworthy  v.  Peppiatt,  4  B  &  Aid.  228.) 

(ft)  By  3  &  4  Will.  4,  c.  67,  s.  2,  supra,  writs  of  execution  may  be  tested  on 
the  day  on  which  the  same  are  issued.  By  r.  72,  H.  T.  1853,  "  Every  writ 
of  execution  shall  bear  date  on  the  day  on  which  the  same  shall  be  issued, 
and  shall  be  tested  in  the  name  of  the  lord  chief  justice  or  of  the  lord  chief 
baron  of  the  court  from  which  the  same  shall  issue,  or  in  case  of  a  vacancy 
of  such  office  then  in  the  name  of  the  senior  puisne  judge  of  the  said  court, 
and  may  be  made  returnable  on  a  day  certain  in  term."  This  rule  makes 
it  imperative  to  date  the  writ  on  the  day  on  which  it  was  issued.  As  to  the 
teste  of  a  ca,  so.  when  sued  out  for  the  purpose  of  fixing  bail,  see  post,  "  Ca. 
Sa."  A  mistake  in  the  teste  is  an  irregularity  only,  and  it  would  be  in 
general  allowed  to  be  amended. 

(c)  By  r.  76,  H.  T.  1853,  "Every  writ  of  execution  shall  be  endorsed 
with  a  direction  to  the  sherifi",  or  other  officer  or  person  to  whom  the  writ  is 
directed,  to  levy  the  money  really  due  and  payable  and  sought  to  be  reco- 
vered under  the  judgment,  stating  the  amount,  and  also  to  levy  interest 
thereon,  if  sought  to  be  recovered,  at  the  rate  of  £4  per  cent  per  annum 
from  the  time  when  the  judgment  was  entered  up,  or  if  it  was  entered  up 
before  the  1st  of  October,  1838,  then  from  that  day;  provided  that  in  cases 
where  there  is  aii  agreement  between  the  parties  that  more  than  four  per 
cent,  interest  shall  be  secured  by  the  judgment,  then  the  indorsement  may 
be  accordingly  to  levy  the  amount  of  interest  so  agreed." 

Although  the  writ  in  the  body  of  it  must  be  for  the  whole  amount  of  the 
judgment,  or  show  upon  the  face  of  it  why  it  is  not,  it  should  not  be  indorsed 
to  levy  a  larger  sum  than  is  actually  due  upon  the  judgment :  (see  Willianu 
V.  Waring,  4  Dowl.  200 ;  2  C,  M.  &  R.  354  ;  per  cur.,  Plevin  v.  Henshell,  2 
Dowl.  743;  Webber  v.  Hutchins,  8  M.  &  W.  319;  1  DowL,  N.  S.,  95;  King 
V.  Birch,  3  Q,  B.  425.)     Therefore,  where  money  has  been  paid  on  account 

o2 


292                         Execution  on  Judgments.  [book  hi. 

This  writ  was  issued  by  P.  A.  of  ,  attorney  [or  "agent  for 

of  a  judgment,  the  execution,  though  it  may  in  the  body  of  it  direct  the  levy 
of  the  whole  amount,  should  be  indorsed  to  levy  only  the  balance  ;  (see 
Plevin  V.  Kenshall,  2  Dowl.  743.)  So,  where  judgment  was  entered  up  on  a 
warrant  of  attorney  to  secure  an  annuity,  and  the  execution  was  indorsed  to 
levy  the  whole,  and  the  defendant  was  taken  in  execution  for  the  whole, 
instead  of  merely  for  the  arrears,  according  to  the  terms  of  the  defeazance, 
the  court  discharged  him.  ( Tilby  v.  Best,  16  East,  163  ;  and  see  M'Cormack 
V.  Melton,  infra.)  So,  in  debt  on  bond  for  performance  of  covenants,  &c., 
where  breaches  are  suggested,  &c.  under  the  stat  8  &  9  Will.  3,  c.  11,  s.  8, 
although  the  writ  of  execution  must,  according  to  1  Saund.  58  b,  be  for  the 
entire  penalty,  damages  and  costs,  yet  it  should  be  indorsed  to  levy  only  the 
damages  assessed  upon  the  breaches,  the  costs  found  by  the  jury,  the  costs 
of  increase,  and  the  costs  of  the  execution ;  but  if  the  damages  assessed  and 
charges  of  execution  exceed  the  penalty  of  the  bond,  the  execution  can  be 
only  for  the  amount  of  the  penalty  and  the  costs  of  increase.  As  to  the  inte- 
rest in  such  a  case,  see  the  r.  77,  H.  T.  1853,  ante,  290.  So  in  debt  on  bond 
conditioned  to  pay  a  sum  in  gross,  although  execution  must  be  sued  out  for 
the  entire  penalty,  in  order  to  make  it  conformable  with  the  judgment,  yet  it 
should  be  indorsed  to  levy  only  the  principal,  interest,  nominal  damages  and 
costs ;  and  if  it  be  executed  for  more,  or  if  the  defendant  be  charged  in  exe- 
cution for  more,  the  court  or  a  judge  may  order  it  to  be  reduced  :  (see  Amery 
V.  Smallridge,  2  W.  Bl.  760;  MCormack  v.  Melton,  1  Ad.  &  D.  331 ;  3  Nev. 
&  M.  811.)  In  the  case  of  several  actions  brought  against  different  parties 
for  the  same  debt,  as  on  a  bail-bond,  or  bill,  &c.,  each  party  is  liable  to  pay 
the  whole  debt  until  it  is  paid,  but  he  is  liable  to  the  costs  of  the  action 
against  himself  only ;  and  the  levy  must  be  made  accordingly.  So,  where 
the  plaintiff  issued  execution  against  a  surety,  including  costs  in  an  action 
against  the  principal,  which  the  defendant  had  expressly  promised  to  pay, 
the  court  reduced  the  execution.  {Evans  v.  Pugh,  2  Dowl.  360.)  It  may  be 
added,  that  you  cannot  include  in  a  ca.  sa.  the  expenses  of  a  previous  fi.  fa. 
and  levy  under  it,  and  which  writ  was  ultimately  unproductive.  {Earp  v. 
Satchell,  4  Q.  B.  121.)  If  the  party  is  entitled  by  agreement  to  more  than 
£5  per  cent,  interest,  he  should  indorse  it  accordingly,  pursuant  to  r.  76, 
H.  T.  1853,  supra.  If  the  writ,  either  against  the  person  or  goods,  be  in- 
dorsed by  mistake  to  levy  too  large  a  sum,  the  indorsement  will  in  general 
be  allowed  to  be  amended,  even  after  a  rule  obtained  for  setting  aside  the 
execution  on  such  ground.  {Laroche  v.  Washrough,  2  T.  R.  737  ;  MCormack 
V.  Melton,  supra;  Mouys  v.  Leake,  8  T.  R.  416,  n. ;  Evans  v.  Manero,  7  M. 
&  W.  463 ;  9  Dowl.  256.)  If  it  be  indorsed  by  mistake  to  levy  too  small  a 
sum,  an  amendment  may  be  allowed,  and,  if  the  writ  has  been  executed, 
may,  in  the  case  of  a  fi.  fa.,  allow  the  plaintiff  to  issue  a  fresh  writ  for  the 
residue.  {Hunt  v.  Pasmore,  2  Dowl.  414  ;  Smith  v.  Dickenson,  13  L.  J.,  Q.  B., 
151.)  Where  an  application  is  made  by  one  of  several  execution  creditors  to 
amend  the  indorsement  on  a  writ  by  increasing  the  amount  of  the  sura  to  be 
levied,  the  other  creditors  and  the  oflScer  to  whom  it  is  directed  should  be 
made  parties  to  the  rule.  {Hammond \.  Navin,  1  Dowl.,  N.  S.,  351 ;  9  M.& 
W.  221.)  It  would  seem  that  an  action  will  not  lie  for  indorsing  a  writ  of 
execution  for  too  much,  unless  there  has  been  an  agreement  as  to  the 
amount,  or  unless  there  was  malice  and  want  of  probable  cause  for  such  in- 
dorsement :  (see  Wentworth  v.  Bullen,  9  B.  &  C.  840,  per  Parke,  J. ;  and  see 
De  Medina  v.  Grove,  17  L.  J.,  Q.  B.,  321 ;  10  Q.  B.  152,  172.)  But  if  the 
levy  has  been  made  for  too  large  a  sum,  and  the  amount  of  it  has  been  paid 
to  the  plaintiff,  the  court,  though  they  will  not  in  general  set  aside  the  exe- 
cution on  that  account  if  the  judgment  itself  warrant  it  {Larouche  v.  JVash- 
borough,  2  T.  R.  737  ;  M'Cormack  v.  Mel/on,  supra  ;  Mouys  v.  Leake,  8  T.  R. 
416,  n. ;  Browne  v.  Burton,  5  D.  &  L.  289).  will  compel  the  plaintiff  to  re- 
fund the  overplus  (see  Bareheadv.Hall,  8  Dowl.  796) ;  but  not  so,  it  seems, 
upon  the  motion  of  the  sheriff  or  of  a  creditor.  {Bowser  v.  Lloyd,  9  Dowl. 
1029.) 
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P.  P.  of ,  attorney"]  for  the  within-named  plaintiff  [or  if  the 

writ  teas  issued  in  person,  say  **  issued  by  A.  B.,  the  phiintiff,  in  per- 
son, who  resides  at ,"  mentioning  the  city,  torvn  or  parish,  and 

also  the  name  of  the  hamlet,  street  and  number  of  the  house  of  the 
plaintiff,  if  such  there  be{a).'\ 

"  The  defendant  is  a ,  and  his  place  of  abode  is  No.  — , 

street"  {b). 


3.  The  like,  in  a  qui  tarn  Action. 

Victoria  [&c.  proceed  as  in  No.  2  to  the  asterisk  •,  and  then  thus :] 
which  A.  E.,  who  sued  as  well  for  us  as  for  himself  in  that  behalf, 
lately  in  our  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch."]  recovered 
against  the  said  C.  D.,  that  is  to  say,  one  moiety  thereof  to  our  own 
proper  use,  and  the  other  moiety  thereof  to  the  said  A.  B.,  who  sued 
as  aforesaid,  to  his  own  proper  use  [and  if  the  judgment  was  for  costs, 

add  "and  also  £ ,  which  in  our  said  court  were  adjudged  to  the 

said  A.  B.  for  his  costs  of  suit"],  together  with  interest  upon  the  said 

£ ,  [and  £ ,]  at  the  rate  of  £4  per  centum  per  annum  from 

the day  of ,  a.d. ,  on  which  day  the  judgment  aforesaid 

was  entered  up,  and  have  that  money,  with  such  interest  as  aforesaid, 
before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  before  the 
barons  of  our  Exchequer"],  at  Westminster,  immediately  after  the 
execution  hereof,  one  moiety  thereof  to  be  rendered  to  us,  the  other 
moiety  thereof  to  the  said  A.  B.  [or,  if  there  are  costs,  "  one  moiety 

of  the  said  £ and  interest  to  be  rendered  to  us,  and  the  residue 

thereof  and  interest,  as  well  as  the  said  sura  of  £ ,  for  the  costs 

aforesaid,  to  the  said  A.  -B."],  and  that  you  do  all  such  things  as  by 
the  statute  passed  in  the  second  year  of  our  reign  you  are  authorized 
and  required  to  do  in  this  behalf:  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  C.  P.  "  to  our  jus- 
tices," or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at  West- 
minster, immediately  after  the  execution  hereof,  and  have  you  there 

then  this  writ.     Witness (name  of  chief  Justice,  or  in  Exch.  of 

chief  baron),  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord  . 

Indorse  the  writ  as  directed  at  the  foot  of  the  preceding  form. 


(a)  By  r.  73,  H.  T.  1853,  "  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  place  of  abode  or  office  of  business  of  the  attorney  actually 
suing  out  the  same,  and  in  case  such  attorney  shall  not  be  an  attorney  of 
the  court  in  which  the  same  is  sued  out,  then  also  with  the  name  and  place 
of  abode  or  office  of  business  of  the  attorney  of  such  court  in  whose  name 
such  writ  shall  be  taken  out ;  and  when  the  attorney  actually  suing  out  any 
writ  shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country,  the  name 
and  place  of  abode  of  such  attorney  in  the  country  shall  also  be  indorsed 
upon  the  said  writ;  and  in  case  no  attorney  shall  be  employed  to  issue  the 
writ,  then  it  shall  be  indorsed  with  a  memorandum  expressing  that  the  same 
has  been  sued  out  by  the  plaintiff  or  defendant  in  person,  as  the  case  may 
be,  mentioning  the  city,  town  or  parish,  and  also  the  name  of  the  hamlet, 
street  and  number  of  the  house  of  such  plaintiff's  or  defendant's  residence, 
if  any  such  there  be."  (See  as  to  the  similar  indorsement  required  to  be 
made  on  a  writ  of  summons,  ante,  41.) 

(6)  It  is  not  absolutely  necessary  to  make  this  part  of  the  indorsement. 
The  rule  of  Q.  B.,  H.  T.,  2  &  3  Geo.  4,  which  required  it,  was  repealed  by 
R.  H. 1853. 


294  Execution  on  Judgments.  [book  hi. 

4.  Fi.  Fa.  and  Distringas  in  Detinue  (a). 

[^The  fi.fa.  is  the  same  as  in  No.  2,  to  the  dagger  f,  and  then  pro- 
ceed thus :]  We  also  command  you,  that  you  distrain  the  said  C.  D. 
by  all  his  lands  and  chattels  in  your  bailiwick,  so  that  neither  the  said 
C.  D.J  nor  any  one  for  him,  do  lay  hands  on  the  same,  until  you  shall 
have  another  command  from  us  in  that  behalf,  and  that  you  answer  to 
us  for  the  issues  of  the  same,  so  that  the  said  C.  D.  render  to  the  said 
A,  B.  the  following  goods,  [deeds  and  writings,]  that  is  to  say  [&c. 
here  enumerate  the  goods,  6fc.  a«  in  the  judgment],  or  the  sum  of 
£ for  the  value  of  the  same ;  whereof  the  said  C.  D.  is  also  con- 
victed ;  And  in  what  manner  you  shall  have  executed  this  part  of  our 
command  make  appear  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in 
Exch.  "  to  the  barons  of  our  Exchequer"]  at  Westminster,  imme- 
diately after  the  execution  hereof,  and  have  you  there  then  this  writ. 

Witness {name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at 

Westminster,  the day  of ,  in  the  year  of  our  Lord . 

Indorse  the  writ  thus:  "  Levy  under  the  within  Fieri  Facias  £ , 

and  interest  thereon  at  £4  per  cent,  from ,  18—,  besides  sheriff's 

poundage,  fees  and  other  expenses  of  this  execution.  Execute  the  rest 
of  the  writ  as  within  commanded." 

Indorse  it  also  with  the  name  and  address  of  the  attorney,  Sfc. 
issuing  it,  as  directed  at  the  foot  of  the  form,  ante,  291. 


6.  Writ  of  Execution  in  Detinue,  under  Section  78  of  the  C.  L.  P. 
Act,  1854, /or  the  Return  of  the  Chattel  detained,  and  J'or  a 
Distringas  until  returned,  separate  from  a  Writ  of  Execution  for 
Damages  or  Costs  (jb). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  to  the  sheriff  of 

(a)  See  the  notes  to  the  Form,  supra,  No.  2.  This  is  the  form  as  used 
before  the  C.  L.  P.  Act,  1854,  s.  78.  See  that  enactment  and  the  forms  given 
by  it,  infra. 

(6)  The  above  form  is  prescribed  by  R.  M.  V.  1854.  By  the  C.  L.  P. 
Act,  1854,  s.  78,  "  The  court  or  a  judp:e  shall  have  power,  if  they  or  he  see 
fit  so  to  do,  upon  the  application  of  the  plaintifi'  in  any  action  for  the  deten- 
tion of  any  chattel,  to  order  that  execution  shall  issue  for  the  return  of  the 
chattel  detained,  without  giving  the  defendant  the  option  of  retaining  such 
chattel  upon  paying  the  value  assessed,  and  that  if  the  said  chattel  cannot 
be  found,  and  unless  the  court  or  a  judge  should  otherwise  order,  the  sheriff 
shall  distrain  the  defendant  by  all  his  lands  and  chattels  in  the  said  sheriff's 
bailiwick,  till  the  defendant  render  such  chattel,  or,  at  the  option  of  the 
plaintiff,  that  he  cause  to  be  made  of  the  defendant's  goods  the  assessed 
value  of  such  chattel ;  provided  that  the  plaintiff  shall,  either  by  the  same 
or  a  separate  writ  of  execution,  be  entitled  to  have  made  of  the  defendant's 
goods  the  damages,  costs  and  interest  in  such  action."  It  will  be  seen  from 
this  enactment  that  this  writ  cannot  be  issued  without  a  rule  of  court  or 
order  of  a  judge.  The  court  has  power  to  rescind  a  judge's  order  made 
under  the  enactment.  {Chilton  \.  Carrington,  24  L.  J.,  C.  P.,  78.)  The 
enactment  does  not  apply  where,  at  the  trial,  the  value  of  the  chattel  has 
not  been  assessed.     (Id. ;  see  further  1  Pr.  10th  ed.  667.) 

The  19  &  20  Vict.  c.  97,  s.  2,  enables  a  plaintiff  in  an  action  for  a  breach 
of  contract  to  deliver  specific  goods  for  a  price  in  money,  to  obtain  execu- 
tion for  the  recovery  of  the  goods  themselves :  (see  the  enactment,  1  Pr. 
10  th  ed.  668.) 
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,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same,  and  without 
delay  you  cause  the  following  chattels,  that  is  to  say  [^here  enumerate 
the  chattels  recovered  by  the  jiidgment  for  the  return  of  which  exe- 
cution has  been  ordered  to  issue],  to  be  returned  to  A.  B.  which  the  said 
A.  B.  lately  in  our  court  before  us  [or  in  the  Common  Pleas,  "  before 
our  justices,"  or  in  the  Exchequer,  "  before  the  barons  of  our  Exche- 
quer^'] at  Westminster,  recovered  against  C  D.  in  an  action  for  the 
detention  of  the  same,  whereof  the  said  C.  D.  is  convicted:*  And  we 
further  command  you,  that  if  the  said  chattels  cannot  be  found  in  your 
bailiwick,  you  omit  not  by  reason  of  any  liberty  of  your  county,  but 
that  you  enter  the  same,  and  distrain  the  said  C.  D.  by  all  his  lands 
and  chattels  in  your  bailiwick,  so  that  neither  the  said  V.  D.,  nor  any 
one  for  him,  do  lay  hands  on  the  same  until  the  said  C.  D.  render  to 
the  said  A.  B.  the  said  chattels  :  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  Common  Pleas,  "  to 
our  justices,"  or  in  Excliequer,  "  to  the  barons  of  our  Exchequer"]  at 
Westminster,  immediately  after  the  execution  hereof,  and  have  you 

there  then  this  writ.     Witness at  Westminster,  the day  of 

,  in  the  year  of  our  Lord . 

Indorse  the  vorit  with  the  name  and  address  of  the  attorney,  S^c. 
xcho  issued  it,  as  directed,  ante,  291. 


6.  T7ie  like,  but  instead  of  a  Distress  until  the  Chattel  is  returned, 
commanding  the  Sheriff  to  levy  on  Defendant's  Goods  the  as- 
sessed Value  of  it  (a). 

[Proceed  as  in  the  preceding  form  until  the  asterisk  *,  and  then 
thus :]  And  we  further  command  you,  that  if  the  said  chattels  cannot 
be  found  in  your  bailiwick,  you  omit  not  by  reason  of  any  liberty  of 
your  county,  but  that  you  enter  the  same,  and  of  the  goods  and  chattels 

of  the  said  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ {the 

assessed  value  of  tlie  chattels),  whereof  the  said  C.  D.  is  also  con- 
victed, and  that  in  the  execution  of  this  our  last-mentioned  command 
you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in  this  behalf:  And 
in  what  manner  you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  the  Common  Pleas,  "  to  our  justices,"  or  in  the  Exchequer, 
'*  to  the  barons  of  our  Exchequer,"  as  the  case  may  be"]  at  Westmin- 
ster, immediately  after  the  execution  hereof,  and  have  you  there  then 

this  writ.     Witness at  Westminster,  the day  of ,  in  the 

year  of  our  Lord . 

Indorse  the  writ  with  the  name  and  address  of  the  attorney,  Sfc. 
who  issued  it,  as  directed  ante,  291. 


7.  Ft.  Fa.  where  the  Plaintiff  substantially  succeeds,  but  one  Issue  is 
found  for  Defendant. 

The  same  as  in  ordinary  cases,  see  No.  2. 


8.  Fi.  Fa.  where  one  Defendant  is  found  guilty  and  another 
acquitted. 

If  the  execution  be  for  the  plaintiff  it  is  the  same  as  in  ordinary 
(a)  This  form  is  prescribed  by  R.  M.  V.  1854. 
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cases,  see  No.  2 ;  and  if  it  be  for  the  defendant,  it  is  the  same  as  in 
ordinary  cases,  where  there  is  a  verdict  for  the  defendant  only. 


9.  JR.  Fa.  after  a  Suggestion  of  Death  of  Sole  Plaintiff. 

Victoria  [&c.  as  No.  2]  :  We  command  you,  that  yon  omit  not  hy 
reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and 
of  the  goods  and  chattels  of-  C.  D.  in  your  bailisvick  you  cause  to 

be  made  the  sum  of  £ ,  which  E.  F.,  deceased,  lately  in  our  court 

ef  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]  recovered  against  him, 
whereof  the  said  C.  D,  is  convicted,  [and  wnereupon,  upon  a  sugges- 
tion made  to  our  said  court  that  G.  H.  a,nd  I.  J.,  as  executors  of  the 
last  will  and  testament  of  the  said  E.  F.,  deceased,  are  entitled  to  have 
execution  of  the  judgment  aforesaid,  it  has  been  considered  by  our  said 
court  that  the  said  executors  ought  to  have  such  execution,  together 
with  interest  upon  the  said  sum,  at  the  rate  of  £4  per  centum  per 
annum,  from  the day  of ,  a.d. ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up,  and  have  those  monies,  with  such 
interest  as  aforesaid,  before  us  [or  in  C.  P.  "  before  our  justices,"  or 
in  Exch.  "  before  the  barons  of  our  Exchequer"]  at  Westminster,  im- 
mediately after  the  execution  hereof,  to  be  rendered  to  the  said  G  H., 
I.  J.  and  K.  L.,  as  executors  as  aforesaid ;  And  that  you  do,  &c. 

[Conclude  as  usual  as  in  No.  1.] 


10.  Fi.  Fa.  by  surviving  Plaintiffs  against  surviving  Defendants. 

Victoria  [&c.  as  No.  2],  to  the  sheriff  of ,  greeting :  We  com- 
mand you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  of  the  goods  and  chattels  of  E.  F. 

in  your  bailiwick,  you  cause  to  be  made  £ ,  which  A.  B.  and 

C.  D.  in  the  lifetime  of  the  said  C.  D.  now  deceased,  and  whom  the 
said  A.  B.  hath  survived,  lately  in  our  court  of  Q.  B.  [or  ''C.  P."  or 
"  Exch.  of  Pleas"],  recovered  against  the  said  E.  F.  and  one  G.  H. 
in  his  lifetime  since  deceased,  and  whom  the  said  E.  F.  hath  survived 
[&c.  conclude  as  in  No.  2,  stating  that  the  monies  are  to  be  rendered 
to  the  survivor,  Sfc.'\ 


1 1 .  Fi.  Fa.  after  a  Levy  of  Part  by  the  same  Sheriff  (a). 

Victoria  [&c.  a«  No.  2],  to  the  sheriflP  of ,  greeting :  Whereas 

by  our  writ  we  lately  commanded  you,  that  you  should  cause  to  be 

(a)  If  part  only  of  the  amount  indorsed  to  be  levied  is  levied  on  &  fieri 
facias,  or  if  part  is  levied  on  the  goods  under  an  elegit,  and  nihil  be  returned 
as  to  the  lands,  a  new  writ  of  execution  may  be  issued  for  the  remainder. 
But  if  any  part,  however  trifling,  has  been  levied,  the  plaintiff  cannot  sue 
out  any  other  writ  of  execution  until  after  the  first  writ  has  been  returned. 
{Coppendule  v.  Debonaire,  Barnes,  213  ;  Foster  v.  Jackson,  Hob.  58  ;  Wilson 
V.  Kingston,  2  Chit  Rep.  203  ;  Lawesv.  Codrington,  1  Dowl.  330  ;  The  Queen 
v.  The  Sheriff  of  Essex,  8  Scott,  363  ;  8  Dowl.  5  ;  Andrews  v.  Saunderson,  26 
L.  T.,  Exch.,  208.)  Therefore,  where  a  defendant  was  taken  under  a  ca.  to. 
before  the  return  of  afi.  fa.,  under  which  the  plaintifl'had  seized,  the  whole 
amount  of  the  levy  being  swallowed  up  by  the  landlord's  claim  for  rent, 
except  17«.  6d,,  which  went  towards  the  expenses  of  the  execution,  the  court 
set  aside  the  ca.  so.,  and  discharged  the  defendant  out  of  custody.     {Hodg- 
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made  of  the  goods  and  chattels  in  your  bailiwick  of  C.  D.  £ [&c. 

as  in  thefi.fa.\  together  with  interest  [&c.  a«  in  theJi.fa.X,  and  that 
you  should  have  that  money  and  interest  before  [&c.  as  in  tlte  fi.  fa.^ 
and  that  you  should  do  all  such  things  [&c.  a«  in  the  Ji.fa.\  and  that 
you  should  have  there  then  that  writ :  And  you,  at  a  day  now  past, 
returned  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the 
barons  of  our  Exchequer"],  that  by  virtue  of  the  said  writ  you  had 

caused  to  be  made  of  the  goods  and  chattels  of  the  said  C.  D.  £ , 

parcel  of  the  said  £ and  interest  aforesaid,  which  said  money  you 

had  ready  a.t  the  time  and  place  in  the  said  writ  contained,  as  by  the 
said  writ  you  were  commanded ;  and  that  the  said  C.  D.  had  not  any 
other  or  more  goods  or  chattels  in  your  bailiwick,  whereof  you  could 

cause  to  be  made  the  residue  of  the  said  £ and  interest,  or  any 

part  thereof,  according  to  the  exigency  of  that  writ*  {let  this  agree 
with  the  return) :  Therefore  we  command  you,  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same  and 


kinson  v.  Whalley,  2  C.  &  J.  86 ;  2  Tyrw.  174- ;  1  Dowl.  298;  and  see 
Wiyitle  V.  Freeman,  11  Ad.  &  E.  539;  Wihon  v.  Kingxton,  2  Chit  Rep.  203  ; 
see  also  Andrews  v.  Saunderson,  26  L.  T.,  Exch.,  208,  where  the  goods  of  one 
defendant  were  seized,  and  a  ca.  sa.  was  issued  against  another  without 
reciting  the  seizure,  &c.,  and  the  ca.  sa.  was  set  aside.)  And  even  where 
the  sheriff  withdrew  the  execution,  upon  the  defendant  entering  into  an 
agreement  with  the  plaintiff,  that  upon  payment  to  him  of  500^.,  portion  of 
the  debt,  the  officer  should  withdraw  ;  that  the  judgment  should  stand  as  a 
security  for  the  payment  of  the  residue  of  the  debt  by  instalments;  and  that 
in  default  in  payment  of  any  such  instalments,  the  plaintiff  should  be  at 
liberty  immediately  to  re-enter  into  possession:  no  return  was  made  to  the 
writ ;  but  default  being  made  in  payment  of  the  instalments,  a  second  writ 
of  testatum  ji.  fa,  was  issued,  indorsed  to  levy  the  amount  then  due  to  the 
plaintiff,  under  which  the  sheriff  re-entered  and  took  possession  of  the 
goods :  it  was  held,  that  there  was  an  actual  levy  under  the  first  writ  to  the 
extent  of  500/.,  and,  therefore,  that  the  second  writ  was  irregular,  since  it 
ought  not  to  have  issued  until  the  first  had  been  returned,  and  ought  to 
have  recited  the  first  writ  and  the  amount  levied  under  it  {Chapman  v. 
Bowlby,  8  M.  &  W.  249  ;  1  Dowl.,  N.  S.,  83 ;  and  see  Miller  v.  Parnell,  2 
Marsh,  78;  6  Taunt  370.)  It  seems  also  that  such  further  writ  must 
recite  the  first  writ,  stating  the  amount  levied  under  it  {Chapman  v.  Bowlby, 
supra;  and  see  Webber  v.  Hutchins,  8  M.  &  W,  319),  and  that  the  former 
musit  also  be  tested  after  the  return  of  the  latter:  (see  Reg.  v.  Tlie  Sheriff 
of  Essex,  8  Scott,  363 ;  8  Dowl.  5.)  If,  however,  the  sheriff  seize  goods 
under  a  fi.  fa.,  but  the  whole  of  them  are  already  seized  under  a  distress  for 
rent  (see  Edmond,  Assignee  af  the  Sheriff  of  Surrey,  v.  Ross,  9  Price,  512), 
or  are  already  in  custodia  legis,  or  assigned  under  a  bill  of  sale  {Dicas  v, 
Wwne,  10  Bing.  341 ;  2  Dowl.  762;  3  M.  &  Scott,  814),  and  he  afterwards 
withdrew  the  execution,  another  writ  of  execution  may  be  issued  and  exe- 
cuted before  the  return  of  theJJ.  fa.  Where  the  sheriff  had  withdrawn  from 
Eossession  under  afi,  fa.,  in  consequence  of  the  defendant  having  informed 
im  "  that  he  had  sold  the  goods  to  cheat  the  plaintiff,"  it  was  held,  that  he 
might  take  the  defendant  under  a  ca.  sa.  for  the  same  debt,  without  first  ob- 
taining the  return  of  the  fi.  fa.  {Knight  v.  Cokby,  5  M.  &  W.  274.)  One 
test  of  whether  there  has  been  a  levy  is  to  consider  whether  the  sheriff  w^s 
entitled  to  poundage :  (see  Chapman  v.  Bowlby,  supra,  per  Parke,  B.)  It 
may  be  added  that,  though  part  of  the  amount  of  the  judgment  be  levied 
under  a  fi.  fa.,  the  plaintiff  may  bring  an  action  on  the  judgment  for  the 
residue,  or  have  a  writ  of  revivor  upon  it,  before  the  return  of  such  fi.  fa. 
(Green  v.  Elgie,  1  Dowl.  344;  3  B.  &  Ad.  437  ;  Holmet  v.  NewUmdt,  8  Jur. 
614,  a  B.) 

oa 
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of  the  goods  and  chattels  in  your  bailiwick  of  the  said  C.  D.  you  cause 

to  be  made  the  sum  of  £ ,  residue  of  the  said  £ ,  together  with 

interest  aforesaid  [&c.  concltule  as  in  thefi.fa.  No.  2.] 

Indorse  the  xcrit  thus:  "  Levy  £ and  interest  on  ,  at  £4 

per  centum  per  annum,  from  the day  of ,  18 — ,  and  interest 

on  £ ,  at  £4  per  centum  per  annum,  from  the  last  mentioned  day, 

besides  sheriff's  poundage,  fees  and  other  expenses  of  this  execution." 

Indorse  it  also  with  name  and  address  of  attorney,  Sfc.  who  issued 
it,  as  directed  at  the  foot  of  the  form  No.  2. 


12.  The  like,  when  the  former  Levy  was  hy  a  Sheriff  of  another 
County. 

Victoria  [&c.  as  No.  2],  to  the  sheriff  of  ,  greeting :  Whereas 

by  our  writ  we  lately  commanded  our  sheriff  of ,  that  he  should 

cause  to  be  made  of  the  goods  and  chattels  in  his  bailiwick  of  C.  D. 

£ [&c.  as  in  the  fi.  j'a.'\,  together  with  interest  [&c.  as  in  the  f. 

fa.'\,  and  that  he  should  have  that  money,  together  with  such  interest 
as  aforesaid,  before  [&c.  as  in  thefi.fa.],  and  that  he  should  have 
there  then  that  writ :  Whereupon  the  said  sheriff  at  a  day  now  past 
returned  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the 
barons  of  our  Exchequer,"]  at  Westminster  aforesaid,  that  by  virtue 
of  the  said  writ  he  had  caused  to  be  made  of  the  goods  and  chattels  of 

the  said  C.  D.  £ parcel  of  the  said  £ and  interest  aforesaid, 

which  said  money  he  had  ready  at  the  time  and  place  in  the  said  writ 
contained,  as  by  the  said  writ  he  was  commanded  ;  and  that  the  said 
C.  D.  had  not  any  other  or  more  goods  or  chattels  in  his  bailiwick, 

whereof  he  could  cause  to  be  made  the  residue  of  the  said  £ and 

interest,  or  any  part  thereof,  according  to  the  exigency  of  that  writ 
{let  this  ofjree  with  the  return) :  Therefore  we  command  you  that  you 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same  and  of  the  goods  and  chattels  in  your  bailiwick  of  the  said 

C.  D.  you  cause  to  be  made  the  sum  of  £ ,  residue  of  the  said 

£ ,  together  with  interest  aforesaid  [&c.  conclude  as  in  the  fi.  fa. 

No.  2.] 

Indorse  the  writ  as  directed  at  the  foot  of  the  preceding  form. 
No.  11. 


13.  Fieri  Facias  where  the  Judge  certifies  for  speedy  Execution  for 
Part  (a). 

Victoria  [&c.  as  No.  2],  to  the  sheriff  of ,  greeting :  Whereas, 

at  the holden  at ,  in  and  for  the of ,  on  the 

day  of ,  certain  issues  before  then  joined  between  the  parties  in  an 

action  wherein  A.  B.  was  plaintiff  and  C.  D.  was  defendant,  and  then 

pending  in  our  court  of ,  came  on  to  be  and  was  tried  before , 

upon  which  trial  the  jury  found  a  verdict  for  the  said  A.  B.  against 

the  said  C.  D,  for over  and  above  the  said  costs  of  suit,  and 

for  those  costs  forty  shilhngs ;  and  thereupon  the  said ,  according 

to  the  statute  in  such  case  made  and  provided,  certified  on  the  back  of 
the  nisi  prius  record  in  that  action,  that  in  his  opinion  execution  ought 
to  issue  in  the  said  action  for  £ ,  part  of  the  said  £ ;  and 

(a)  As  to  the  necessity  for  a  special  writ  m  this  case,  see  Smith  v.  Dicken- 
ton,  ante,  290,  n. 
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whereupon  it  was  afterwards  considered  by  our  said  court  of ,  that 

the  said  A.  B.  should  recover  agaiust  the  said  C.  D.  in  the  said  action 

the  said  monies  so  recovered  by  the  said  verdict,  and for  bis  costs 

of  suit  whereof  the.  said  C,  D.  is  convicted  :  Therefore  we  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  yoiu-  county,  but 
that  you  enter  the  same,  and  of  the  goods  and  chattels  of  the  said  C.  D. 

in  your  bailiwick  you  cause  to  be  made  the  said  sum  of  £ ,  together 

with  interest  upon  that  sum  at  the  rate  of  £4  per  centum  per  annum 

from  the  day  of  ,  a.d.  ,  on  which  day  the  judgment 

aforesaid  was  entered  up,  and  that  you  have  that  money,  with  such 
interest  as  aforesaid,  before  us  [or  in  C.  P.  "  before  our  justices,"  or 
in  Exch.  "  before  the  barons  of  our  Exchequer"],  at  Westminster, 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 
A.  B.:  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and  required  to  do  in  this 
behalf,  and  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  C  P.  "  to  our  justices,"  or  in  Exch.  "to  the 
barons  of  our  Exchequer,"]  at  Westminster,  immediately  after  the  ex- 
ecution hereof;  and  have  you  there  then  this  writ.     Witness ,  at 

Westminster,  the day  of ,  a.d. . 

Indorse  the  writ  as  directed  at  the  foot  of  the  form,  supra.  No.  2. 


14.  Senewal  of  Fi.  Fa. 

By  the  C.  L.  P.  Act,  1852,  s.  124,  "A  writ  of  execution  issued 
after  the  commencement  of  this  act,  if  unexecuted,  shall  not  remain  in 
force  more  than  one  year  from  the  teste  of  such  writ,  unless  renewed 
in  the  manner  hereinafter  provided  ;  but  such  writ  may,  at  any  time 
before  its  expiration,  be  renewed,  by  the  party  issuing  it,  for  one  year 
from  the  date  of  such  renewal,  and  so  on  from  time  to  time  during  the 
continuance  of  the  renewed  writ,  either  by  being  marked  with  a  seal 
bearing  the  date  of  the  day,  month  and  year  of  such  renewal  {such 
seal  to  be  provided  and  kept  for  that  purpose  at  the  office  of  the 
masters  of  the  court  out  of  which  such  tcrit  issued),  or  by  such  party 
giving  a  written  notice  of  renewal  to  such  sheriff,  signed  by  the  party 
or  his  attorney,  and  bearing  the  like  seal  of  the  court ;  and  a  writ  of 
execution  so  renewed  shall  have  effect,  and  be  entitled  to  priority,  ac- 
cording to  the  time  of  the  original  delivery  thereof." 

By  sect.  125,  "  The  production  of  a  writ  of  execution,  or  of  the 
notice  renewing  the  same,  purporting  to  be  marked  with  such  seal, 
showing  the  same  to  have  been  renewed  according  to  this  Act,  shall  be 
sufficient  evidence  of  its  having  been  so  renewed." 

Previous  to  the  enactments  contained  in  these  two  sections,  a  writ  of 
execution  might  be  executed  at  any  time  after  its  teste,  however  re- 
mote the  period  might  be,  if  it  was  returnable  "  immediately  after  the 
execution"  of  it:  (see  1  Prac.  10th  ed.  577,  and  cases  there  collected.) 
And  it  might  be  at  any  time  lodged  with  the  sheriff  to  execute  it. 
Great  inconvenience  and  injustice  frequently  arose  from  this,  and  to 
remedy  them  the  above  enactments  were  passed.  In  accordance  with 
them  the  party  suing  out  the  execution  will,  where  he  has  got  posses- 
sion of  the  writ,  by  reasoij  of  his  not  yet  having  delivered  it  to  the 
sheriff  to  be  executed,  or  otherwise,  and  a  year  has  not  elapsed  since 
the  teste,  get  it  renewed  by  having  it  marked  at  the  master's  office 
with  the  seal  provided  for  by  the  Act,  and  delivering  it  to  the  sheriff 
to  be  executed,  before  the  expiration  of  a  year  from  the  date  of  such 
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renewal ;  or  if  he  does  not  wish  it  to  be  executed,  he  will  retain  pos- 
session of  the  writ  so  renewed,  and  get  it  renewed  again  in  like  manner 
fi'om  year  to  j'ear,  until  he  thinks  fit  to  deliver  it,  whilst  the  last  re- 
newal remains  in  force,  to  the  sheriff  to  be  executed.  If  the  writ  is  in 
the  possession  of  the  sheriff,  then,  instead  of  that  mode  of  renewal,  the 
party  issuing  the  execution  will,  before  the  expiration  of  the  year  from 
its  teste,  give  the  sheriff  the  notice  as  provided  by  the  Act,  and  will 
repeat  that  notice  every  year  whilst  the  renewal  writ  remains  in  force, 
until  it  is  executed,  or  until  he  no  longer  desires  it  to  be  so. 

Before  the  128th  section  of  the  C.  L.  P.  Act,  1852,  if  a  writ  of  exe- 
cution was  not  sued  out  within  a  year  and  a  day  after  judgment  was 
recovered,  it  was  necessary  to  revive  the  judgment  by  scire  facias  be- 
fore execution  could  be  sued  out  upon  it.  By  that  section,  during  the 
lives  of  the  parties  to  the  judgment,  or  those  of  them  during  whose 
lives  execution  might,  at  the  time  of  the  passing  of  the  Act  have 
issued  within  a  year  and  a  day  without  a  scire  facias,  and  within  six 
years  from  the  recovery  of  the  judgment,  execution  may  issue  without 
a  revival  of  the  judgment.  Since  this  enactment,  therefore,  a  writ  of 
execution  may  be  issued  at  any  time  within  six  years  after  the  recovery 
of  the  judgment,  without  getting  the  judgment  revived,  and  this 
whether  the  judgment  was  signed  before  or  after  the  commencement  of 
that  Act. 


15.  Notice  to  Sheriff  by  Plaintiff  of  the  Senewal  of  a  Fi.  Fa. 

In  the  Q.  B.  ["  C.  P."  or  "  Exeh.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  writ  of  fieri  facias  issued  herein  by  the  above- 
named  plaintiff,  and  bearing  date  the day  of ,  18—,  and  to 

you  directed  [or  "  directed  to  the  sheriff  of "],  has  been  renewed 

for  one  year  from  the day  of ,  18 — .     Dated  this  day 

of ,  A.D.  18 — .  Yours,  &c. 

P.  A.  (his  address)  attorney  for  the 

To  the  sheriff  of .  above-named  plaintin. 

(Seal  of  the  court.) 

16.  Alias  Fi.  Fa.    Pluries  Fi.  Fa. 

These  writs  are  the  same  as  the  original  writ  off.  fa.,  except  that, 
in  an  alias,  add  after  the  words  "  we  command  you"  the  words  "  as 
before  we  have  commanded  you,"  and  in  the  pluries  add  after  the  words 
*'  we  command  you"  the  words  "  as  often  before  we  have  commanded 
you."     See  further  as  to  these  writs,  1  Prac.  10th  ed.  638. 


17.  Venditioni  exponas  (a). 

Victoria  [&c.  as  No.  2],  to  the  sheriff  of ,  greeting :  Whereas  by 

our  writ  we  lately  commanded  you  that  you  should  cause  to  be  made 

of  the  goods  and  chattels  in  your  bailiwick  of  C.  D.  £ [&c.  as  in 

thefi.fa.],  together  with  iuterest  [&c.  as  in  thefi.  fa.'],  and  that  you 
should  have  that  money  with  such  interest  as  aforesaid  before  us,  [or 

(a)  As  to  this  writ,  and  when  it  should  be  issued,  and  the  proceedings 
upon  it,  see  1  Prac.  10th  ed.  636. 
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in  C.  P.  "  before  our  justices,"  or  in  Exchequer,  "  before  our  barons,"] 
at  Westminster,  immediately  after  the  execution  thereof,  to  be  rendered 
unto  the  said  A.  B.,  and  that  you  should  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  were  authorized  and 
required  to  do  in  that  behalf;*  and  you  at  a  day  now  passed  returned  to 
us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exchequer,  "  to  our  barons,"] 
at  Westminster,  that  by  virtue  of  the  said  writ  you  had  taken  good^ 
and  chattels  of  the  said  C.  D.  to  the  value  of  the  money  and  interest 
therein  mentioned,  which  goods  and  chattels  remained  in  your  hands 
for  want  of  buyere,  and  that  therefore  you  could  not  have  that  money 
and  interest  before  us  \or  in  C.  P.  "  before  our  said  justices,"  or  in 
Exchequer,  "  before  our  said  barons,"]  at  the  day  and  place  therein 
contained  as  you  were  thereby  commanded  {let  this  agree  udth  the 
return) :  Therefore  we,  being  desirous  that  the  said  A.  B.  should  be 

satisfied  the  said  £ [or  "  the  said  money"  and  interest,  command 

you,  that  you  expose  to  sale,  and  sell  or  cause  to  be  sold,  the  said 
goods  and  chattels  of  the  said  C.  D.  so  by  you  taken  as  aforesaid,  for 

the  best  price  you  can  get  for  the  same,  and  at  least  for  the  said  £ 

[or  "  the  said  money"]  and  interest ;  and  have  the  money  arising  fi*om 
such  sale  before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exchequer, 
"  before  our  barons,"]  at  Westminster,  immediately  after  the  execu- 
tion hereof,  to  be  rendered  unto  the  said  A.  B.,  and  have  yon  there 

then  this  writ.     (Witness name  of  chief  justice,  or  in  Exchequer 

of  chief  baron),  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 


18.  The  like,  aftei'  a  Levy  of  Part  and  Fi.  Fa.  for  the  Pesidue. 

\Same  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus :] 
and  you  at  a  day  now  past  returned  to  us  [or  in  C.  P.  "  to  our  jus- 
tices," or  in  Exchequer,  "  to  our  barons,"]  at  Westminster,  that  by 
virtue  of  the  said  writ  you  had  taken  goods  and  chattels  of  the  said 

C.  D.  to  the  value  of  [one  hundred  pounds,]  parcel  of  the  said  £ 

[or  '*  money"]  and  interest  therein  mentioned,  which  goods  and  chat- 
tels remained  m  your  hands  for  want  of  buyers,  and  that  therefore  you 

could  not  have  the  said  £ [or  "  money"]  and  interest  before  us  [or 

in  C.  P.  "  before  our  said  justices,"  or  in  Exchequer,  •'  before  our  said 
barons"]  at  the  day  and  place  therein  contained,  as  you  were  thereby 
commanded,  and  that  the  said  C.  D.  had  not  any  other  or  more  goods 
or  chattels  in  your  bailiwick,  whereof  you  could  cause  to  be  made  the 

residue  of  the  said  £ [or  "  money"]  and  interest,  or  any  part 

thereof  {let  this  agree  tcith  the  return)  :  Therefore  we,  being  desirous 

that  the  said  A.  B.  should  be  satisfied  the  said  £ [or  "  money"] 

and  interest,  command  you  that  you  expose  to  sale,  and  sell  or  cause 
to  be  sold,  the  said  goods  and  chattels  of  the  said  C.  D.  so  by  you 
taken  as  aforesaid,  and  have  the  said  sura  of  £100,  parcel  of  the  said 

£ [or  "  money"]  and  interest  aforesaid,  before  us  [or  in  C.  P. 

"  before  our  justices,"  or  in  Exchequer,  "  before  our  barons,"]  at 
Westminster,  immediately  after  the  execution  hereof,  to  be  rendered 
unto  the  said  A.  B.;  and  we  also  command  you  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and 
of  the  goods  qnd  chattels  in  your  bailiwick  of  the  said  C.  D.  you  cause 
to  be  made  £ ,  residue  of  the  said  £ [or  "  money"]  and  in- 
terest ;  and  have  that  money,  and  also  the  money  arising  from  the  sale 
aforesaid,  before  us  [&c,  as  in  the  preceding  form  to  the  words  "  this 
writ"]  ;  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the 
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second  year  of  our  reign  you  are  authorized  and  required  to  do  in  this 
behalf;  and  how  you  shall  have  executed  this  our  writ  make  appear 
to  us  [^or  in  C.  P.  "  to  our  said  justices,"  or  in  Exchequer,  "  to  the 
barons  of  our  Exchequer,"]  at  Westminster,  immediately  after  the 

execution  hereof,  and  have  you  there  then  this  writ.     Witness 

(name  of  chief  justice,  or  in  Exchequer  of  chief  baron),  at  West- 
minster, the day  of ,  a.d. . 


19.  Distringas  nuper  Vicecomitem  quod  Venditioni  exponat(d). 

Victoria  [&c.  as  No.  2],  to  the  sheriff  of ,  greeting :  We  com- 
mand you  that  you  distrain  S.  S.,  late  sheriff  of  your  county  as  afore- 
said, by  all  his  lands  and  chattels  in  your  bailiwick,  so  that  neither  he 
nor  any  one  by  him  do  lay  hands  on  the  same,  until  you  shall  have 
another  command  from  us  in  that  behalf,  and  that  you  answer  to  us 
for  the  issues  of  the  same*,  so  that  the  said  S.  S.  expose  to  sale  those 
goods  and  chattels  which  were  of  C.  D.,  in  your  bailiwick,  to  the 

value  of  £ ,  which  lately  in  our  court  of  Q.  B.  [or  "  C.  P."  or 

"  Exch.  of  Pleas"]  were  adjudged  to  the  said  A.  B.,  whereof  the  said 
C  J),  is  convicted,  and  which  goods  and  chattels  he  lately  took  by 
virtue  of  our  writ,  and  which  remain  in  his  hands  for  want  of  buyers, 
as  the  said  late  sheriff  hath  lately  returned  to  us  [or  in  C.  P.  "  to  our 
justices,"  or  in  Exchequer,  "  to  the  barons  of  our  Exchequer,"]  at 
Westminster,  and  have  that  money  before  us  [or  in  C.  P.  "  before 
our  justices,"  or  in  Exchequer,  "  before  our  barons,"]  at  Westminster, 
immediately  after  the  execution  hereof  (6),  to  be  rendered  unto  the  said 

A.  B.  and  have  you  there  then  this  writ.     Witness  {name  of 

chief  justice,  or  in  Exchequer  of  chief  baron),  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord . 


20.  The  like,  for  Part,  and  Fi.  Fa.  for  the  Residue. 

[Same  as  in  the  preceding  form  to  the  *,  and  then  thus :]  so  that  the 
said  S.  S.  expose  to  sale  those  goods  and  chattels  which  were  of  C.  D. 

in  your  bailiwick  to  the  value  of  £ ,  parcel  of  £ ,  which  A.  B. 

lately  in  our  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"]  re- 
covered against  the  said  C.  2).,  whereof  the  said  C.  D.  is  convicted, 
together  with  interest  [&c.  as  usual,  ante,  290],  and  which  said  goods 
and  chattels  he  lately  took  by  virtue  of  our  writ,  and  which  remain  in 
his  hands  unsold  for  want  of  buyers,  as  the  said  late  sheriff  hath  re- 
turned to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons 
of  our  Exchequer"]  at  Westminster,  at  a  day  now  past,  and  have  that 
money  before  us  [or  in  C.  P.  "  before  our  said  justices,"  or  in  Exch. 
"before  our  barons,"]  at  Westminster,  immediately  after  the  execution 
hereof,  to  be  rendered  unto  the  said  A.  B.  And  we  also  command  you 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  of  the  goods  and  chattels  in  your  bailiwick  of  the 
said  C.  D.  you  cause  to  be  made  £ ,  residue  of  the  said  £ and 


(a)  As  to  when  this  writ  should  be  issued,  and  the  practice  as  to  it,  see  1 
Prac.  10th  ed.  638. 

(6)  It  may  be  open  to  doubt  whether  this  writ  should  not  be  returnable 
on  a  day  certain  in  term.  It  is  apprehended,  however,  that  it  may  be  made 
returnable  as  in  the  above  form. 
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interest  aforesaid,  and  have  that  money  before  us  [or  in  C.  P.  "before 
our  justices,"  or  in  Exch.  "  before  our  barons,"]  at  Westminster  afore- 
said, immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 

A.  B.  for  the  residue  of  the  said  Jb* and  interest  aforesaid,  and  that 

you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in  this  behalf;  and  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  C.  P.  "  to  our  said  justices,"  or  in  Exch.  "  to  our  said 
barons,"]  at  Westminster,  immediately  after  the  execution  hereof; 

and  have  you  there  then  this  writ.     Witness {the  name  of  chief 

justice,  or  in  Exchequer  of  chief  baron),  at  Westminster,  the day 

of ,  in  the  year  of  our  Lord . 


21.  Entry  of  Fieri  Facias,  with  Pet  urn  of  Nulla  Bona  and  Award 
of  another  Fi.  Fa. 

[To  the  end  of  the  entry  of  the  judgment,  and  then  thus:"]  After- 
wards, that  is  to  say,  on  the day  of (teste  off-fa.),  the 

plaintiff  comes  here,  by  his  attorney  aforesaid,  and  prays  the  writ  of 
the  said  lady  the  Queen  of  fieri  facias,  to  be  directed  to  the  sheriff  of 

,  commanding  him,  that  he  omit  not  by  reason  of  any  liberty  of 

his  county,  but  that  he  enter  the  same,  and  of  the  goods  and  chattels 

of  the  defendant  in  his  bailiwick  he  cause  to  be  made  the  said  £ , 

together  with  interest  on  the  same,  at  the  rate  of  £4  per  centum  per 
annum,  from  the day  of ,  a.d. ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up ;  and  it  is  granted  to  him  returnable 
before  our  lady  the  Queen  [or  in  C.  P.  "  before  the  justices  of  our  lady 
the  Queen,"  or  in  Exch.  "  before  the  barons  of  our  lady  the  Queen"] 
at  Westminster,  immediately  after  the  execution  thereof:  *  And  after- 
wards, to  wit,  on (day  qffliruj  the  return),  comes  here  the  plain- 
tiff by  his  attorney  aforesaid ;  and  the  sheriff,  to  wit,  S.  S.  sheriff'  of 
the  said  county,  hereupon  returns  to  our  said  lady  the  Queen  [or  in 
C.  P.  "  to  the  said  justices,"  or  in  Exch.  "  to  the  said  barons"]  at 
Westminster  aforesaid,  that  the  defendant  hath  not  any  goods  or  chat- 
tels in  his  bailiwick,  whereof  he  can  cause  to  be  mad.-  the  said  £ 

and  interest,  or  any  part  thereo  (let  this  agree  with  the  return) :  And 
hereupon  the  plaintiff  prays  another  writ  of  our  said  lady  the  Queen 

of  fieri  facias,  to  be  directed  to  the  said  sheriff  of ,  commanding 

him  in  form  aforesaid ;  and  it  is  granted  to  him,  returnable  before  our 
said  lady  the  Queen  [or  in  C.  P.  "  before  the  said  justices,"  or  in 
Exch.  "before  the  said  barons"]  at  Westminster,  immediately  after 
the  execution  thereof,  &c. 


22.  Entry  of  Fieri  Facias  and  Return  of  Nulla  Bona,  and  Award 
of  Capias  ad  Satisfaciendum. 

[To  the  end  of  the  entry  of  the  judgment,  and  then  thus:']   After- 
wards, to  wit,  on  the day  of (^teste  off.  fa.),  the  plaintiff 

comes  here  into  court,  by  his  attorney  aforesaid,  and  prays  the  writ  of 

our  lady  the  Queen  of  fieri  facias  to  be  directed  to  the  sheriff  of , 

commanding  him  [&c.  as  in  the  preceding  form]  :  And  afterwards,  to 

wit,  on (day  offilinrj  return),  comes  into  court  here  the  plaintiff, 

by  his  attorney  aforesaid';  and  the  sheriff,  to  wit,  S.  S.  sheriff"  of  the 
county  aforesaid,  hereupon  returns  to  our  said  lady  the  Queen  \or  in 
C.  P.  "  to  the  said  justices,"  or  in  Exch.  "  to  the  said  barons*']  at 
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Westminster  aforesaid,  that  tLe  defendant  hath  not  any  goods  or 
chattels  [&c.  as  in  the  preceding  form  and  according  to  the  form  of 
the  return]  :  And  hereupon  the  plaintiff"  prays  the  writ  of  our  said 
lady  the  Queen  of  capias  ad  satisfaciendum,  to  be  directed  to  the  said 

sheriff"  of ,  commanding  him  that  he  omit  not  by  reason  of  any 

liberty  of  his  county,  but  that  he  enter  the  same,  and  take  the  de- 
fendant, if  he  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that 
he  may  have  his  body  before  our  said  lady  the  Queen  [or  in  C.  P. 
"  before  the  said  justices,"  or  in  Exch.  "  before  the  said  barous"]  at 
Westminster,  immediately  after  the  execution  thereof,  to  satisfy  the 

plaintiff  the  said  £ and  interest  aforesaid,  and  it  is  granted  to 

him,  &c. 

23.  Entry  of  Venditioni  exponas  and  JRetttm,  emd  Aicard  of  Fieri 
Facias  for  the  Residue. 

[Proceed as  in  No.  19,  to  the  asterisk*,  and  then  thus:]  And  after- 
wfiu^s,  to  wit,  on ,  comes  into  court  here  the  plaintiff,  by  his  at- 
torney aforesaid ;  and  the  sheriff,  to  wit,  S.  S.  esquire,  sheriff"  of  the 

said  county  of ,  returns,  that  by  virtue  of  the  writ  of  our  lady  the 

Queen  to  him  thereupon  directed,  he  hath  taken  goods  and  chattels  of 
the  defendant  to  the  value  of  £ — - — ,  which  remain  in  the  hands  of  the 
said  sheriff"  unsold,  for  want  of  buyers ;  wherefore  he  cannot  have  the 
said  money  before  our  said  lady  the  Queen  [or  t«  C.  P.  "  before  the 
said  justices,"  or  in  Exch.  "  before  the  said  barons"]  at  Westminster, 
on  the  daj'  aforesaid ;  and  tliat  the  defendant  hath  no  other  goods  or 
chattels  in  bis  bailiwick,  whereof  he  can  cause  to  be  made  any  more 
of  the  money  in  the  said  writ  mentioned  (let  this  agree  with  the  re~ 
turn)  :  Therefore  the  sheriff"  is  commanded,  that  he  expose  to  sale  the 
goods  and  chattels  aforesaid,  by  him  in  form  aforesaid  taken ;  and  that 
be  have  the  money  arising  from  such  sale  before  our  said  lady  the 
Queen  [or  in  C.  P.  "  before  the  justices  here,"  or  in  Exch.  "  before 
the  barons  here"],  immediately  after  the  execution  thereof,  to  be  ren- 
dered to  the  said  plaintiff  in  part  satisfaction  of  the  said  £ and 

interest  aforesaid.  The  said  sheriff  is  also  commanded,  that  he  omit 
not  by  reason  of  any  liberty  of  his  county,  but  that  he  enter  the  same, 
and  of  the  goods  and  chattels  of  the  defendant  in  his  bailiwick,  he 
cause  to  be  levied  £ ,  residue  of  the  said  £ and  interest  afore- 
said ;  and  that  he  have  that  money  and  interest  before  our  said  lady 
the  Queen  at  Westminster  [or  in  C.P.  "before  the  said  justices  here," 
or  in  Exch.  "before  the  said  barons  here"],  immediately  after  the  exe- 
cution thereof,  to  be  rendered  to  the  plaintiff"  for  the  said  residue  of  the 
said  £ and  interest  aforesaid,  &c. 


24.  Warrant  on  a  Fieri  Facias  (a). 

,  to  wit.     S.  S.  esquire,  sheriff"  of  the  said  county,  to and 

,  my  bailiffs,  greeting:    By  virtue  of  her  majesty's  writ  to  me 

(a)  The  warrant  should  be  in  writing.  (Hamon  ▼.  Lord  Jermyn,  1  L.  Raym. 
190.)  The  person  to  whom  it  is  directed  is  in  general  a  bound  bailiff:  that 
is,  a  bailiff  usually  bound  with  sureties  in  an  obligation  for  the  due  execu- 
tion of  his  office.  (1  Bla.  Com.  346;  see  Morris  v.  Parkinson,  1  C,  M.  &  R. 
163.)  But  it  may  be  directed  to  a  special  bailiff  nominated  by  the  plaintiff 
or  his  attorney  {Hamilton  v.  Dalziel,  2  W.  Bl.  952 ;  Porter  v.  Finer,  1  Chit. 
Rep.  613  ;  see  Foster  v.  Obadiah,  5  B.  &  C.  331),  and  whose  acts  the  sheriff 
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directed  and  delivered,  I  command  you  and  each  of  you,  jointly  and 
severally,  that  you  omit  not  by  reason  of  any  liberty  of  my  county, 
but  that  you  enter  the  same,  and  cause  to  be  made  of  the  goods  and 
chattels  of  C.  D.  in  my  bailiwick  £ ,  which  A.  B.  lately  recovered 


will  not  be  liable  for :  (see  Alder  son  v.  Davenport,  1  D.  &  L.  966.)  An  in- 
fant cannot,  it  seems,  be  a  sherifF's  bailiff.  {Cuckson  v.  Winter,  2  M.  &  R. 
313.)  The  bailiff  thus  appointed  cannot  make  a  deputy.  {Jackson  v.  Hill, 
10  Ad.  &  E.  484,  per  Patfeson,  J.;  and  see  Cuckson  v.  Winter,  2  M.  &  R. 
315;  Blatch  v.  Archer,  Cowp.  65.)  The  warrant  should  be  directed  to  the 
officer  who  is  to  execute  the  writ  (see  Housin  v.  Barrow,  6  T.  R.  122) ;  but 
it  seems  that  it  may  be  directed  to  the  chief  bailiff  of  a  liberty  and  his 
deputies,  as  there  may  be  known  deputies  within  the  franchise,  and  the 
sheriff  may  make  them  his  bailiffs  without  further  describing  them.  {Jack- 
son V.  Hill,  10  Ad.  &  E.  486,  per  Littledale,  J.)  A  variance  between  the 
writ  and  warrant  will  not,  it  seems,  affect  the  validity  of  the  execution  of 
the  writ.  {Rose  v.  Tomblinson,  3  Dowl.  49  ;  Astley  v.  Goodjer,  2  Dowl.  619; 
R.  v.  Fowler,  1  L.  Raym.  586.)  Where  an  arrest  took  place  on  a  warrant 
which  required  the  defendant  to  answer  "  A.  £.  and  two  others,"  it  was  held 
that  the  warrant  was  good  and  the  arrest  legal,  the  defendant  not  having 
been  misled  by  the  warrant.  (  Williams  v.  Lewis,  1  Chit  Rep.  611.)  It  need 
not  specify  the  court  out  of  which  the  writ  issued.  {Astley  v.  Goodjer,  2 
Dowl.  619;  2  C.  &  M.  582;  4  Tyr.  414.)  Where  an  instrument  in  the 
form  of  a  common  warrant  was  directed  by  the  sheriff  to  the  bailiff  of  a 
franchise,  describing  him  as  "  my  bailiff,"  and  requiring  the  arrest  to  be 
made  in  his,  the  sheriff's  bailiwick,  it  was  held  not  to  be  a  mandate.  {Jack- 
son V.  Hill,  10  Ad.  &  E.  447.)  If  the  warrant  be  directed  to  A.  B.,  and  after 
it  is  issued  A.  B.  insert  the  name  of  C.  D.  {Housin  v.  Barrow,  6  T.  R.  122  ; 
see  Pearson  v.  Yewens,  5  Bing.  N.  C.  489 ;  7  Dowl.  401  ;  Rohinson  v.  Yewens, 
5  M.  &  W.  149 ;  7  Dowl.  337  ;  Collins  v.  Yewens,  2  P.  &  D.  439),  or  if  the 
direction  or  any  other  part  of  it  be  left  blank,  and  filled  up  after  it  is 
issued  {Burslem  v.  Fern,  2  Wils.  47 ;  R.  v.  Hood,  1  Mood.  C.  C.  281),  it  will 
be  void,  and  any  arrest,  &c.  under  it  illegal.  The  sheriff  must  not  make  out 
the  warrant  until  he  has  the  writ  in  his  actual  possession.  If  he  does,  he  is 
liable  to  a  penalty  of  10/.  (6  Geo.  1,  c.  21,  s.  53);  and,  if  the  writ  be  exe- 
cuted, will  be  subject  to  an  action  (see  Hall  v.  Roche,  8  T.  R.  187),  and  the 
execution  will  be  invalid.  The  warrant  should  be  delivered  to  the  oiRcer  to 
whom  it  is  directed.  Until  such  delivery  he  is  not  justified  in  executing  the 
writ.  (4  Bac.  Abr.  452 ;  Green  v.  Jones,  1  Saund.  295,  n.  5  ;  Hall  v.  Roche, 
8  T.  R.  117;  Astley  v.  Goodjer,  2  Dowl.  619  ;  Collins  v.  Yewens,  10  Ad.  & 
E.  570;  2  P.  &  D.  439.)  Where  the  plaintiff's  attorney  obtained  from  the 
sheriff's  deputy  in  London  a  warrant,  which  he  sent  to  an  officer  in  the 
country  by  the  post,  but  did  not  pay  the  postage,  and,  the  officer  having  in 
consequence  refused  to  take  in  the  letter,  it  was  returned  to  the  Dead-letter 
Office,  the  court  held,  that  under  these  circumstances  the  sheriff  could  not 
be  called  upon  to  return  the  writ.  {Hart  v.  Weatherley,  4  Dowl.  171.)  The 
officer  named  in  the  warrant  should  execute  the  writ.  If  it  be  directed  to 
two  or  more  jointly  and  severally,  any  one  of  them  can  execute  it ;  but  when 
directed  to  several  jointly,  and  not  severally,  the  writ  must  be  executed  by 
all,  otherwise  it  will  be  illegal.  {Boyd  v.  Durand,  2  Taunt  161  ;  and  see  2 
M.  &  R.  316  a;  Co.  Lit  181b.)  It  is  not  necessary,  however,  that  the 
officer  to  whom  the  warrant  is  directed  should  be  the  person  who  actually 
executes  the  writ,  or  even  be  within  sight  when  it  is  executed  ;  but  he  must 
be  acting  in  its  execution ;  he  cannot  go  upon  another  business  or  stay  at 
home  and  send  a  third  person  to  execute  it.  {Blatch  v.  Archer,  Cowp.  65 ; 
and  see  Cuckson  v.  Winter,  2  M.  &  R.  315  c ;  Barrett  v.  Price,  1  Dowl.  725 ; 
2  M;  &  Scott,  339;  9  Bing.  566 ;  Fownes  v.  Stokes,  4  Bing.  125.)  See  fur- 
ther as  to  the  sheriff's  warrant  on  a  writ  of  execution  in  general,  1  Prac. 
10th  ed.  580. 
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against  him  in  her  niajest\''s  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of 

Pleas"]  at  Westminster,  together  with  interest  upon  the  said  £ 

at  the  rate  of  £4  per  centum  per  annum  from  the day  of 

(as  infi.fa.\  so  that  I  ma\'  have  that  money  and  interest  before  her 
said  majesty  [or  in  C.  P.  "  before  her  majesty's  justices,"  or  in  Exch. 
**  before  her  majesty's  barons"]  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  ^ .  jB.  as  required  by  the 
said  writ,  and  that  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  the  reign  of  Queen  Victoria  I  am  authorized  and 
required  to  do  in  this  behalf;  and  have  you  this,  and  so  forth  ;  and  in 
what  manner  you  shall  have  executed  this  warrant  certify  to  me  imme- 
diately after  the  execution  hereof.     Given  under  the  seal  of  my  office, 

the day  of ,  a.d. . 

By  the  sheriff. 

(Seal  of  office.) 
Levy  [&c.  give  a  direction  to  the  bailiff  to  make  a  levy  correspond- 
ing with  the  indorsement  on  the  writ.] 


25.  Rtde  to  Return  the  Writ  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  18—. 

B.  ~\      It  is  ordered,  that  the  [late  (insert  this  where  the  rule  is  upon 

V.    >  the  late  sheriff')]  sheriff  of  the  county  of shall  within  four 

D.  J  days  (in  London  or  Middlesex,  or  eight  days  in  any  other  county) 


(a)  It  is  not  ufual  for  the  sheriff  to  return  writs  of  execution  unless  ruled 
to  dp  so,  although  in  strictness  he  is  bound  to  return  them  when  executed : 
(see  5  Co.  90 ;  4  Ca  64,  67  ;  Oteashy  v.  Barnes,  10  East,  73 ;  Rowland  v. 
Veale,  Cowp.  18.)  Strictly  speaking  no  writ  can  be  returned  before  it  is  re- 
turnable, although  the  court  or  judge  may  order  a  sheriff  to  return  what  he 
has  done  upon  it,  and  so  in  some  sense  return  the  writ:  (see  per  cur.  in 
Lewis  V.  Holmes,  10  Q.  B.  898.)  It  may  be  added,  that  a  writ  returnable 
immediately  after  it  is  executed,  is  not  returnable  until  executed  :  (see  Id.) 
In  some  cases  it  is  absolutely  necessary  that  the  writ  should  be  returned. 
Thus,  if  lands  be  extended  on  an  elegit,  and  the  inquisition  held  under  it 
must  be  returned,  otherwise  the  tenant  by  ehgit  will  have  no  title.  (5  Co. 
90  a ;  4  Co.  74  ;  2  Inst.  396  ;  Com.  Dig.,  Execution  ;  Carraway  v.  Harring- 
ton, Cro.  Jac.  569;  Palmer  v.  Humphrey,  Cro.  El.  584.)  Also,  where  the  full 
amount  of  the  judgment  is  not  realised  by  the  writ,  and  it  is  expedient  to 
issue  another  writ  to  enforce  payment  of  the  remainder,  it  is,  as  we  have 
seen  (ante,  296),  essentid  that  the  first  writ  should  be  returned,  in  order  to 
recite  the  return  in  the  fresh  writ.  It  may  sometimes  be  advisable  to  compel 
the  sheriff  to  return  the  writ,  in  order  to  prevent  improper  conduct  in  the 
officer:  (see  Edmunds  v.  Watson,  7  Taunt  5.)  It  is  also  sometimes  expe- 
dient to  do  so  if  the  propriety  of  the  sheriff's  charges  for  executing  the  writ 
be  questioned. 

The  sheriff  cannot  be  ruled  to  return  the  writ  where  there  has  been  any 
collusion  between  the  sheriff's  officer  and  the  plaintiff  or  his  attorney  {Rus- 
ton  V.  Hatfield,  3  B.  &  Aid.  204;  1  Chit.  Rep.  613),  or  where  the  action  or 
execution  of  the  writ  has  been  compromised  {Alchin  v.  Wells,  5  T.  R.  470  ; 
Hodges  v.  Jordan,  5  Dowl.  6;  Hepworth  v.  Sanderson,  infra),  or  where  the 
writ  has  been  executed  by  a  special  bailiff  (Pa//«ier  v.  Palliser,  1  Chit  Rep. 
614,  n. ;  and  see  Harding  v.  Holder,  2  Man.  &  G.  914  ;  3  Scott,  N.  R.  293), 
or  the  like ;  and  if  so  ruled  he  may  apply  to  the  court  or  a  judge  to  set  aside 
the  rule.  (Id.)  Where  the  plaintiff  sent  the  warrant  in  a  letter  by  post  to 
the  officer,  but  the  letter  not  being  post  paid,  the  officer  refused  to  take  it 
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next  after  notice  of  this  rule,  to  be  given  to  his  under-sheriff  [or  if  the 
rule  be  on  the  sheriffs  of  London,  say  "  that  the  sheriffs  {or  *  late  she- 


in,  it  was  held  that  the  sheriff  could  not  be  ruled  to  return  the  writ.  {Hart 
V.  Weatherley,  4  Dowl.  171.)  Nor  can  he  be  ruled  to  return  a  ca.  sa.  where 
the  defendant  has  become  a  bankrupt,  and  the  plaintiff  consents  to  become 
his  assignee :  {per  Titidal,  C.  J.,  8  Bing.  20.)  And,  where  a  mandate  on  a 
ca.  sa.  issued  to  the  bailiff  of  a  liberty  to  arrest  the  defendant,  who  was 
afterwards  discharged  under  the  Insolvent  Debtors  Act  out  of  the  custody 
of  the  sheriff,  and  the  plaintiff  became  his  assignee,  the  court  held,  that  the 
plaintiff  was  estopped  from  ruling  the  bailiff  to  return  the  mandate.  {Hep- 
worth  V.  Sanderson,  8  Bing.  19;  1  M.  &  Scott,  64.)  Nor  can  he  be  so  ruled 
if  the  writ  is  an  absolute  nullity  {Brown  v.  M'MHlan,  7  M.  &  W.  168,  per 
Parke,  B.);  but  he  might  if  it  be  only  irregular:  (see  per  Parke,  B.,  Jones 
V.  Williavis,  8  M.  &  W.  357.)  In  some  of  these  cases,  although  the  sheriff 
cannot  be  thus  ruled  to  return  the  writ,  yet  if  he  refuse  to  return  it,  and  it 
is  necessary  to  have  a  return,  he  might,  on  a  special  application  for  that 
purpose,  be  ordered  to  return  it  on  being  indemnified  to  the  satisfaction  of 
the  master  or  otherwise. 

The  sheriff  can  only  be  thus  ruled  to  return  the  writ  whilst  he  is  in  office, 
or  within  six  months  after  he  goes  out  of  it.  (20  Geo,  2,  c.  37,  s.  2  ;  R.  v. 
Jmes,  2  T.  R.  1 ;  R.  v.  Adderley,  Doug.  463,  n. ;  Yaroth  v.  Hopkins,  3  Dowl. 
711  ;  2  C,  M.  &  R.  250 ;  Tho7nas  v.  Newman,  2  Dowl.,  N.  S.,  33.)  These 
months  are  lunar  months.  {R.  v.  Adderley,  Doug.  463  ;  and  see  R.  v.  Sheriff 
of  Middlesex,  4  East,  604.)  If  he  be  ruled  before  the  expiration  of  the  six 
months,  and  he  disobey  the  rule,  the  statute  does  not  prevent  an  application 
for  an  attachment  for  such  disobedience  after  that  time.  {R.  v.  Adderley, 
Doug.  463,  n.)  Under  special  circumstances  he  might  be  ordered  to  make 
a  return  after  the  expiration  of  the  six  months,  on  being  indemnified :  (see 
Wilton  V.  Chambers,  3  Dowl.  333.) 

Either  party  may  in  general  rule  the  sheriff  to  retin-n  the  writ  if  it  become 
necessary  for  him  to  have  such  return :  (see  France  v.  Clarkson,  2  Dowl. 
532.)  But  the  party  against  whom  the  writ  is  issued  cannot  obtain  such 
rule  unless  the  writ  has  been  executed  {see  Daniels  v.  Gompertz,  3  Q.  B.  322; 
2  G.  &  D.  751) ;  and  even  where  it  has  been  executed  he  cannot,  it  seems, 
in  general  obtain  it  without  showing  some  special  grounds  for  it  (  Williams 
V.  Webb,  2  Dowl.,  N.  S.,  904) ;  or  unless,  perhaps,  the  opposite  party  consent 
to  it.  It  has  been  held  that  a  defendant  might  rule  the  sheriff  to  return  a 
fi./a.  whether  the  goods  seized  were  sold  to  others  or  redeemed  by  himself, 
or  although  he  paid  the  debt,  &c.,  after  the  sheriff  had  kept  possession  for  a 
considerable  time  at  his  desire,  to  enable  him  to  pay  without  resorting  to  a 
sale.     {Edmunds  v.  Watson,  7  Taunt.  5;  2  Marsh.  330.) 

The  mode  of  compelling  the  sheriff  or  late  sheriff  to  make  the  return  is  by 
a  side-bar  rule,  or  by  a  rule  obtained  by  motion  in  court :  the  latter  course 
being  adopted  only  in  special  cases  where  you  cannot  obtain  a  side-bar  rule 
as  of  course.  In  order  to  obtain  the  common  side-bar  rule  make  out  a  prae- 
cipe for  it,  and  apply  to  the  proper  clerk  at  the  Master's  office,  who  will 
draw  it  up.  It  may  be  obtained  on  the  last  as  well  as  on  any  other  day  in 
term.  (R.  150,  H.  T.  1853.)  If  the  rule  be  on  the  late  sheriff  it  should 
style  him  "  late  sheriff."  {R.  v.  Sheriff  of  Cornwall,  7  Dowl.  600.)  By 
r.  132,  H.  T.  1853,  "  No  judge's  order  shall  issue  for  the  return  of  any  writ, 
or  to  bring  in  the  body  of  a  defendant,  but  a  side-bar  rule  shall  issue  for 
that  purpose  in  vacation  as  in  term,  which  shall  be  of  the  same  force  and 
effect  as  side-bar  rules  made  for  that  purpose  in  term."  By  r.  130,  H.  T. 
1853,  "  All  rules  upon  the  sheriffs  of  London  and  Middlesex  to  return  writs, 
or  to  bring  in  the  bodies  of  defendants,  shall  be  four-day  rules,  and  upon 
other  sheriffs  eight-day  rules." 

A  copy  of  the  rule  (with  the  name  of  the  officer  by  whom  the  writ  was 
executed  indorsed  on  it)  must  be  served  personally  on  the  sheriff  or  his 
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rifis')  of  London  shall  within  four  days  next  after  notice  of  this  rule 
to  be  given  to  their  secondaries"],  peremptorily  return  the  writ  of  fieri 
facias  issued  between  the  parties  *. 

Side  bar  (Q.  B.  or  Exch.),  or  in  C.  P.  "  In  the  Treasury  Chamber 
at  the  instance  of  the  plaintiff." 

By  the  Court. 

26.  Return  of  Fieri  Feci  (a). 
By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of 

under-sherifiF  (see  Cave  v.  Price,  Barnes,  30 ;  Vaughan  v.  Sawyer,  Id.  35 ;  see 
R.  V.  Colesf  Doug.  420,  as  to  service  on  under-sheriff's  agent),  or  deputy, 
appointed  under  the  3  &  4  Will.  4,  c.  20,  and  the  original  rule  at  the  same 
time  shown  to  him.     {Barnard  v.  Berger,  1  New  Rep.  121 ;  R.  v.  Smithies, 

3  T.  R.  351 ;  r.  16.S,  H.  T.  1853.)  A  service  of  the  rule  itself  instead  of  the 
copy  would  do,  but  this  is  not  the  practice  :  (see  Leaf  v.  Jones,  3  Dowl. 
315.)  In  London  it  is  served  on  the  deputy  secondary,  at  his  office,  5,  Ba- 
singhall  Street;  in  Middlesex,  on  Mr.  Burchell,  at  the  sheriff's  office, 
9,  Red  Lion  Square  ;  in  Surrey,  either  on  the  sheriff  or  under-sheriff,  or  on 
his  agent  in  London.  {R.  v.  Coles,  Doug.  420.)  When  you  serve  the  copy 
of  the  rule  make  a  memorandum  of  the  name  of  the  person  on  whom  you 
have  served  it,  that  you  may  insert  it  afterwards  in  your  affidavit  of  service. 

By  r.  131,  H.  T.  1853,  "  When  the  rule  to  return  a  writ  expires  in  vaca- 
tion, the  sheriff  shall  file  the  writ  at  the  expiration  of  the  rule,  or  as  soon 
after  as  the  office  shall  be  open  ;  and  the  officer  with  whom  it  is  filed  shall 
indorse  the  day  and  hour  when  it  was  filed." 

By  r.  133,  H.  T.  1853,  "  In  case  a  rule  shall  issue  in  vacation  for  the 
return  of  any  writ  of  capias,  ca.  sa.,  fi- fa.,  elegit,  habere  facias  possessionem, 
venditioni  exponas,  or  other  writ  of  execution,  and  such  rule  shall  have  been 
duly  served,  but  obedience  shall  not  have  been  paid  thereto,  an  attachment 
shall  issue  for  disobedience  of  such  rule,  whether  the  thing  required  by  such 
rule  shall  or  shall  not  have  been  done  in  the  meantime." 

The  court  or  a  judge  may  enlarge  the  time  limited  by  the  rule  for  making 
the  return,  and  this  is  often  granted  where  the  justice  of  the  case  requires 
it  for  the  sheriff's  protection,  as  where  the  defendant,  who  has  been  arrested 
on  a  ca.  sa.,  is  too  ill  to  be  removed,  or  the  like:  (see  Jones  v.  Robinson,  12 
L.  J.,  Exch.,  415;  2  Dowl.,  N.  S.,  1044;  Wells  v.  Pickman,  7  T.  R.  174.) 
It  is  often  granted  on  applications  under  the  Interpleader  Act  in  the  case 
of  adverse  claims  to  the  goods  seized  under  a.fi.fa. 

The  costs  of  obtaining  the  rule,  in  general,  fall  upon  the  party  obtaining 
it,  and  the  defendant  is  not  liable  for  the  same  in  the  absence  of  an  express 
undertaking  to  pay  them.  (Hutchinson  v.  Humbert,  8  M.&  W.638.)  If  the 
rule  be  not  obeyed,  they  will  in  general  eventually  fall  on  the  sheriff. 

If  the  sheriff  be  improperly  ruled  to  return  the  writ,  his  course  is  to  move 
the  court  or  apply  to  a  judge  to  set  the  rule  aside.    (Z)e  Moranda  v.  Dunkin, 

4  T.  R,  119 ;  Hamilton  v.  Dalzill,  2  Bl.  Rep.  952.) 

The  sheriff  must  return  the  writ  within  the  time  limited  by  the  rule,  or 
enlarged  time,  if  any  allowed  (or  if  the  office  of  the  master  who  now  acts  as 
custos  brevium  be  closed,  as  soon  as  it  opens),  and  this  whether  in  termor 
vacation;  otherwise  he  will  be  in  contempt,  and  subject  to  an  attachment, 
(R.  133,  H.  T.  1853,  supra.)  In  order  to  make  sheriffs  punctual  in  their 
return  of  a  writ,  it  is  ordered  by  r.  131,  H.  T.  1853,  supra,  that  "  the  officer 
with  whom  it  is  filed  shall  indorse  the  day  and  hour  when  it  was  filed." 
When  the  time  limited  by  the  rule  or  order  has  expired,  search  with  one  of 
the  masters,  or  his  clerk  or  messenger,  at  the  Treasury  Chamber,  West- 
minster Hall,  if  the  writ  have  been  retxu-ned. 

(a)  As  to  this  retina,  see  Wats.  291 ;  1  Pr.  10th  ed.  634. 

As  regards  the  form  of  the  sheriff's  return  in  general  to  a  writ  of  execu- 
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the  goods  and  chattels  of  the  within-named   C.  D.  the  monies  \or 

£ ]  and  interest  within  mentioned,  which  I  have  ready  before  her 

majesty  [or  in  C.  P.  **  before  her  majesty's  justices,"  or  in  Exch. 
"  before  the  barons  of  her  majesty's  Exchequer''^,  at  the  day  and 
place  within  mentioned,  to  be  rendered  to  the  said  A.  B.  as  I  am 
within  commanded. 

The  answer  of  S.  S.  esq.,  sheriff. 


27.  Return  of  Nulla  Bona  (a). 

The  within-named  C.  D.  has  no  goods  or  chattels  in  my  bailiwick 

whereof  I  can  cause  to  be  made  the  monies  [or  "£ "]  and  interest 

within  mentioned,  or  any  part  thereof,  as  I  am  within  commanded. 

The  answer  of  S.  S.  esq.,  sheriff. 


28.  Return  of  Fieri  Feci  for  Part,  and  Nulla  Bona  as  to  Residue  (b). 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of 
the  goods  and  chattels  of  the  within-named  C.  D.  to  the  value  of 

£ ;  which  said  money  I  have  ready  before  our  lady  the  Queen 

[or  in  C.  P.  "  before  the  justices  of  our  lady  the  Queen,"  or  in  the 
Exch.,  "  before  the  barons  of  her  majesty's  Exchequer,"]  at  the  day 
and  place  within  mentioned,  to  be  rendered  to  the  said  A.  B.:  And  I 
further  certify  that  the  said  C.  D.  hath  no  more  goods  or  chattels  in 
my  bailiwick,  whereof  I  can  cause  to  be  made  the  residue  of  the  within- 

tion,  it  must,  in  the  first  place,  be  certain  (Bro.  Return  de  Briefe,  pi.  8. ; 
Roll.  Abr.  "  Retom,"  (L) ;  Wats.  Sheriff,  69),  but  so  much  certainty  is  not 
required  in  it  as  in  pleading.  {Reynolds  v.  Barford,  2  D.  &  L.  327,  and  cases 
there  cited.)  It  must  answer  the  whole  writ  (Roll.  Abr.  "  Return,"  (M),  2  ; 
Wats.  Sheriff,  69;  R.  v.  Sheriff  of  Middlesex,  1  Marsh.  344)  up  to  the  period 
when  the  return  is  made:  (see  Palmer  v.  Potter,  Cro.  Eliz.  512;  Perkins  v. 
Meacher,  1  Do  a  1.  21  ;  Cavenangh  v.  Collett,  4  B.  &  Aid.  279  ;  Baker  v.  Daven- 
port, 8  D.  &  R.  606.)  It  must  not  falsify  the  writ  (Com.  Dig.  "  Retorn," 
(E),  4;  Moor  v.  Watts,  2  Salk.  581 ;  1  Ld.  Raym.  613),  or  be  contrary  to  a 
former  return  of  the  sheriff  or  of  his  predecessor.  (Roll.  Abr.  "  Return," 
(E),  (F);  Vin.  Abr.  "  Retorn,"  (E),  (T).)  It  should  be  in  the  sheriff's 
name.  (Plowden,  62 ;  and  see  R.  v.  Dunn,  1  C.  &  K.  730  ;  Stroud  v.  Watts, 
15  L.  J.,  C.  P.,  196;  R.  v.  Perkin,  7  Q.  B.  165.)  The  sheriff  ought  to  put 
his  christian  and  surname  to  it  {Dive  v.  Manningham,  Plowd.  63;  Fitz.  Re- 
torn, 8);  but  the  omission  would  not  render  it  bad,  though  the  sheriff  might 
be  amerced.  {Dal ton  v.  Thorpe,  Cro.  El.  767.  Sed  qucere,  see  Watson, 
Sheriff,  69.)  And  when  there  are  two  sheriffs  both  ought  to  put  their  names, 
or  it  would  be  no  return  at  all.  {Lamb  v.  Wiseman,  Hob.  70 ;  Curie's  case, 
11  Rep.  4.)  Where  a  new  sheriff  makes  a  return  to  a  writ  which  has  been 
executed  by  a  predecessor,  he  should  return  that  his  predecessor  delivered  it 
to  him,  with  the  latter's  return  thereon.  {R.  v.  Sheriff  of  Middlesex,  4  East, 
604.)  Any  defect  in  the  formal  part  of  the  return  will  be  cured  by  the 
words  "in  manner  and  form  as  I  am  within  commanded."  (Fitz.  Retorn, 
44 ;  Wats.  Sheriff,  68.)  The  return  is  made  on  the  back  of  the  writ  itself, 
but  if  the  return  be  long  a  schedule  is  usually  annexed,  and  referred  to  in 
the  indorsement  on  the  writ.  See  further  as  to  the  sheriff's  return,  and  how 
far  it  is  conclusive,  and  the  consequences  of  its  being  false,  and  when  it  may 
be  amended,  1  Pr.  10th  ed.  589  to  593. 

(a)  As  to  this  return,  see  Wats.  Sheriff,  290 ;  1  Pr.  10th  ed.  634. 

(6)  As  to  this  return,  see  Wats.  Sheriff,  291  ;  1  Pr.  10th  ed.  634. 
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mentioned  monies  [or  "  £ "]  and  interest,  or  any  part  thereof,  as  I 

am  within  commanded. 

The  answer  of  S.  S.  esq.,  sheriff. 


29.  Return  of  Fieri  Feci  for  Part,  and  that  Sheriff  Jias  paid  part  of 
Sum  levied  to  the  Landlord,  for  Bent,  and  retains  for  Poundage, 

^c.{a). 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of 
the  goods  and  chattels  of  the  within-named  C.  D.  to  the  value  of 
£ ;  £ ,  part  whereof  I  have,  at  the  request  of  the  within- 
named  A.  B.,  paid  to  Z.  X.,  the  landlord  of  the  premises  on  which  the 

said  goods  and  chattels  were  taken,  for  £ rent  due  to  him  for  the 

said  premises  at last,  such  sum  not  exceeding  a  year's  rent  of  the 

said  premises ;  and  I  have  retained  in  my  hands  £ for  poundage, 

oflBcers'  fees,  and  other  expenses  of  the  execution;  and  £ ,  the 

residue  of  the  said  £ ,  I  have  ready  before  our  lady  the  Queen, 

lor  in  C.  P.  "before  the  justices  of  our  lady  the  Queen,"  or  in  Exch. 
"before  the  barons  of  her  majesty's  Exchequer,"]  to  be  rendered  to 
the  within-named  A.  B.  as  within  commanded :  And  the  said  C.  D. 
hath  not  any  more  goods  or  chattels  in  my  bailiwick,  whereof  I  can 

cause  to  be  made  the  residue  of  the  within  monies  [^or  "£ "]  and 

interest,  or  any  part  thereof,  as  I  am  within  commanded. 

The  answer  of  <S.  S.  esq  ,  sheriff. 


30.  The  like,  for  Rent  and  Taxes ;  to  be  annexed  to  the  Writ(jb). 

I  certify  and  return,  that,  by  virtue  of  the  writ  hereto  annexed,  I 
have  caused  to  be  made  of  the  goods  and  chattels  of  C.  D.  in  the  said 

writ  named  in  my  bailiwick,  £ ;   £ ,  part  whereof,  at  the 

request  of  the  said  within-named  A.  B.,  I  have  paid  to  L.  L.  of , 

the  landlord  of  the  premises  whereon  the  goods  and  chattels  were  seized, 
for  rent  (not  exceeding  one  year)  due  to  the  said  landlord  for  and  in 

respect  of  the  said  premises  on  last ;  and  which  said  premises  at 

the  time  of  the  seizure  by  me  of  the  said  goods  and  chattels,  under 
and  by  virtue  of  the  said  writ,  were  in  the  tenure  and  occupation  of 

the  said  C.  D.,  as  tenant  thereof  to  the  said  L.  L. ;  £ ,  further 

part  thereof,  I  have  paid  for  taxes  (not  exceeding  one  year)  due  from 
the  said  C.  D.  to  her  majesty ;  £— — ,  further  part  thereof,  I  have 
retained  for  poundage,  officers'  fees,  and  other  expenses  of  the  execu- 
tion ;  and  £ ,  residue  thereof,  I  have  paid  to  the  said  A.  B.  (or  if 

not  already  paid,  see  the  next  form) :  And  I  further  certify  that  the 
said  C.  D.  hath  no  more  goods  or  chattels  in  my  bailiwick  whereof  I 

can  cause  to  be  levied  the  residue  of  the  said  monies  \or  "£ "] 

and  interest,  or  any  part  thereof. 

By  the  same  sheriff. 

\Make  the  folloxcing  indorsement  on  theicirit:'\  The  execution  of  this 
wnt  appears  in  the  schedule  hereunto  annexed. 

The  answer  of  S.  S.  esq.,  sheriff. 

(o)  As  to  this  return,  see  Wats.  Sheriff,  274,  279 ;  1  Pr.  10th  ed.  634;  see 
also  Reynolds  v.  Barford,  7  M.  &  Gr.  449,  and  a  form  of  return  there.  It 
would  seem  a  return  in  the  ordinary  form,  not  noticing  the  payment  of  the 
rent,  would  do:  (see  IVintle  v.  Freeman,  11  Ad.  &  Ell.  539;  1  Pr.  10th  ed. 
634.) 

{b)  See  WintU  v.  Freeman,  11  Ad.  &  £1L  542;  1  Pr.  10th  ed.  634,  609 
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31.  The  like,  for  Taxes  only  (a). 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of 
the  goods  and  chattels  of  the  witliin-named  C.  D.  to  the  value  of 

£ ;  part  whereof,  to  wit,  £ ,  I  have  paid  to  L.  L.  for  Queen's 

taxes  (not  exceeding  one  year)  due  for  and  in  respect  of  the  premises 
•whereon  the  goods  and  chattels  were  seized  by  me  at  the  time  of 
seizing  the  said  goods  and  chattels ;  and  I  have  retained  in  my  hands 
£ ,  for  poundage,  officers'  fees,  and  other  expenses  of  the  execu- 
tion; and  £ ,  the  residue  of  the  said  £ ,  I  have  ready  before 

our  said  lady  the  Queen  [or  in  C.  P.  *'  before  the  justices  of  our  lady 
the  Queen,"  or  in  Exch.  "  before  the  barons  of  her  majesty's  Exche- 
quer"] to  be  rendered  to  the  said  A.  B.,  as  I  am  within  commanded : 
And  the  said  C.  D.  hath  not  any  more  goods  or  chattels  in  my  baili- 
wick, whereof  I  can  cause  to  be  made  the  residue  of  the  within-men- 
tioned monies  [or  "  £ "]  and  interest,  or  any  part  thereof,  as  I  am 

within  commanded. 

The  answer  of  S.  S.  esq.,  sheriflp. 


32.  Return  of  Fieri  Feci  as  to  Part,  and  an  Interpleader  Order  as 
to  Residue  (b). 

I  certify  and  return  that  by  virtue  of  the  writ  hereto  annexed  I  have 
caused  to  be  made  of  the  goods  and  chattels  of  C.  D.  in  the  said  writ 

named,  to  the  value  of  £ ,  of  which  said  £ I  have  paid  and 

retained  in  my  hands  £ ,  part  thereof,  for  poundage,  officers'  fees 

and  other  expenses  of  the  execution ;  and  £ residue  of  the  said 

£ ,  I  have  ready  before  our  lady  the  Queen  [or  in  C.  P.  "  before 

the  justices  of  our  lady  the  Queen,"  or  in  Exch.  "  before  the  barons  of 
her  majesty's  Exchequer"],    to  render  to  A.  B.,  in  the  said  writ 

named,  for  part  of  the  monies  [w  "  £ "]  and  interest  in  the  said 

writ  named :  And  I  further  certify,  that  I  caused  to  be  seized  divers  other 
goods  and  chattels  as  and  for  the  goods  and  chattels  of  the  said  C.  D. 
m  my  bailiwick,  which  were  afterwards  claimed  by  E.  F.  as  his  goods 
and  chattels :  And  I  further  certify  and  return,  that  in  obedience  to  an 
interpleader  order  made  in  respect  of  that  claim  by  the  Honourable 

Mr.  Justice  [or  "Baron"]  ,  a  copy  whereof  is  hereto  annexed, 

marked  B.,  I  sold  the  same  for  the  sum  of  £ ,  being  the  best  price 

I  could  obtain  for  the  same ;  £ ,  part  thereof,  I  have  paid  and  re- 
tained for  fees  and  expenses  due  and  payable  for  and  on  account  of  the 
seizing  and  keeping  possession,  and  sale  by  auction  of  the  said  goods 

and  chattels,  and  £ ,  residue  thereof,  I  have  paid  into  court  as  the 

proceeds  of  the  said  goods  and  chattels  (All  this  must  agree  with  the 
interpleader  order) :  And  I  further  certify  and  return,  that  the  said 
C  D.  hath  not  any  more  goods  or  chattels  in  my  bailiwick  whereof  I 

can  cause  to  be  levied  the  residue  of  the  monies  \or  "  £ "]  and 

interest  in  the  said  writ  mentioned,  or  any  part  thereof. 

The  answer  of  S.  S.  esq.,  sheriff. 


33.  Return  that  the  Goods  taken  wei'e  let  to  Defendant,  and  remain 
in  Sheriff's  hands  for  want  of  Buyers  (c). 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  in  execution  the 

(a)  See  as  to  this  return,  Wats.  SherifiF,  279;  1  Pr.  10th  ed.  634,  609. 

(6)  See  1  Pr.  10th  ed.  635. 

(c)  As  to  this  return,  see  1  Pr.  10th  ed.  627,  635,  636. 
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interest  and  property  of  the  within-named  C.  D.  of  and  in  certain 
goods  and  chattels  of  E.  F.,  now  in  a  certain  messuag^e  and  premises 

situate  at ,  in  my  bailiwick,  subject  to  the  right  of  C.  D.  to  use 

and  enjoy  the  same  during  a  certain  term,  the  said  goods  and  chattels 
having,  before  the  said  writ  was  delivered  to  me,  been  demised  and  let 
by  the  said  E.  F.  to  the  said  C.  D.  for  such  terra,  which  is  still  unex- 
pired, and  which  said  interest  and  property  of  the  said  C.  D.  of  and  ia 
the  said  goods  and  chattels,  being  of  the  value  of  the  monies  [or 

"£ "]  and  interest  within  mentioned  [or  "of  the  value  of£ "], 

remains  in  my  hands  unsold  for  want  of  buyers.  \_If  the  value  re- 
turned be  less  than  the  amount  of  monies  and  interest  ordered  to  be 
levied  by  the  writ,  proceed  to  return  nulla  bona  for  the  residue,  as  in 
No.  28.]  Therefore  I  cannot  have  the  money  within  mentioned  before 
our  lady  the  Queen  [or  in  C.  P.  "  before  the  justices  of  our  said  lady 
the  Queen,"  or  in  Exch.  "  before  the  barons  of  her  majesty's  Exche- 
quer,"] at  the  day  and  place  within  mentioned,  as  I  am  within  com- 
manded. The  answer  of  S.  S.  esq.,  sheriff. 


34.  Return  that  the  Sheriff  has  taken  Goods,  which  remain  in  his 
hands  for  want  of  Buyers  {a). 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  goods  and  chat- 
tels of  the  within-named  C.  D.  to  the  value  of  £ [or  "  of  the 

monies"]  and  interest  within  mentioned  ;  which  goods  and  chattels  re- 
main in  my  hands  unsold  for  want  of  buyers ;  therefore  1  cannot  nave 
that  money  before  our  lady  the  Queen  [or  in  C,  P.  "  before  the  jus- 
tices of  our  lady  tlie  Queen,"  or  in  Exch.  "  before  the  barons  of  her 
majesty's  Exchequer"]  at  the  day  and  place  within  mentioned,  as  I 
am  within  commanded.  {If  the  value  returned  be  less  than  the  amount 
of  monies  and  interest  ordered  to  be  levied  by  the  writ,  proceed  to  re- 
turn nulla  bona  for  the  residue,  as  inform  No.  29.) 

The  answer  of  S.  S.  esq.,  sheriff. 


35.  The  like,  where  Part  of  the  Goods  have  been  sold,  and  the  rest 
remain  in  hand,  6fc. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of 
the  goods  and  chattels  of  the  within- named  C.  J),  to  the  value  of 

£ ,  and  have  exposed  them  to  sale  from  day  to  day,  and  have 

thereof  sold  to  the  value  of  £ ;  which  money  I  have  ready  before 

our  lady  the  Queen  [or  in  C.  P.  "  before  the  justices  of  our  lady  the 
Queen,"  or  in  Exch.  "  before  the  barons  of  her  majesty's  Exchequer"], 
at  the  day  and  place  within  mentioned,  to  be  rendered  to  the  within- 
named  A.  B.  as  I  am  within  commanded  ;  and  the  residue  of  the  said 
goods  and  chattels  remain  in  my  bands  unsold  for  want  of  buyers. 
{If  the  value  returned  be  less  than  the  amount  of  monies  and  interest 
ordered  to  be  levied  by  the  writ,  proceed  to  return  nulla  bona  for  the 
residue,  as  in  No.  29.) 

The  answer  of  S.  S.  esq.,  sheriff. 


(a)  As  to  this  return,  see  Wats.  SherifFs,  269 ;  1  Pr.  10th  ed.  635,  636. 


CHAP.  XXIX.]  Fieri  Facias  on  Judgment  for  Plaintiff.      313 

36.  Return  of  Seizure  under  a  prior  Writ,  and  that  Goods  are  in 
hand  unsold  for  want  of  Buyers  (a). 

I  certify  and  return  to  the  within  writ,  that,  before  the  delivery  to 
me  thereof,  another  writ  oi  fieri  facias  of  our  lady  the  Queen  was  on 

delivered  to  me,  against  the  goods  and  chattels  of  the  within 

named  C.  D.  in  my  bailiwick,  at  the  suit  of  W.  W.,  returnable  before 
[the  Queen  herself]  at  Westminster  immediately  after  the  execution 

thereof,  for  £ ,  together  with  interest  as  therein  mentioned,  and 

indorsed  to  levy  £ ,  besides  [4*^.,  as  in  indorsement'\ :  And  1  fur- 
ther certify  and  return,  that  by  virtue  of  tlie  within  writ,  I  caused  to 
be  seized  and  taken  in  execution  divers  goods  and  chattels  of  the  said 

C.  D.,  in  my  said  bailiwick,  of  the  value  of  £ ,  which  said  goods 

and  chattels  remain  in  my  hands  unsold  for  want  of  buyers:  And  I  fur- 
ther certify  and  return,  that  the  said  C.  D.  hath  not  any  other  or  more 
goods  or  chattels  in  my  said  bailiwick  whereof  I  can  cause  to  be  made 

the  monies  [or  "  £ "J  and  interest  within  mentioned,  or  any  part 

thereof,  as  I  am  within  commanded. 

The  answer  of  S.  S.,  esq.,  sheriff. 


37.  The  like,  and  that  the  Defendant  is  a  Beneficed  Clerk  (b). 

The  within-named  C  D.  has  no  goods  or  chattels,  or  any  lay  fee, 
in  my  bailiwick  which  I  can  seize  or  take,  or  pay  or  deliver  to  the 
within-named  A,  B.,  or  whereof  I  can  caftse  to  be  made  the  monies 

\or  "  £ "]  and  interest  within  mentioned,  or  any  part  thereof,  as  I 

am  within  commanded ;  but  I  do  hereby  certify,  that  the  said  C  D.  is 
a  beneficed  clerk,  to  wit,  rector  of  the  rectory  [or  "  vicar  of  the  vica- 
rage"] and  parish  church  of in  my  county;  which  said  rectory 

[or  "vicarage"]  and   parish  church  are  within  the  diocese  of  the 

reverend  father  m  God ,  by  divine  permission  lord  bishop  of 

[or  "  within  the  peculiar  jurisdiction  of  the  very  reverend  the  dean  and 
chapter  of  the  cathedral  church  of  St.  Peter  of  York,  and  instituted  to 
try  them  as  ordinary,"  a*  the  case  may  be\ 

The  answer  of  S.  S.,  esq.,  sheriff. 


38.  Returns  to  Writs  of  Ft.  Fa.  against  Executors  or  Adminis- 
trators. 

See  as  to  these  forms,  post,  "  Executors  and  Administrators." 


39.  Return  ofMandavi  BaUivo(c). 

By  virtue  of  this  writ  to  me  directed,  I  made  my  mandate  to  the 

bailiff  of  the  liberty  of ,  in  my  county,  to  whom  belongeth  the 

execution  and  return  of  all  writs  and  processes  within  the  said  liberty, 
and  without  whom  no  execution  of  this  writ  could  be  made  by  me 


(a)  As  to  this  return,  see  1  Pr.  10th  ed.  635. 

(6)  See  the  forms  of  execution  against  clergymen,  post,  "  Clergymen." 
(c)  As  to  this  return,  see  Wats.  Sheriff,  98  ;  1  Pr.  10th  ed.  590. 
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within  the  same;  which  said  baiiiif  hath  returned  to  me,  that,  by  virtue 
of  my  said  mandate  to  him  thereupon  directed  as  aforesaid,  he  hath 
caused  to  be  made  of  the  goods  and  chattels  of  the  within-named  C.  D. 

the  monies  [or  "  £ "]  and  interest  within  mentioned,  and  that  he 

hath  that  money  ready  before  our  lady  the  Queen  [or  in  C.  P.  "  be- 
fore the  justices  of  our  lady  the  Queen,"  or  in  Exch.  "before  the 
barons  of  her  majesty's  Exchequer"],  at  the  day  and  place  within 
mentioned,  as  by  my  said  mandate  it  was  commanded. 

The  answer  of  S.  S.,  esq.,  sheriff. 


40.  Affidavit  of  Service  of  Rule,  Sfc,  in  order  to  obtain  Attachment 
for  not  returning  Writ,  or  making  an  insufficient  Return  (a). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

A.  B.  plaintiff  against  C.  D.  defendant. 

I,  C  C.  of ,  clerk  to  P.  A.,  gentleman,  attorney  in  this  cause 

for  the  above-named  plaintiff,  make  oath  and  say  as  follows,  that  is  to 
say, 

1.  I  did,  on  the day  of instant  \or  "last"],  and  before 

seven  clock  of  the  evening  of  that  day,  serve  {b)  Mr. ,  of  No.  — , 

street,  in  the  county  of ,  who  then  was  and  now  is  the 

deputy  for  the  sheriff  of  the  said  county  of ,  appointed  under  the 

act  of  parliament  in  that  behalf  for,  amongst  other  things,  accepting 
of  all  rules  and  orders  made  on  or  touching  the  execution  of  any  pro- 
cess or  writ  directed  to  such  sheriff  (i),  with  the  rule  hereunto  annexed 
marked  (A.),  by  delivering  to  and  leaving  with  a  clerk  of  the  said 

Mr. ,  at  his  then  office  and  place  of  business,  at  No. ,  

street  aforesaid,  a  true  copy  of  the  said  rule,  at  the  same  time  showing 
to  the  said  clerk  the  said  original  rule. 

2.  I  have  this  day  searched  [or  "  did  on  the day  of in- 
stant {or  '  last')  search"]  in  the  proper  office  of  this  honourable  court, 
for  the  return  of  the  writ  oi fieri  facias  issued  in  this  cause,  and  in  the 
said  rule  mentioned,  but  the  same  was  not  filed  in  the  said  office. 

Sworn  [&c.  as  usual,  see  post,  '^Affidavit."] 


(a)  The  attachment  is  moved  for  by  counsel  in  term  time,  upon  an  affi- 
davit in  the  above  form  or  to  the  like  effect,  stating  a  personal  service  on 
the  sheriff  or  under-sheriff,  or  on  one  of  his  clerks  in  his  office  (see  Harmer 
v.  Tilt,  2  Marsh,  251)  of  a  copy  of  the  rule  to  return  the  writ,  that  such 
rule  was  at  the  same  time  shown  to  the  person  served  (see  R.  v.  Smithies,  3 
T.  R.  351  ;  Barnard  v.  Berger,  1  New  Rep.  121  ;  r.  163,  H.  T.  1853),  and 
that  a  search  has  been  made  for  the  writ,  and  that  it  has  not  been  returned. 
If  the  motion  be  for  an  attachment  for  an  insufficient  return,  instead  of 
stating  that  the  writ  was  not  returned,  annex  a  copy  of  the  return  to  the  affi- 
davit, which  should  verify  it.     ( Wilton  v.  Chambers,  1  Har.  &  W.  582.) 

(ft)  As  to  the  mode  of  serving  a  rule  to  return  a  writ,  see  ante,  307. 
When  the  rule  is  directed  to  the  sheriffs  of  London,  the  service  may  be 
stated  thus:  "Serve  the  then  Secondaries  of  the  city  of  London  with  a 
true  copy  of  the  rule  hereunto  annexed,  marked  (A.),  by  delivering  a  true 
copy  of  the  said  rule  to  a  clerk  of  the  said  Secondaries  at  their  then  office 
and  place  of  business,  being  No.  5,  Basinghall  Street,  in  the  city  of  London, 
at  the  time  of  the  said  service  showing  to  the  said  clerk  the  said  original 
rule." 
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41.  Rule  absolute  for  Attachment  for  not  returning  the  Writ  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  18—. 

B.^      Upon  readin?  the  rule  made  in  this  action  on  ,  and  the 

V.  >  affidavit  of  C.  C.,  it  is  ordered,  tliat  a  writ  of  attachment  issue 

D.  J  against  the  sheriflfof  the  county  of ,  for  his  contempt  in  not 

returning  the  writ  of  feri  facias  issued  in  this  cause,  pursuant  to  the 

said  rule.     Upon  the  motion  of  Mr. . 

By  the  Court 

42.  Attachment  against  the  Sheiifffor  not  returning  the  Writ,  or 

making  an  insufficient  Return,  in  Q.  B.  {b). 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  coroner  of 

the  county  of ,  greeting :  We  command  you,  that  you  attach  S.  S., 

esquire,  sheriff  of  our  said  county,  so  that  you  may  have  him  before  us 

on ,  to  answer  to  us  for  certain  trespasses  and  contempts  by  him 

lately  done  and  committed  in  our  court  before  us ;  and  have  you  there 
then  this  writ.     Witness  (name  of  chief  justice),  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 

By  the  Court. 

This  tjorit  is  to  he  indorsed  thus : — "  By  rule  of  court  for  not  return- 
ing the  writ  oi fieri  facias,  issued  in  an  action  wherein  A.  B.  is  plain- 
tiff and  C.  D.  is  defendant,  pursuant  to  a  rule  of  court,  with  costs  of 
attachment." 

Annex  a  biU  of  costs  of  attachment  to  the  writ  before  lodging  U. 


43.  The  like,  in  C.  P. 

Victoria  [&c.  as  in  the  preceding  form],  To  the  coroner  of , 

greeting :  We  command  you,  that  you  attach  S.  S.,  esquire,  sheriff  of 
our  said  county,  so  that  you  may  have  him  before  our  justices  at  West- 
minster on ,  to  answer  to  us  of  and  concerning  those  things  which 

on  our  behalf  shall  then  aud  there  be  objected  against  him  ;  and  have 
you  there  then  this  writ.  Witness  (name  of  chief  justice),  at  West- 
minster, the day  of ,  in  the  year  of  our  Lord . 

Indorse  it  as  directed  in  the  preceding  form. 


44.  The  like,  in  Exchequer. 

Victoria  [&c.  No.  42],  To  the  coroner  of ,  greeting  :  We  com- 
mand you,  that  you  omit  not  by  reason  of  any  liberty  in  your  baili- 
wick, but  that  you  enter  the  same,  and  attach  S.  S.  esquire,  sheriff  of 
our  said  county,  by  his  body,  wheresoever  you  shall  find  him  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  have  him  before  the  barons 


(a)  This  is  a  rule  absolute  in  the  first  instance,  and  is  obtained  on  an  affi- 
davit in  the  Form  No.  39,  supra:  (see  r.  168,  H.  T.  1853.) 

(b)  As  to  the  mode  of  obtaining  this  writ,  and  the  proceedings  upon  it, 
see  1  Pr.  10th  ed.  593, 594.  If  the  coroner  be  a  party  in  the  cause,  then  the 
wTit  should  be  directed  to  elisors,  as  in  form,  post,  316,  No.  47.  {R.  v.  Sheriff 
of  Glamorganshire,  1  Dowl.  N.  S.  308.) 
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of  our  Exchequer  at  Westminster,  on ,  to  answer  to  us  concern- 
ing divers  trespasses,  contempts  and  offences,  bj'  him  lately  done  and 
committed ;  and  have  you  there  then  this  writ.     Witness  {name  of 

chief  baron),  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord • 

By  the  Barons. 

The  vrrit  is  to  be  indorsed  thus : —  A.  B.  against  C.  D. 

By  rule  of  court,  made  the day  of {the  day  of  granting 

rule  for  attachment),  for  not  returning  the  writ  oi  fieri  facias,  issued 
in  an  action  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  pur- 
suant to  a  rule  of  court  made  in  that  action  for  that  purpose. 


46.  Hule  on  Coronas  to  return  Attachment  in  Q.  B.  {a). 

,  the day  of ,  18 — . 

[England.] 

The  Queen        ^      It  is  ordered,  that  the  coroner  [or  "coroners"] 

V.  I  of  the  city  [or  "county"]  of do,  within 

The  Slieriff"  of ,  [four  days  [in  London  or  Middlesex,  or  "  eight 

B.  V.  D.  J  days"  in  any  other  county']  next  after  the  notice 

of  this  rule  to  be  given  to  him  [or  "  them  or  one  of  them"]  peremp- 
torily return  this  writ  of  attachment. 

Side  Bar.  By  the  Court. 


46.  The  like,  in  C.  P.  {a). 

In  the  Common  Pleas. 

,  the day  of ,  18 — . 

[England.] 
The  Queen        ~\      It  is  ordered,  that  the  coroner  [or  "coroners"] 

v.  f  of  the  county  of ,  within  days  next 

The  Sheriff  of Rafter  notice  of  tliis  rule  to  be  given  to  him  [or 

B.  V.  D.  -'  "  them"]  do  peremptorily  return   the  writ  of 

attachment  of  contempt  issued  forth  between  the  said  parties. 
In  the  Treasury  Chamber,  at  the  instance  of  the  plaintiff. 

By  the  Court 

47.  Attachment  against  Coroners,  directed  to  Elisors  in  Q.  B.  {b), 

Victoria  [&c.  No.  42],  To  E.  G.  and  E.  H.,  elisors  appointed  by  our 
court  of  the  Bench,  in  this  behalf,  greeting :  We  command  you,  that 
you  attach  C  C,  esquire,  coroner  [or  "  &  C.  and  D.  G.,  esquires, 

coroners"]  of  our  county  of ,  so  that  you  may  have  him  [or 

"  them"]  before  our  justices  at  Westminster,  on [&c.  conclude  as 

inform  No.  43.] 

Indorse  it  thus : — In  Regina  v.  The  Sheriff  of ,  in  the  cause  of 

B.  V.  D.  for  not  bringing  in  the  body  of  the  said  sheriff. 


(a)  See  as  to  this  rule  1  Pr.  10th  ed.  594. 

{b)  As  to  when  the  attachment  should  be  thus  durected,  see  ante,  315, 
.(6). 
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48.  Bulefor  Habeas  Corpus  to  bring  in  tTie  Body  of  Sheriff  {a). 

In  tl)e  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

England. 

The  Queen       '\     Upon  reading  this  writ  of  attachment,  and  the 
V.  'return  made  thereto,  it  is  ordered,  that  a  writ  of 

The  Sheriff^ (habeas  corpus  issue,  du-ected  to  the  coroner  [or 

B.  V.  JD.  '  "  coroners"]  of  the  county  of ,  commanding 

him  [or  *'  them"]  to  have  the  body  of  the  defendant,  the  sheriff  [or 
"  bodies  of  the  defendants,  the  sheriffs"],  before  this  court  immediately, 

to  undergo,  &.c.    Upon  the  motion  of  Mr. . 

By  the  Court. 


49.  Writ  of  Habeas  Corpus  thereon  (a). 

Victoria  [&c.  No.  42],  To  the  coroner  [or  "coroners"]  of  the  county 

of ,  greeting:    We  command  you,  that  you  have  in  our  court 

before  us  at  Westminster,  on ,  the  body  of  S.  S.  esquire,  sheriff 

[or  "  the  bodies  of  S.  S.  and  L.  S.  esquires,  sheriffs"]  of  our  county 

of  ,  to  answer  to  us  for  certain  trespasses  and  contempts,  brought 

against  them  in  our  said  court  before  us,  and  whereof  by  your  return 
you  have  charged  yourself  [or  "yourselves."]     Witness  (name  of 

chief  justice^  or  in  Exch.  of  chiej  baron),  at  Westminster,  the 

day  of ,  A.D. . 


50.  Bill  of  Sale  from  Sheriff,  of  Goods  taken  on  a  Fieri  Facias  (b). 

To  all  to  whom  these  presents  shall  come,  I,  S.  S.  esquire,  sheriff  of 

the  county  of ,  send  greeting:  Whereas  by  virtue  of  her  majesty's 

writ  of  fieri  facias,  issued  out  of  her  majesty's  court  of  Q.  B.  [or 
*'  C.  P."  or  "  Exch.  of  Pleas"],  to  me  directed  and  delivered,  for 

levying  on  the  goods  and  chattels  of  C.  D.  £ ,  which  A.  B.  in 

the  said  court  hath  recovered  against  him,  together  with  interest  on 

the  said  '£ ,  at  the  rate  of  £4  per  centum  per  annum,  from  the 

day  of ,  A.D. (as  in  the  writ),  as  by  the  said  writ  will 

more  fully  appear,  I  have  taken  into  my  hands  the  several  goods  and 
chattels  of  the  said  C.  D.  hereafter  mentioned,  that  is  to  say  {here  set 

them  out),  which  have  been  valued  and  appraised  at  £ :  Now 

know  ye  that  I,  the  said  S.  S.,  by  virtue  of  the  said  writ  and  my 

office,  and  for  and  in  consideration  of  the  sum  of  £ ,  to  me  in  hand 

paid  by  the  said  A.  B.,  do  hereby,  as  much  as  in  me  lieth  by  virtue  of 
my  said  office,  fully  and  absolutely  bargain,  sell  and  deliver  to  the  said 
A.  B.,  his  executors,  administrators  and  assigns,  the  said  goods  and 
chattels,  to  have,  hold  and  enjoy  the  same,  as  his,  her  and  their  own 
proper  goods  and  chattels  for  ever,  in  [part]  satisfaction  of  the  said  sum 

of  £ .     In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 

the day  of ,  a.d. . 

S.S. 
Signed,  sealed  and  delivered  in  "i 

the  presence  of  me,  W.  W.  > 

of — .  y 

(a)  As  to  this  writ  and  the  proceedings  upon  it,  see  1  Pr.  10th  ed.  594. 

(b)  As  to  the  sheriff's  selling  the  goods  under  a  bill  of  sale  or  public  auc- 
tion or  otherwise,  see  1  Pr.  10th  ed.  607. 
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51.  Affidavit  of  Execution  of  a  Bill  of  Sale  by  the  Sheriff,  as 
required  by  the  17  4*  18  Vict.  c.  36. 
In  the  Q.  B. 

\,  A.  B.  of ,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  The  paper  writing  hereunto  annexed,  marked ,  is  a  true  copy 

of  a  bill  of  sale,  and  of  every  schedule  or  inventory  thereto  annexed  or 
therein  referred  to,  and  of  every  attestation  of  the  execution  thereof,  as 
made  and  given  and  executed  by  S.  S.  therein  mentioned,  and  whose 
name  is  signed  thereto. 

2.  The  said  bill  of  sale  was  made  and  given  by  the  said  S.  S.  on  the 

[or  "  on  the  day  it  bears  date,  being  the"]  day  of ,  in  the 

year  of  our  Lord  18 — . 

3.  I  was  present  and  did  see  the  said  S.  S.  sign  and  execute  the  said 
bill  of  sale  on  the  said day  of ,  in  the  year  aforesaid. 

4.  The  said  bill  of  sale  was  made  and  given  by  the  said  S.  S.  under 
and  in  the  execution  of  a  writ  of  fieri  facias  issued  out  of  the  court  of 
^—  against  C.  D. 

5.  The  said  S.  S.  {the  sheriff)  resides  at ,  and  then  was  and 

still  is  sheriff  of  the  county  of .  {This  and  the  foregoing  para- 
graph are  not  perhaps  necessary.) 

6.  The  said  C.  D.  resides  at ,  and  is  a . 

7.  The  name  W.  W.,  set  and  subscribed  as  the  witness  attesting  the 
due  execution  of  the  said  bill  of  sale,  is  my  own  handwriting. 

8.  I  was  the  only  attesting  witness  to  the  said  bill  of  sale,  and  I 
reside  at ,  and  am  a . 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'} 


62.  Condition  of  Bond,  to  indemnify  Sheriff  for  selling  under  a  Fieri 

Facias. 

Whereas  the  above-named  S.  S.,  as  sheriff  of  the  county  of ,  by 

virtue  of  her  majesty's  writ  of  fieri  facias  to  him  directed,  against  the 
goods  and  chattels  of  C.  D.,  issued  at  the  suit  of  A.  B.  out  of  her 
majesty's  court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exche- 
quei""],  at  Westminster,  and  whereby  he  was  to  cause  to  be  made  of 

the  goods  and  chattels  of  C.  D.  £ ,  hath  seized  and  taken  divers 

goods  and  chattels,  as  the  proper  goods  and  chattels  of  the  said  C.  D. 
in  execution :  And  whereas,  since  the  seizing  and  taking  of  the  same  as 
aforesaid,  the  said  goods  and  chattels  have  been  claimed  by  one  C.  C, 
who  hath  given  notice  to  the  said  sheriff  not  to  proceed  to  a  sale  of  the 
same,  or  to  pay  over  the  money  arising  from  the  sale  thereof  to  the  said 
A.  B.i  And  whereas  the  said  A,  B.  hath  applied  to  the  said  sherift', 
and  requested  him  to  sell  the  said  goods  and  chattels  so  seized  as  afore- 
said, under  and  by  virtue  of  the  said  writ,  notwithstanding  such  claim 
and  notice,  and  to  pay  to  the  said  A.  B.  the  money  arising  from  the 
sale  thereof,  in  satisfaction  of  the  said  sura  of  money  directed  to  be 
levied  by  the  said  writ,  which  the  said  S.  S.  has  consented  to  do,  upon 
being  indemnified  for  so  doing:  Now  the  condition  of  the  above- 
written  obligation  is  such,  that  if  the  above-bounden  A.  B.,  his  heirs, 
executors  or  administrators,  do  and  shall  from  time  to  time,  and  at  all 
times  hereafter,  well  and  sufiiciently  save  harmless  and  keep  indem- 
nified the  said  sheriff,  his  undersheriff,  deputy  and  ofiicers,  and  each 
and  every  of  them,  of,  from  and  against  all  losses,  costs,  charges, 
damages  and  expenses,  which  he  or  they  shall  or  may  sustain,  suffer, 
bear,  pay,  expend  or  be  put  unto,  for  or  by  reason  or  means  of  seizing 
or  selling  the  said  goods  and  chattels  so  seized  and  taken  in  execution 
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as  aforesaid,  or  paying  unto  the  said  A.  B.  the  money  arising  from  the 

sale  thereof,  in  satisfaction  of  the  said  £ ,  so  directed  to  be  levied 

by  the  said  writ ;  and  also  of,  from  and  against  all  action  and  actions, 
suit  and  suits,  or  any  proceeding  or  proceedings  at  law  or  equity,  which 
now  are,  or  shall  or  may  at  any  time  or  times  hereafter  be  brought, 
commenced  or  prosecuted,  rightfully  or  wrongfully,  against  the  said 
sheriff,  his  undersheriff,  deputy  and  officers,  or  any  or  either  of  them, 
for  or  on  account,  or  by  reason  or  means  of  the  seizing  or  selling  the 
said  goods  and  chattels  under  the  said  writ,  or  paying  unto  the  said 
A.B.  the  money  arising  from  the  sale  thereof  as  aforesaid,  or  for  or  by 
reason  or  means  of  any  other  act,  matter,  cause  or  thing  whatsoever, 
relating  thereto,  or  to  the  execution  of  the  said  writ,  then  the  above- 
written  obligation  to  be  void,  otherwise  to  stand  and  remain  in  full 
force,  vigour  and  effect. 

A,B. 
Signed,  sealed  and  delivered  in  "> 

the  presence  of  me,  W.  W.  > 

of .  3 


53.  Condition  of  a  Bond  of  Indemnity  to  Sheriff  for  abandoning 
Goods  and  returning  Nulla  Bona. 

Whereas  the  above-named  sheriff,  by  virtue  of  her  majesty's  writ 
of  fieri  facias  to  him  directed  against  the  goods  and  chattels  of  C.  D., 
issued  out  of  her  majesty's  court  of  Queen's  Bench  [or  "  C.  P."  or 
"Exch."]  at  Westminster,  at  the  suit  of  one  A.  B.,  hath  seized  and 
taken  divers  goods  and  chattels  as  and  for  the  goods  and  chattels  of 
the  said  C.  D.  in  execution :  And  whereas  the  above-bounden  C.  C. 
hath  given  notice  to  the  said  sheriff  and  claimed  the  said  goods  and 
chattels,  and  hath  requested  the  said  sheriff  to  quit  possession  of  and 
abandon  and  deliver  up  the  same  to  the  said  C.  C,  and  to  make  his 
return  to  the  court  when  called  on  so  to  do,  that  the  said  C.  D.  had 
not  any  goods  or  chattels  in  his  bailiwick  {if  there  were  other  goods 
state  the  return  to  be  made  as  to  them),  which  the  said  sheriff  has  con- 
sented to  do  on  the  said  C.  C.  indemnifying  him  for  so  doing:  Now 
the  condition  of  the  above- written  obligation  is  such,  that  if  the  above- 
bounden  C.  C,  his  heirs,  executors  and  administrators,  do  and  shall, 
from  time  to  time  and  at  all  times  hereafter,  well  and  sufficiently  save 
harmless  and  keep  indemnified  the  same  sheriff,  his  under-sheriff,  deputy 
bailiffs  and  officers,  and  each  and  every  of  them,  of  and  from  and 
against  all  losses,  costs,  charges,  damages  and  expenses,  which  he  or 
they  shall  or  may  sustain,  suffer,  bear,  pay,  expend  or  be  put  to,  for 
or  by  reason  or  means  of  quitting  possession  of,  abandoning  and  deli- 
vering to  the  said  C.  C.  the  said  goods  and  chattels  so  seized  as  afore- 
said, and  make  the  return  aforesaid ;  and  also  of,  from  and  against  all 
action  and  actions,  suit  and  suits,  proceeding  or  proceedings,  either  at 
law  or  equity,  which  now  are  or  shall  or  may  at  any  time  or  times 
hereafter  be  brought,  commenced  or  prosecuted,  rightfully  or  wrong- 
fully, by  the  said  A.  B.,  or  by  any  person  or  persons  whomsoever, 
against  the  said  sheriff",  his  under-sheriff,  deputy,  bailiffs  and  officers,  or 
any  or  either  of  them,  for  or  on  account  or  by  reason  or  by  means  of 
the  quitting  possession  of,  abandoning  and  delivering  to  the  said  C.  C. 
the  said  goods  and  chattels,  and  making  the  return  aforesaid,  or  for  or 
by  reason  or  means  of  any  other  act,  matter,  cause  or  thing  whatsoever 
relating  thereto,  or  to  the  execution  or  return  of  the  said  writ  of  fieri 
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facias,  then  the  said  obligation  to  be  void,  otherwise  to  stand  and  re- 
main in  full  force,  vigour  and  eflPect. 

a  a 

Signed,  sealed  and  delivered,  in  "^ 
the  presence  of  me,  W.  W.  > 
of .  S 


54.  Proceedings  by  Sheriff,  SfC.  under  the  Interpleader  Act  in  the 
case  of  Adserse  Claims,  Sfc. 

[(See  the  forms,  post,  "  Interpleader. "'\ 


Sect.  II. — Elegit  fob  Pulintiff. 

1.  PrtBcipefor  Writ  of. 

Same  as  the  form,  ante,  287,  but  describing  the  writ  as  an  elegit 
instead  of  a  fieri  facias,  and  see  the  note  thereto. 


2.  Writ  of  Elegit  on  a  Judgment  for  Plaintiff  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  faith,  to  the  sheriff  of 

• ,  greeting  (6):    Whereas  A.  B.  lately  in  our  court  of  Queen's 

Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  tlie  case  mag  be]  by  the 

judgment  of  the  same  court,  recovered  against  C.  D.  £ (c)  (the 

amount  of  all  the  monies  recovered  by  the  judgment),  whereof  the  said 
C.  D.  is  convicted :  and  afterwards  the  same  A.  B.  came  into  our  said 
court,  and,  according  to  the  form  of  the  statutes  in  such  case  made 
and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  land,  tenements,  rectories,  tithes,  rents  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C.  D.  or  any  person  in 

tnist  for  him  was  seised  or  possessed  of  on  the day  of ,  in 

the  year  of  our  Lord (d),  on  which  day  the  judgment  aforesaid 

(a)  As  to  this  writ  in  general,  and  when  and  how  to  be  issued,  and  how 
executed,  &c.,  see  1  Pr.  10th  ed.  640  to  651.  The  above  form,  except  as  to 
the  non  omittas  clause,  not  being  limited  to  a  writ  issued  out  of  the  Court  of 
Exchequer,  is  prescribed  by  the  rules  of  H.  T.  1853.  Any  variance  from 
the  form  prescribed,  not  being  in  matter  of  substance,  will  not  affect  its 
validity.  Since  the  1  &  2  Vict  c.  110,  s.  11,  the  elegit  creditor  may  ex- 
tend all  the  judgment  debtor's  land  instead  of,  as  theretofore,  a  moiety  of 
it ;  and  the  writ  in  the  text  is  accordingly  for  the  whole.  On  a  judgment 
before  that  act,  the  writ  should  be  in  the  old  form,  for  a  moiety  only ;  and 
there  may  be  other  cases  where  only  a  moiety  is  extendable,  and  in  which 
that  form  should  be  adopted.  See  the  notes  to  the  form  of  the  writ  of  fi.  fa., 
ante,  287  to  293,  which  for  the  most  part  will  be  here  applicable. 

(b)  As  to  the  direction  of  the  writ  and  the  forms  of  directions  of  writs  to 
the  different  sheriffs,  see  ante,  288,  n. 

(c;  Like  other  writs  of  execution,  the  writ  must  strictly  pursue  the  judg- 
ment, and  be  warranted  by  it:  (see  ante,  289,  n.) 
{d)  The  day  on  which  the  judgment  was  entered  up. 
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was  entered  up,  or  at  any  time  afterwards,  or  over  which  the  said 
C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power  which  he  might,  without  the  assent  of  any  other  person,  ex- 
ercise for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  according  to 
the  form  of  the  said  statutes,  until  the  said  sum,  together  with  interest 

thereon  at  the  rate  of  £4  per  centum  per  annum  from  the day  of 

,  in  the  year  of  our  Lord (a),  shall  have  been  levied :  There- 
fore we  command  you  that  you  omit  not  by  reason  of  any  liberty  of 
your  county,  but  that  you  enter  the  same  and  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and 
extent  all  the  goods  and  chattels  of  the  said  C  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C.  D.,  or  any  person  in  trust  for  him,  Avas  seised  or  possessed 

of  on  the  said day  of (Jb),  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels 
to  the  said  A.B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the 
said  lands,  tenemeuts,  rectories,  tithes,  rents  and  hereditaments  respec- 
tively, according  to  the  nature  and  tenure  thereof,  to  him  and  to  his 

assigns,  until  the  said  £ ,  together  with  interest  as  aforesaid,  shall 

have  been  levied :  And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  [or  in  the  Common  Pleas,  "  to  our 
justices,"  or  in  the  Exchequer,  "  to  the  barons  of  our  Exchequer,"  as 
the  case  may  ie]  at  Westminster,  immediately  after  the  execution 
hereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall 
make  the  said  extent  and  appraisement,  and  have  you  there  then  this 

writ.     Witness (c)  at  Westminster,  the day  of ,  in  the 

year  of  our  Lord . 

Indorse  the  torit  as  afi.fa.  as  directed,  asUey  291. 


3.  Elegit  for  part,  after  a  former  Levy. 

This  may  be  readily  framed  from  the  above  form  and  that  of  a^. 
fa.  ante,  296.  See  Sherwood  v.  Chirhe  (15  M.  &  W.  764),  deciding 
that  an  elegit  for  part  of  the  amount  recovered  by  the  judgment  would 
be  bad  unless  it  showed  how  the  residue  was  disposed  of ;  and  see  the 
note  ante,  296. 

4.  JRenewal  of  Elegit. 

The  writ  itself  for  the  purpose  of  renewal  is  not  altered,  but  is  only 
marked  with  a  seal,  kept  at  the  master's  office  for  the  purpose,  bearing 


(a)  The  day  on  which  the  judgment  was  entered  up ;  or  in  case  the  judg- 
ment was  entered  up  prior  to  the  1st  of  October,  1838,  say  "  from  the  1st 
day  of  October,  in  the  year  of  our  Lord  1838." 

\b)  The  day  on  which  the  judgment  was  entered  up. 

(c)  As  to  the  teste  and  return  of  the  writ,  see  ante,  291,  n. 

f5 
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date  the  day,  month  and  year  of  the  renewal,  or,  where  the  sheriff 
has  the  writ  to  execute,  then  instead  of  this  a  notice  marked  with  such 
seal,  signed  by  the  party  or  his  attorney,  should  be  given  to  the  sheriff; 
see  ante,  300;  1  Pr.  10th  ed.  677. 


5.  Notice  to  the  Sheriff  of  the  renewal  of  an  Elegit. 

The  same  as  the  form  of  notice  of  renewal  of  a  fi.  fa.,  ante,  300, 
except  in  describing  the  writ  to  be  an  elegit  instead  oi  af.fa. 


6.  Proceedings  on  the  Elegit  before  holding  the  Inquisition. 

Upon  the  receipt  of  the  elegit,  the  sheriff  must  inipannel  a  jury, 
who  are  to  inquire  of  all  the  goods  and  chattels  of  the  debtor,  and 
appraise  the  same,  and  also  to  inquire  as  to  his  lands  and  tenements, 
and  their  value.  (Palmer's  case,  4  Co.  74;  Fulwood's  case,  id,  65; 
Semayne's  case,  6  Co.  91 ;  Anon.,  Dyer,  100 ;  2  lust.  396  ;  Co.  Litt. 
389.) 

Attend  at  the  time  appointed  for  executing  the  writ  with  your  wit- 
nesses and  other  evidence  of  the  defendant's  goods  (if  any,  and  you 
claim  to  have  them  delivered  to  you),  and  of  their  value ;  also,  of  the 
particulars  of  the  defendant's  lands,  &c.,  and  their  annual  value.  The 
inquisition  may  be  prepared  beforehand,  according  to  the  facts,  with 
blanks  to  be  filled  up  on  execution,  and  which  the  sheriff  will  seal  im- 
mediately after  the  elegit  is  executed  :  (see  the  form,  post,  323.)  The 
practice  also  is  for  the  jurors  also  to  seal  it,  and  the  form  of  the  elegit 
requires  them  to  do  so.  The  proceedings  are  somewhat  like  those  on 
a  writ  of  inquiiy  ;  but  no  notice  need  be  given  to  the  judgment  debtor. 
{Steed  v.  Layner,  2  Ld.  Raym.  1382  ;  Tidd,  9th  ed.  1036 ;  1  Pr.  10th 
ed.  647.) 


7.  Petum  to  Elegit,  that  Defendant  has  no  Goods  or  Lands,  Sfc.  (a). 

The  within-named  defendant  has  no  goods  or  chattels,  nor  any 
lands,  tenements,  rectories,  tithes,  rents  or  hereditaments  in  my  baili- 
wick, whereof  I  can  cause  to  be  levied  the  £ [or  "  monies"]  and 

interest  within  mentioned,  or  any  part  thereof,  as  I  am  within  com- 
manded. 

The  answer  of  S.  S.  sheriff. 


8.  The  like,  of  Goods  as  to  part,  and  that  Defendant  has  no 
Lands,  SfC.  (a). 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered 
to  the  within-named  A.  B.  all  the  goods  and  chattels  of  the  within 
named  C.  D.   in  my  bailiwick  (except  his  oxen  and  beasts  of  the 

plough),  at  the  price  of  £ ;  to  hold  to  him  the  said  goods  and 

chattels,  as  his  proper  goods  and  chattels,  in  part  satisfaction  of  the 
£ [or  "monies"],  and  interest  within  mentioned:  And  I  do  fur- 
ther certify  and  return,  that  the  said  C  D.  hath  not,  nor  hath  any 
person  in  trust  for  him,  any  lands  or  tenements,  nor  any  rectory,  tithes, 

(a)  As  to  this  return,  see  Tidd,  1036 ;  1  Pr.  10th  ed.  647. 
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rents  or  hereditaments  in  mv  bailiwick,  whereof  I  can  cause  to  be 

levied  the  residue  of  the  said  £ [or  "  monies"]  and  interest,  or 

any  part  thereof,  as  witliin  I  am  commanded. 

The  answer  of  S.  S.  sheriff. 


9.  Return  of  Inquisition  where  Lands  are  extended  (a). 

The  execution  of  this  writ  appears  in  the  inquisition  hereunto  an- 
nexed. 

The  answer  of  S.  S.  sheriff. 

to  wiL     An  inquisition  indented,  taken  at ,  in  the  county 

of ,  the day  of ,  a.d. ,  before  me,  S.  S.  sheriff  of 

(a)  Unlike  other  writs,  an  elegit,  to  make  it  effectual,  must  be  returned  : 
(see  ante,  306.)  Upon  the  inquisition  had  the  sheriff  is  to  deliver  to  the 
execution  creditor  all  the  goods  and  chattels  of  the  debtor  (except  his  oxen 
and  beasts  of  the  plough)  at  the  value  set  upon  them  by  the  jury  {Palmer's 
case,  4  Co.  74;  Fulwood's  case,  id.  65  ;  Semayne's  case,  5  id.  91);  and  if  the 
goods  be  sufficient  to  satisfy  the  debt,  the  lands  cannot  be  extended.  (2  Inst. 
395 ;  see  Sparrow  v.  Mattersock,  Cro.  Car.  319.)  If,  however,  the  goods  be 
insufficient,  the  sheriff  is  to  proceed  to  make  and  deliver  execution  to  the 
execution  creditor  of  all  the  lands,  &c.  of  the  debtor,  after  being  valued 
by  the  jury,  in  like  manner  as  he  delivered  execution  of  a  moiety  before  the 
act  1  &  2  Vict.  c.  110,  and  must  return  the  writ,  in  order  that  the  inqui- 
sition may  be  recorded  in  the  court  out  of  which  the  elegit  issued.  (2  Bac. 
Abr.  "Execution,"  C.  2;  Co.  Lit.  389  b;  2  Inst.  326;  Anon.,  Dyer,  100.) 
The  inquisition  must  find  the  lands  with  certainty  (see  Moore,  8)  the  place 
and  county  where  they  lie,  and  where  the  inquisition  is  taken  {Raysing's 
case.  Dyer,  208);  the  particular  estate  the  defendant  has  in  them,  whether 
seised  in  severalty,  or  as  joint  tenant  or  tenant  in  common  {Heard  v.  Basker- 
field,  Hut.  16  ;  Brownl.  38)  ;  and  their  value.  {Sparrow  v.  Mattersock,  Cro. 
Car.  319.)  Before  the  1  &  2  Vict.  c.  110,  when  only  a  moiety  of  the  lands 
could  be  extended,  it  was  necessary  to  set  them  out  by  metes  and  bounds,  in 
order  that  the  parties  might  know  precisely  which  moiety  was  to  be  deli- 
vered ;  but  since  that  act,  where  the  whole  of  the  lands  are  extended,  it  is 
sufficient  to  describe  them  in  any  manner  whereby  the  estate  can  be  iden- 
tified. {Doe  d.  Roberts  v.  Parry,  2  D.  &  L.  430 ;  13  M.  &  W.  356;  Sher- 
wood  V.  Clarke,  15  M.  &  W.  794.)  If  the  sheriff  return  to  the  elegit  that  there 
are  no  lands,  he  need  not  return  the  inquisition.  {Slonehouse  v.  Ewen,  2 
Str.  874.)  If  the  sheriff  extend  lands,  &c.,  not  extendable  by  law,  and  also 
extend  lands  which  are  extendable,  the  inquisition  may  be  good  as  to  the 
latter,  though  bad  as  to  the  former.  {Morris  v.  Jones,  3  D.  &  B.  602 ;  2  B. 
&  C.  242.) 

A  term  of  years  may  either  be  delivered  to  the  plaintiff  at  an  extended 
annual  value,  as  part  of  the  lands  of  the  defendant,  or  it  may  be  delivered 
to  the  plaintiff  as  part  of  the  defendant's  chattel  property,  the  jury  having 
first  appraised  it  at  a  gross  sum.  (2  Inst  395  ;  Fleetwood's  case,  8  Co.  171 ; 
Dalt.  137 ;  1  Pr.  10th  ed.  648.  See  as  to  selling  such  term  under  &fi.fa.,  1 
Pr.  10th  ed.  614.)  But  even  in  the  latter  case,  the  defendant  may,  if  he 
wish  it,  save  the  term,  by  tendering  the  sum  at  which  it  has  been  appraised, 
at  any  time  before  delivery,  or,  it  is  said,  even  afterwards,  by  a  tender  in 
court  (2  Saund.  68,  n.) ;  if  delivered  to  the  plaintiff  after  such  tender  made, 
the  defendant  may  be  relieved  by  auditd  querebi,  or  by  application  to  the 
court  Whether  extended  as  lands,  or  appraised  and  delivered  as  chattels, 
the  inquisition  in  both  cases,  but  particularly  in  the  former,  should  find 
the  commencement  and  duration  of  the  term  with  certainty.  {lb.;  Palmer 
V.  Humphrey,  Cro.  El.  584  ;  Palmer's  case,  4  Co.  74  ;  Gilb.  Execution,  35.) 

The  sheriff  delivers  only  legal,  not  actual  possession.  As  to  how  actual 
possession  is  to  be  obtained,  see  1  Pr.  10th  ed.  649. 


324  Execution  on  Judgments.  [book  hi. 

the  county  aforesaid,  by  virtue  of  her  majesty's  writ  to  me  directed  in 
this  behalf  and  to  his  inquisition  annexed,  by  the  oath  of  J.  J.  [&c. 
name  t?ie  Jurors  upon  the  inquest^,  twelve  honest  and  lawful  men  of 
the  county  aforesaid,  who  being  sworn  and  charged,  say,  upon  their 
oath,  that  C.  D.  named  in  the  said  writ  to  this  inquisition  hereunto 
annexed,  on  the  day  of  taking  this  inquisition  \if  there  be  no  goods  or 
cJiattels,  say  "  had  no  goods  or  chattels  in  my  bailiwick  to  the  know- 
ledge of  the  said  jurors,"  otherwise  say'\  was  possessed  of  the  goods 

and  chattels  following,  to  wit  {set  out  the  goods),  of  the  price  of  £ , 

as  of  his  own  proper  goods  and  chattels ;  which  said  goods  and  chat- 
tels I  the  said  sheriff  have  caused  to  be  delivered  to  the  said  ^.  J3.  to 
hold  to  him  the  said  goods  and  chattels,  as  his  own  proper  goods  and 

chattels,  in  part  satisfaction  of  the  £ [or  "monies"]  and  interest 

in  the  said  writ  mentioned,  as  by  the  said  writ  I  am  commanded:  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say,  that  the 

said  C.  D.  on  the day  of  ,  in  the  year  of  our  Lord  , 

being  the  day  on  which  the  judgment  in  the  said  writ  mentioned  was 
obtamed,  was  seised  in  his  demesne  as  of  fee  to  him  and  his  heirs,  of 
and  in  one  messuage  and  one  close  of  meadow  land  and  one  close  of 
pasture  land  [&c.  describe  the  lands,  Sfc.  and  state  the  place  and 
county  in  which  they  lie,  the  estate  the  defendant  had  in  them,  and 
whether  seised  in  severalty,  or  as  Joint  tenant  or  tenant  in  common  (see 
form,  infra.  No.  10),  adding  after  each  messuage  or  parcel  of  land 
the  value  thus:']  and  now  or  late  in  the  tenure  and  occupation  of  ^.  B. 

and  being  of  the  clear  yearly  value  of  £ ,  in  all  issues,  beyond 

reprises ;  which  said  land  and  premises  I  the  said  sheriff,  on  the  afore- 
said day  of  taking  this  inquisition,  have  caused  to  be  delivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent,  to  hold  to  him  and  his 
assigns,  according  to  the  nature  and  tenure  thereof,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  until  the  said 
£ [or  "monies"]  in  the  said  writ  mentioned,  together  with  inte- 
rest as  therein  also  mentioned,  shall  be  thereof  levied,  as  by  the  said 
writ  it  is  commanded :  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  say,  that  the  said  C  D.,  on  the  day  of  taking  this 
inquisition  as  aforesaid,  had  not  [any  other  or  more  goods  or  chattels 
in  my  bailiwick]  {omit  these  words  in  brackets  if  there  are  no  goods 
whatever  found,  as  that  fact,  it  will  be  seen,  is  stated  in  a  former  part 
of  the  inquisition)  ;  nor  had  he,  or  any  person  or  persons  in  trust  for 
him,  at  the  time  of  the  rendition  of  the  said  judgment,  being  on  the 

day  of ,  A.D.  ,  or  any  time  afterwards,  any  other  or 

more  lands,  tenements,  rectories,  tithes,  rents  or  hereditaments  in  my 
bailiwick,  to  the  knowledge  of  the  said  jurors.  In  witness  whereof,  as 
well  I  the  said  sheriff,  as  the  jurors  aforesaid,  have  set  our  seals  to  this 
inquisition,  on  the  day  and  year  and  at  the  place  first  aforesaid. 

S.  S.  esquire,  sheriff,     (seal.) 
(It  should  be  sealed  by  the  sheriff".     The  practice  is  also  for  the 
Jurors  to  seal  it.    The  writ  requires  them  to  do  so.) 

J.  J.  Sfc.    (seals.) 

10.  The  like,  where  the  Defendant  has  no  Goods,  but  Lands  holden  in 
Joint  Tenancy  are  extended. 

to  wit.     An  inquisition  indented  [&c.  as  in  the  preceding  form 

to  the  words  "  sworn  and  charged,"  and  then  thus :]  say  upon  their 
oath,  tiiat  C.  D.  named  in  the  said  writ  hereunto  annexed,  on  the  day 
of  taking  this  inquisition,  bad  no  goods  or  chattels  in  my  bailiwick,  to 
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the  knowledge  of  the  said  jnrors :  And  the  jurors  aforesaid,  upon  their 

oath  aforesaid,  further  say,  that  the  said  C.  D.  on  the day  of 

,  in  the  year  of  our  Lord ,  on  which  day  the  judgment  in  the 

said  writ  mentioned  was  obtained,  was  seised  in  his  demesne  as  of  fee 
of  and  in  one  undivided  moiety  (the  whole  into  two  equal  moieties  to 
be  divided)  of  and  in  one  messuage  [&c.  describe  the  whole  of  the  pre- 
mises, as  directed  in  the  preceling  form]  :  And  I,  the  said  sheriff",  on 
the  aforesaid  day  of  taking  the  said  inquisiition,  have  caused  to  be 
delivered  to  the  said  A.  B.'in  the  said  writ  named,  by  a  reasonable 
price  and  extent,  one  undivided  moiety  (the  whole  into  two  equal 
moieties  to  be  divided)  of  the  said  messuage  [&c.  describe  the  moiety 
of  the  premises'],  to  hold  to  him  and  his  assigns,  according  to  the 
nature  and  tenure  thereof,  according  to  the  form  of  the  statutes  in  such 
case  made  and  provided,  until  he  shall  have  thereof  fuUy  levied  the 

monies  [or  "  £ "]  and  interest  in  the  said  writ  specified,  as  by  the 

said  writ  it  is  commanded.  In  witness  l&c-  conclude  as  in  the  pre- 
ceding form.'] 

11.  Award  of  Elegit  on  the  RoU,  and  Return  of  Inquisition  thereon. 

[To  the  end  of  the  entry  of  the  judgment,  and  then  thus ;]  After- 
wards, that  is  to  say,  on ,  comes  here  the  plaintiff  by  his  attorney 

aforesaid,  and,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  chooses  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  defendant,  except  his  oxen  and  beasts  of  the  plough,  and  also 
all  such  lands  and  tenements,  rectories  [&c.  as  in  next  form.  No.  12, 
to  the  asterisk  *],  and  he  prays  the  Avrit  of  our  said  lady  the  Queen 

thereupon,  to  be  directed  to  the  sheriff"  of ,  and  it  is  granted  to 

him,  &c.  returnable  here  immediately  after  the  execution  thereof,  &c. : 

And  afterwards,  to  wit,  on {the  day  when  the  return  was  filed), 

comes  here  the  plaintiff"  by  his  attorney  aforesaid ;  and  the  sheriff",  to 
wit,  S.  S.  esquire,  sheriff"  of  the  county  aforesaid,  now  here  returns  the 
writ  aforesaid  to  him  in  form  aforesaid  directed,  in  all  things  served 
and  executed,  together  with  a  certain  inquisition  to  the  said  writ  an- 
nexed, taken  before  the  said  sheriff"  in  the  premises  by  virtue  of  the  said 
writ;  which  said  inquisition  follows  in  these  words;  that  is  to  say,  to 
wit,  An  inquisition  [&.c.  copy  the  inquisition]. 


12.  Award  of  several  Writs  of  Elegit  into  different  Counties,  and  on 
Sheriffs  not  executing  them,  Award  of  other  Writs. 

And  hereupon  the  plaintiff",  according  to  the  form  of  the  statutes  in 
such  case  made  and  provided,  chooses  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  defendant,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  the  counties  of  Y.  and  L.  as  the  said  C.  £>.,  or  any 

person  in  trust  for  him,  was  seised  or  possessed  of,  on  the day  of 

,  in  the  year  of  our  Lord ,  on  which  day  the  jud^aent  afore- 
said was  entered  up,  or  at  any  time  afterwards,  or  over  which  the  said 

C.  D.  on  the  said day  of {the  day  on  which  judgment  was 

entered  up),  or  at  any  time  afterwards,  had  any  disposing  power,  which 
he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit ;  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
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rents  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  according  to  the  form  of  the 

said  statutes,!  until  the  said  £ ,  together  with  interest  upon  the 

same,  at  the  rate  of  £4  per  centum  per  annum,  from  the day  of 

[the  day  on  which  the  judgment  was  entered  up,  or  in  case  the 

jfjdgment  teas  entered  up  prior  to  the  \st  October,  1838,  say  "  from 

the  1st  day  of  October,  1838"],  a.d. ,  shall  have  been  levied  :* 

And  the  plaintiff  prays  the  several  writs  of  the  lady  the  Queen  there- 
upon, to  be  directed  to  the  sheriffs  of  Y.  and  L.  severally,  in  form 
aforesaid ;  and  they  are  granted  to  him,  returnable  before  the  said 
lady  the  Queen  at  Westminster  [or  in  CP.  "  before  the  justices  here," 
or  in  Exch.  "  before  the  barons  here"],  immediately  after  the  execu- 
tion thereof,  &c. :    And  afterwards,  to  wit,  on {the  teste  of  the 

other  writs),  comes  here  the  plaintiff  in  his  proper  person ;  and  the 
sheriffs  of  Y.  and  L.  aforesaid  did  not  send  the  sevei-al  writs  aforesaid 
to  them  thereupon  severally  directed,  nor  did  either  of  them  send  the 
writ  aforesaid  to  him  thereupon  directed,  nor  do  anything  thereupon  : 
Therefore,  as  before,  the  plaintiff  prays  the  several  other  writs  of  the 
said  lady  the  Queen,  to  be  directed  to  the  sheriffs  of  Y.  and  L.  afore- 
said severally,  in  form  aforesaid,  and  they  are  granted  to  him,  return- 
able [&C.  as  8upra.'\ 

1 3.  Award  of  JRe-elegit  (a). 

Afterwards,  that  is  to  say,  on {the  teste  of  the  second  torit), 

comes  here  the  plaintiff  by  his  attorney  aforesaid,  and  gives  the  court 

here  to  understand  and  be  informed,  that  the  defendant  on  the 

day  of ,  A.D. ,  being  the  day  on  which  the  judgment  afore- 
said was  given,  had,  and  still  hath,  divers  other  lands,  tenements,  rec- 
tories, tithes,  rents  and  hereditaments  in  the  said  county,  besides  those 
which  are  mentioned  in  the  return  to  the  said  writ ;  which  said  other 
lands,  tenements,  rectories,  tithes,  rents  and  hereditaments  the  plaintiff 
ought  also  to  have  in  execution  for  the  more  speedy  recovery  of  the 

said  £ and  interest  aforesaid  ;  and  the  plaintiff  humbly  prays  and 

chooses  the  same  to  be  delivered  to  him  accordingly,  to  hold  to  him  and 
his  assigns,  according  to  the  nature  and  tenure  thereof  respectively, 

according  to  the  form  of  the  said  statutes,  until  the  said  £ and 

interest  aforesaid  shall  be  thereof  fully  levied  ;  and  he  prays  the  writ  of 
the  said  lady  the  Queen  thereupon,  to  be  directed  to  the  sheriff  of  the 

said  county  of ,  and  it  is  granted  to  him,  returnable  before  the 

said  lady  the  Queen  at  Westminster  \or  in  C.  P.  "  before  the  justices 
here,"  or  in  Exch.  "  before  the  barons  here"],  immediately  after  the 
execution  thereof,  &c. 


14.  Writ  of  Be-elegit  {a). 

Victoria  [&c.  as  No.  2],  To  the  sheriff  of ,  greeting :  Whereas 

A.  B.  lately  in  our  court  [&c.  recite  the  first  writ\  :  And  you  on 

{day  of  filing  the  return)  returned  to  us  [or  in  C.  P.  "  to  our  said 
justices,"  or  in  Exch.  "  to  the  barons  of  our  said  Exchequer",]  at 

Westminster,  a  certain  inquisition,  indented,  taken  before  you  at , 

on  the day  of last  past,  by  the  oath  [&c.  as  No.  9],  whereby 

it  is  found  [&c.  reciting  the  return  in  the  past  tense"}  :  And  because  we 

(a)  See  1  Pr.  10th  ed.  649. 
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are  now  given  to  understand  in  our  said  court,  that  the  said  C.  D.,  at 
the  time  of  giving  the  judgment  aforesaid,  and  afterwards,  had  and 
still  hath  divers  other  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments  in  your  bailiwick,  besides  those  which  are  mentioned  in 
the  return  above  set  forth,  which  said  other  lands,  tenements,  rectories, 
tithes,  rents  and  hereditaments  the  said  A.  B.  ought  also  to  have  in 

execution,  for  the  more  speedy  recovery  of  the  said  £ and. interest 

aforesaid :  therefore  the  said  A.  B.  hath  humbly  besought  us,  that  he 
may  so  have  them,  according  to  due  course  of  law  :  Therefore  we  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same  and  cause  to  be  delivered  to  the  said  A.  B. 
in  the  presence  of  the  said  C.  D.  to  be  warned  on  that  occasion,  if  he 
will  attend,  all  the  other  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments  of  the  said  C.  J),  in  your  bailiwick,  as  well  as  those 

before  extended  in  execution,  for  the  payment  of  the  said  £ and 

interest  aforesaid  ;  to  hold  to  the  said  A.  B.  and  his  assigns,  according 
to  the  nature  and  tenure  thereof,  according  to  the  form  of  the  statutes 

aforesaid,  until  the  said  £ and  interest  aforesaid  shall  be  thereof 

fully  levied :  And  it  what  manner  you  shall  have  executed  this  oar 
writ  [&c.  conclude  as  inform  No.  2.] 


15.  Entry  of  quashing  Inquisition,  for  Defects  therein  and  Award  of 
new  Writ  of  Elegit  {a). 

Afterwards,  that  is  to  say,  on {the  teste  of  the  second  writ), 

comes  here  the  plaintiff  by  his  attorney  aforesaid,  and  shows  to  the 
court  here  that  the  inquisition  aforesaid,  by  the  said  sheriff  in  form 
aforesaid  taken  and  returned  upon  the  said  writ  of  elegit,  is  uncertain, 
insufficient  and  bad  in  law,  in  this,  to  wit,  [that  the  premises  therein 
stated  to  be  delivered  by  the  said  sheriff  to  the  plaintiff  are  not  in  and 
by  the  said  inquisition  described  with  convenient  certainty,  so  that  the 
plaintiff  could  have  and  hold  the  said  lands  and  tenements  as  his  free- 
hold, to  him  and  his  assigns,  according  to  the  form  of  the  writ  afore- 
said (^b)] :  Therefore  the  plaintiff  prays,  that  for  the  defect  aforesaid, 
as  well  the  said  writ  of  elegit  as  the  inquisition  aforesaid  in  fornj 
aforesaid  taken  and  returned,  be  vacated,  annulled  and  altogether 
holden  for  nothing ;  and  that  another  writ  of  the  said  lady  the  Queen 
may  be  issued,  and  directed  to  the  sheriff  of  the  county  aforesaid : 
And  thereupon  the  aforesaid  writ  and  return  being  seen,  and  by  the 
court  here  fully  understood,  it  appears  to  the  said  court  here,  that  the 
allegation  aforesaid  of  the  plaintiff  is  true,  and  that  the  inquisition 
aforesaid  is  uncertain,  insufficient  and  bad  in  law:  Therefore  it  is 
considered,  that  as  well  the  aforesaid  writ  of  elegit,  as  the  inquisition 
aforesaid,  by  the  said  sheriff,  by  virtue  of  the  said  writ,  in  form  afore- 
said taken  and  returned,  be  vacated,  annulled  and  altogether  holden 
for  nothing:  And  hereupon  the  plaintiff  by  his  attorney  aforesaid, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
chooses,  as  before,  to  be  delivered  to  him  all  the  goods  and  chattels 
[&c.  conclude  as  in  No.  11.] 


(a)  See  1  Pr.  10th  ed.  649. 

(b)  This  objection  is  given  merely  as  an  example. 
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16.  Entry  of  Award  of  Fieri  Facias,  and  Levy  of  Part,  and  Award 
of  Elegit  for  the  Residue  and  Return  of  Inquisition. 

\To  the  end  of  the  entry  of  the  judgment,  and  then  thv^:"]  After- 
wards, that  is  to  say,  on  {teste  of  the  fieri  facias),  comes  here 

plaintiff  by  his  attorney  aforesaid,  and  prays  the  writ  of  the  said  lady 

the  Queen  of  fieri  facias,  to  be  directed  to  the  sheriff  of ,  com- 

nianding  him  that  he  omit  not  by  reason  of  any  liberty  of  his  county, 
but  that  he  enter  the  same,  and  of  the  goods  and  chattels  of  the  de- 
fendant in  his  bailiwick,  he  cause  to  be  made  the  said  £ ,  together 

with  interest  [&c.  as  in  thefi.fa.  to  the  xoords  "  entered  up"]  ;  and  it 
is  granted  to  him,  returnable  before  the  said  lady  the  Queen  at  West- 
minster \or  in  C.  P.  "  before  the  justices  here,"  or  in  Exch.  "■  before 
the  barons  here"],  immediately  after  the  execution  thereof,  &c.     And 

afterwards,  to  wit,  on  {day  of  filing  the  return),  comes  here  the 

plaintiff  by  his  attorney  aforesaid :  and  the  sheriff,  to  wit,  S.  S.,  esquire, 
sheriff  of  the  county  aforesaid,  now  here  returns  to  our  said  lady  the 
Queen  at  Westminster  [or  in  C.  P.  "  to  the  said  justices  here,"  or  in 
Exch.  "  to  the  barons  here"],  that  by  virtue  of  the  said  writ  to  him 
directed,  he  has  caused  to  be  made  of  the  goods  and  chattels  of  the 
defendant  in  his  bailiwick  £ ,  parcel  of  the  said  £ ,  and  inte- 
rest aforesaid ;  which  money  he  has  ready  at  the  day  and  place  in  the 
said  writ  contained,  to  render  to  the  plaintiff  for  so  much  of  the  said 

£ and  interest  aforesaid,  as  by  the  said  writ  he  is  commanded; 

and  that  the  defendant  has  not  any  other  or  more  goods  or  chattels  in 
his  bailiwick,  whereof  he  can  cause  to  be  made  the  residue  of  the  said 

£ and  interest  aforesaid,  or  any  part  thereof:   And  for  having 

execution  of  the  said  residue  of  the  said  £ and  interest,  the  plain- 
tiff afterwards,  that  is  to  say,  on {teste  of  the  elegit),  comes  here, 

and  according  to  the  form  of  the  statutes  in  such  case  made  and  pro- 
vided, chooses  to  be  delivered  to  him  all  the  goods  and  chattels  [&c.  as 

in  No.  12,  to  the  dagger^],  until  £ ,  residue  of  the  said  £ and 

interest  aforesaid,  shall  have  been  levied ;  and  he  prays  the  writ  [&c. 
conclude  as  in  No.  1 1.] 


17.  Elegit  for  the  Residue,  after  a  Fieri  Facias. 

Victoria  [&c.  as  No.  2],  To  the  sheriff  of ,  greeting:  Whereas 

A.  B.  lately  in  our  court  [&c.  proceed  as  in  a  common  elegit,  as  in 
No.  2,  to  the  words  "  whereof,"  &c.],  and  whereupon  by  our  writ  we 
lately  commanded  you,  that  of  the  goods  and  chattels  [&c.  recite  tlie 

fieri  facias  as  in  the  preceding  form] ;  and  you  on returned  [&c. 

recite  the  return  as  in  the  preceding  form,  as  the  case  may  be]  ;  and 
afterwards  the  said  A.  B.  came  into  our  court  of  Queen's  Bench  \or 
"  C.  P."  or  "  Exch.  of  Pleas"],  and  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  [&c.  as  in  No.  2,  to  the  words 
"  and  his  assigns,"  and  then  thus:]  according  to  the  form  of  the  sta- 
tutes in  such  case  made  and  provided,  until  £ ,  residue  of  the  said 

£ and  interest  aforesaid,  should  be  thereof  fully  levied :  Therefore 

we  command  you  [&c.  proceed  as  in  a  cmnmon  elegit  to  the  words 

"to  him  and  to  his  assigns,"]  until  the  said  £ ,  residue  of  the  said 

£ ,  together  with  interest  aforesaid,  shall  have  been  levied :  And 

in  what  manner  you  shall  have  executed  this  our  writ  [&c.  conclude  as 
inform  No.  2.] 
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18.  Warrant  to  take  the  Defendant's  Goods  on  an  Elegit. 

to  wit.     S.  S.,  esquire,  sheriff  of  the  said  county  of ,  to 

J3.  B.  &c.  my  bailiffs,  greeting:  By  virtue  of  her  majesty's  writ  of 
elegit  to  me  directed,  I  command  that  without  fail  you  jointly  or  seve- 
rally seize  and  take  all  the  goods  and  chattels  of  C.  D.  (except  oxen 
and  beasts  of  the  plough),  in  my  bailiwick,  so  that  I  may,  by  reason- 
able price,  cause  the  same  to  be  delivered  to  A.  B.,  to  hold  to  the  said 
A.  B.  as  his  proper  goods  and  chattels,  and  forthwith  certify  the  same 
to  me,  so  that  I  certify  to  our  lady  the  Queen  [or  in  C.  P.  "  to  the 
justices  of  our  lady  the  Queen,"  or  in  Exch.  "  to  the  barons  of  her 
majesty's  Exchequer"]  thereof  at  Westminster,  at  the  time  appointed 
for  the  return  of  the  said  writ.  Fail  not  at  your  peril.  Given  under 
my  hand  and  seal  of  office. 

By  the  sheriff. 
{Seal  of  office.) 


Sect.  III.— Levari  Facias. 

See  1  Pr.  10th  ed.  651  ;  Tidd's  Forms,  406,  &c.;  10  Wentw.  340. 
Except  in  the  case  of  outlawry  this  writ  is  completely  superseded  in 
practice  by  the  writ  of  elegit.  As  to  outlawry,  see  post,  "  Out- 
latory." 


Sect.  IV.— Capias  ad  Satisfaciendum,  fob  Plaintiff. 


1.  PrcecipefoT  Writ  of. 

See  the  form  oi  preecipe  for  &  fieri  facias  and  note,  ante,  287.  The 
form  may  be  applied  for  a  ca.  sa.,  substituting  the  words  capias  ad 
satisfaciendum  for  the  wordaferi  facias. 


2.  General  form  of  Ca.  Sa.  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

(6),  greeting :  We  command  you  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  tnat  you  enter  the  same,  and  take 
C.  D.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so 


(a)  As  to  this  writ  in  general,  and  when  and  how  sued  out  and  executed, 
and  who  may  be  arrested  under  it,  see  1  Pr.  10th  ed.651  to  667.  The  above 
form,  except  as  to  the  non  omittas  clause  not  being  limited  to  a  writ  issued 
out  of  the  Court  of  Exchequer,  is  prescribed  by  the  rules  of  H.  T.  1853. 
Any  variance  from  the  form  prescribed,  not  being  matter  of  substance,  will 
not  aflFect  its  validity  or  regularity.  As  regards  the  non  omittas  clause,  it 
may,  notwithstanding  the  form  prescribed  requires  it  to  be  inserted  when  the 
writ  is  issued  out  of  the  Exchequer,  be  inserted  as  of  course  in  the  writ, 
although  issued  out  of  the  other  courts,  see  ante,  288. 

(6)  As  to  the  direction  of  the  writ  and  the  forms  of  direction  to  the 
different  sheriffs,  see  ante,  288,  289. 
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that  you  may  have  his  body  before  us  [or  in  C.  P.  "  before  our  jus- 
tices," or  in  Exch.  "  before  the  barons  of  our  Exchequer,*'  as  the  case 
may  be\  at  Westminster  immediately  after  the  execution  hereof  (a), 

to  satisfy  A.  B.  £ {the  amount  of  all  the  monies  recovered  by  the 

judgment),  whicli  the  said  A.  B.  lately  in  our  court  of  Queen's  Bench 
\or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  be^  recovered 
against  the  said  C.  D.,  whereof  the  said  C.  D.  is  convicted,  together 
with  interest  upon  the  said  sum,  at  the  rate  of  four  pounds  per  centum 

per  annum,  from  the day  of ,  in  the  year  of  our  Lord (h), 

on  which  day  the  judgment  aforesaid  was  entered  up,  and  have  you 

there  then  this  writ.     Witness at  Westminster,  the day  of 

,  iu  the  year  of  our  Lord (c). 

*  Indorse  the  ca.  sa.  thus  (d) :  "  Levy  the  whole  [or  '  levy  £ '] 

and  interest  thereon  [or  'on  £ ']  at  £4  per  cent,  from  the day 

of ,  1 8 — ,  besides  sheriff's  poundage,  oflBcers'  fees,  and  other  ex- 
penses of  this  execution. 

"  This  writ  was  issued  by  P.  A.  of ,  attorney  [or  '  agent  for 

P.  P.  of  ,  attorney']  for  the  within-named  plaintiff  [or  if  the 

writ  was  issued  in  person,  say  '  issued  by  A.  B.  the  plaintiff,  in  person, 

who  resides  at ,  meiitioning  the  city,  town  or  parish,  and  also  the 

name  of  the  hamlet,  street  and  number  of  the  house  of  the  plaintiff",  if 
such  there  beS] 

"  The  defendant  is  a ,  and  his  place  of  abode  is  No.  — , 

street." 

3.  Ca.  Sa.  where  Plaintiff  substantially  succeeds,  but  some  Issues  are 
found  for  Defendant. 

Same  as  in  the  ordinary  form,  supra,  No.  2. 


4.  Ca.  Sa.  where  one  Defendant  is  found  guilty  and  another  acquitted. 

If  the  ca.  sa.  be  for  the  plaintiff,  it  is  the  same  as  in  the  ordinaiy 
form  where  there  is  a  verdict  for  plaintiff  only,  see  No.  2. 


(a)  As  to  the  return  of  writs  of  execution  in  general,  see  ante,  291.  A  ca. 
sa.  may  in  general  be  made  returnable  immediately  after  the  execution  of  it, 
or  on  a  day  certain  in  term.  (See  Id. )  For  the  purpose  of  outlawry,  it  must, 
by  r.  74,  H.  T.  1853,  be  returnable  on  a  day  certain  in  term,  and  it  may  be 
so  returnable  on  any  day  in  term,  and  it  will  be  sutficient  that  there  be 
eight  days  between  the  teste  and  return.  For  the  purpose  of  fixing  bail,  it 
must  be  made  returnable  on  a  day  certain  in  term,  or,  by  the  C.  L.  P.  Act, 
18a4,  s.  90,  it  may  be  tested  and  returnable  in  vacation.  By  r.  75,  H.  T.  a 
ca.  so.  to  fix  bail  must  have  eight  days  between  the  teste  and  return,  and  in 
London  and  Middlesex  must  be  entered  four  clear  days  in  the  public  book 
at  the  sheriff's  office. 

{b)  The  day  on  which  the  judgment  was  entered  up,  or  if  entered  up  prior 
to  the  1st  of  October,  1838,  say  "  from  the  1st  day  of  October  in  the  year  of 
our  Lord,  1838,"  omitting  the  words,  "  on  which  day  the  judgment  aforesaid 
was  entered  up." 

(c)  As  to  the  teste,  see  ante,  291,  and  supra,  n,  (n), 

(d)  See  as  to  the  indorsement  and  the  rules  of  court  as  to  it,  ante,  291, 
292,  n.  The  123rd  section  of  the  C.  L.  P,  Act,  1852,  allows  the  sheriff's 
poundage,  officers'  fees  and  other  expenses  of  the  execution  to  be  levied  in 
all  cases.  It  may  be  added,  that  you  cannot  include  in  expenses  of  exe- 
cution the  expenses  of  a  previous  fi.  fa.  and  levy  under  it,  and  which  was 
ultimately  unproductive,     {Earp  v,  Satchell,  4  Q.  fi,  121  ;  ante,  292,) 
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6.  Ca.  Sa.  after  a  Levy  of  Part,  under  a  Fi.  Fa.  (a). 

Victoria  [&c.  as  No.  2],  To  the  sheriff  of ,  greeting :  Whereas 

by  our  writ  we  lately  commanded  you  that  you  should  cause  to  be  made 

of  the  goods  and  chattels  in  your  bailiwick  of  C.  D.  £ [&c.  as  in 

ihefi.fa.  to  the  words'\  whereof  the  said  C.  D.  was  convicted,  together 
witn  interest  [&c.  as  in  the  fi.  fa.~\,  and  that  you  should  have  that 
money  before  [&c.  as  in  thefi.fa.],  and  that  you  should  have  there 
then  that  writ :  And  you,  at  a  day  now  past,  returned  to  us  \_orin  C.  P. 
"  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at 
Westminster,  that  by  virtue  of  the  said  writ  you  had  caused  to  be  made 

of  the  goods  and  chattels  of  the  said  C.  D.  £ ,  parcel  of  the  said 

£ and  interest  aforesaid,  which  said  money  you  had  ready  at  the 

day  and  place  in  the  said  writ  contained,  as  by  the  said  writ  you  were 
commanded,  and  that  the  said  C.  D.  had  not  any  other  or  more  goods 
or  chattels  in  your  bailiwick,  whereof  you  could  cause  to  be  made  the 

residue  of  the  said  £ and  interest,  or  any  part  thereof,  according 

to  the  exigency  of  that  writ  (let  this  agree  with  the  return) :  Therefore 
we  command  you  that  you  omit  not  by  reason  of  any  liberty  in  your 
county,  but  that  you  enter  the  same  and  take  the  said  C  D.  if  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  [or  in  C.  P.  "before  our  justices,"  or  in  Exch. 
"before  the  barons  of  our  Exchequer,"]  at  Westminster,  immediately 
after  the  execution  hereof,  to  satisfy  the  said  A.  B.  the  residue  of  the 

said  £ and  interest  aforesaid,  and  have  you  there  then  this  writ. 

Witness  : (name  of  chief  Justice,  or  in  Exch.  of  chief  baron),  at 

Westminster,  the day  of ,  in  the  year  of  our  Lord . 

[^Indorse  it  as  directed  at  the  foot  of  the  ca.  sa.  No.  2.] 


6.  Ca,  Sa.for  Plaintiff  where  a  Judge's  Certificate  for  immediate 
Execution  for  part  of  the  Sum  recovered  (b). 

Victoria  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sherifFof ,  greet- 
ing :  Whereas  at  the  assizes  holden  at ,  in  and  for  the ,  on 

the day  of  ,  certain  issues  before  then  joined  between  the 

parties  in  an  action  wherein  A.  B.  was  plaintiff  and  C.  D.  was  defend- 
ant, and  then  pending  in  our  court  of  Queen's  Bench  [or  "  C.  P.,"  or 

"  Exch.  of  Pleas"],  came  on  to  be  and  were  tried  before ,  upon 

which  trial  the  jury  found  a  verdict  for  the  said  A.  B.  against  the  said 

C.  D.  for  £ ,  over  and  above  the  said  A.  B.'s  costs  of  suit,  and  for 

those  costs  forty  shillings:  and  thereupon  the  said  ,  according  to 

the  form  of  the  statute  in  such  case  made  and  provided,  certified  on  the 
back  of  the  nisi  prius  record  in  that  action  that  in  his  opinion  execu- 
tion ought  to  issue  forthwith  in  the  said  action  for  £ ,  part  of  the 

said  £ ;   and  whereupon  it  was  afterwards  considered  by  our 

said  court  of  Queen's  Bench  ["  C.  P."  or  "  Exch.  of  Pleas"]  that  the 
said  A.  B.  should  recover  against  the  said  C.  D.  in  the  said  action  the 

said  monies  so  recovered  by  the  said  verdict,  and  £ for  his  costs  of 

suit,  whereof  the  said  C.  D.  is  convicted :    Therefore  we  command 


(a)  As  to  the  necessity  for  the  ca.  sa.  reciting  the  levy  under  the/,  fa.  in 
this  case,  see  ante,  296. 

(6)  The  ordinary  form  of  ca.  sa.  will  do  where  the  certificate  is  for  the 
whole  sum  recovered. 
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you,  that  yoa  omit  not  by  reason  of  any  liberty  of  your  county,  but 
that  you  enter  the  same  and  take  the  said  C.  D.,  if  he  shall  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body 

before at  Westminster  immediately  after  the  execution  hereotj  to 

satisfy  the  said  A.  B.  the  said  £ ,  together  with  interest  upon  that 

Bum  at  the  rate  of  £4  per  centum  per  annum  from  the day  of 

,  A.D. ,  on  which  day  the  judgment  aforesaid  was  entered  up, 

and  have  you  there  then  this  writ.     Witness at  Westminster,  the 

day  of ,  A.D. . 

Indorse  the  writ  as  directed  at  the  foot  of  the  form,  No.  2,  supra. 


7.  Renewal  of  Ca.  Sa. 

The  writ  itself,  for  the  purpose  of  renewal,  is  not  altered,  and  is  only 
marked  with  a  seal  kept  at  the  master's  office  for  the  purpose,  bearing 
date  the  day,  month  and  year  of  the  renewal,  or,  if  the  sheriff  has  the 
writ  in  hand  to  execute,  then,  instead  of  this,  a  notice  marked  with  such 
seal,  signed  bv  the  party  or  his  attorney,  should  be  given  to  the  sheriff 
(see  ante,  299^  300). 


8.  Notice  to  the  Sheriff  by  Plaintiff  of  the  Renewal  of  a  Ca.  Sa. 

The  same  as  the  form  of  notice  of  renewal  of  tiji.  fa.  ante,  300,  ex- 
cept in  describing  the  writ  to  be  a  capias  ad  satlfatiendum,  instead  of 
&fi.fa. 


9.  Alias  Ca.  Sa.  (a) 

Victoria  [&c.  No.  2],  To  the  sheriff  of ,  greeting  :  We  com- 
mand you,  as  before  we  have  commanded  you,  that  you  t&ke  [&c.  pro- 
ceed a^  in  the  ordinary  form]. 


10.  Pluries  Ca.  Sa.  (a) 

Victoria  [&c.  No.  2],  To  the  sheriff  of ,  greeting :  We  com- 
mand you,  as  oftentimes  we  have  commanded  you,  that  you  take  [&c. 
proceed  as  in  the  ordinary  form.'} 


11.  Warrant  on  a  Ca.  Sa. 

,  to  wit.     S.  S.,  esq ,  sheriff  of  the  said  county,  to  B.  B.  my 

bailiff,  greeting :  By  virtue  of  her  majesty's  writ  to  me  directed  and 
delivered,  I  command  you,  that  you  omit  not  by  reason  of  any  liberty 
in  my  county,  but  that  you  enter  the  same  and  take  C.  D.  whereso- 
ever he  may  be  found  in  my  bailiwick,  and  him  safely  keep,  so  that  I 
may  have  his  body  before  our  lady  the  Queen  \or  in  C  P.  "before  the 
justices  of  our  lady  the  Queen,"  or  in  Exch.  "  before  the  barons  of  her 
majesty's  Exchequer"],  at  Westminster,  immediately  after  the  execu- 
tion hereof  [or  **  on ,"  tf  the  writ  be  returnable  on  a  particular 

day],  to  satisfy  A.  B.  of  £ ,  which  the  said  A.  B.  in  her  majesty's 

court  of  Queen's  Bench  ["C.  P."  or  "Exch.  of  Pleas"]  recovered 

(a)  See  1  Pr.  10th  ed.  664. 
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against  him,  whereof  the  said  C.  D.  is  convicted,  together  with  in- 
terest [&c,,  as  in  the  ca.  sa.],  and  have  you  this  warrant,  and  fail  not 
at  your  peril.     Given  under  the  seal  of  my  office  the day  of , 

A.D.  . 

By  the  Sheriff. 
Mr.  P.  A.  attorney  for  the  plaintiff.  (Seal  of  office.) 

The  writ  issued  the day  of . 

Take  no  bail  whatever. 


12.  Notice  from  Execution  Creditor  to  Sheriff' not  to  discharge 
Execution  Debtor  out  of  Custody  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  give  you  notice,  that  Mr. has  no  authority  from  me  to  re- 
ceive the  judgment  debt  from  the  above-named  defendant,  who  is  now 
in  your  custody  under  a  capias  ad  satisfaciendum  issued  on  a  judgment 
obtained  in  the  above  action  at  my  suit,  nor  has  he  any  authority  from 
me  to  order  or  authorize  the  discharge  of  the  said  defendant  out  of  your 

custody,  and  I  forbid  such  discharge.     Dated . 

Yours,  &c. 

To  the  sheriff  of (or  the  gaoler  or  other  A.  B. . 

person  in  whose  custody  the  party  is). 


13.  Supersedeas  to  a  Ca.  Sa.  irregularly  issued  (b). 

Victoria  [&c.  as  No.  23],  To  the  sheriff  of ,  greeting:  Whereas 

we  lately  commanded  you  by  our  writ,  that  you  [&c.  reciting  the  writ 
of  ca.  sa.  to  the  words  "  whereof  the  said  C.  D.  is  convicted"],  as  in 
the  said  writ  is  more  fully  contained :  Nevertheless,  because  after  the 
issuing  of  the  said  writ  it  appeared  to  our  said  court  that  the  said  writ 
was  issued  erroneously,  therefore  we  command  you,  that  if  the  said 
C.  D.  be  detained  in  your  custody  for  that  cause  and  no  other,  then 
you  suffer  him  to  go  at  large,  as  you  will  answer  the  contrary  at  your 

peril.   Witness {name  of  chief  justice  or  in  Exch.  of  chief  baron), 

at  Westminster,  on  the .-  day  of ,  a.d. . 


14.  Rule  to  return  the  Writ. 

Same  as  the  form,  ante,  306,  but  describing  the  writ  to  be  a  capias 
ad  satisfaciendum  instead  of  a  "  fieri  facias ;"  and  see  the  notes,  ante, 
306,  as  to  ruling  the  sheriff  to  return  the  writ. 


15.  Return  of  Cepi  Corpus  (c). 

I  have  taken  the  within-named  C.  J),  whose  body  I  have  ready,  as 
I  am  within  commanded. 

The  answer  of  S.  5.,  sheriff. 


(o)  See  the  C.  L,  P.  Act,  1852,  sect  126 ;  1  Pr.  10th  ed.  659. 
(6)  Seel  Pr.  10th  ed.  600. 

(c)  As  to  this  return,  see  Wats.  Sheriff,  196  ;  1  Pr.  10th  ed.  663  ;  and  see 
as  to  the  form  of  returns  in  general,  ante,  308,  309. 
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16.  Return  of  Non  est  inventus. 

The  within-named  C.  D.  is  not  found  in  my  bailiwick. 

The  answer  of  S.  S.,  sheriff. 


17.  Return  of  Cepi  Corpus  as  to  one  Defendant,  and  non  est  inventus 
as  to  another. 

I  have  taken  the  within-named  C.  D.  whose  body  I  have  ready,  as 
I  am  within  commanded  ;  but  the  within-named  JE.  F.  is  not  found  in 
my  bailiwick. 

The  answer  of  S.  S.,  sheriff. 


18.  Return  of  Languidus,  Sfc.  (a). 

By  virtue  of  this  writ  to  me  directed,  I  took  the  within-named  C.  D. 

at  a  dwelling-house,  situate  at  the  parish  of ,  in  my  county,  and 

afterwards  removed  him,  with  great  diiBculty,  to  another  dwelling- 
house,  situate  in  the  parish  of ,  in  my  said  county ;  but  the  said 

C.  D.  was  then  so  aged,  sick  and  Ul,  and  in  so  weak,  infirm  and  de- 
bilitated a  state,  that  he  could  not  be  taken  or  removed  from  the  said 
last-mentioned  dwelling-house,  to  the  common  gaol  of  my  said  county, 
without  great  peril  and  danger  of  his  life  ;  and  that  he  the  said  C.  D., 
for  the  cause  aforesaid,  remained  and  continued,  and  still  remains  and 
continues,  in  my  custody  in  the  said  last-mentioned  dwelling-house,  so 
aged,  sick  and  ill,  and  in  such  a  weak,  infirm  and  deb  litated  state  as 
aforesaid,  that  I  cannot,  without  peril  and  danger  of  his  life,  have  the 
body  of  the  said  C.  D.  before  our  said  lady  the  Queen  \or  in  C.  P. 
"before  the  justices  of  our  said  lady  the  Queen,"  or  in  Exch.  "  before 
the  barons  of  her  majesty's  Exchequer,"]  as  I  am  within  commanded. 

The  answer  of  S.  S.,  sheriff. 

See  a  form  of  languidus,  6fC.  by  the  late  and  present  sJieriff,  Tidd's 
Forms,  389. 

19.  Return  of  Mandavi  BaUivo{b). 

By  virtue  of  this  writ  to  me  directed,  I  made  my  mandate  to  the 

bailiff  of  the  liberty  of ,  in  ray  county,  to  take  and  arrest  the 

within-named  CD.,  which  said  bailiff  hath  the  full  return  of  all  writs 
and  process,  and  the  execution  of  the  same  within  the  liberty  aforesaid, 
so  that  no  execution  of  this  writ  can  be  made  by  me  within  the  said 
liberty,  which  said  bailiff  hath  returned  to  me  "  that  he  hath  taken  the 
within-named  C  D.,  whose  body  he  hath  ready"  [or  "  that  the  within- 
named  C.  D.  is  not  found  in  his  bailiwick"]:  And  I  further  certify, 
that  the  said  C  D.  is  not  found  in  my  bailiwick. 


20.  Entry  and  Award  of  Ca.  Sa.,  and  Return  and  AUas. 

Afterwards,  on  the day  of ,  a.d. ,  the  plaintiff  comes 

here  into  court,  by  his  attorney  aforesaid,  and  prays  the  writ  of  our 


(a)  As  to  this  return,  see  Wats.  168, 196  ;  1  Pr.  10th  ed.  663. 
(6)  See  Wats.  Sheriff,  98,  293  ;  1  Pr.  10th  ed.  663. 
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lady  the  Queen  of  capias  ad  satisfaciendum,  to  be  directed  to  the  aberiff 

of ,  commanding  him  that  he  omit  not,  by  reason  of  any  liberty  in 

his  county,  but  that  lie  enter  the  same,  and  that  he  take  the  defendant 
if  he  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  may 
have  his  body  before  our  said  lady  the  Queen  [or  in  C.  P.  "  before 
the  justices  of  our  lady  the  Queen,"  or  in  JExch.  "  before  the  barons  of 
our  lady  the  Queen  of  her  Exchequer"],  at  Westminster,  immediately 

after  the  execution  thereof  [or  "  on ,"  as  in  the  urrit^,  to  satisfy 

the  plain tiif  the  said  £ ,  together  with  interest  [&.c.  as  in  the  ca. 

«a.]  ;  and  it  is  granted  to  him,  &c.   Afterwards,  to  wit,  on ,  comes 

here  the  plaintiff  by  his  attorney  aforesaid  ;  and  the  sheriff,  to  wit,  S.  S., 
sheriff  of  the  county  aforesaid,  now  here,  returns  to  our  said  lady  the 
Queen  [or  in  C.  P.  "  to  the  said  justices,"  or  in  Exch.  "  to  the  said 
barons,"]  at  Westminster  aforesaid,  that  the  defendant  is  not  found  in 
his  bailiwick  :  Whereupon  the  plaintiff  prays  another  writ  of  our  said 
lady  the  Queen  of  capias  ad  satisfaciendum,  to  be  directed  to  the  said 

sheriff  of ,  commanding  him  in  form  aforesaid  ;  and  it  is  granted 

to  him,  returnable  before  the  said  lady  the  Queen  [or  in  C.  P.  "  before 
the  said  justices,"  or  in  Exch.  "  before  the  said  barons,"]  at  West- 
minster, immediately  after  the  execution  thereof  [or  ^'  on ,"  as  in 

the  writ.'] 


Sect.  V. — Execution  for  the  Defendant. 

1.  Pra:cipefor  a  Fieri  Facias  (a). 

{The  county  or  city  to  the  sheriff  of  which  the  writ  is  directed.) 

Writ  of  fieri  facias  on  a  judgment  for  defendant  in  an  action  by  A.  B. 

against  C.  D.    Dated . 

(To  be  signed)        D.  A.,  defendant's  attorney  [or  "  agent, 
for  P.  A.,  plaintiff's  attorney," 
or  if  sued  out  by  defendant  in  person, 
''CD.  of ."] 

2.  Fieri  Facias,  on  a  Judgment  for  Defendant  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 


(a)  See  as  to  the  necessity  for  this  precipe,  r.  71,  H.  T,  1853,  ante,  287. 

(b)  This  form,  except  as  to  the  non  omittas  clause  not  being  limited  to  a 
writ  issued  out  of  the  Exchequer,  is  prescribed  by  the  rules  of  H.  T.  1853. 
Any  variance  from  the  form  prescribed,  not  being  in  matter  of  substance,  will 
not  affect  its  validity  or  regularity.  (Id.)  As  regards  the  non  omittas  clause, 
it  may,  notwithstanding  the  form  prescribed  directs  it  to  be  inserted  when 
the  writ  is  issued  out  of  the  Exchequer,  be  inserted  as  of  course  in  the  writ, 
although  issued  out  of  tlie  other  courts  :  {ante,  288.) 

As  to  this  writ  in  general,  see  1  Pr.  10th  ed.  669.  The  defendant  is  en- 
titled to  have  the  same  writs  of  execution  for  the  amount  of  the  costs 
awarded  him  by  the  judgment,  as  the  plaintilf  might  have  had  for  hisdamages 
and  costs,  if  he  had  had  judgment  (23  H.  8,  c.  15,  s.  1 ;  4  J.  1,  c,  3, 
s.  2.)  And  this  even  though  the  plaintiff  sue  as  executor.  (3  &  4  Will.  4, 
c.  42.)     He  is  also  entitled  to  levy  interest  on  the  costs  awarded.    (1  &  2 
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,  greeting  (a)  :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  ot  your  county,  but  that  you  enter  the  same,  and  cause  to 

be  made  of  the  goods  and  chattels  in  your  bailiwick  of  A.  B.  £, , 

•which  lately  in  our  court  of  Queen's  Bench  [or  "  C.  P.,"  or  "  Exch. 
of  Pleas,"  as  the  case  may  ie]  were  awarded  to  C.  D.,  for  his  costs  of 
defence  in  an  action  lately  prosecuted  in  our  said  court  by  the  said 
A.  B.  against  the  said  C.  D.,  whereof  the  said  A.  B.  is  convicted,t 
together  with  interest  on  the  said  sura  at  the  rate  of  £4  per  centum  per 

annum  from  the day  of ,  in  the  year  of  our  Lord [b),  on 

which  day  the  judgment  aforesaid  was  entered  up,  and  have  you  that 
money  before  us  [or  in  the  C.  P.  '•  before  our  justices,"  or  in  the 
Exch.  *'  before  our  barons,"  a^  the  case  may  fte],  at  Westminster,  im- 
mediately after  the  execution  hereof,  to  be  rendered  to  the  said  C.  D.  • 
and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorized  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  [or  in  the  C.  P.  "  to  our  justices,"  or  in  the  Exch.  "  to  the 
barons  of  our  Exchequer,"  as  the  case  may  ie],  at  Westminster,  im- 
mediately after  the  execution  hereof,  and  have  you  there  then  this  writ. 

Witness ,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord (c). 

*  Indorse  the  torit  thus:  "  Levy  the  whole  [or  'levy  £ ']  and 

interest  thereon  [or  '  on  £ ']  at  £4  per  cent,  from  the day  of 

,  A.D,  18 — ;  besides  sheriff's  poundage,  officers'  fees  and  other 

expenses  of  this  execution  (c?)." 

This  writ  was  issued  by  D.  A.  of ,  attorney  [or  "  agent  for 

P.  P.  of ,  attorney"]  for  the  within-named  defendant  [or  if  the 

writ  teas  issued  in  person,  say  "issued  by  A.  B.  the  plaintiff  in  person, 

who  resides  at ,"  mentioning  the  city,  town  or  parish,  and  number 

of  the  house  of  the  defendant,  if'  such  there  be  (e).] 

The  plaintiff  is  a ,  and  his  place  of  abode  is  at (y). 


3.  The  like,  after  a  Levy  of  Part. 

Victoria  [&c.  as  supra],  To  the  sheriff  of ,  greeting  :  Whereas 

by  our  writ  we  lately  commanded  you  that  you  should  cause  to  be 

made  of  the  goods  and  chattels  in  your  bailiwick  of  ^.  B.  £ [&c. 

as  in  the  fi.fa.  supra,  to  the  f],  together  with  interest  [&c.  as  in  the 
fi.fa.\  and  that  you  should  have  that  money  before  [&c.  as  in  the 
fi.fa.],  and  that  you  should  have  there  then  that  writ.     And  you  at 

Vict.  c.  110,  s.  17.)  He  may  also  now,  since  the  C.  L.  P.  Act,  1852,  s.  123, 
levy  on  the  plaintiff,  the  poundage,  officers'  fees  and  other  expenses  of  the 
execution,  the  same  as  the  plaintiff  might  if  the  execution  were  against  the 
defendant. 

(a)  As  to  the  direction  of  the  writ  and  the  forms  of  directions  to  the 
different  sheriffs,  see  ante,  287,  288. 

(6)  The  day  on  which  the  judgment  was  entered  up,  or  if  entered  up  prior 
to  the  1st  of  October,  1838,  say  "  from  the  1st  day  of  October  in  the  year 
of  our  Lord  1838,"  omitting  the  words  "on  which  day  the  judgment  afore- 
said was  entered." 

(c)  As  to  the  teste  and  return,  see  ante,  291. 

(d)  As  to  this  indorsement,  see  ante,  291. 

(e)  As  to  this  indorsement,  seeon^e,  293. 

(/)  As  to  this  indorsement,  see  ante,  293.  It  is  not  absolutely  neces- 
sary. 
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a  day  now  past  returned  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in 
Exch.  "  to  our  barons"],  at  Westminster,  that,  by  virtue  of  the  said 
writ,  you  had  caused  to  be  made  of  the  goods  and  chattels  of  the  said 

A.  B.  £ ,  parcel  of  the  said  £, and  interest,  in  the  said  writ 

mentioned,  which  money  you  had  ready  at  the  day  and  place  in  the 
said  writ  contained,  as  by  the  said  writ  you  were  commanded,  and 
that  the  said  A.  B.  had  not  any  other  or  more  goods  or  chattels  in 
your  bailiwick,  whereof  you  could  cause  to  be  made  the  residue  of  the 
said  sum  and  interest  in  the  said  writ  mentioned  as  aforesaid,  or  any 
part  thereof,  according  to  the  exigency  of  that  writ :  *  Therefore  we 
command  you  that  you  omit  not  by  reason  of  any  liberty  in  your  county, 
but  that  you  enter  the  same  and  cause  to  be  made  of  the  ^oods  and 

chattels  in  your  bailiwick  of  the  said  A.  B.  £ ,  the  residue  of  the 

said  £ and  interest  aforesaid,  and  have  you  that  money  before 

[&c.  conclude  aw  in  No.  2.] 

[Indorse  the  writ  as  directed  at  the  foot  of  tfie  preceding  form.] 


4.  Capias  ad  Satisfaciendum  on  a  Judgment  for  Defendant  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of ,  greet- 
ing :  We  command  you,  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same  and  take  A.  B.  if  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  [<w  in  the  C.  P.  "  before  our  justices,"  or  in  the 
Exch.  "before  the  barons  of  our  Exchequer,"  as  the  case  may  be\  at 
Westminster,  immediately  after  the  execution  hereof,  to  satisfy  C.  D. 

£ ,  which  lately  in  our  court  of  Queen's  Bench  [or  "  C.  P."  or 

"  Exch.  of  Pleas,"  as  the  case  may  be]  were  awarded  to  the  said  C.  D. 
for  his  costs  of  defence  in  an  action  lately  prosecuted  in  our  said  court 
by  the  said  A.  B.  against  the  said  C.  D.,  whereof  the  said  A.  B. 
is  convicted,  together  with  interest  upon  the  said  sum  at  the  rate  of  £4 

per  centum  per  annum  from  the day  of in  the  year  of  our 

Lord (b),  on  which  day  the  judgment  aforesaid  was  entered  up, 

and  have  you  there  then  this  writ.     Witness ,  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 

[Indorse  the  writ  as  directed  at  the  foot  of  the  form,  No.  2.] 


6.  TTie  like,  after  a  Levy  of  Part. 

[Same  as  in  the  form  No.  3,  to  the  asterisk  *,  and  then  thus:']  There- 
fore we  command  you  that  you  omit  not  by  reason  of  any  liberty  in 
your  county,  but  that  you  enter  the  same  and  take  the  said  A.  B.  if  he 
shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  us  [or  in  C.  P.  "before  our  justices,"  or  in  the 


(a)  This  form  is  prescribed  by  R.  H.  1853,  excepting  as  to  the  turn  omittas 
clause  being  inserted  for  all  the  courts,  and  as  to  which  see  ante,  288. 

(6)  The  day  on  which  the  judgment  was  entered  up,  or  if  entered  up  prior 
to  the  1st  of  October,  1838,  say  "from  the  1st  day  of  October,  in  the  year 
of  our  Lord  1838,"  omitting  the  words,  "on  which  day  the  judgment  afore- 
said was  entered  up." 

Q 
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Exch.  "before  the  barons  of  our  Exchequer"]  at  Westminster,  imme- 
diately after  the  execution  hereof,  to  satisfy  the  said  C.  D.  £ ,  re- 
sidue of  the  said  £ ,  and  interest,  in  the  said  writ  mentioned ;  and 

have  you  there  then  this  writ.     Witness [name  of  chief  Justice  or 

in  Exch.  of  chief  baron),  at  Westminster,  the day  of ,  in  the 

year  of  our  Lord . 

\Indorse  the  writ  as  directed  at  the  foot  of  the  preceding  form. 
No.  2,  but  for  part  only  of  the  amount.'\ 


6.  Ft.  Fa.  on  a  Judgment  of  Nonsuit  (a). 

Victoria  [&c.,  as  in  No.  2,]  To  the  sheriff  of ,  greeting :  We 

command  you  that  you  omit  not  by  reason  of  any  liberty  in  your 
county,  but  that  you  enter  the  same  and  cause  to  be  made  of  the 

goods  and  chattels  in  your  bailiwick  oi  A.  P.  £ ,  which  lately  in 

our  court  of  Q.  B.  [or  "C.  P."  or  "Exch.  of  Pleas"]  were  awarded 
to  C.  D-  for  his  costs  of  defence  in  an  action  lately  prosecuted  in  our 
said  court  by  the  said  A.  B.  against  the  said  C  D.,  for  that  the  said 
A.  B.  did  not  prosecute  the  said  action,  whereof  the  said  A.  B.  is 

convicted,  together  with  the  interest  upon  the  said  £ ,  at  the  rate 

of  £4  per  centum  per  annum,  from  the day  of ,  a.d. , 

on  which  day  the  judgment  aforesaid  was  entered  up;  and  have  that 
money  with  such  interest  as  aforesaid  [&c.  conclude  as  in  No.  2.] 


7.  Ca.  Sa.  in  the  like  Case. 

Victoria  r&c.  as  No.  2,]  To  the  sheriff  of ,  greeting:  We  com- 
mand you  that  you  omit  not  by  reason  of  any  liberty  in  your  county, 
but  that  you  enter  the  same  and  take  A.  B.  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  [or  in  C.P.  "before  our  justices,"  or  in  Exch.  "before  the  barons 
of  our  Exchequer"],  at  Westminster,  immediately  after  the  execution 

hereof,  to  satisfy  C.  D.  £ ,  which  lately  in  our  court  of  Queen's 

Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"],  at  Westminster,  were 
awarded  to  the  said  C.  D.  for  his  costs  of  defence  in  an  action  lately 
prosecuted  in  our  said  court  by  the  said  A.  B.  against  the  said  C.  D,, 
for  that  the  said  A.  B.  did  not  prosecute  the  said  action,  whereof  the 

said  A.  B.  is  convicted,  together  with  interest  upon  the  said  £ , 

at  the  rate  of  £4  per  centum  per  annum,  from  the day  of , 

A.D. ,  on  which  day  the  judgment  aforesaid  was  entered  up  ;  and 

have  you  there  then  this  writ.     Witness {name  of  chief  justice, 

or  in  Exch.  chief  baron),  at  Westminster,  the day  of ,  in  the 

year  of  our  Lord .  • 

[Indorse  the  writ  as  directed  at  the  foot  of  the  form,  No.  2.] 


8.  Renewal  of  Writ. 

As  to  this,  see  arite,  299.     The  writ  itself,  for  the  purpose  of  renewal, 
is  not  altered,  and  is  only  marked  with  a  seal  kept  at  the  master's  office 

(o)  See  as  to  this  judgment,  ante,  246. 


CHAP.  XXIX.]  Ca.  Sa.for  Defendant.  339 

for  the  purpose,  bearing  date  of  the  day,  month  and  year  of  the  re- 
newal ;  or  if  the  writ  be  in  the  sheriff's  bands  to  be  executed,  instead  of 
this,  a  notice  marked  with  such  seal  of  renewal,  signed  by  the  party  or 
his  attorney,  should  be  given  to  the  sheriff:  (see  1  Pr.  10th  ed.  677.) 


9.  Notice  to  the  Sheriff  of  the  Renewal  of  Writ. 

The  form  is  the  same  as  that  of  notice  of  renewal  of  a^.  fa.,  ante, 
299,  or  ca.  sa.,  ante,  332,  but  transposing  the  defendant's  name  for 
the  plaintiff's. 


Q2 
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CHAPTER  XXX. 

EXECUTION  AGAINST  GARNISHEES  (a). 


1.  Summons  to  Judgment  Debtor,  under  the  C.  L.  P.  Act,  1854,  s.  60, 
to  show  Cause  why  fie  should  not  be  examined  as  to  Debts  due 
to  him  (b). 

^Formal  parts  as  usual,'\  "to  show  cause  why  he  should  not  attend 

before  the  master  (or  other  person)  at ,  and  submit  to  be  examined 

viva  voce  on  oath  as  to  the  debts  due  and  accruing  due  to  him,  and 
why,  on  such  examination,  he  should  not  produce  to  the  master  {or 
other  person)  all  books  of  account,  papers  and  writings  in  any  way 
relating  to  such  debts." 


2.  Order  thereon. 

\Formal  parts  as  usuaLI  "  I  do  order  that  the  defendant  shall 
attend  before  one  of  the  masters  (or  other  person)  of  this  court,  and  be 
orally  examined  touching  any  debts  which  may  be  due  to  him,  and 
that  he,  at  the  time  of  such  examination,  produce  all  books,  papers  and 
writing  relating  to  such  debts." 


3.  Appointment  of  Master,  Sfc.for  the  Examination. 

B.'\     I  appoint  the day  of next,  at o'clock,  at , 

V.  >  for  the  proceeding  with  the  examination  herein,  pursuant  to  the 

D.  J  order  of  the  Honourable  Mr.  Justice  [or  "  Baron"] ,  datea 

.    Dated  the day  of ,  18—. 

(To  be  signed  by  the  tnaster  or  other  person 
who  has  to  take  the  examination.) 
[A  simple  appointment  by  the  master  on  the  back  of  the  copy  of  the 

order  served  will  do,  ajs  thus:  "  I  appoint  the day  of 18—, 

at o'clock  in  the  noon."     As  to  the  proceedings  on  the 

examination,  see  1  Will.  4,  c.  22,  ss.  5,  6,  7,  and  1  Pr.  10th  ed.  312, 


(a)  See  generally  Mr.  Temple's  work  on  the  Law  and  Practice  of  Attach- 
ment of  Debts,  under  the  C.  L.  P.  Act,  1854,  and  1  Pr.  10th  ed.  669. 

(6)  See  the  enactment,  1  Pr.  10th  ed.  669.  Where  the  judgment  creditor 
is  unable  to  obtain  satisfaction  of  his  judgment,  and  has  reason  to  suppose 
that  debts  are  due  to  the  debtor,  a  rule  or  order  may  be  obtained  for  bis  oral 
examination  as  to  such  debts  under  the  above  enactment. 
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4.  Affidavit  of  Plaintiff' to  ground  Application  for  Attachment  of  a 
Debt  under  C.  L.  P.  Act,  1854,  a.  61  (a). 

In  the  Q.  B.  [«C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  A.  B.,  of ,  in  the  parish  of ,  iu  the  county  of ,  [gen- 
tleman], the  above-named  plain  tiflF  {Or  it  may  be  made  by  the  plain- 
tiffs s  attorney,  or  by  both,  in  which  case  the  following  form  must  be 
altered  accordingly),  make  oath  and  say  as  follows ;  that  is  to  say, 

1.  On  the day  of last,  I  recovered  a  judgment  of  this 

honourable  court  in  this  action  against  the  above-named  defendant,  for 
the  sum  of  £ . 

2.  The  said  judgment  is  still  unsatisfied  to  the  amount  of  the  sfiid 

sum  so  recovered  [or  "  the  amount  of  £ ,  parcel  of  the  said  sum 

80  recovered  thereby."] 

3.  2>.  L.  of ,  in  the  county  of aforesaid  [gentleman],  is 

indebted  to  the  said  C  D.  in  £ and  upwards.     {It  may  suffice 

to  state  that  he  is  indebted,  without  saying  in  what  sum.    Orders  have 
been  frequently  made  on  such  an  affidavit.) 

4.  The  said  D.  L.  is  within  the  jurisdiction  of  this  honourable  court. 

^  A.B. 

Sworn  [&c.  a«  usual,  see  post,  "  Affidavits.'''^ 


5.  Order  ex  parte  for  the  Attachment  of  Debts,  and  Summons  for 
Garnishee  to  pay  same  {b). 

A.  B.,  ^       Upon  hearing  the  attomies  or  agents  for  the 

judgment  creditor,  j  judgment  creditor,  and  upon  reading  the  aflSda- 

against  I  vit  of ,  I  do  order,  that  all  debts  due  and 

C  D.,  V  owing,  or  accruing  due,  from  the  above-named 

judgment  debtor,    I  garnishee  to  the  above-named  judgment  debtor, 

E.  F.,  J  be  attached  to  answer  a  judgment  recovered 

garnishee.         J  against  the  above-named  judgment  debtor  on  the 

day  of ,  18 — ,  by  the  above-named  judgment  creditor,  in  the 

court  of  Queen's  Bench  [or  "  C.  P."  or  '<  Exch.  of  Pleas"]  :  *  I  fur- 
ther order,  that  the  above-named  garnishee,  his  attorney  or  agent, 
attend  me  at  my  chambers,  in  Rolls  Garden,  Chancery  Lane,  on , 


(a)  This  affidavit  must  be  made  by  the  judgment  creditor  or  his  attorney : 
(see  the  enactment,  1  Pr.  10th  ed.  669  to  673.) 

(6)  The  application  is  always  an  ex  parte  one,  and  must  be  made  to  a 
judge.  In  some  cases,  the  judgment  creditor  simply  applies  for  and  gets  an 
order  for  the  attachment  of  the  debt  or  debts  from  the  garnishee,  which  has 
the  effect  of  binding  such  debts  in  the  hands  of  the  garnishee,  and  if  he 
were  afterwards  to  pay  the  same  to  the  judgment  debtor,  he  would  be  liable 
to  an  attachment  for  not  obeying  the  order.  If  he  gets  only  such  order,  the 
form  of  it  will  end  at  the  *  in  the  above  form  :  (see  Holmes  v.  Tutton,  3  Com. 
Law  Rep.,  Q.  B.,  25  L.  T.  177.)  He  may  afterwards  obtain  a  separate  sum- 
mons, as  in  the  subsequent  part  of  the  above  form,  to  compel  the  garnishee 
to  pay  the  debt. 

As  to  what  debts  may  be  attached,  see  1  Pr.  10th  ed.  670,  671 ;  Temple 
on  Attachment,  &c.,  12,  &c.;  Johnson  v.  Diamond,  25  L.  T.  85;  Macdonald 
V.  HoUister,  Temp.  15. 
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the day  of next,  at of  the  clock  in  the noon,  to 

show  cause  why  he  should  not  pay  the  judgment  creditor  the  debt  due 
from  him  to  the  judgment  debtor,  or  so  much  thereof  as  may  be  suf- 
ficient to  satisfy  the  said  judgment  debt.    Dated . 

(Jtidge's  or  Baron's  signature.) 
%*  See  memorandum  on  back  hereof. 
(referring  to  the  memorandum  at  thejoot  ofthisfomij  whichis  always 
indorsed  on  the  back  of  the  summons.) 

Memorandum  : — 
17  &  18  Vict.  "^     62.  "  Service  of  an  order  that  debts  due  or  accruing 
c.  125,        >to  the  judgment  debtor  shall  be  attached,   or  notice 

ss.  62,  63.  3  thereof  to  rhe  garnishee,  in  such  manner  as  the  judge 
shall  direct,  shall  bind  such  debts  in  bis  hand." 

63.  "  If  the  garnisbee  does  not  forthwith  pay  into  court  the  amount 
due  from  hira  to  the  judgment  debtor,  or  an  amount  equal  to  the  judg- 
ment debt,  and  does  not  dispute  the  debt  due  or  claimed  to  be  due 
from  him  to  the  judgment  debtor,  or  if  he  does  not  appear  to  the  sum- 
mons, then  the  judge  may  order  execution  to  issue,  and  it  may  be  sued 
forth  accordingly,  without  any  previous  writ  or  process,  to  levy  the 
amount  due  from  such  garnishee  towards  satisfaction  of  the  judgment 
debt." 


6.  Order  made  under  C.  L.  P.  Act,  1854,  s.  6S,  for  Payment  by  Gar- 
nishee of  a  Debt  due  from,  him,  or  in  default  for  Execution  to  issue 
against  him  (a). 

In  the  matter  of  Attachment  of  debt. 

A.  B.,  -\       Upon  hearing  the  attorney  or  agent  for  the 

judgment  creditor,      judgment  creditor  and  for  the  garnishee,  and  upon 

against  reading  the  affidavit  of ,  and  the  order  made 

C.  D.,  >  herein,  on  the day  of ,  185—,  whereby 

judgment  debtor,    J  it  was  ordered,  that  all  debts  owing,  or  accruing 

E.  F.,  I  due,  from  the  said  garnishee  to  the  said  judgment 

garnishee.  J  debtor,  be  attached,  to  answer  a  judgment  reco- 
vered against  the  said  judgment  debtor  by  the  said  judgment  creditor, 

in  the  court  of ,  on  the day  of ,  185 — ,  for  the  sum  of 

£ ,  and  upon  which  judgment  the  sum  of  £ remained  due  and 

unpaid,  I  do  order,  that  the  said  garnishee  do  forthwith  pay  the  said 

judgment  creditor  the  debt^^  [or  "  £ part  of  the  debt,"  or  "  pay 

into  court  the  debt,  &c."]  due  from  him  to  the  said  judgment  debtor, 
and  that,  in  default  thereof,  execution  may  issue  for  tiie  same.     Dated ' 

(Judge's  or  baron's  signature.) 


7.  Fi.fa.  against  a  Garnishee,  under  that  Section,  where  the  Debt  is 
not  disputed  or  Garnishee  does  not  appear  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 


(a)  See  sect  63,  1  Pr.  10th  ed.  672. 

(b)  See  the  enactment,  1  Pr.  10th  ed.  672.    The  above  form  is  prescribed 
by  R.  M.  V.  1854. 
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,  greeting :  We  command  you  that  you  omit  not  by  reason  of  any 

liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the  goo<b 

and  chattels  of  JS.  F.  in  your  bailiwick  you  cause  to  be  levied  £ , 

being  the  amount  of  \or  "part  of  the  amount  of,"  if  the  debt  be  more 
than  the  judgment  debt]  a  debt  due  from  the  said  E.  F.  to  C.  D., 
heretofore  attached  in  the  hands  of  the  said  E.  F.  by  an  order  of  Sir 

,  knight,  one  of  our  justices  of  our  court  of  Queen's  Bench  [or 

"  one  of  our  justices  of  our  court  of  C.  P.,"  or  "  one  of  the  barons  of 

oar  Exchequei-"!,  dated (date  of  order),  pursuant  to  the  statute 

in  such  case  made,  to  satisfy  [or  if  the  debt  be  less  than  the  judgment 

debt,  say,  "towards  satisfying"]  £ ,  which  A.  B.  lately  m  our 

court  of  Queen's  Bench  [or  "  C.  P.,"  or  "  Exch.  of  Pleas"]  recovered 
against  the  said  C.  D.,  whereof  the  said  C.  D.  is  convicted ;  and  that 
you  have  that  sum  of  £ before  us  [or  in  C.  P.  "  before  our  jus- 
tices," or  in  Exch.  "before  the  barons  of  our  Exchequer"]  at  West- 
minster, immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.B.  in  satisfaction  as  aforesaid,  and  that  you  do  all  such  things 
as  by  the  statute  passed  in  the  second  year  of  our  reign  you  are  autho- 
rized and  required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us  [or  in  the  C.  P. 
"  to  our  justices,"  or  in  tJie  Exch.  "to  the  barons  of  our  Exchequer" 
as  the  case  may  be],  at  Westminster,  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  writ  Witness ,  at  West- 
minster, the day  of ,  in  the  year  of  our  Lord . 


8.  Ca.  sa.  in  the  like  Case  (a). 

Victoria,  bv  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriflF  of 

,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  in  your  county,  but  that  you  enter  the  same,  and  take 
E.  F.,  if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  C.  P.  "  before  our  justices," 
or  in  Exch.  "before  the  barons  of  our  Exchequer"]  at  Westminster, 

immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £ ,  being 

the  amount  [or  "part  of  the  amount,"  if  the  debt  be  more  than  the 
judgment  debt]  of  a  debt  due  from  the  said  E.  F.  to  C.  D.,  heretofore 

attached  in  the  hands  of  the  said  E.  F.  by  an  order  of  Sir , 

knight,  one  of  our  justices  of  our  court  of  Queen's  Bench  [or  "  one  of 
our  justices  of  our  court  of  Common  Pleas,"  or  "  one  of  the  barons  of 

our  Exchequer"],  dated (date  of  order),  pursuant  to  the  statute 

in  such  case  made  and  provided,  to  satisfy  [or  "  towards  satisfying," 

if  the  debt  be  less  than  the  judgment  debt]  £ ,  which  the  said 

A.  B.  lately  in  our  said  court  of  Queen's  Bench  [or  "  C.  P."  or 
"  Exch.  of  Pleas,"  as  the  case  may  be]  recovered  against  the  said 
C.  D.,  whereof  the  said  C.  D.  is  convicted,  and  have  you  there  then 

this  writ.     Witness at  Westminster,  the  day  of ,  in  the 

year  of  our  Lord . 


(a)  This  form  is  prescribed  by  R.  M.  V.  1854. 
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9.  Order  under  C.  L.  P.  Act,  1854,  s.  64,  for  Writ  to  issue  against 
Garnishee  to  show  Cause  why  the  Judgment  Creditor  should  not 
have  Execution  against  him  for  the  Debt  when  disputed  by 
him  (a). 

In  the  matter  of  the  "\ 
attachment  of  debt, 

A.B., 
judgment  creditor, 

against  C.  D., 

judgment  debtor, 

E.F., 

garnishee, 


> 


Upon  hearing  the  attorney  or  agent  for  the 
judgment  creditor,  and  for  the  garnishee,  I  do 
order  that  the  judgment  creditor  shall  be  at 
liberty  to  proceed  against  the  garnishee  by 
writ,  calling  upon  him  to  show  cause  why  there 
should  not  be  execution  against  him  tor  the 
alleged  debt  [or  "  for  £ due  to  the  judg- 
ment debtor,"  if  less  than  the  judgment  debt\^ 

and  for  costs  of  suit.    Dated  the . 

(Judge's  or  Baron's  signature.) 


10.  Writ  against  Garnishee  in  that  Case  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kin^om  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  E.  F.  greeting : 
We  command  you,  that  within  eight  days  after  the  service  of  this  writ 
upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our  court 
of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  l*leas"],  to  show  cause 

why  A.  B.  should  not  have  execution  against  you  for  £ ,  being 

the  amount  [or  "  part  of  the  amount,"  if  tlie  debt  exceeds  the  judg- 
ment debt']  of  a  debt  due  from  you  to  C.  D.,  to  satisfy  [or  "  towards 

satisfying,"  if  the  debt  be  less  than  the  judgment  debt]  £ ,  which 

on  the day  of ,  18 —  {date  of  judgment),  the  said  A.  B.,  by 

a  judgment  of  our  court  of  Queeu's  Bench  [or  "  C.  P."  or  "  Exch.  of 
Pleas"],  recovered  against  the  said  C.  D.,  and  for  costs  of  suit  in  this 
behalf;  and  take  notice,  that  in  default  of  your  so  doing  the  said  A.  B. 

may  proceed  to  execution.     Witness  ,  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 

[The  folloicing  indorsement  must  be  made  on  the  vxrii:']   This  writ 

was  issued  by  P.  A.  {plaintiff's  attorney's  name  in  full),  of 

[place  of  his  abode  in  full;  also  if  sued  as  an  agent  for  an  attorney  in 

the  country,  here  say  "  as  agent  for  A.  A.  of "],  attorney  for  the 

said  A.  B.  [or  if  sued  out  by  the  plaintiff  in  person,  "  This  writ  was 

issued  in  person  by  the  plaintiff  within  named,  who  resides  at ," 

mentioning  the  city,  town  or  parish,  and  also  the  name  of  the  hamlet, 
street,  ana  number  of  the  house,  of  the  plaintiff's  residence,  if  any 
such  there  be{c)']. 

The  plaintiff  claims  £ {the  amount  of  the  debt  claimed  from  the 

garnishee),  and  £ for  costs,  and  if  the  amount  thereof  be  paid  to 

the  plaintiff  or  his  attorney  within  four  days  from  the  service  hereof, 
fiirther  proceedings  will  be  stayed. 

[Within  three  days  after  the  service  fill  up  the  following  indorse- 


(a)  See  sect.  64, 1  Pr.  10th  ed.  672. 

(6)  This  form  is  prescribed  by  R.  M.  V.  1854. 

(c)  It  should  be  observed  that  the  omission  to  make  these  indorsements 
might  render  the  writ  irregular.  It  would  seem  that  they  are  imperatively 
required  to  be  made. 
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ment :]  This  writ  was  served  by  me  X.  Y.  on  C.  J),  on  the day 

of ,  18—  (a). 


11.  Declaration  therein  {b). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d. . 

(Venue.) — A.  B.  by ,  his  attorney  \or  '*  in  person"],  sues 

E.  F.  by  a  writ  issued  forth  of  this  court,  in  these  words  :  Victoria, 
&c.  {copy  the  icrit),  and  the  said  E.  F.  has  appeared  to  the  said  writ, 
and  the  said  A.  B.,  by  his  attorney  aforesaid,  says  that  the  said  debt 
due  from  the  said  E.  F.  to  the  said  C.  D.  is  for,  &c.  (c),  [here  state 
the  debt  as  in  a  declaration  in  ordinary  cases],  and  the  said  A.  B. 
prays  that  execution  may  be  adjudged  to  him  accordingly  for  the  said 
£ ,  and  for  costs  of  suit  in  this  behalf. 


12.  Plea  thereto  (d). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

E.  F.      J       The  said  E.  F.  by ,  his  attorney,  says,  that  he 

ats.  A.  B.  S  never  was  indebted  to  the  said  C.  D.  as  alleged  [or  plead 
such  other  defence  or  several  defences  as  in  otlier  cases.'} 


13.  Issue  thereon. 

[Copy  the  declaration  and  pleadings,  and  conclude  thus:}  There- 
fore let  a  jury  come,  &c.  {This  form  is  prescribed  by  JR.  M.  V. 
1854.) 


14.  Postea  thereon. 

The  same  as  in  ordinary  cases,  omitting  the  assessment  of  damages. 
(This  is  prescribed  by  R.  M.  Y.  1854.) 


15.  Judgment  for  Plaintiff  thereon  {d). 

[The  same  as  in  ordinary  cases  to  the  statement  of  the  judgment, 
which  may  be  thus:}  Therefore  it  is  considered  that  the  said  A.  B. 
have  execution  against  the  said  E,  F.  for  the  said  £ ,  the  amount 


(o)  An  affidavit  of  this  service  would  be  required  in  order  to  entitle  plain- 
tiff to  sign  a  judgment  by  default  for  non-appearance. 

(i)  This  form  is  prescribed  by  R.  M.  V.  1854.  It  will  be  seen  that  by  the 
64th  sect.,  of  the  Act,  the  mode  of  proceeding  is  the  same,  or  as  nearly  as  may 
be,  as  upon  a  writ  of  revivor  under  theC.  L.  P.  Act,  1852,  s.  131 :  {see  post, 
"Revivor.") 

(c)  This  direction,  so  far  as  regards  the  commencement  of  the  state- 
ment of  the  debt,  may  in  some  cases  have  to  be  departed  from.  It  would 
seem  that  the  usual  conclusion  in  a  declaration,  "  and  the  plaintiff  claims 
£ ,"  should  be  omitted  in  this  case  against  a  garnishee. 

{d)  This  form  is  prescribed  by  R.  M.  V.  1854. 
Q5 
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[or  "part  of  the  amount"]  of  the  said  debt  due  from  him  to  the  said 
C.  D.,  to  satisfy  [or  "  towards  satisfying,"  if  the  debt  be  less  than  the 

judgment  debt]  the  said  £ ,  which  the  said  A.  B.  on  the day 

of ,  18 —  {date  of  judgment  against  the  judgment  debtor),  by  the 

judgment  of  this  court  recovered  against  the  said  C.  D. ;  and  it  is 
further  considered  that  the  said  A.  B.  do  recover  against  the  said  E.  F. 
£ for  his  costs  of  suit  in  this  behalf  (a). 


16.  Fi.  Fa  therein  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting:  We  command  you,  that  you  omit  not  by  reason  of  any 

liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the  goods 

and  chattels  of  E.  F.  in  your  bailiwick  you  cause  to  be  made  £ , 

the  amount  [or  "  part  of  the  amount,"  if  the  debt  be  more  than  the 
judgment  debt^  of  a  debt  due  from  the  said  E.  F.  to  C.  D.,  to  satisfy 
[or  "  towards  satisfying,"  if  the  debt  be  less  than  the  judgment  debt] 

£ ,  which  A.  B.  on  the day  of ,  18 —  {date  of  judgment 

against  judgment  debtor),  by  the  judgment  of  our  court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas"]  recovered 
against  the  said  C.  D.,  and  whereupon  it  has  been  adjudged  by  our 
said  court  that  the  said  A.  B.  should  have  execution  against  the  said 

E.  E.  for  the  said  £ ,  and  also  £ Avhich  in  our  same  court 

■were  adjudged  to  the  said  A.  B.  for  his  costs  of  suit  which  he  hath 
been  put  to  on  occasion  of  our  writ  sued  out  against  the  said  E.  F.  at 
the  suit  of  the  said  A.  B.  in  that  behalf,  whereof  the  said  E.  F.  is 
convicted,  and  have  the  said  monies  before  us  [or  in  C.  P.  "  before 
our  justices,"  or  in  the  Exch.  "  before  the  barons  of  our  Exchequer''] 
at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered 
to  the  said  A.  B.,  and  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  authorized  and  required 
to  do  in  this  behalf;  and  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  [or  in  the  C.  P.  "  to  our  justices,"  or  in 
the  Exch.  "  to  the  barons  of  our  Exchequer,"  as  the  case  mag  Je],  at 
Westminster,  immediately  after  the  execution  hereof;  and  have  you 

there  then  this  writ.     Witness at  Westminster,  the day  of 

,  in  the  year  of  our  Lord . 


17.  Ca.  sa.  therein  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriflp  of 

,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same,  and  take 
E.  F.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so 
that  you  may  have  his  body  before  us  [or  in  the  C.  P.  "  before  our 
justices,"  or  in  the  Exch.  *'  before  the  barons  of  our  Exchequer,"  as 


(a)  The  plaintiff  is  entitled  to  these  costs  as  of  course,  without  any  order 
for  them  :  {Johnson  v.  Dawson,  25  Law  J.,  Exch.,  40.)  So  is  the  defendant 
entitled  to  them  as  of  course,  if  he  succeeds.    (Id.) 

(6)  This  form  is  prescribed  by  R.  M.  V.  1854. 
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the  case  may  be'\  at  Westminster,  immediately  after  the  execution 

hereof,  to  satisfy  A.  B.  £ ,  the  amount  [or  '*  part  of  the  amount," 

if  the  debt  be  more  than  the  judgment  debt]  of  a  debt  due  from  the 
said  E.  F.  to  C.  i>.,  and  for  the  levying  of  which  it  has  been  adjudged 
by  our  court  of  Queen's  Bench  [or  "Common  Pleas,"  or  "Exchequer 
of  Pleas"],  that  the  said  A.  B.  should  have  his  execution  against  the 
said  E.  F.  to  satisfy  [or  "  towards  satisfying,"  if  the  debt  be  less  than 

the  judgment  debt]  £ ,  which  the  said  A.  B.  on {the  date  of 

the  judgment  against  the  judgment  debtor)  by  the  judgment  of  the  said 
court  recovered  against  the  said  C.  D.,  and  further  to  satisfy  the  said 

A.  B.  £ ,  which  in  our  same  court  were  adjudged  to  the  said  A.  B. 

for  his  costs  of  suit  which  he  hath  been  put  to  on  occasion  of  our  writ 
sued  out  against  the  said  E.  F.  at  the  suit  of  the  said  ^4.  J5.  in  that 
behalf,  whereof  the  said  E.  F.  is  convicted ;  and  have  you  there  then 

this  writ.    Witness ,  at  Westminster,  the day  of ,  in  the 

year  of  our  Lord . 
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CHAPTER  XXXI. 

ENTRY  OF  SATISFACTION  ON  THE  ROLL. 


1.  Form  of  Satisfaction  Piece  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  185 — . 

to  wit.     Satisfaction  is  acknowledged  between  plaintiff 

and defendant  in  an  action  for and :  And 

do  hereby  expressly  nominate  and  appoint  ,  attorney-at-law,  to 

witness  and  attest  execution  of  tliis  acknowledgment  of  satis- 
faction. 

Juderment  entered  on  the day  of ,  in  the  year  of  our  Lord 

ia5— ;Ro11,  No. 


Signed  by  the  said in  the  presence  of  me,  ^ 

,  of ,  one  of  the  attornies  of  the  court  of 

,  at  Westminster.  And  I  hereby  declare  my- 
self to  be  attorney  for  and  on  behalf  of  the  said 

,  expressly  named  by  h — ,  and  attending  at 

h —  request  to  inform  h —  of  the  nature  and  effect 
of  this  acknowledgment  of  satisfaction  (which  I 
accordingly  did  before  the  same  was  signed  by 
h— ).  And  I  also  declare  that  I  subscribe  my 
name  hereto  as  such  attorney. 


(Signature.) 

the  above-named 

plaintiff. 

{Date.) 


2.  Entry  of  Satisfaction  on  the  IioU(b). 

Afterwards,  on  ,  in  the  year  of  our  Lord  ,  comes 

here  the  said  A.  B.  by  his  attorney  aforesaid,  [or  "  by  P.  A.  his 


(a)  This  form  is  prescribed  by  R.  H.  T.  1853.  By  r.  80,  H.  T.  1853,  "  In 
order  to  acknowledge  satisfaction  of  a  judgment,  it  shall  be  requisite  only 
to  produce  a  satisfaction  piece,  in  form  as  hereinafter  mentioned  ;  and  such 
satisfaction  piece  shall  be  signed  by  the  party  or  parties  acknowledging  the 
same,  or  their  personal  representatives ;  and  such  signature  or  signatures 
shall  be  witnessed  by  a  practising  attorney  of  one  of  the  courts  at  West- 
minster expressly  named  by  him  or  them,  and  attending  at  his  or  their  re- 
quest, to  inform  him  or  them  of  the  nature  and  effect  of  such  satisfaction 
piece  before  the  same  is  signed,  and  which  attorney  shall  declare  himself,  in 
the  attestation  thereto,  to  be  the  attorney  for  the  person  or  persons  so  signing 
the  same,  and  state  he  is  witness  as  such  attorney :  provided  that  a  judge  at 
chambers  may  make  an  order  dispensing  with  such  signature  under  special 
circumstances,  if  he  thinks  fit.  And  in  cases  where  the  satisfaction  piece 
is  signed  by  the  personal  representative  of  a  deceased,  his  representative 
character  shall  be  proved  in  such  manner  as  the  master  may  direct :"  (see 
the  practice,  1  Pr.  10th  ed.  676.) 

(6)  By  R.  E.  T.  1857,  "  Upon  a  satisfaction  piece,  duly  signed  and 
attested  in  accordance  with  the  r.  80,  H.  T.  1853,  being  presented  to  the 
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attorney  in  this  behalf,"]  and  acknowledgeth  himself  to  be  satisfied 
by  the  said  C.  D.  of  the  damages  and  costs  aforesaid  [or  in  debt,  "  of 
the  debt,  damages  and  costs  aforesaid"]  :  Therefore  let  the  said  C.  D. 
be  thereof  acquitted,  &c. 


3.  Entry  of  Satisfaction  on  Roll  in  Q.  B.  ly  'Executors  of  Plaintiff 
after  his  Death  (a). 

Afterwards,  on  the day  of ,  a.d. ,  before  onr  lady 

the  Queen  at  Westminster,  comes  the  said  C  D.  by his  attorney, 

and  the  said  A.  B.  comes  not,  and  hereupon  E.  F.  and  G.  H.  by 

their  attorney,  come  here  into  court  and  give  the  said  court  here  to 
understand  and  be  informed,  that  after  the  giving  of  the  judgment 
aforesaid  the  said  A.  B.  died,  having  first  duly  made  and  published 
his  last  will  and  testament  in  writing,  whereby  he  appointed  the  said 
E.  F.  and  G.  H.  executors  thereof:  After  whose  death,  the  said  E.  F. 
and  G.  H.  duly  proved  the  said  last  will  and  testament,  and  took 
upon  themselves  the  burden  of  the  execution  thereof:  and  which  pre- 
mises the  said  C  D.  doth  not  deny,  but  admits  the  same  to  be  true : 
And  hereupon  before  our  lady  the  Queen  at  Westminster  the  said 
E.  F.  and  G.  H.,  by  their  attorney  aforesaid,  acknowledged  them- 
selves, as  executors  as  aforesaid,  to  be  satisfied  by  the  said  C.  D.  of 
the  monies  aforesaid  recovered.  Therefore  let  the  said  C.  D.  be 
thereof  acquitted,  &c. 


clerk  of  the  judgments  of  the  masters  in  the  court  in  which  the  judgment 
has  been  signed,  he  shall  file  the  same  and  enter  satisfaction  in  the  judg- 
ment book  against  the  entry  of  the  said  judgment,  and  no  roll  shall  be  re- 
quired to  be  carried  in  for  the  purpose  of  entering  satisfaction  on  a  judg- 
ment." 

(a)  See  a  form  of  entry,  after  an  entry  of  fi.  fa.  and  return,  on  the  8  &  9 
WilL  4,  c.  11,  8.  8,  Tidd's  Forms,  425. 
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Sect.  I. — Affidavit  to  hold  to  Batl  (a). 

1.  Affidavit  by  the  Plaintiff. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas"  (b).] 

Between  A.  B.  plaintiff  and  C.  D.  defendant  (e). 

I,  A.  B.  of ,  (d),  the  above-named  plaintiff,  make  oath 

and  say  as  follows,  that  is  to  say :  — 


(a)  As  to  affidavits  in  general,  see  2  Pr.  10th  ed.  title  "  4flidavit ;"  and 
see  the  general  forms,  post,  "  Affidavit." 

(6)  The  affidavit  should  be  intituled  in  the  court  in  which  the  action  is 
pending  or  is  to  be  brought.  (^Moiling  v.  Poland,  3  M.  &  Sel.  157;  /i.  v.  • 
Hare,  13  East,  189  ;  and  see  Kennett  and  Avon  Canal  Company  v.  Jones,  7 
T.  R.4,')l.) 

(c)  If  the  affidavit  he  sworn  (as  it  may  he)  before  the  issuing  of  the  writ 
of  summons,  it  should  not  be  entitled  in  any  cause :  (see  Hollis  v.  Bran- 
don, 1  B.  &  P.  36  ;  Green  v.  Redshaw,  id.  227.)  But  it  seems  that  the  title 
might  in  that  case  be  rejected  as  surplusage  and  that  it  would  not  make  the 
affidavit  bad.  {Hargreaves  v.  Hames,  25  L.  T.,  Q.  B.,  161.)  If  sworn  after 
the  writ  was  issued,  then  it  must  be  intituled  in  the  cause,  otherwise  it  would 
be  bad.  (Schletter  v.  Cohen,  7  M.  &  W.  389 ;  9  Dowl.  277  ;  Ball  v.  Stanley, 
6  M.  &  W.  399,  per  Alderton,  B.,  and  per  Campbell,  C.  J.,  in  Hargreaves  v. 
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1.  C.  D.(e)  [the  above-named  defendant]  is  justly  and  truly  in- 
debted to  me  in pounds  {f)\  for  [&c.  Here  state  the  cause  of 

action  for  which  the  arrest  is  to  be  made,  and  which  will  in  most  cases 
be  found  amongst  the  forms,  post,  from  p.  356  to  369.  As  to  the  mode 
of  stating  the  cause  of  action  ami  ichat  is  a  sufficient  statement  of 
it,  see  1  Pr.  lOih  ed.  706.] 

2.  [Here  state  the  facts  showing  that  the  defendant  is  about  to  quit 
England  (J)-'\ 

Homes,  supra.)  The  application  to  the  judge  for  the  order  cannot  be  made 
until  after  the  writ  is  issued.  {Brook  v.  Snell,  8  Dowl.  370;  and  see  per 
Coleridge,  J.,  in  Rennie  v.  Bruce,  14  L.  J.,  Q.  B.,  207 ;  and  Bullock  v.  Jenkins, 
20  L.  J.,  Q.  B.,  90.) 

(d)  Insert  the  deponent's  place  of  abode  and  addition.  But  this  is  not 
absolutely  necessary  if  the  affidavit  be  made  by  the  plaintiff  after  the  action 
has  been  commenced:  (see  post,  "Affidavit.")  The  omission  to  state  or  an 
improper  statement  of  the  defendant's  abode  and  addition,  may  be  fatal :  (see 
Jarrett  v.  Dillon,  1  East,  18.) 

As  to  who  may  make  the  affidavit,  see  1  Pr.  10th  ed.  716.  It  need  not 
necessarily  be  made  by  the  plaintiff,  see  post,  352,  n. 

(c)  In  general,  the  affidavit  must  set  forth  the  christian  and  surname  of 
the  defendant  in  full  {Waters  v.  Joyce,  1  D.  &  R.  150) ;  and  it  seems  that 
the  adoption  of  initials  or  contractions  will  not  suffice.  {Reynolds  v.  Han- 
kin,  4  B.  &  A.  536  ;  Lake  v.  Silk,  3  Bing.  296.)  But,  by  the  act  3  &  4  W.  4, 
C.  42,  s.  12,  "  In  all  actions  wpon  bills  of  exchange  or  promissory  notes,  or  other 
written  instruments,  any  of  the  parties  to  which  are  designated  by  the  initial 
letter  or  letters,  or  some  contraction  of,  the  christian  or  first  name  or  names, 
it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in  the  process  or 
declaration,  to  designate  such  persons  by  the  same  initial  letter  or  letters  or 
contraction  of  the  christian  or  first  name  or  names,  instead  of  stating  the 
christian  or  first  name  or  names  in  full."  By  r.  82,  H.  T.  1853,  "  Where 
the  defendant  is  described  in  the  writ  of  capias  or  affidavit  to  hold  bail,  by 
initials  or  by  a  wrong  name,  or  without  a  christian  name,  the  defendant  shall 
not  be  discharged  out  of  custody  or  the  bail  bond  delivered  up  to  be  can- 
celled, on  motion  for  that  purpose,  if  it  shall  appear  to  the  court  that  due 
diligence  has  been  used  to  obtain  knowledge  of  the  proper  name."  In  one 
case  {Hicks  v.  Marreco,  1  C.  &  M.  84 ;  8  Tyr.  216,  decided  under  the  re- 
pealed rule,  which  was  similar  to  the  above),  due  diligence  was  held  to 
have  been  used  in  inquiring  after  the  name  of  a  defendant,  although  no  in- 
quiries had  been  made  of  the  defendant  or  his  immediate  friends,  or  at  his 
house  or  place  of  business,  the  debt  being  large,  and  there  being  ground  to 
fear  he  might  abscond.  In  another  case,  also  decided  under  the  repealed 
rule,  inquiry  of  a  partner  of  the  defendant,  who  gave  the  wrong  christian 
name,  and  at  a  banker's,  where  no  information  was  obtained,  was  held  suffi- 
cient. {Ladbrooke  v.  Phillips,  1  H.  &  W.  109 ;  and  see  Rossett  v.  Hartley,  5 
N.  &  M.  415  ;  1  H.  &  W.  581.)  An  affidavit  that  "  Edward  Joyce"  is  in- 
debted in  a  sum  due  to  the  deponent  from  "George  Page  Edward  Joyce," 
is  bad.     (  Waters  v.  Joyce,  1  D.  &  R.  150.) 

(/)  By  the  1  &  2  Vict.  c.  110,  s.  3,  the  plaintiff  must  show  to  the  satis- 
faction of  the  judge  to  whom  he  applies  for  an  order  for  arrest,  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to  quit  England, 
unless  he  be  forthwith  apprehended.  The  affidavit  for  this  purpose  must 
set  forth  the  circumstances,  in  order  that  the  judge  may  determine  whether 
there  is  such  probable  cause.  {Batemen  v.  Dunn,  7  Dowl.  105 ;  6  Bing., 
N.  C,  49;  Harvey  v.  O'Meara,  7  Dowl.  725.)  It  need  not  state  in  express 
terms  the  deponent's  belief  to  the  defendant  being  about  to  quit  England. 
{Willis  V.  Snook,  8  M.  &  W.  147.)  An  affidavit  of  the  plaintiff,  that  he  has 
been  informed  and  believes  that  the  defendant  is  about  to  quit  England,  is 
sufficient,  provided  it  states  the  name  and  description  of  the  person  from 
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3.  For  the  reasons  aforesaid,  I  verily  believe  that  the  said  C.  D.  is 
about  to  quit  England  unless  he  be  forthwith  apprehended. 

4.  I  have  caused  a  writ  of  summons  to  be  sued  out  of  this  Honour- 
able Court  in  this  action  at  my  suit  against  the  above-named  defend- 
ant. [If  the  affidavit  is  sicom  before  the  issuing  qft/ie  summons  this 
should  of  course  he  omittedJ] 

Sworn  [&c.  as  usual,  see  post,  '^  Affidavits"  (a).]  A.  B, 


2.  The  like,  by  one  of  several  Plaintiffs. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.,  E.  F.  and  G.H.  plaintiffs  and  C.  D.  defendant. 

I,  A.  B.  of , ,  one  of  the  above-named  plaintiffs,  make  oath 

and  say  as  follows,  that  is  to  say  : — 

1.  C.  D.  [the  above-named  defendant]  is  justly  and  truly  indebted 
to  me,  and  [the  above-named]  JE.  F.  and  G.  H.  in  &c.  ^proceed  as  in 
the  preceding  form.] 


3.  Tlie  like,  by  a  Third  Person  (b). 

In  the  Q.  B.  ^or  "  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  C.  of ,  ,  make  oath  and  say  as  follows,  that  is  to 

say:  — 

1.  CD.  [the  above-named  defendant]  is  justly  and  truly  indebted 
to  A.  B.  [the  above-named  plaintiff],  in pounds,  for  [&c.  state 


whom  he  has  received  such  information.  ( Gibbons  v.  Spalding,  11  M.  &  W. 
173  ;  2  Dowl.,  N.  S.,  811 ;  Graham  v.  SandrineUi,  16  M.  &  W.  191.)  Where 
the  affidavit  stated,  that  "  the  defendant  is  a  lieutenant  in  her  majesty's 
78th  Highlanders,  which  said  regiment  is  under  orders  to  embark  for  India, 
and  deponent  believes  and  has  no  doubt  that  the  defendant  intends  to 
embark  with  his  regiment,  and  quit  England,"  a  judge's  order  was  obtained 
on  it,  to  hold  the  defendant  to  bail:  afterwards,  the  defendant's  attorney 
made  an  affidavit,  stating  that,  upon  inquiry  at  an  army  agent's,  it  appeared 
that  the  78th  Highlanders  were  not  under  orders  for  India,  and  that  the  de- 
ponent had  been  informed  and  believed  that  the  said  regiment  was  then  in 
India  ;  the  defendant  did  not  deny  that  he  was  going  abroad :  upon  motion 
to  set  aside  the  order,  it  was  held  that  the  affidavit  on  which  the  order  was 
granted  was  prima  facie  sufficient  to  support  it,  and  that  no  sufficient  ground 
was  shown  for  rescinding  it.  {Arkenlieim  v.  Colegrave,  14  L.  J.,  Exch.,  113  ; 
13  M.  &  W.  620.)  The  affidavit  need  not  in  express  terms  state  that  the 
defendant  is  about  to  quit  England  "unless  he  be  forthwith  apprehended." 
{Hargreaves  v.  Ha7nes,  24  L.  J.,  Q.  B.,  281  ;  25  L.  T.,  Q.  B.,  161 ;  sed  vide 
Bateman  v.  Dunn,  7  Dowl.  105  ;  5  Bing.  N.  C.  49.) 

As  to  what  intended  absence  from  England  is  sufficient  to  warrant  an 
arrest,  see  1  Pr.  10th  ed.  717. 

(a)  The  rule  of  H.  T.  1853,  r.  43,  against  affidavits  being  sworn  before 
the  attorney  or  agent  in  the  cause,  or  his  clerk,  excepts  the  case  of  an  affi- 
davit to  hold  to  bail. 

(6)  The  affidavit  of  debt  maybe  made  by  a  third  party  (1  &  2  Vict.  c.  110, 
s.  3),  and  it  is  not  necessary  that  he  should  show  any  connection  between 
him  and  the  plaintiff.  [HolUday  v.  Lawes,  3  Bing.  N.  C.  541 ;  Short  v. 
Campbell,  3  Dowl.  487  ;  1  Gale,  60 ;  Pieters  v.  Luytjest,  1  B.  &  P.  1 ;  Jndrioni 
V.  Morgan,  4  Taunt  231.) 
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the  cause  of  action  and  other  facta  necessary  to  obtain  the  order  for 
the  arrest,  as  directed,  supra.  No.  1.] 


4.  The  Uhe,  hy  a  surviving  Partner  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I,  A.  B.  of , ,  the  above-named  plaintiff,  make  oath  and 

say  as  follows,  that  is  to  say  :  — 

1.  C.  D.,  the  above-named  defendant,  is  justly  and  trnly  indebted 

to  me  in pounds,  for  [goods  sold  and  delivered  by  me  and  E.  F.  in 

his  lifetime,  now  deceased,  to  the  said  C.  D.  {state  the  cause  of  action 
and  other  facts  necessary  to  obtain  the  order  for  the  arrest,  as  directed, 
supra.  No.  1).] 

6.  TJie  like,  against  a  surviving  Partner. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas.'J 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.  of , ,  the  above-named  plaintiff,  make  oath  and 

say  as  follows,  that  is  to  say  : — 

1.  CD.  [the  above-named  defendant]  is  justly  and  truly  indebted 

to  me  in pounds,  for  [goods  sold  and  delivered  by  me  to  the 

said  C.  D.  and  one  E.  F.  m  his  lifetime,  now  deceased,  (state  the 
catcse  of  action  and  the  other  facts  necessary  to  obtain  the  order  for 
the  arrest,  as  directed,  supra,  No.  1.  It  is  not  in  general  requisite  to 
describe  the  defendant  as  a  surviving  partner).] 


6.  The  like,  by  Wife  in  Action  by  Husband  and  Wife  on  Cause  of 
Action  before  Marriage. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  and  E.  his  wife,  plaintiffs,  and  C.  D.  defendant. 

I,  E.  B.  of  , ,  the  wife  of  A.  B.  one  of  the  above-named 

plaintiffs,  make  oath  and  say  as  follows,  that  is  to  say  : — 

1.  C.  D.,  the  above-named  defendant,  is  justly  and  truly  indebted 

to  me  and  the  said  A.  B.  in pounds,  for  [goods  sold  and  delivered 

by  me  whilst  I  was  sole  and  unmarried,  to  the  said  C.  D.  {state  the 
cause  of  action  and  other  the  facts  necessary  to  obtain  the  order  for 
the  arrest,  as  directed,  supra,  No.  1).] 


7.  The  like,  against  Husband  and  Wife  on  Cause  of  Action  against 
Wife  before  Marriage. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  and  E.  his  wife,  defendants. 

I,  A.  B.  of , ,  the  above-named  plaintiff,  make  oath  and 

say  as  follows,  that  is  to  say : — 

1.  CD.  and  E.  his  wife,  the  above-named  defendants,  are  justly 
and  truly  indebted  to  me  in pounds,  for  [goods  sold  and  delivered 


(o)  The  affidavit  must  show  distinctly  that  the  other  partner  is  dead. 
{Edgar  v.  Watt,  1  H.  &  W.  108 ;  see  MvrreU  v.  Parker,  6  DowL  123.) 
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by  me  to  the  said  E.  whilst  she  "was  sole  and  unmarried,  {state  the 
cause  of  action  and  other  the  facts  necessary  to  obtain  the  order  for 
tlie  arrest,  as  directed,  supra,  No.  1).] 


8.  The  like,  by  an  Executor. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  executor  of  the  last  will  and  testament  of 
E.  F.,  deceased,  plaintiff,  and  C.  D.  defendant 

I,  A.  B.  of , ,  the  above-named  plaintiff,  executor  of  the 

last  will  and  testament  of  the  said  E.  F.,  deceased,  make  oath  and  say 
as  follows,  that  is  to  say :  — 

1.  C.  D.,  the  above-named  defendant,  is  justly  and  truly  indebted 

to  me,  as  executor  as  aforesaid,  in  pounds  [for  goods  sold  and 

delivered  by  the  said  E.  F.,  in  his  lifetime,  to  the  said  C.  2).,  (or  as 
the  cause  of  action  may  be,)']  as  appears  by  the  books  of  the  said  E.  F., 
and  as  I  verily  believe  (a).  l_State  the  other  facts  necessary  to  obtain 
the  order  for  the  arrest  as  directed,  supra,  No.  1.] 


(a)  Where  the  plaintiff  sues  en  autre  droit,  as  executor  or  administrator,  or 
as  assignee  of  a  bankrupt,  it  is  not  required  that  he  should  swear  positively 
to  the  debt ;  and  if  an  executor  swear  to  his  belief  ( Sheldon  v.  Baker,  1  T.  R. 
87  ;  Roche  v.  Carey,  2  W.  Bl.  850 ;  and  see  Garnham  v.  Hammond,  2  B.  &  P. 
298  ;  Rowney  v.  Dean,  1  Price,  402),  or  if  an  assignee  of  a  bankrupt  swear 
to  the  debt,  "  as  appears  by  the  bankrupt's  books,"  or  "  by  his  last  exami- 
nation," or  the  like,  "and  as  he  verilv  believes"  (Swayne  v.  Crammond,  4 
T.  R,  176;  Tmna  v.  Edwards,  4  Burr'.  2283  ;  Barclay  v.  Hunt,  Id.  1992; 
Lowe  V.  Farley,  1  Chit.  Rep.  92),  it  will  be  sufficient  But  an  affidavit  by 
an  executor,  of  the  defendant  having  been  indebted  to  the  testator,  "  as  ap- 
pears firom  a  statement  made  from  the  testator's  book  by  an  accountant 
employed  to  investigate  the  same,  as  deponent  verily  believes,"  has  been 
held  insufficient.  {Rowney  v.  Deane,  1  Price,  402.)  So,  where  an  assignee 
of  a  bankrupt  swore  to  a  debt,  as  appeared  from  the  letters  of  A.  and  B.,  "as 
this  deponent  believes,"  the  affidavit  was  considered  insufficient.  (Moiling  v. 
Buckholtz,  2  M.  &  Sel.  563.)  So  it  was  considered  insufficient,  where  it 
was  made  by  a  bankrupt,  who  swore  that  the  defendant  was  indebted  to  the 
deponent  before  the  commission,  and,  "as  he  believes,"  was  still  indebted 
to  his  assignees,  on  a  bill  accepted  by  the  defendant,  indorsed  by  the  drawer 
to  deponent,  and,  as  "  he  believes,"  still  unpaid.  (Tucker  v.  Francis,  1  Bing. 
142  ;  12  Moore,  347.)  In  the  case  of  an  assignee  of  a  bond,  or  the  like,  he 
will  be  allowed  to  swear,  "  to  the  best  of  his  knowledge  and  belief."  to  all 
fiicts  not  within  his  own  knowledge.  (Cresswell  \.  Lovell,  8  T.  R.  418; 
Loveland  v.  Bassett,  1  Wils.  232  ;  and  see  Fairman  v.  Farquharson,  1  M.  &  P. 
179.)  If,  in  any  of  these  cases,  the  executor,  assignee,  &c.,  take  upon  him- 
self to  swear  positively  to  the  debt,  the  affidavit  will  not  be  rejected  on  that 
account,  however  improbable  it  may  be  that  he  should  have  a  positive 
knowledge  of  it :  (see  Andrioni  v.  Morgan,  4  Taunt  231  ;  PoHeri  v.  De  Souza, 
Id.  154 ;  and  see  Knight  v.  Keyte,  1  East,  415 ;  Byland  v.  King,  7  Taunt 
275 ;  Warmsley  v.  Macey,  2  B.  &  B.  339.)  An  affidavit  that  the  defendant  is 
indebted  to  the  plaintiff  and  his  wife  as  administratrix  of  J.  P.,  deceased,  in 
1,455/.,  for  principal  and  interest  due  on  a  bond  for  2,400/.  made  by  the 
defendant  to  the  said  J.  P.,  and  conditioned  for  the  payment  of  1,200/.  and 
interest  at  a  day  past,  is  sufficient,  and  this  without  stating  expressly  that 
J.  P.  died  intestate,  Sfc.  (Coppin  v.  Cooper,  10  Bing.  443  ;  2  Dowl.  785  ;  4 
M.  &  So.  272.) 
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9.  The  like,  by  an  Administrator. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.,  administrator  of  all  and  singular  the  goods, 
chattels  and  credits,  which  were  of  E.  F.,  deceased,  at  the 
time  of  his  death,  who  died  intestate,  plaintiff,  and  C.  D. 
defendant  (a). 

I,  A,  3.  of , [the  above-named  plaintiff  and]  administrator 

of  all  and  singular  the  goods,  chattels  and  credits,  which  were  of  the 
said  E.  -F.,  deceased,  at  the  time  of  his  death,  who  died  intestate,  make 
oath  and  say  as  follows,  that  is  to  say :  — 
1.  C.  D.  [the  above-named  defendant]  is  justly  and  truly  indebted 

to  me,  as  administrator  as  aforesaid,  in pounds,  for  [goods  sold 

and  delivered  by  the  said  E.  F.  in  his  lifetime,  to  the  said  C.  D.'\  {or 
as  the  cause  of  action  may  be),  as  appears  by  the  books  of  the  said  E.  F., 
and  as  I  verily  believe  (a). 

IState  the  other  facts  necessary  to  obtain  the  order  for  the  arrest  as 
directed,  supra,  No.  1.] 


10.  The  like,  by  one  of  several  Assignees  of  a  Bankrupt. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.,  G.  G.  and  G.  H.,  assignees  of  the  estate 
and  effects  of  E.  F.,  a  bankrupt,  plaintiff,  and  C.  D.  de- 
fendant (a). 

I,  A.  B.  of , [one  of  the  above-named  plaintiffs],  make 

oath  and  say  as  follows,  that  is  to  say : — 

1.  C.  D.  [the  above-named  defendant]  is  justly  and  truly  indebted 
to  me  and  [the  above-named]  G.  G.  and  G.  H.  as  assignees  of  the 

estate  and  effects  of  [the  said  E.  i^.1  a  bankrupt,  in pounds,  for 

[goods  sold  and  delivered  by  the  said  E.  F.  before  he  became  a  bank- 
rupt, to  the  said  C.  Z>.,]  {or  as  the  cause  of  action  may  be,)  as  appears 
by  the  books  of  the  said  E.  F.,  and  as  I  verily  believe. 

[^State  the  other  facts  necessary  to  obtain  the  order  for  the  arrest  as 
directed,  supra,  No.  1.] 


11.  The  like,  by  an  Assignee  of  an  Insolvent  Debtor. 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.,  assignee  of  the  estate  and  effects  of  E.  F., 
an  insolvent  debtor,  plaintiff,  and  C  D.  defendant  (a). 

I,  A.  B.  of , [the  above-named  plaintiff],  assignee  of  the 

estate  and  effects  of  [the  said]  E.  F.,  heretofore  an  msolvent  debtor, 
and  duly  discharged  from  imprisonment  according  to  the  statute  passed 
in  the  second  year  of  the  reign  of  our  lady  the  now  Queen,  for  the 
relief  of  insolvent  debtors  in  England,  make  oath  and  say  as  follows; 
that  is  to  say  : — 

1.  C.  D.  [the  above-named  defendant]  is  justly  and  truly  indebted 

to  me,  as  assignee  as  aforesaid,  in  pounds,  for  [goods  sold  and 

delivered  by  the  said  E.  F.  to  the  said  C.  -D.]  {or  as  the  cause  of  action 
may  be),  before  the  said  E.  F.  subscribed  his  petition  for  his  discharge 
from  imprisonment,  and  before  the  assignment  of  his  estate  and  effects 


(o)  Note  (a)  in  preceding  page.  If  the  affidavit  is  sworn  before  the  writ 
is  issued,  then  omit  the  title  of  the  cause  and  the  description  of  the  parties 
being  plaintiff  and  defendant. 
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to  me,  accordiDg  to  the  said  statute,  as  appears  by  the  books  of  the 
said  E.  F.,  and  as  I  verily  believe  (a). 

Instate  the  other  facts  necessary  to  obtain  the  order  for  the  arrest  as 
directed,  supra,  No.  1,] 

12.  Separate  Affidavit  that  a  Writ  of  Summons  has  been  issued  (b). 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflPand  C.  D.  defendant. 

I,  E.  F.,  clerk  of  G.  H.,  of ,  gentleman,  attorney  in  this  cause 

for  the  above-named  plaintiff,  make  oath  and  say,  that,  on  the day 

of last  \or  "  instant"],  I,  as  clerk  to  the  said  G.  H.,  caused  to  be 

sued  out  of  this  Honourable  Court  a  writ  of  summons  in  this  action,  at 

the  suit  of  the  above-named  plaintiff,  against  the  above-named  defendant 

Sworn  [&c.  see  post,  "  Affidavits."'\  E.  F. 


13.  Statements  of  the  Cause  of  Action. 

[The  foUovoing  statements  of  the  cause  of  ojction  are  to  be  inserted  in 
the  affidavit,  as  the  case  and  occasion  require,  and  are  to  be  altered 
accordingly.  See  as  to  the  mode  of  stating,  and  as  to  what  is  a 
sufficient  statement  of,  the  cause  of  action,  1  Pr.  \Oth  ed.  706  to  715.] 

Respecting  Real  Property. 

For  freehold  premises  5oW.]— For  a  dwelling-house  [or  "land"] 
and  premises,  with  the  appurtenances,  sold  and  conveyed  by  me  to  the 
said  C.  D. 

For  copyhold  premises  surrendered."] — For  a  dwelling-house  [or 
"  land  "]  and  premises,  with  the  appurtenances,  sold  and  surrendered 
by  me  to  the  said  C.  D. 

For  leasehold  premises  assigned,  ^c] — For  a  dwelling-house  \or 
"land"]  and  premises,  with  the  appurtenances,  sold  and  assigned  by 
me  to  the  said  C.  D.  for  the  remainder  of  a  term  of  years  unexpired. 

For  rent  of  a  house,  farm  or  land,  Sfc.  not  reserved  by  deed."] — For 
the  said  C.  D.'s  use,  by  my  permission,  of  a  dwelling-house  \or 
"farm,"  or  "land"]  and  premises,  with  the  appurtenances  of  mine. 

For  rent  of  unfurnished  apartments.'] — For  the  said  C.  D.'s  use,  by 
my  permission,  of  rooms  and  apartments  of  mine. 

For  rent  of  furnished  apartments.] — For  the  said  C.  D.'s  use,  by 
my  permission,  of  rooms  and  apartments  of  mine,  together  with  furni- 
ture, linen,  chattels  and  other  necessaries  of  mine  therein. 

For  use  of  furnished  rooms,  if  c.  firing,  Sfc] — For  the  said  C.  D.'s 
use,  by  my  permission,  of  rooms,  apartments  and  furniture  of  mine ; 
and  for  meat,  drink,  firing,  candles,  attendance,  chattels  and  other 
necessaries  provided  by  me  for  the  C.  D.,  at  his  request. 

For  double  rent.] — For  double  rent  of  a  dwelling-house  [or  "farm- 
land"] and  premises  of  mine,  held  and  enjoyed  by  the  C.  D.  as  tenant 
thereof  to  me,  at  the  yearly  rent  of pounds,  payable  quarterly, 

(a)  Note  (a)  preceding  page. 

(6)  There  must  be  an  affidavit  showing  that  the  writ  has  been  issued, 
ante,  350,  331. 
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for  one  quarter  of  a  year  ending  at  — —  last,  and  which  said  quarter's 
rent  accrued  due  after  the  expiration  of  a  notice  duly  given  to  me  by 
the  said  C.  D.  that  he  the  said  C  D.  would  quit  the  said  dwelling- 
house  and  premises  on . 

For  the  use  of  pasture  land  and  eatage  of  grass.l— Tor  the  said 
C.  D.'s  use  of  pasture  land  of  mine,  and  the  eatage  of  the  grass  and 
herbage  thereon  growing,  let  by  me  to  the  said  C.  D.  at  his  request, 
and  by  him  had  and  used  for  depasturing  [horses,  cattle  and  sheep.] 

By  outgoing  tenant  for  improvements,  fixtures,  ^c.l — For  money 
payable  from  the  said  C.  D.  to  me  for  and  in  respect  of  the  relinquish- 
ing and  giving  up  of  certain  buildings,  erections  and  improvements, 
made  and  erected  by  me,  in  and  upon  certain  lands  and  premises,  with 
the  appurtenances,  by  me  quitted,  relinquished  and  given  up  to  and  in 
favour  of  the  said  C.  D.,  at  his  request. 

For  good-ioill  of  business.']— YoT  the  good- will  of  a  business  of  mine 
sold  and  given  up  by  me  to  the  said  C.  D. 

For  crops  sold.] — For  a  crop  of  grass  [or  **  turnips,"  or  "  potatoes," 
as  the  case  may  be],  sold  by  me  to  the  said  C.  D.,  and  by  the  said  C.  D. 
had  and  taken  to  bis  own  use. 

For  wharfage  and  warehouse  room.] — For  the  wharfage  and  ware- 
house room  of  goods  and  chattels,  deposited,  stowed  and  kept  by  me  in 
and  upon  a  wharf,  warehouse  and  premises  of  mine  for  the  said  C.  1)., 
at  his  request. 

For  standing  of  carriages.] — For  the  standing  of  carriages,  kept  and 
taken  care  of  by  me  for  the  said  C  D.,  at  his  request. 

For  fines  on  admission  to  copyhold  premises.]  —  For  fines  payable  by 

the  said  C.  D.,  as  tenant  of  customary  tenements  of  the  manor  of , 

in  the  county  of ,  to  me  as  lord  of  the  said  manor,  for  the  admis- 
sion of  the  said  C.  D.  into  the  said  customary  tenements. 

For  tolls  on  carriages  passing  over  a  bridge.] — For  tolls  payable  by 
the  said  C.  D.  to  the  said  bailifis  F^^?.],  for  the  passage  of  loaded 
waggons  and  carts  of  the  said  C.  1).  over  a  bridge  which  the  said 
bailiffs  [^c]  and  their  predecessors  have  from  time  to  time  repaired  and 
supported. 

For  tolls  on  goods  brought  into  a  marhet  and  weighed,  ^c.]— For 
tolls  payable  by  the  said  C.  D.  to  the  said  mayor  [^c]  for  weighing 
at  a  beam  of  the  said  mayor  f^c]  goods  and  chattels  brought  by  the 
said  C.  D.  to  a  market  of  and  in  the  said  borough,  for  sale,  and  by  the 
said  mayor  [Sfc]  weighed  at  the  said  beam,  at  the  said  C.  D.'%  re- 
quest. 

For  tolls  on  passing  through  a  turnpike,  and  weighings.] — For  tolls 
payable  by  the  said  C.  D.  to  me  as  farmer  and  collector  of  the  tolls 
payable  at  a  turnpike  gate,  and  at  certain  weighing  machines  erected 
on  a  turnpike  road,  for  cattle  of  the  said  C.  D.  which  travelled  along 
the  said  road,  and  through  the  said  gate  ;  and  for  carriages  of  the  said 
C.  J),  which  had  travelled  along  the  said  road  and  been  weighed  at  the 
said  machines. 

For  tolls  on  cattle  sold  in  a  market  by  farmer  and  proprietor. ]-~  For 
tolls  payable  by  the  said  C.  D.  to  me  as  farmer  and  proprietor  of  a 
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market,  and  of  the  tolls  and  duties  arising  therefrom,  for  oxen,  cows, 
calves,  horses  and  cattle  of  the  said  C.  D.,  brought  into  the  said  mar- 
ket, and  sold  therein,  whilst  I  was  so  farmer  and  proprietor  thereof. 


Hespecting  Personal  Property  (a). 

For  goods  sold  and  delivered.]— Yot  goods  sold  and  delivered  by  me 
to  the  said  C.  D. 

For  horses,  cattle,  ^-cl— For  horses  [or  "cattle,"  or  "sheep,"  S^^c. 
according  to  the  fact],  sold  and  delivered  by  me  to  the  said  C.  D. 

For  fixtures.]— YoT  fixtures  and  effects  bargained  and  sold  by  me  to 
the  said  C.  D. 

For  stock  sold  and  transferred.] — For pounds  3  per  cent.  Con- 
solidated Bank  Annuities  (according  to  the  fact)  sold  and  transferred 
by  me  to  the  said  C.  D. 

For  board  and  lodging.] — For  meat,  drink,  washing,  lodging  and 
other  necessaries,  provided  by  me  for  the  said  C.  D.,  and  at  his  request. 

The  like,  for  third  persons.] — For  meat,  drink,  washing,  lodging 
and  other  necessaries,  provided  by  me  for  divers  persons,  and  for  the 
said  C  D.,  at  his  request. 

For  board  and  education.] — For  board,  maintenance  and  education 
of  a  child  [or  "  children"],  and  for  clothes  and  other  necessaries  for 
the  same,  provided  by  me  for  the  said  C.  D.,  at  his  request. 

For  horse-keep,  stabling,  ^c] — For  horse-meat,  stabling,  care  and 
attendance,  provided  and  bestowed  by  me  in  feeding  and  keeping  of 
horses  for  the  said  C.  D.,  at  his  request. 

For  agistment.] — For  the  agisting  and  feeding  cattle  [or  "  horses," 
or  "sheep,"  Sfc]  by  me  for  the  said  C.  D.,  at  his  request. 

For  covering  mares.] — For  the  use  of  stallions  of  mine  in  covering 
mares  for  the  said  C.  D.,  at  his  request. 

For  bulling  cows.] — For  the  use  of  bulls  of  mine  in  bulling  cows  for 
the  said  C.  D.,  at  his  request. 

For  the  hire  of  horses,  goods,  Sfc] — For  the  hire  of  horses  and  car- 
riages [or  "  of  lighters  and  other  vessels,"  or  "  of  goods  and  chattels"], 
by  me  let  to  hire  to  the  said  C.  D. 

For  the  carriage  of  goods  by  land.]— Tor  the  carriage  and  convey- 
ance of  goods  and  chattels  by  me  for  the  said  C.  D.,  at  his  request. 

For  passage-money.]— Y or  the  passage  of  the  said  C.  D.  and  other 
persons,  in  and  on  board  of  a  ship  or  vessel  of  mine  [or  "  whereof  I 
was  master  and  commander"],  from  divers  places  to  divers  other  places, 
at  the  said  C.  D.'s  request. 

For  freight,  primage  or  average.]  —  For  freight,  primage  and 
average,  payable  by  the  said  C.  D.  to  me  for  the  conveyance  by  me  of 
goods  in  a  ship,  for  the  said  C.  D.,  at  his  request. 

(a)  See  1  Pr.  10th  ed,  712. 
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For  the  tonnage  of  goods.']  —  For  the  tonnage  of  goods  carried  and 
conveyed  by  me  for  the  said  C.  J),  in  boats,  barges  and  other  vessels, 
at  the  said  C.  D.'s  request. 

For  lighterage  of  goods.]  — Tor  lighterage  of  goods,  conveyed  by  me 
in  lighters  and  other  vessels,  and  shipped  and  landed  out  of  the  same 
for  tlie  said  C.  D.,  at  his  request. 

For  demurrage.] — For  the  demurrage  of  a  ship  of  mine,  kept  on  de- 
murrage by  the  said  C.  D. 

For  money  on  exchange  of  horses.] — For  money  which  the  said 
C.  D.  agreed  to  pay  to  me,  together  with  a  horse  of  the  said  C.  D.  in 
exchange  for  a  horse  of  mine,  delivered  by  me  to  the  said  C.  D.,  at  his 
request. 

For  Work  and  Fees,  Sfc.  (a). 

For  work  and  materials.] — For  work  done  and  materials  for  the 
same  provided  by  me  for  the  said  C.  D.,  at  his  request. 

For  work  and  materials,  and  for  joumies.] — For  work  done  and 
materials  for  the  same  provided,  and  for  joumies  made  in  and  about 
that  work  by  me  for  the  said  C.  D.,  at  his  request. 

For  work  with  horses,  carts,  6cc.] — For  work  done  by  me  and  my 
servants,  and  with  my  horses,  carts  and  waggons,  for  the  said  C.  2>., 
at  bis  request. 

As  a  domestic  or  other  servant.]— "For  wages  payable  from  the  said 
C.  D.  to  me  for  my  services  done  tor  the  said  C  D.  as  the  hired  servant 
of  the  said  C.  D.,  and  on  his  retainer. 

As  a  clerk.] — For  salary  due  and  payable  from  the  said  C  D.  to  me 
for  my  services  done  for  the  said  C.  jD.  as  his  clerk,  and  on  his  re- 
tainer. 

As  an  agent  generally.] — For  work  done  by  me  as  the  agent  of  and 
for  the  said  C.  D.  and  on  his  retainer,  and  for  commission  and  reward 
due  and  of  right  payable  from  hiui  to  me  in  respect  thereof. 

As  a  factor  and  agent.] — For  work  done  by  me  as  the  factor  and 
agent  of  the  said  C.  D.  in  and  about  the  selling  and  disposing  of  goods 
and  chattels,  and  in  and  about  other  business  of  the  said  C.  D.,  and 
for  him,  and  at  his  request. 

As  an  insuranjce  broker.] — For  work  done  by  me  as  an  insurance 
broker,  in  and  about  the  writing,  drawing  and  making  out  of  divers 
policies  of  insurance  of  divers  ships  and  vessels,  goods,  wares  and  mer- 
chandizes, and  in  and  about  the  causing  and  procuring  of  divers  persons 
to  insure  divers  sums  of  money  on  the  said  ships  and  vessels,  goods, 
wares  and  merchandizes,  for  the  said  C.  D.,  at  bis  request. 

For  premiums  of  insurance.] — For  premiums  payable  by  the  said 
C.  D.  to  me  for  insuring  ships  and  vessels  [or  "  goods,"  or  "  monies 


(a)  See  1  Pr»  10th  ed.  712,  713. 
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upon  ships  aud  vessels,"  or  "  upon  goods"],  by  me  for  the  said  C.  2?., 
at  his  request. 

.4s  a  sailor. 1 — For  wages  payable  from  the  said  C.  D.  to  me  for  my 

services  by  me  done  as  a  mariner  on  board  of  a  ship  called  the , 

for  the  said  C.  D.,  and  on  his  retainer. 

As  a  captain.'] — For  my  wages,  and  for  my  services  done  by  me  as 

master  and  commander  of  a  ship  called  the ,  for  the  said  C.  2>., 

and  on  his  retainer. 

As  an  attorney  and  solicitor.]— Y or  work  done  as  an  attorney  and 
solicitor,  and  materials  for  the  same  provided  by  me  for  the  said  C.  D., 
upon  his  retainer,  and  for  fees  due  and  payable  to  me  in  respect  thereof, 
and  for  money  paid  by  me  for  the  use  of  the  said  C.  D.,  at  his  request. 

As  an  agent,  against  another  attorney,'] — For  work  done  by  me  as 
the  agent  of  and  for  the  said  C.  D.,  at  his  request,  and  materials  for 
the  same  provided  by  me  for  him,  at  his  request,  and  for  fees  due  and 
payable  to  me  in  respect  thereof,  and  for  money  paid  by  me  for  the 
use  of  the  said  C.  D.,  at  his  request. 

As  steward  of  a  manor.]  —For  work  done  and  materials  for  the  same 

provided  by  me,  as  steward  of  the  court  of  the  manor  of ,  for  the 

said  C.  D.  upon  his  retainer,  and  for  fees  due  and  payable  to  me  in 
respect  thereof. 

As  a  surveyor.] — For  work  done  by  me  as  a  surveyor  for  the  said 
C  D.,  and  at  his  request,  and  for  journies  and  attendances  made  and 
performed  by  me  in  and  about  the  business  of  the  said  C.  D.,  and  at 
his  request,  and  for  materials  therein  provided  by  me  for  the  said 
C.  i).,  at  his  request. 

As  an  auctioneer  and  appraiser.]— Tot  work  done  by  me  as  an 
auctioneer  and  appraiser  for  the  said  C.  D.,  at  his  request;  and  for 
journies  performed  by  me  for  the  said  C.  D.,  at  his  request;  and  for 
material  provided  therein  by  me  for  the  said  C.  J).,  at  his  request. 

As  a  messenger.] — For  work  done  by  me  for  the  said  C.  D.,  at  his 
request,  as  a  messenger  in  an  under  proceedings  in  bankruptcy,  against 
one  E.  F.,  and  for  journies  by  me  performed  in  and  about  the  said 
business  for  the  said  C.  JD.,  at  his  request. 

As  a  schoolmaster.] — For  work  done  by  me  and  my  servants  and 
teachers  for  the  said  C.  D.,  as  a  schoolmaster,  in  and  about  the  teach- 
ing and  instructing  of  infants  and  persons  at  the  request  of  the  said 
C.  D.,  and  for  materials  and  other  necessary  things  by  me  provided 
and  used  in  and  about  that  work  for  the  said  C.  D.,  at  his  request ; 
and  also  for  meat,  drink,  washing,  lodging,  chattels  and  other  neces- 
saries by  me  found  and  provided  for  the  said  infants  and  persons,  at  the 
said  C.  D.'s  request. 

As  an  apothecary  and  surgeon.]  — For  work  and  attendance  done  by 
me  as  a  surgeon  and  apothecary,  m  and  about  the  healing  and  curing 
of  the  said  C.  D.  [and  others}  of  diseases,  disorders  and  maladies,  at 
the  request  of  the  said  C.  D.,  and  also  for  medicines,  chattels  and  other 
things  administered,  applied  and  delivered,  found  and  provided  by  me 
to  and  for  the  said  C.  D.  [and  others],  at  his  like  request. 
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As  an  undertaker  of  funerals.']— Yor  work  done  by  me  as  an  under- 
taker of  funemls,  in  and  about  the  funeral  of  one ,  deceased,  for 

and  at  the  request  of  the  said  C.  D. ;  and  for  hearses,  coaches,  horses, 
materials,  chattels  and  other  necessary  things  by  me  used  and  applied 
in  and  about  the  furnishing  and  conducting  of  the  said  funeral,  for  the 
said  C.  D.,  at  his  request. 


Respecting  Monies  {a). 

Money  lent.']—'Pov  money  lent  by  me  to  the  said  C.  D.,  at  his 
request. 

Money  paid."]— For  money  paid  by  me  for  the  use  of  the  said  C  If., 
at  his  request. 

Money  received.']— IBot  money  received  by  the  said  C.  D.  for  my 
use. 

Interest.']— Tor  interest  upon,  and  for  the  forbearance  at  interest  to 
the  said  C.  D.  by  me  at  the  said  C.  D.'s  request,  for  divers  spaces  of 
time,  of  monies  due  and  owing  to  me  from  the  said  C.  D,,  and  which 
interest  the  said  C.  D.  contracted  and  agreed  with  me  to  pay  me. 

Account  stated.]  — Vox  money  found  to  be  due  from  the  said  C.  D. 
to  me  on  an  account  stated  between  us. 


Where  there  are  several  Causes  of  Action. 

If  the  plaintiff  has  two  or  more  causes  of  action  for  which  he  intends 
arresting  the  defendant,  they  may  be  joined  in  the  affidavit  thus:  "  In 

the  sum  of  £ ,  for  goods  sold  and  delivered  by  me  to  the  said 

C.  D.,  and  for  work  done  by  me  for  the  said  C.  D.,  at  his  request ; 
and  for  money  by  me  lent  to,  and  paid,  laid  out  and  expended  for  the 
said  C.  D.,  and  at  his  request;  and  for  money  received  by  him  the 
said  C.  D.  to  and  for  my  use  ;  and  for  money  found  to  be  due  from  the 
said  C.  D.  to  me  on  an  account  stated  between  us,"  Or  the  affidavit 
may  specify  how  much  is  due  for  goods,  how  much  for  work,  and  how 
much  for  money  lent,  Sfc. 

On  Promissory  Notes  (b). 

Payee  against  maker.'] — In  £ for  principal  money  (c)  due  on  a 

promissory  note  for  £ (d),  made  by  the  said  C.  D.,  payable  to  me 

at  a  day  now  past  [or  "on  a  promissory  note,  dated  the day  of 

,  18—,  and  made  by  the  said  C.  D.,  whereby  the  said  C.  D.  pro- 
mised to  pay after  the  date  thereof,  which  period  has  elapsed,  to 

nie,  or  order,  the  sum  of  £ ."J 

(a)  SeelPr.  10th  ed.  712. 

(6)  See  1  Pr.  10th  ed.  710. 

(c)  Or  if  interest  be  payable  expressly  by  the  note,  and  you  intend  ar- 
resting for  it,  also  say,  "  in  £, for  principal  money  and  interest  due  on 

a  promissory  note,"  &c.,  stating  that  the  note  was  made  payable  with  in- 
terest. 

(rf)  The  affidavit  would  be  bad,  if  it  omitted  the  amount  for  which  the  bill 
or  note  is  drawn,  or  otherwise  show  what  the  principal  sum  was.  (See  1  Pr. 
10th  ed.  710,  711.) 

R 
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The  like,  on  a  note  payable  on  demand.]— In  £ for  principal 

monej'  (a)  due  on  a  promissory  note  for  £ (b),  made  by  the  said 

C.  D.  payable  to  me  on  demand. 

Second  indorsee  against  maker.'] — In  £ for  principal  money  (a) 

due  to  me  as  indorsee  of  a  promissory  note,  made  by  the  said  C  D.  for 

the  payment  of  £ {b)  to  the  order  of  E.  F.  at  a  day  now  past,  and 

by  the  said  E.  F.  indorsed  to  G.  H.,  and  by  the  said  G.  H.  indorsed 
to  me. 

First  indorsee  against  payee.] — In  £ for  principal  money  (a) 

due  to  me  as  indorsee  of  a  promissory  note,  made  by  E.  F.  for  the 

payment  of  £ (jb)  to  the  order  of  the  said  C.  D.  at  a  day  now 

past,  and  by  the  said  C.  D.  indorsed  to  me,  and  which  said  note  hath 
been  refused  payment  by  the  said  E.  F.  (c). 

Indorsee  against  indorser.] — In  £ for  principal  money  (a)  due 

to  me  as  indorsee  of  a  promissory  note,  made  by  E.  F.  for  the  payment 

of  £ ip)  to  the  order  of  G.  H.  at  a  day  now  past,  and  by  the  said 

G.  H,  indorsed  to  the  said  C.  D ,  who  indorsed  the  same  to  me,  and 
which  said  note  hath  been  refused  payment  by  the  said  F.  F.  (c). 


On  Bills  of  Exchange  (d). 

Drawer  against  acceptor.]— In  £ for  principal  money  (a)  due 

on  a  bill  of  exchange,  drawn  by  me  upon  and  accepted  by  the  said 
C.  D.  for  the  payment  of  £ (b)  to  me,  at  a  day  now  past. 

Payee  against  acceptor.] — In  £ for  principal  money  (a)  due  on 

a  bill  of  exchange  drawn  by  one  E.  F.  upon  and  accepted  by  the  said 
C.  D.  for  the  payment  of  £ (Jb)  to  me  at  a  day  now  past. 

Indorsee  against  acceptor.] — In  £ for  principal  money  (a)  due 

to  me  as  indorsee  of  a  bill  of  exchange,  drawn  by  E.  F.  upon  and  ac- 
cepted by  the  said  C.  D.  for  the  payment  of  £ (b)  to  the  order  of 

the  said  E.  F.  at  a  day  now  past,  and  by  him  indorsed  to  me. 

Bearer  against  acceptor.] — In  £ for  principal  money  (a)  due 

to  me  as  the  bearer  of  a  bill  of  exchange,  drawn  by  E.  F.  upon  and 

accepted  by  the  said  C.  D.  for  the  payment  of  £ (Z>)  to  the  said 

E.  F.  or  bearer,  at  a  day  now  past,  and  by  him  transferred  and  deli- 
vered to  me. 

Payee  against  drawer  on  non-acceptance.]— In  £ for  principal 

money  (a)  due  on  a  bill  of  exchange  drawn  by  the  said  C.  D.  upon 

E.  F.  for  the  payment  of  £ (b)  to  me,  and  which  said  biU  hath 

been  refused  acceptance  by  the  said  E.  F.  (c) 

(a)  See  1  Pr.  10th  ed.  710,  711.     Or  if  interest  be  payable  expressly  by 

the  bill,  and  you  intend  to  arrest  for  it,  also  say, "  in  £ for  principal 

money  and  £ for  interest  due  on  a  bill,"  &c.,  stating  the  bill  to  be 

payable  with  interest 

lb)  See  ante,  361,  n.  (d). 

(c)  In  an  action  against  the  drawer  or  payee,  or  indorser,  the  affidavit 
must  allege  the  presentment  and  default  of  the  maker  or  acceptor,  or  else 
something  to  dispense  with  it:  but  it  need  not  allege  notice  of  dishonor: 
(see  1  Pr.  10th  ed.  712,  and  cases  there  collected.) 

{d)  See  1  Pr.  10th  ed.  710,  711. 
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Payee  against  drawer  on  non-payment. "l — In  £ for  principal 

mone\'  (a)  due  on  a  bill  of  exchange  drawn  by  the  said  C.  D.  upon 

E.  F.  for  the  payment  of  £ (b)  to  me,  at  a  day  now  past,  and 

which  said  bill  hath  been  refused  payment  by  the  said  £.  F.  (c) 

Indorsee  against  drawer  on  non-acceptance.'] — In  £ for  prin- 
cipal money  (a)  due  to  me  as  indorsee  of  a  bill  of  exchange,  drawn  by 

the  said  C.  D.  on  E.  F.  for  the  payment  of  £ {b)  to  the  order  of 

the  said  CD.,  and  by  him  indorsed  [to  G.H.  who  indorsed  the  same] 
to  me,  and  which  said  bill  hath  been  refused  acceptance  by  the  said 
E.  F.  (c) 

Indorsee  against  dratoer  on  non-payment.'] — In  £ for  principal 

money  (a)  due  to  me  as  indorsee  of  a  bill  of  exchange,  drawn  by  the 

said  C.  D.  on  E,  F.  for  the  payment  of  £ {b)  to  the  order  of  the 

said  C.  D.  at  a  day  now  past,  and  by  the  said  C.  D.  indorsed  [to 
G.  H.  who  indorsed  the  same]  to  me,  and  which  said  bill  hath  been 
refused  payment  by  the  said  E.  F.  (c) 

Second  indorsee  against  second  itidorser.] — The  affidavit  as  by  a 
second  indorsee  against  the  drawer,  as  in  the  two  preceding  forms,  will 
suffice,  altering  the  names,  &c. 

On  a  foreign  bill  of  exchange  against  drawer.'] — 

1.  C.  D.  [the  above-named  defendant]  is  justly  and  truly  indebted 
unto  me  in  the  sum  of  [£105]  for  principal  money(a)  upon  and  by 
virtue  of  a  bill  of  exchange  drawn  by  the  said  C.  D,  in  parts  beyond 
the  seas,  that  is  to  say,  at  [Paris,  in  the  empire  of  France],  upon 

Messrs.  G.  Sc  Co.  for  the  payment  of  [ francs],  to  the  order  of 

the  said  C.  D.,  and  by  him  indorsed  to  E.  F.,  and  by  the  said  E.  F. 
indorsed  to  me,  and  which  said  bill  has  been  refused  payment  by  the 
said  Messrs.  G.  Sf  Co.,  and  the  same  has  been  duly  protested  for  such 
non-payment  at  a  day  now  past. 

2.  The  said  sum  of  [ francs]  in  the  said  bill  mentioned,  at  the 

time  of  the  drawing  the  said  bill  and  when  it  became  payable,  were 
and  still  are  of  the  value  of  £ of  lawful  money  of  Great  Britain. 


On  Checks. 

Payee  against  maker.]— Jn  £ for  principal  money  due  to  me 

as  the  payee  of  a  banker's  check,  drawn  by  the  said  C.  D.  on  Messrs. 

E.  F.  Sf  Co.  for  the  payment  of  £ to  me  or  bearer,  on  demand, 

and  which  said  check  hath  been  refused  payment  by  the  said  Messrs. 
E.  F.  ^  Co. 

Bearer  against  maker.] — In  £ for  principal  money  due  to  me 

as  the  bearer  of  a  banker's  check,  drawn  by  the  said  C.  D.  on  Messrs. 
E.  F.  Sf  Co.  for  the  payment  of  £ to  G.  H.  or  bearer,  on  de- 
mand, and  by  the  said  G.  H.  transferred  and  delivered  to  me,  and 


(a)  See  ante,  362,  note  (o). 
h)  See  ante,  361,  note  (d). 
(c)  See  ante,  362,  note  (c). 
b2 


364  Bailable  Proceedings.  [book  iv, 

which  said  check  hath  been  refused  payment  by  the  said  Messrs. 
E.  F.  Sf  Co. 


On  Written  Instruments  not  under  Seal. 

On  a  polio/  of  insurance  (a).] — Upon  and  by  virtue  of  a  certain 

policy  of  insurance  on  a  ship  of  mine  on  a  voyage  from to , 

and  which  said  policy  was  underwritten  by  the  said  C.  D.  for  the  said 
sum  of  £ . 

2.  That  \here  state  the  loss,  which  may  be  tJiu^'] — the  said  ship,  on 
her  voyage  aforesaid,  was  captured  and  taken  as  prize  by  certain 
enemies  of  our  lady  the  Queen,  which  was  one  of  the  perils  insured 
against  in  and  by  the  said  policy,  and  that  a  loss  of  one  hundred  per 
cent,  on  the  said  policy  has  since  been  adjusted  and  signed  by  the  said 

On  a  guarantee  {b).'] — I,  A.  B.  of , [the  above-named 

plaintiff],  make  oath  and  say  as  follows,  that  is  to  say, 

1.  On  the day  of ,  a.d. ,  by  a  memorandum  in 

MTiting,  signed  by  C.  I),  [the  above-named  defendant],  the  said  C.  D. 
in  consideration,  as  therein  expressed,  that  I  would  supply  E.  F.  with 

goods  on  credit  to  the  extent  of  £ ,  he  the  said  C.  D.  promised  me 

that  he  the  said  C.  D.  would  be  answerable  to  me  for  the  same. 

2.  I  did  accordingly,  afterwards  [from  time  to  time]  supply  and 

sell,  and  deliver  to  the  said  E.  F.  goods  of  the  price  of  £ and 

upwards  on  credit. 

3.  Such  credit  hath  elapsed,  and  that  neither  the  said  E.  F.  nor  the 

said  C.  D.  hath  as  yet  paid  the  said  £ ,  or  any  part  thereof,  to 

me,  and  the  same  remains  wholly  due  and  unpaid. 

4.  The  said  C.  D.  is  justly  and  truly  indebted  to  me  in  the  said  sum 

of  £ ,  upon  and  by  virtue  of  his  said  promise  and  the  premises 

aforesaid. 

On  Awards  (c). 

On  an  award  on  a  parol  or  icritten  submission  not  under  seal.] — 

Upon  and  by  virtue  of  an  award,  made  by  E.  F.  on ,  upon  and 

by  virtue  of  a  submission  made  by  me  and  the  said  C.  D.  on  the 

to  the  award  of  the  said  E.  F.  of  and  concerning  certain  [or  "  all "] 
matters  in  difference  then  depending  between  me  and  the  said  C.  D., 
and  upon  and  by  virtue  of  which  said  reference  the  said  E.  F.  by 
the  said  award  awarded  that  the  said  C  D.  should  pay  me  £ on 

On  an  umpirage. — Upon  and  by  virtue  of  an  umpirage  made  by 
one  E.  F.  on ,  upon  and  by  virtue  of  a  submission  made  and 

(a)  See  1  Pr.  10th  ed.  710. 

(6)  The  affidavit  must  show  the  terras  of  the  guarantee,  and  that  the 
credit  has  elapsed.  {Angus  v.  Robilliard,  2  DowL  290  ;  and  see  Elworthy  v. 
Maunder,  5  Bing.  295.) 

(c)  An  affidavit  of  debt  on  award  ought  to  state  the  fact  of  the  submis- 
sion to  arbitration,  the  making  of  the  award,  and  that  the  money  was  due 
at  a  day  past.  {Anon.,  1  Dowl.  5.)  And  if  the  award  direct  the  money  to 
be  paid  by  the  defendant  to  the  plaintiff  upon  demand,  the  affidavit  must 
state  such  demand.  {Driver  v.  Hood,  7  B.  &  C.  494;  1  M.  &  Rob.  324; 
see  further,  Jenkins  v.  Law,  1  B.  &  P.  365  ;  Masel  v.  Angel,  6  D.  &  R.  15.  j 
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entered  intx)  by  me  and  the  said  C.  D.  on to  the  award,  order  and 

determination  of  G.  H.  and  /.  K.,  of  and  concerning  certain  [or 
"  all"]  matters  in  difference  then  depending  between  nie  and  the  said 
C.  D.,  and  thereby  empowering  the  said  G.  H,  and  /.  K.,  in  case 
they  should  not  agree  in  making  such  award,  to  appoint  a  third  person 
to  award,  determine  and  finally  settle  the  said  matters  in  difference; 
and  whereupon  the  said  G.  H.  and  /.  K.,  not  agreeing  in  making  the 
said  award,  and  by  virtue  of  the  aforesaid  power,  by  and  with  my 
consent  and  approbation,  and  the  said  C.  D.,  nominated  and  appointed 
the  said  E.  F.  as  an  umpire,  to  award,  order  and  finally  determine  of 
and  concerning  the  said  matters  in  difference  between  me  and  the 
said  C.  D. ;  and  upon  and  by  virtue  of  which  said  reference  the  said 

E.  F.  awarded  that  the  said  C.  D.  should  pay  to  me  the  sum  of  £ 

on . 

For  money  awarded  under  an  order  of  nisi  prius.']— For  so  much 
money  awarded  and  ordered  to  be  paid  by  the  said  C.  D.  to  me  on 

,  in  and  by  an  award  in  writing,  bearing  date ,  and  made  by 

one  E.  F.  in  pursuance  of  an  order  of  Am  Prius,  made  by  my  consent 

and  the  consent  of  the  said  C.  D.,  on ,  in  a  cause  lately  depending 

in  her  majesty's  court  of y  wherein  I  was  plaintiff  and  the  said 

C.  D.  defendant. 


On  Deeds  {a). 

On  a  deed  generally.'] — Upon  and  by  virtue  of  an  indenture  [or 
"  articles  of  agreement"],  dated ,  whereby  the  said  C.  D.  cove- 
nanted to  pay  to  me  the  [said]  sum  of  £ ,  on . 

For  rent  on  a  lease.'] — For  the  arrears  of  a  yearly  rent  of  £ , 

payable  quarterly  by  the  said  C.  D.  to  me,  upon  and  by  virtue  of  an 

ind.enture  of  lease,  dated {state  the  date),  and  reserved  thereby, 

and  of  which  said  rent quarters  are  in  arrear. 

For  arrears  of  an  annuity  on  annuity  deed."] — For  the  arrears  of  an 

annuity  or  yearly  sum  of  £ ,  granted  by  tne  said  C.  D.  to  me,  in 

and  by  an  indenture,  dated ,  for  and  during  the  natural  lives  of 

W.  W.  and  J.  J.,  and  the  natural  life  of  the  survivor  of  them  ;  which 
said  W.  W.  and  J.  J.  are  now  respectively  living,  [or,  if  during  the 
life  of  the  defendant ,  say,  "  for  and  during  the  life  of  the  said  C.  C."] 

The  like,  in  another  form.] — Upon  and  by  virtue  of  an  indenture, 

dated ,  whereby  the  said  C.  D.  did  grant  unto  me,  this  deponent, 

an  annuity  or  yearly  sum  of  £ ,  for  and  during  the  natural  life  of 

the  said  C.  D.,  and  the  said  C.  D.  did  thereby  covenant  with  me  duly 
to  pay  the  same  yearly  and  every  year  unto  me. 

2.  Two  yearly  payments  of  the  said  annuity,  amounting  in  the  whole 
to  the  said  sum  of  £ ,  are  in  arrear  and  unpaid. 

(a)  An  affidavit,  that  the  defendant  is  indebted  to  plaintiff  in  trust  for  de- 
ponent, under  a  deed  by  which  the  defendant  covenanted  to  pay  to  the 
plaintiff  money  "  at  certain  times  and  on  certain  events  now  past  and  hap- 
pened," is  sufficient  {Barnard  \.  Nevilk,  3  Bing.  126;  10  Moore,  475; 
and  see  Lambert  v.  fVray,  3  Dowl.  169 ;  1  C,  M.  &  R.  576.)  So  is  an  affi- 
davit that  the  defendant  is  indebted  to  the  plaintiff  in  500/.  "  upon  a  certain 
indenture  of  mortgage,  by  which  the  defendant  covenanted  to  pay  the  said 
sum  of  money  to  the  plaintiff  at  a  certain  day  now  past."  {Masters  v.  jBi7- 
ling,  3  Dowl.  751.) 
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For  mortgage  money  and  interest.'\ — For  principal  and  interest  due 
and  owing  from  the  said  C.  D.  to  me,  upon  and  by  virtue  of  an  inden- 
ture of  mortgage,  dated ,  whereby  the  said  C.  D.  covenanted  with 

me  to  pay  the  sum  of  £ and  interest  to  me  on (a). 

The  like,  by  the  assignee  of  mortgagee.'] — For  principal  and  interest 

due  to  me  as  assignee  of  an  indenture  of  mortgage,  dated ,  whereby 

the  said  C.  D.  covenanted  with  E.  F.  to  pay  the  sum  of  £ ,  and 

interest,  to  the  said  E.  F.  on  ;  and  which  said  indenture,  with 

the  money  due  thereon,  have  been  duly  assigned  by  the  said  E.  F.  to 

me,  and  the  said  £ ,  with  interest  for  and  upon  the  same,  is  due  and 

unpaid. 

The  like,  hy  assignee  of  a  mortgagee  deceased.] — I,  A.  A.  of , 

,  make  oath  and  say, 

1.  CD.  [the  above-named  defendant],  is  justly  and  truly  indebted 
unto  E.  F.  and  J.  E.  [the  above-named  plaintiffs  J,  as  executors  of  the 
last  wiU  and  testament  of  the  said  O.  O.  deceased,  in  trust  for  me,  in 

£ ,  for  principal  and  interest  due  on  an  indenture  of  mortgage, 

dated ,  whereby  the  said  C.  J),  covenanted  with  the  said  O.  O.  to 

pay  the  sum  of  £ and  interest  (whereof  the  said  sum  of  £ is 

part),  to  the  said  O.  O.  on . 

2.  The  money  due  on  such  mortgage,  as  well  as  the  said  mortgage, 

so  far  as  the  same  lawfully  might,  were  on  the day  of ,  duly 

assigned  by  the  said  O.  O.  in  nis  lifetime  to  me. 


On  Bonds  (b). 

On  a  bond  by  the  obligee.] — For  principal  and  interest  due  on  a 

bond,  dated  the day  of ,  in  the  year  of  our  Lord  ,  and 

made  by  the  said  C.  D.  to  me,  in  the  penaJ  sum  of  £ ,  conditioned 

for  the  payment  of  £ ,  with  lawful  interest  for  the  same,  at  a  day 

now  past. 

On  an  arbitration  bond.] — Upon  and  by  virtue  of  a  bond,  dated  the 

day  of ,  A.D. ,  and  made  by  the  said  C.  D.  to  me,  in 

the  penal  sum  of ,  conditioned  for  the  performance  of  an  award  to 

be  made,  as  in  the  condition  of  the  said  bond  is  mentioned ;  and  by 
which  said  award,  since  made  in  pursuance  of  the  said  condition,  dated 

[&c.],  the  said  C.  D.  was  awarded  to  pay  to  me  the  said  sum  of  £ 

upon  a  day  now  past. 

On  an  annuity  bond.] — For  the  arrears  of  an  annuity,  due  to  me 
upon  and  by  virtue  of  a  bond,  dated  the day  of ,  a.d. , 


(a)  See  note,  ante,  365. 

(b)  As  to  when  the  defendant  may  or  may  not  be  held  to  bail  on  a  bond, 
see  1  Pr.  10th  ed.  701.  An  affidavit  for  so  much  "  for  principal  and  interest 
due  on  a  bond  made  and  entered  into  by  the  defendant,"  without  expressly 
stating  the  bond  to  be  conditioned  for  the  payment  of  money,  is  insuliicient. 
{Byland  v.  King,  7  Taunt.  275  ;  1  Moore,  2-1.)  But  where  the  affidavit 
merely  stated  the  defendant  to  be  indebted  to  the  plaintiff  in  6,000/.,  without 
adding  for  principal  and  interest,  on  a  bond  in  the  penal  sum  of  25,000/., 
the  court  held  it  to  be  insufficient,  as  it  did  not  appear  what  was  the  con- 
dition of  the  bond.  {Bosanquet  v.  Fillis,  4  M.  &  Sel.  330 ;  Chambers  v.  Ward, 
I  Dowl.  139.)  The  affidavit  should,  at  all  events,  state  that  the  bond  is  due 
and  payable.     {Smith  v.  Kendall,  7  D.  &  R.  232.) 
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and  made  by  the  said  C.  D.  to  me,  in  the  penal  sum  of  £ ,  con- 
ditioned for  the  payment  of  the  sum  of  £ a  year  to  me,  by  the 

said  C.  D.  during  the  life  of  the  paid  C.  D.  [if  for  the  life  of  another 
person,  say,  "  during  the  life  of  E.  F.  who  is  still  living."] 

On  a  bond  by  assignee^] — Is  justly  and  truly  indebted  to  O.  O.,  in 

trust  for  me,  in  the  sum  of  £ ,  for  principal  and  interest  due  on  a 

bond,  dated  the  day  of ,  a.d. ,  and  made  by  the  said 

C.  D.  to  the  said  O.  O.  in  the  penal  sum  of  £ ,  conditioned  for  the 

payment  of  £ ,  with  lawful  interest  for  the  same,  at  a  day  now 

past,  and  the  monies  due  and  to  grow  due  on  which  bond,  and  also 
such  bond,  as  far  as  it  lawfully  might,  have  been  duly  assigned  by  the 
said  O.  O.  to  me. 

By  executors  of  a  surviving  executor  on  a  money  bond.} — I,  A.  B. 
of , ,  make  oath  and  ssiy,  that  C.  D.  [the  above-named  de- 
fendant] b  justly  and  truly  indebted  to  E.  F.  and  G.  H.  [the  above- 
named  plaintiffs],  as  executors  of  the  last  will  and  testament  of  Z>.  D. 
deceased  (which  said  U.  D.  in  his  lifetime,  and  at  the  time  of  his 
death,  was  surviving  executor  of  the  last  will  and  testament  of  F.  D. 

deceased),  in  the  sum  of  £ for  principal  and  interest  due  on  a 

bond,  dated ,  and  made  by  the  said  C  D.  to  the  said  F.  D,  de- 
ceased, in  his  lifetime,  in  the  penal  sum  of  £ ,  conditioned  for  the 

payment  of  the  sum  of  £ and  interest,  at  a  day  now  past. 


On  Judgments  (a). 

On  a  judgment  of  a  superior  court."] —Upon  and  by  virtue  of  a  judg- 
ment of  this  honourable  court  [or  "of  her  majesty's  court  of  Common 
Pleas,"  or  "Exch.  of  Pleas"],  at  Westminster,  whereby  I,  on  the 

day  of ,  A.D. ,  recovered  against  the  said  C  D.  the  sum 

of  £ ,  exclusive  of  and  over  and  above  my  costs  of  suit  in  that 

behalf  expended. 

On  a  judgment  by  executor.] — Upon  and  by  virtue  of  a  judgment  of 
this  honourable  court  [or  "  of  her  majesty's  court  of  Common  Pleas," 

or  "  Exch.  of  Pleas"],  at  Westminster,  for  £ ,  recovered  on  the 

day  of ,  A.D. ,  by  the  said  O.  O.  in  his  lifetime  against 

the  said  C.  D.,  exclusive  of  and  over  and  above  the  said  O.  O.'s  costs 
of  suit  in  that  behalf,  which  said  judgment  is  still  in  force  and  unsatis- 
fied, as  I  verily  believe. 

Against  an  executor,  on  a  judgment  by  plaintiff,  after  a  devastavit.] 

— Upon  and  by  virtue  of  a  judgment  recovered  on  the day  of 

,  A.D. by  me  in  this  honourable  court  [or  "in  her  majesty's 

court  of  Common  Pleas,"  or  "  Exch.  oi  Pleas"],  at  Westminster, 
against  the  said  C.  D.  as  executor  of  E.  F.,  deceased,  exclusive  of 
and  over  and  above  my  costs  of  suit  in  that  behalf. 

2.  The  sheriff  of ,  to  a  writ  oi  fieri  facias  issued  upon  the  said 

judgment,  hath  \or  "before  commencement  of  this  suit"]  returned 
nuUa  bona,  and  a  devastavit  by  the  said  C.  D.  of  the  effects  of  the 

said  E.  F.,  deceased,  to  the  amount  of  the  said  £ (the  sum  for 

which  the  arrest  is  to  be  made). 

(a)  As  to  when  the  defendant  may  be  held  to  bail  on  a  judgment,  see  1 
Pr.  10th  ed.  701. 
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On  Debt  on  a  Statute  (a). 

On  9  Anne,  c.  14,  for  money  won  at  rouge  et  noir.] — I,  A.  B.  of 

, ,  the  above-named  plaintiiF,  make  oath  and  say,  that  C.  D. 

is  justly  and  truly  indebted  to  me  in  £100,  by  force  of  the  statute 
made  and  passed  in  the  ninth  year  of  the  reign  of  her  late  majesty 
Anne,  formerly  Queen  of  England,  intituled  "  An  Act  for  the  better 
preventing  of  excessive  and  deceitful  Gaming,"  for  so  much  money 
lost  by  me  to  the  said  C.  D.  and  by  the  said  C.  D.  won  of  me,  by 
playing  at  games  at  cards,  at  different  sittings,  within  the  space  of 
three  months  last  past,  in  sums  exceeding  £10  at  each  and  every  of 
their  sittings,  contrary  to  the  said  statute,  and  which  said  sum  of  £100 
hath  been  paid  by  me  to  the  said  C  D.,  and  by  him  the  said  C  D, 
illegally  received  within  the  said  space  of  three  months  now  last  past. 

The  like,  in  another  form.'] — For  so  much  money  lost  by  me  to  the 
said  C  D.  within  three  months  now  last  past,  by  playing  with  the  said 
C.  D.  at  an  unlawful  game  called  rouge  et  noir  [or  "  game  of  cards 
called "J. 

2.  I  lost  not  less  than  the  sum  of  £10  at  each  of  the  times  or  sit- 
tings, at  which  the  s^aid  sum  of  £ was  so  lost  by  me  to  him  the 

said  C.  D.  at  the  said  game  as  aforesaid,  and  that  the  said  sum  of 

£ ,  so  lost  by  me  as  aforesaid,  has  been  paid  and  delivered  by  me 

to  the  said  CD. 


In  Actions  for  Torts  (h). 

In  trover  for  a  bill.'] — I,  A.  B.  of ,  ,  the  above-named 

plaintiff,  make  oath  and  say  as  follows,  that  is  to  say :  — 

(a)  A  defendant  cannot  be  held  to  bail  in  an  action  on  a  penal  statute, 
unless  the  statute  expressly  authorizes  an  arrest :  (see  R.  v.  Rebord,  3  Burr. 
1569  ;  Davis  v.  Mazzinghi,  1  T.  R.  705  ;  Holland  v.  Bothmar,  4  T.  R.  228  ; 
R.  v.  Home,  Id.  349;  Goodwin  v.  Parry,  Id.  578.)  But  in  actions  on  reme- 
dial statutes,  as  on  9  Anne,  c.  14,  by  the  loser  at  play  against  the  winner 
{Turner  v.  Warren,  2  Str.  1079  ;  Andr.  70),  or  on  4  Geo.  2,  c.  28,  for  double 
rent  for  holding  over  (  Wheeler  v.  Copeland,  5  T.  R.  364),  or  the  like,  he  may. 
Where  a  tenant  fraudulently  removed  his  goods  to  prevent  a  distress,  Taun- 
ton, J.,  refused  an  order  to  hold  him  to  bail  in  an  action  for  double  the  value 
of  the  goods,  saying,  there  was  no  instance  of  an  order  being  granted  in  such 
a  case.  {Sutton  v.  Oswald,  1  Dowl.  348.)  See  a  form  of  affidavit  for  double 
rent,  ante,  356. 

{b)  In  detinue  or  trover,  the  defendant  could  not,  before  the  1  &  2  Vict, 
c.  110,  have  been  held  to  bail  without  a  judge's  order  (R.  H.  48  Geo.  3;  9 
East,  325;  1  Taunt  203),  nor  could  he  be  so  in  trespass  (see  R.  H.  48 
Geo.  3,  K.  B.  &  C.  P.  and  Dax,  Exch.  Pr.  50) ;  and  the  order  was  seldom 
granted,  unless  in  cases  of  very  violent  and  cruel  assaults  (1  Sellon,  Pr.  36), 
or  where  the  defendant  was  about  to  quit  the  kingdom  (Id,),  or  in  trespass 
for  mesne  profits.  {Hunt  v.  Hudson,  Barnes,  85.)  So,  in  case  for  a  tort,  the 
defendant  could  not,  before  that  act,  have  been  held  to  bail  without  a  judge's 
order.  This  was  sometimes  granted  in  actions  for  criminal  conversation 
{Hadderweek  v.  Catmur,  Barnes,  61),  and  in  actions  for  scandalum  mag- 
natum  {Chetwin  v.  Venner,  1  Sid.  183  ;  Earl  Stamford  v.  Gordal,  T.  Raym. 
74),  where  it  was  apparent  the  damages  would  exceed  the  bailable  amount. 
The  defendant  may  no  doubt  be  held  to  bail  in  these  and  other  cases  for  un- 
liquidated damages  since  that  act,  if  a  sufficient  case  be  established  by  the 
affidavit  to  warrant  an  order. 

An  affidavit  to  hold  to  bail  in  trover  should  state  that  the  plaintiff  was 
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1.  On  for  about]  the  day  of last  [and  before  the  com- 
mencement of  this  suit]  I   delivered  to  the  above-named  defendant 

C.  D.  a  bill  of  exchange,  dated ,  drawn  by  me  on  and  accepted 

by  A.  A.  for  the  payment  of  £ , months  after  the  date  thereof, 

being  my  property,  to  be  discounted,  or  procured  to  be  discounted  by 
the  said  C.  D.  for  me,  and  the  proceeds  to  be  handed  over  by  the  said 
C.  D.  to  me. 

2.  I,  on  ,  and  frequently  at  other  times,  demanded  of  the  said 

C.  D.  to  discount  or  procure  to  be  discounted  the  said  bill  for  me,  and 
to  hand  over  the  proceeds  thereof  to  me,  to  do  either  of  which  the  said 
C.  D.  hath  wholly  refused,  and  hath  converted  and  disposed  of  the 
said  bill  to  his  own  use ;  and  the  said  bill  hath  not  been  paid  either  by 
the  said  A.  A.  or  me,  nor  hath  any  part  thereof. 

3.  I  did,  on  the day  of instant,  serve  the  said  C.  D.  with 

a  true  copy  of  the  notice  hereunto  annexed,  {annex  a  copyoftJie  notice 
demanding  the  bill,  Sfc.  of  the  defendant,)  [or  "  did  deliver  a  true  copy 
of  the  notice  hereto  annexed,  to  a  person  who  told  me  he  was  the  ser- 
vant of  the  said  C.  D.,  at  his  the  said  C.  D.'s  dwelling-house,  situate 

at aforesaid,"]  but  the  said  C.  D.  hath  not  delivered  the  said  bill 

of  exchange,  or  paid  the  amount  thereof,  or  any  part  thereof,  to  me, 
and  still  detains  the  same  from  me.  (State  any  other  /acts  which  will 
strengthen  the  application  for  the  judge's  order.) 

For  an  assault.']— \,  A.  B.  of , ,  the  above-named  plaintiff, 

make  oath  and  say  as  follows,  that  is  to  say, 

1.  On  [or  "  about"]  the day  of last,  C.  D.,  the  above- 
named  defendant,  without  any  provocation  whatever,  seized  and  laid 
hold  of  me,  and  with  great  force  and  violence  cruelly  stnick  me  and 
knocked  me  down,  and  kicked  me  [describe  the  assault  fuUy\,  so  that 
I  have  from  thence  hitherto  been  in  a  serious  state  of  illness,  and  that 
the  damage  I  have  sustained  thereby  amounts  to  £ at  the  least. 

2.  I  have  been  informed  and  verily  believe  that  the  said  C.  D.  is  a 
person  in  good  circumstances,  and  well  able  to  make  me  satisfaction 
for  the  said  ill-treatment.  [It  would  be  as  well  to  have  the  damage 
corroborated  by  the  affidavit  of  a  medical  man.'] 


possessed  of  the  goods,  their  value,  and  a  conversion  by  defendant  Where 
it  did  not  appear  from  the  affidavit  that  the  goods  ever  were  in  the  defend- 
ant's possession,  though  it  stated  that  he  refused  to  deliver  them  up,  the 
court  discharged  him.  But  an  affidavit  that  the  defendants  possessed  them- 
selves of  divers  goods  belonging  to  the  plaintifif  of  the  value  of  20/.,  and 
refused  to  deliver  them  up,  and  that  they  or  some  of  them  had  converted  and 
disposed  of  them  to  their  own  use,  has  been  deemed  sufficient.  So  has  an 
affidavit  that  "defendant  was  indebted  to  plaintifif  in  103/.  for  goods,  which 
the  defendant  converted  to  his  own  use.  {Emerson  v.  Hawkins,  1  Wils.  335  ; 
see  Imlay  v.  EUessen,  2  East,  453;  Lofft,  85.)  In  trover  for  a  bill,  the  affi- 
davit must,  it  seems,  allege  that  the  bill  remains  unpaid.  {Clarke  v.  Caw- 
thorne,  7  T.  R.  321.) 

It  is  not  absolutely  necessary  that  the  affidavit  to  hold  to  bail  in  an  ac- 
tion for  crim.  con.  should  expressly  aver  that  the  plaintiff  had  sustained 
damages  to  the  amount  of  20/.,  if  it  shows  that  the  plaintiff  has  sustained 
damages  to  that  amount :  (see  Buttock  v.  Jenkins,  20  L.  J.,  Q.  B.,  90,  per 
Patteson,  J.) 


b5 
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Sect.  II. — Judgb's  Order  to  hold  Defendant  to  Bail. 
The  Order  {a). 

B.  ^     Upon  reading  the  affidavit  of  ^.  B. ,  I  do  order  that  the 

V.  >  plaintiff  be  at  liberty  within  ten  days  from  the  date  hereof,  to 
D,  J  issue  out  of  her  majesty's  court  of  Queen's  Bench  [or  "  C.  P." 
or  "  Exchequer  of  Pleas"],  one  or  more  writ  or  writs  of  capias,  into 
one  or  more  different  counties,  as  the  case  may  require,  against  C.  D, 

the  defendant  in  this  cause,  indorsed  to  hold  him  to  bail  for  £. , 

pursuant  to  the  statute.    Dated . 


Sect.  III. — The  Process. 


1.  Praecipe  for  the  Writ  of  Capiat. 

Middlesex  {the  county,  Sfc.  to  the  sheriff,  Sfc.  of  which  the  torit  is  to 
be  directed).— Caiplas  for  A.  B.  [or  "A.  B.  and  others"]  against  C.  D. 

\or  "  C.  D.  and  others"].     Bail  for  £ -,  by  order  of  Mr.  Justice 

[or  "  Baron"] . 

P.  A.  attorney  [or,  if  in  person,  "A.  B,  in  person"]. 
The day  of ,  185—. 


2.  The  Writ  of  Capias  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  (c) 

of ,  greeting  :  We  command  you  that  you  omit  not  by  reason  of 

any  liberty  in  your  bailiwick,  but  that  you  enter  the  same  and  take 
C.  D.  (defendant's  name),  (his  residence  or  supposed  resi- 
dence (d)),  (or,  if  mere  than  one  defendant  ordered  to  be  held  to 
bail(e),  name  them  and  the  residence  or  supposed  residence  of  each 
accordingly),  if  he  [or  "  they"]  shall  be  found  in  your  bailiwick,  and 
him  [or  "  them"]  safely  keep  until  he  [or  "  they  J  shall  have  given 
you  bail  or  made  deposit  with  you  according  to  law,  in  an  action  on 
promises  [or  "of  debt,"  or  "covenant,"  or  "detinue,"  or  "of  tres- 


(a)  See  as  to  this  order  and  when  it  will  be  granted,  and  the  mode  of  ob- 
taining it,  1  Pr.  10th  ed.  717. 

(h)  This  form  is  prescribed  by  the  1  &  2  Vict.  c.  110,  s.  3.  The  statute 
imperatively  requires  it  to  be  adopted :  (see  the  cases  decided  on  the  2 
Will.  4,  c.  39,  Smith  v.  Crump,  1  Dowl.  519  ;  Davies  v.  Porter,  2  Dowl.  538  ; 
Richards  v.  Stuart,  10  Bing.  319;  3  M.  &  Sc.  774.)  But  it  seems  not  ne- 
cessary, since  C.  L.  P.  Act,  1852,  to  state  the  form  of  action  :  (see  post,  371, 
n.  (a).) 

(c)  The  writ  cannot  be  directed  to  any  officer  except  a  sheriff,  or  one  who 
acts  in  the  capacity  of  a  sheriff.  Therefore,  it  cannot  be  directed  to  the 
keeper  of  the  Queen's  Prison  for  the  purpose  of  enabling  him  to  detain  a 
prisoner.     (Edwards  v.  Robertson,  5  M.  &  W.  520.) 

(d)  As  to  the  statement  of  defendant's  name  and  residence,  see  1  Pr.  10th 
ed.  721. 

(e)  As  to  describing  all  the  defendants,  see  1  Pr.  lOth  ed.  724. 
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pass,"  or  "on  the  case,"  cut  the  cause  of  action  may  be(a)'\,  at  the 

suit  of  A.  B. (b),  (or,  ir'  more  than  one  pUtintiff,  name  them  all), 

or  until  the  said  C  D.  (name  all  the  defendants  ordered  to  be  held  to 
bail) shall,  by  other  lawful  means,  be  discharged  from  your  cus- 
tody: And  we  do  further  command  you,  that  on  execution  hereof  you 
do  deliver  a  copy  hereof  to  the  said  C.  D.  (name  all  the  defendants 
ordered  to  be  held  to  bail):  And  we  hereby  require  the  said  C.  D. 
(name  all  the  defendants  ordered  to  be  held  to  baU)  to  take  notice,  that 
within  eight  days  after  the  execution  hereof  on  him  [or  "  them"], 
inclusive  of  the  day  of  such  execution,  he  [or  "  they"]  should  cause 
special  bail  to  be  put  in  (c)  for  him  [or  "  them" J  in  our  court  of 
Queen's  Bench  [or  "  C.  P."  or  <' Exch.  of  Pleas'^(rf)]  to  the  said 
action,  and  that  in  default  of  so  doing,  such  proceedings  may  be  had 
and  taken  as  are  mentioned  in  the  warning  written  or  mdorsed  here- 
on (e) :  And  we  do  further  command  you,  that  immediately  after  the 
execution  hereof  you  do  return  this  writ  to  our  said  court  of  Queen's 
Bench  [or  *'  C.  P."  or  "  Exch.  of  Pleas"],  together  with  the  manner 
in  which  you  shall  have  executed  the  same,  and  the  day  of  the  execu- 
tion thereof;  or  if  the  same  shall  remain  unexecuted,  then  that  you  do 
so  return  the  same  at  the  expiration  of  one  calendar  month  from  the 
date  hereof,  or  sooner  if  you  shall  be  thereto  required  by  order  of  the 
said  court  or  by  any  judge  thereof.  Witness  — (j/"  in  Q.  B.  or  C.  P. 
here  insert  the  name  of'  tlie  chief  justice,  or,  if  in  the  Exchequer,  the 
name  of  the  chief  baron.  If  the  office  of  chief  justice  or  chief  baron 
be  vacant,  tlien  insert  the  name  of  the  senior  puisne  judge  of  the  court), 

at  Westminster  (or  as  the  case  may  be),  the day  of ,  in  the 

year  of  our  Lord (f)  (the  day  of  issuing  the  torit). 

[The  following  Memoranda  must  be  subscribed  to  the  Writ  (g)^ : — 
This  writ  is  to  be  executed  within  one  calendar  month  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant  (g). 
If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff  may  proceed  against  the  sheriff  or 
on  the  bail-bond. 


(a)  In  the  form  prescribed  by  the  1  &  2  Vict  c.  110,  the  writ  contains  this 
statement  of  the  form  of  action.  But  it  has  been  held  by  several  of  the 
Judges  at  chambers,  that  since  the  C.  L.  P.  Act,  1852,  the  statement  may  be 
omitted:  (see  prior  decisions,  1  Pr.  10th  ed.  726.) 

(b)  As  to  the  statement  of  the  plaintiff's  name  and  the  number  of  the 
plaintiffs,  see  1  Pr.  10th  ed.  721,  724.  When  suing  en  autre  droit,  you  need 
not,  it  seems,  in  Q.  B.  or  Exchequer,  describe  him  as  such.  (Id.)  But  the 
Court  of  Common  Pleas  having  in  some  cases  decided  differently,  it  would 
be  safest  so  to  describe  him :  (see  1  Pr.  10th  ed.  724.) 

(c)  This  also  means  giving  notice  of  the  bail  being  put  in.  (Grant  v. 
Gibls,  3  DowL  409  ;  1  Hodges,  56,  a  case  under  2  Will.  4,  c.  39.) 

(d)  The  court  must  be  correctly  stated :  (see  Mayhew  v.  Hoadley,  6  Dowl. 
629.) 

(e)  These  words,  "or  indorsed  hereon,"  may  be  omitted  if  the  memoran- 
dum be  not  indorsed  on  the  writ.  (Bridgman  v.  Curgenven,  3  Dowl.  1,  a  case 
under  2  Will.  4,  a  39.) 

(/)  The  writ  must  be  dated  on  the  day  on  which  it  was  issued.  (1  &  2 
Vict  ell  0,  s.  3.) 

(g)  As  to  these  memoranda  and  warnings,  and  the  consequences  of  the 
omission  or  any  defect  therein,  see  1  Pr.  10th  ed.  728. 
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[The  foUorvijig  Indorsement  must  also  be  made  on  the  Writ:'\ — Bail 

for  £ by  order  oi  {naming  the  judge  making  the  order),  dated  this 

day  of ,  185—  (a). 

This  writ  was  issued  by  P.  A.  {plaintiff's  attorney's  name  infuU), 
of  {place  of  abode  in  full),  attorney  for  the  plaintiff  [or  "  plaintifls"] 
■within  named (6).  [Or  if  the  writ  was  sued  out  by  an  attorney  as 
agent  for  another  attorney  in  the  country,  say,  "  This  writ  was  issued 

by  P.  A.  {the  agent's  name),  of ,  as  agent  for  P.  P.  of , 

attorney  for  the  plaintiff  (or  '  plaintiffs')  within  named."]  [Or,  if  the 
writ  was  sued  out  by  the  plaintiff  in  person,  say  "  This  AVTit  was  issued 
in  person  by  the  plaintiff  {or,  if  more  than  one,  name  them  all  accord- 
ingly) within  named,  who  resides  at"  (mention  the  city,  town  or  parish, 
and  also  the  name  of  the  hamlet,  street  and  number  of  the  house  of  the 
plaintiff's  residence,  if  any  such  there  be.)^  (See  1  Prac.  lOth  ed.  728.) 

There  is  also  another  indorsement  to  be  made  by  the  officer  executing 
the  tcrit,  of  the  day  of  executing  it,  which  see  post,  373.  But  this  of 
course  cannot  be  made  until  the  writ  is  executed. 


TV.  The  Abrbst—Bail-Bond— Deposit  with  the  Shekiff,  &c. 

1.  Warrant  to  Arrest  (c). 

Middlesex  (the  county,  Sfc.  to  the  sheriff  of  which  the  rcrit  is  di- 
rected.) S.  S.,  esquire,  sheriff  of  the  county  aforesaid,  To  B.  B. 
and  J.  D.,  my  bailiffs,  greeting :  By  virtue  of  the  Queen's  writ 
issued  out  of  lier  majesty's  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch. 

of  Pleas"],   bearing  date  at  Westminster,  the  day  of  , 

185 — ,  to  me  directed,  I  command  you,  each  and  every  of  you, 
jointly  and  severally,  that  you  or  any  of  you  omit  not  by  reason  of 
any  liberty  in  my  bailiwick,  but  that  you  enter  the  same  and  take 
C.  D.  if  he  shall  be  found  in  my  bailiwick,  and  him  safely  keep  until 
he  shall  have  given  me  bail,  or  made  deposit  with  me  according  to 
law,  in  an  action  at  the  suit  of  ^.  B.,  or  until  the  said  C.  D.  shall,  by 
other  lawful  means,  be  discharged  from  my  custody ;  and  I  do  further 
command  you,  and  each  and  every  of  you,  jointly  and  severally,  that 
on  execution  hereof  you  do  deliver  to  him  the  copy  of  the  said  writ 
herewith  delivered  to  you  :  And  I  do  further  command  you,  or  any  of 
you,  that  immediately  after  the  execution  hereof  you  do  certify  to  me 
the  manner  in  which  you  shall  have  executed  the  same,  and  the  day  of 
the  execution  hereof,  so  that  I  may  return  the  same  to  her  majesty's 
said  court,  or  that,  if  the  same  shall  remain  unexecuted,  then  that  you 
do  so  return  this  my  warrant  at  the  expiration  of  one  calendar  month 
from  the  date  of  the  said  writ,  or  sooner,  if  thereto  required.     Dated 

{Seal  of  sheriff.)  Judge's  order  for  £ , 

Writ  issued  by  P.  A.  of ^ 

plaintiff's  attorney  [or  "  by  the  said  A.  B.  in  person."] 

Before  you  arrest  the  defendants,  beware  they  are  not  privileged,  as 


(a)  As  to  this  indorsement  for  bail,  see  1  Pr.  10th  ed.  728. 
(6)  As  to  the  indorsement  of  the  attorney's  name  and  residence,  see  1  Pr. 
lOtb  ed.  728. 
(c)  See  as  to  the  warrant,  1  Pr.  lOtb  ed.  734,  579. 
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ambassadors,  or  servants  to  ambassadors,  or  any  otherwise  privileged  or 
protected. 

This  warrant  is  allowed  for  one  defendant,  and  no  more;  and  to 
be  executed  by  no  bailiffs  but  those  who  have  given  the  said  sheriff 
security  (a). 

Memorandum  subscribed  to  the  above-named  Writ. 

This  writ  [&c.  here  copy  the  memoranda  and  warning  as  in  the 

writ]  (a). 

2.  Indorsement  on  Writ,  of  Execution  thereof  (h). 

C.  T).  was  arrested  by  me  X.  F.  on  the  within  writ,  on ,  the 

day  of ,  185—.  X.  Y. 

[If  there  be  more  than  one  defendant  make  such  an  indorsement  for 
each.] 

3.  Bail-Band {c). 

Know  all  men  by  these  presents,  that  we  C.  D.  {the  defendant  ar- 
rested) of , ,  E.  F.  of , ,  and  G.  H.  of , , 

are  held  and  firmly  bound  to  S.  S.,  esquire,  sheriff  of  the  county  of 

,  in  the  sum  of {usually  double  the  sum  indorsed  on  the  writ, 

see  1  Pr.  lOth  ed.  754),  of  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  sheriff,  or  his  certain  attorney,  executors,  administrators  or 
assigns;  for  which  payment  well  and  truly  to  be  made  we  bind  our- 
selves, and  each  of  us  for  himself,  in  the  whole,  our  and  every  of  our 
heirs,  executors  and  administrators,  firmly  by  these  presents,  sealed 

with  our  seals.     Dated  the day  of ,  in  the  year  of  our  Lord 

185—. 

Whereas  the  above  bounden  C  J>.  was  on  the day  of 

taken  by  the  said  sheriff,  in  the  bailiwick  of  the  said  sheriff,  by  virtue 
of  the  Queen's  writ  of  capias  issued  out  of  her  majesty's  court  of 
Queen's  Bench  ["  C.  P."  or  "  Exch.  of  Pleas'^,  bearing  date  at  West- 
minster the day  of ,  to  the  said  sheriff^ directed  and  delivered, 

against  the  said  C.  D.  [and  I.  K,  Sfc.  as  in  the  ivrit],  in  an  action  at 
the  suit  of  A.  B. :  And  whereas  a  copy  of  the  said  writ,  together  with 
every  memorandum  or  notice  subscribed  thereto,  and  all  indorsements 
thereon,  was  on  the  execution  thereof  delivered  to  the  said  C.  D. :  And 
whereas  he  is  by  the  said  writ  required  to  cause  special  bail  to  be  put 
in  for  him  in  the  said  court  to  the  said  action  within  eight  days  after 
execution  thereof  on  him,  inclusive  of  the  day  of  such  execution  :  Now 
the  condition  of  this  obligation  is  such,  that  if  the  said  C.  D.  do  cause 
special  bail  to  be  put  in  for  him  to  the  said  action  in  her  majesty's  said 
court,  as  required  by  the  said  writ,  then  this  obligation  to  be  void  and 
of  no  force,  otherwise  to  stand  and  remain  in  full  force,  vigour  and 
effect. 

Sealed  and  delivered  in  the  C.  D.  (l.s.^ 

presence  of  W.  W.  E.  F.  (l.s.) 

G.  H.  (l.s.) 


(a)  These  memorands,  except  as  to  the  duration  of  the  writ,  are  not  in 
the  form  in  Tidd's  Supplement  of  Forms,  274. 
(6)  See  1  Pr.  10th  ed.  745. 
(c)  As  to  the  bail-bond,  see  1  Pr.  10th  ed.  753. 
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4.  Assignment  of,  and  Proceedings  on. 
See  the  form,  post,  381. 


o.  Affidavit  for  Defendant  to  obtain  out  of  Court  Money  deposited 
toith  Sheriff  in  lieu  of  Bail,  Bail  above  having  been  perfected 
or  Defendant  rendered  {a). 

In  the  Q.  B.  [or  "C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  against  C.  D.  defendant 
\,  D.  A.  of ,  attorney  in  this  cause  for  the  above-named  de- 
fendant, make  oath  and  say  as  follows,  that  is  to  say : — 

1.  The  said  defendant,  on  [or  about]  the day  of instant 

[or  "last"],  was  arrested  by  an  officer  of  the  sheriff  of ,  at  the 

fuit  of  the  above-named  plaintiff,  by  virtue  of  a  writ  of  capias  dated 

,  issuing  out  of  this  honourable  court,  and  which  writ  was  indor-ied 

for  bail  for  £ ,  by  the  order  of  the  Honourable  Mr.  Justice  [or 

"Baron''] ,  dated ;  and  that  the  said  defendant  thereupon, 

in  lieu  of  giving  bail  to  the  said  sheriff,  deposited  with  the  8herift"s 

officer  aforesaid  the  sum  of  £ ,  being  the  sum  indorsed  on  the  said 

writ,  together  with  the  sum  of  ten  pounds,  to  answer  costs.* 

2.  The  said  several  sums  have  been  paid  into  the  hands  of  the  proper 
officer  of  this  honourable  court. 

3.  Bail  above  has  since  been  duly  put  in  in  this  action  for  the  said 
defendant,  and  duly  perfected  \or,  if  the  defendant  was  rendered,  then 
say,  "  that  the  said  defendant  hath  been  duly  rendered  in  discharge  of 
his  bail  in  this  action,  at  the  suit  of  the  above-named  plaintiff."] 

Sworn  [&c.  ajs  usual,  see  post,  "Affidavits."^  A.  B. 

The  motion  paper  for  this  purpose  should  be  indorsed. — To  move 
upon  the  within  affidavit  for  a  rule  to  show  cause  why  the  defendant 
should  not  be  at  liberty  to  take  out  of  court  the  sum  of  £ ,  depo- 
sited by  him  with  the  sheriff  in  lieu  of  bail,  bail  above  having  since 
been  put  in  and  perfected,  [or  *'  the  defendant  having  since  been  duly 
rendered  in  discharge  of  his  bail  in  this  action."] 


6.  Rule  for  Defendant  to  take  Money  out  of  Court  (a). 

In  the  Q.  B.  [«  C.  P."  or  "Exch.  of  Pleas."] 

the day  of ,  18 — . 

B.  "l       Upon  reading  the  rule  made  in  this  cause,  on ,  the  affi- 

V.  >  davit  of  2).  A.,  and  no  cause  being  shown  to  the  contrary,  it  is 

D.  S  ordered  that  the  sum  of  £ paid  into  the  hands  of  the  sheriff 

of  the  county  of by  the  defendant  for  the  debt,  on  his  arrest  in 

this  cause,  in  lieu  of  bail,  and  since  brought  into  court  by  the  said 
sheriff,  pursuant  to  the  statute  in  that  case  made  and  provided,  be  paid 
oat  of  court  to  the  defendant,  or  his  attorney ;  the  said  defendant 
having  put  in  and  perfected  bail  above,  \or  "  having  surrendered  him- 
self in  discharge  of  his  bail  to  the  custody  of ,"]  in  this  action. 

Upon  the  motion  of  Mr. . 

By  the  Court 

(a)  See  1  Pr.  10th  ed.  759. 
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7.  Affidavit  for  PUimtiff  to  obtain  out  of  Court  the  Money  deposited 
with  the  Sheriff  in  lieu  of  Bail  {a). 

l^As  in  No,  5,  to  the  *,  stating  the  deponent  to  be  plaintiffs  attorney, 
and  then  thus :] 

That  bail  above  has  not  been  put  in  in  this  action  for  the  said  de- 
fendant [or  "  that  bail  above  has  been  put  in  in  this  action  for  the  said 
defendant,  but  that  the  same  has  not  been  perfected"],  nor  has  a  sum 

of  £10,  in  addition  to  the  said  sums  of  £ and  £ ,  been  paid 

into  the  hands  of  the  proper  officer  of  this  honourable  court,  under  the 
statute  in  that  case  made  and  provided.  P.  A. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 

The  motion  paper  for  this  purpose  should  be  indorsed  thus : — To 
move  upon  the  within  affidavit  for  a  rule  to  show  cause  why  the  plain- 

tiflP  should  not  be  at  liberty  to  take  out  of  court  the  sum  of  £- 

deposited  by  the  defendant  with  the  sheriff  in  lieu  of  bail,  bail  above 
not  having  been  put  [or  '*  bail  above  having  been  put  in,  but  not  per- 
fected"], nor  an  additional  sum  of  £10  paid  into  court  under  the  sta- 
tute in  that  case  made  and  provided. 


8.  Sule  thereon  for  Plaintiff  to  take  Money  out  of  Court  {b). 

B.  '\      Upon  reading  the  rule  [&c.  as  in  No.  6],  it  is  ordered,  that  the 

V.    X  sum  of  £ i)aid  into  the  hands  of  the  sheriff  of  the  county  of 

D.  y  by  the  defendant,  on  his  arrest  in  this  cause,  in  lieu  of  bail, 

and  since  brought  into  court  by  the  said  sheriff,  pursuant  to  the  statute 
in  that  case  made  and  provided,  be  paid  out  of  court  to  the  plaintiff  or 
his  attorney,  together  with  such  sum  as  one  of  the  masters  shall  allow 
for  costs  on  taxation,  out  of  the  sum  of  ten  pounds  deposited  and 
brought  into  court  as  aforesaid,  for  the  said  costs;  the  said  defendant 
not  having  put  in  and  perfected  bail  [or  "  having  put  in  but  not  per- 
fected bail"],  nor  paid  into  court  an  additional  sum  of  £10  under  the 

statute  in  that  case  made  and  provided.    Upon  the  motion  of  Mr. . 

By  the  Court. 


Sect.  V.— Order  for  Discharge  op  Dependant  prom  Cus- 
tody, OR  Delivery  up  op  Bond  to  be  cancelled,  or  for 
Money  deposited  with  Sheriff,  &c.  to  be  restored. 

1.  The  Summons. 

[Formal parts  as  usual,]  "  to  show  cause  why  the  defendant  should 
not  be  discharged  out  of  custody  as  to  this  action  [or  *  why  the  bail- 
bond  given  herein  should  not  be  delivered  up  to  be  cancelled,'  <W"  *  why 
the  money  deposited  with  the  sheriff  in  lieu  of  bail  should  not  be  re- 
stored to  the  defendant,'  or  '  why  the  money  paid  into  court  in  lieu  of 
bail  should  not  be  restored  to  the  defendant'],  upon  the  ground  that 
[&c.  here  state  shortly  the  grounds  for  the  application^,  and  why  the 


(a)  See  1  Pr.  10th  ed.  759. 

(6)  See  Id. ;  and  see  the  form  of  rule  in  Shackel  v.  Johnson,  7  C.  B.  165. 
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plaintiff  should  not  pay  the  defendant's  costs  of  and  occasioned  by  his 
arrest  in  this  action,  and  also  of  this  application." 

\_Jf  the  order  to  hold  to  bail  was  irregularly  obtained,  and  the  de- 
fendant seeks  to  set  it  aside  on  that  ground,  the  summons  should  be 
framed  accordingly  to  set  aside  the  order,  and  the  grounds  of  irregu- 
larity must  be  stated  in  it.  So  if  the  defendant  seeks  to  be  discharged 
out  of  custody,  Sfc.  on  the  ground  of  any  irregularity  in  the  affidavit 
to  hold  to  bail  or  other  proceedings,  t/ie  grounds  of  the  irregularity 
must  be  stated  in  the  summoTis.] 


2.  Affidavit  in  Support  of. 
As  to  this  see  1  Pr.  10th  ed.  747. 


3.  Affidavit  in  Opposition. 
As  to  this  see  1  Pr.  10th  ed.  748,  749. 


4.  Affidavit  to  obtain  Defendant's  Discharge  out  of  Custody,  on  the 
ground  of  the  Writ  not  having  been  issued  with  Authority  of  At- 
torney whose  Name  is  indorsed  on  it  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  against  C.  D.  defendant. 

I,  C  D.  of , J  the  above-named  defendant,  and  I,  D.  A. 

of ,  his  attorney  \or  "  clerk  to,"  &c.]>  severally  make  oath  and 

say, 

And  first  I,  C.  D.  for  myself,  say, 

1.  That  I  was  on  the instant  \or  "  last"]  arrested  upon  a  writ 

of  capias,  issuing  out  of  this  honourable  court,  and  a  true  copy  thereof, 
as  served  upon  me,  is  hereunto  annexed  (annex  it) : 

And  I,  i>.  A.  for  myself,  say, 

2.  That  I  did,  as  the  attorney  for  and  on  behalf  of  the  above-named 

C.  D.,  on  the instant,  demand  in  writing  of  P.  A.,  the  attorney 

whose  name  is  indorsed  on  the  said  writ,  for  him  to  declare  forthwith 
whether  such  writ  was  issued  by  him,  or  with  his  authority  or  privity : 

And  thereupon  the  said  P.  A.  did  then  [or  "  on  the  day  of 

"]  declare  to  me  that  the  said  writ  was  not  issued  by  him  the  said 

P.  A.,  or  with  his  authority  or  privity : 

And  we,  the  said  C.  D.  and  D.  A .,  severally  say, 

3.  That  neither  of  us  are  acquainted  with  the  place  of  abode  of  the 
above-named  A.  B.  (if  this  be  the  fact),  and  tiiat  [&c.  here  state  such 
other  facts  as  may  induce  the  court  or  judge  to  grant  the  order]. 

4.  That  no  baU  has  yet  been  put  in  in  this  action,  and  that  the  said 

C  D.  is  now  in  custody  in  the  gaol  of [or  "  of  the  sheriff  of 

"],  under  colour  and  by  virtue  of  the  said  writ  of  capias. 

Sworn  [&c.  as  usual,  see  post,  "  Affidatnts."]  C.  D. 

D.A. 


(a)  As  to  the  preliminary  proceedings  to  ascertain  whether  the  writ  has 
been  issued  with  the  attorney's  authority,  &c.,  see  ante,  67 — 69. 
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5.  Order  of  Judge  theremi,  for  Defendant's  Discharge  out  of 
Custody. 

B.  '\  Upon  reading  the  affidavit  of  the  defendant  and  Mr.  D.  A. 
V.  >  and  it  appearing  to  me  that  the  writ  issued  in  this  cause,  and 
D.  y  whereon  the  defendant  was  arrested,  was  not  issued  by  Mr. 
P.  A.  attorney,  whose  name  is  indorsed  thereon,  or  with  his  authority 
or  privity,  I  do  order  that  a  rule  be  drawn  up  for  the  immediate  dis- 
charge of  the  defendant  out  of  the  custody  of  the  sheriffs  of  London 
[or  "sheriflF  of  Middlesex,"  or  "  keeper  of  the  Queen's  Prison"]  as  to 
this  action  \or,  if  the  defendant  is  in  custody  of  any  other  sheriff  but 
those  of  London  and  Middlesex,  then  say  "  out  of  the  custody  of  the 
sheriff  of ,  as  to  this  action,  by  writ  of  supersedeas"],  on  the  de- 
fendant entering  a  common  appearance  thereto.     Dated . 

{Judge's  or  Baron's  signature.) 


6.  Sule  thereon. 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

B.         \      Upon  reading  the  order  of  the  Honourable  Mr.  Jus- 

V.         f  tice  [or  "  Baron"] ,  dated ,  and  it  thereby  ap- 

D.  r  pearing  that  the  writ  issued  in  this  cause,  and  whereon 
a  prisoner.  '  the  defendant  was  arrested,  was  not  issued  by  Mr.  P.  A. 
attorney,  whose  name  is  indorsed  thereon,  or  with  his  authority  or 
privity,  and  the  said  C.  D.  having  entered  a  common  appearance  in 
the  said  action ;  it  is  ordered  that  the  defendant  be  discharged  out  of 
the  custody  of  the  sheriff  of  Middlesex  [or  "  sheriffs  of  Loudon,"  w 
"  keeper  of  the  Queen's  Prison"],  as  to  this  action  [or  if  the  defendant 
is  in  custody  of  any  other  sheriff  but  those  of  London  or  Middlesex, 

then  say  "  out  of  the  custody  of  the  sheriff  of ,  as  to  this  action 

by  writ  of  supersedeas."] 

By  the  Court. 


Sect.  VI. — Proceedings  against  the  Sheriff. 


1.  Pule  to  return  the  Writ  in  Term. 

Same  as  ante,  306,  No.  25,  mutatis  mutandis.    See  1  Pr.  10th  ed. 
765. 


2.  Petum  of  Nan  est  inventus. 

The  within-named  C.  D.  is  not  found  in  my  bailiwick. 

The  answer  of  S.  S.  esq.,  sheriff. 


3.  Petums  of  Cepi  corpus. 

On  the  day  of ,  a.d.  185 — ,  I  took  the  within-named 

C.  D.  in  my  bailiwick,  and  forthwith  delivered  to  him  a  copy  of  this 
writ,  and  him  safely  kept  until  he  gave  me  bail  [or  "  made  deposit 
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with  me"]  according  to  law  in  the  -within-named  action,  as  by  this 
■writ  is  required,  as  I  am  within  commanded. 

The  answer  of  S.  S.  esq.,  sheriff. 

On  the  day  of ,  a.d.  185 — ,  I  took  the  within-named 

C.  D.  and  forthwith  delivered  to  him  a  copy  of  this  writ,  and  *  whose 
body  I  have  ready,  as  within  1  am  commanded  (a). 

The  answer  of  5.  S.  esq.,  sheriff. 

\As  in  the  last  to  the  *,  and  then  thus :]  whose  body  remains  in  the 
prison  of  our  lady  the  Queen,  under  my  custody  (a). 

The  answer  of  S.  S.  esq.,  sheriff. 

[As  in  the  last  to  the  *,  and  then  thus :]  whose  body  I  have  ready, 
as  within  I  am  commanded  j  but  the  withm-naraed  E.  F.  is  not  found 
in  my  bailiwiek.  The  answer  of  S.  S.  esq.,  sheriff. 


4.  Return  of  Rescue  {b). 

By  virtue  of  this  writ  to  me  directed,  I  made  my  warrant  in  writing, 
under  my  seal  of  office,  to  B.  B.  and  C.  B.  my  bailiffs,  jointly  and 
severally,  to  take  and  arrest  the  within-named  C.  D. ;  by  virtue  of 
which  warrant  the  said  B.  B.  and  C.  B.  afterwards,  to  wit,  on  the 

day  of ,  at  ,  in  my  county,  and  within  my  baihwick, 

took  and  arrested  the  within-uanied  C.  t).  according  to  tiie  exigency 
of  the  said  writ,  and  safely  kept  him  in  their  custody,  until  O.  O,  of 

,  and  divers  other  persons  to  me  and  my  said  bailiffs  unknown,  on 

,  at aforesaid,  with  force  and  arms  assaulted  and  ill-treated 

my  said  bailiffs,  and  the  said  C.  D.  out  of  the  custody  of  my  said 
baili^  then  and  there  rescued,  and  the  said  C.  D.  then  and  there, 
with  force  and  arms,  rescued  himself,  and  escaped  out  of  the  custody 
of  my  said  bailiffs,  against  the  peace  of  our  lady  the  now  Queen  ;  and 
afterwards  the  said  C.  D.  is  not  found  in  my  bailiwick. 

The  answer  of  S.  S.  esq.,  sheriff. 


5.  Return  of  Discharge  on  Super^deas. 

By  virtue  of  this  writ  to  me  directed,  I  on  took  the  within- 
named  C.  D.  and  safely  kept  him  in  her  majesty's  prison  in  and  for 

the  county  of ,  until  afterwards,  to  wit,  on  ,  by  virtue  of  a 

certain  other  writ  of  our  said  lady  the  now  Queen  to  me  directed,  and 
to  this  writ  annexed,  I  caused  the  said  C.  D.  to  be  delivered  out  of  the 
said  prison  ;  wherefore  I  cannot  have  the  body  of  the  said  C.  D.  be- 
fore the  lady  the  Queen,  \or  in  C.  P.  "  before  the  justices  of  the  lady 
the  Queen,"  or  in  Exch.  "before  the  barons  of  her  majesty's  Exche- 
quer,"! at  the  day  and  place  within  contained,  as  I  am  within  com- 
manded. The  answer  of  S.  S.  esq.,  sheriff. 

(a)  It  seems  that  the  return  of  cepi  corpus  et  paralutn  habeo  means  that  the 
sheriff  has  taken  the  defendant,  and  tliat  he  is  at  lar^e  upon  bail.  The 
sheriff  ought  to  return  the  defendant  in  custody,  if  that  be  the  fact :  (see 
per  Littledale,  J.,  4  N.  &  M.  708.) 

(6)  See  1  Pr.  10th  ed.  762. 
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6.  Return  of  Delivery  over  on  Habeas  Corpus  to  Keeper  of  Queen's 

Prison. 
By  virtue  of  this  writ  to  me  directed,  I  on  took  the  within- 
named  C.  D.  and  safely  kept  him  in  her  majesty's  prison,  in  and  for 

the  county  of ,  until  afterwards,  to  wit,  on  ,  I  received  her 

said  majesty's  writ  of  habeas  corpus  cum  causa,  commanding  me  to 

have  the  body  of  the  said  C.  D.  before  the  ri^ht  honourable  

(name  of  the  chief  Justice),  her  said  majesty's  chief  justice  assigned  to 
hold  pleas  in  the  court  of  our  lady  the  now  Queen  before  the  Queen 
herself,  at  his  chambers  situate  in  Rolls'  Garden,  Chancery  Lane, 
London,  immediately  after  the  receipt  of  that  writ:  by  virtue  of  which 
said  writ,  and  in  obedience  thereto,  I  had  the  body  of  the  said  C.  D. 
with  the  said  last-mentioned  writ,  and  the  return  of  the  within  cause, 
mentioned  in  a  certain  schedule  thereunto  annexed,  before  her  said 

majesty's  chief  justice,  at  his  chambers  aforesaid,  on  the day  of 

last,  who  then  received  of  me  the  body  of  the  said  C.  D.  and 

committed  him  to  the  Queen's  Prison,  and  altogether  discharged  and 
exonerated  me  from  further  keeping  the  said  C.  D. ;  wherefore  I  can- 
not have  the  body  of  the  said  C.  D.  before  our  said  lady  the  Queen, 
at  the  day  and  place  within  contained,  as  within  I  am  commanded. 

The  answer  of  S.  S.  esq.,  sheriff. 


7.  ItetumofLanguidusinprisond{a). 

By  virttie  of  this  writ  to  me  directed,  I  on  took  the  within- 
named  C  D.  who  remains  in  her  majesty's  prison  of ,  under  my 

custody,  so  weak  and  infirm  that,  without  great  peril  and  danger  of 
his  life,  I  cannot  have  his  body  before  the  lady  the  Queen,  \or  in  C  P. 
"before  the  justices  of  the  lady  the  Queen,"  or  in  Exch.  "before  the 
barons  of  her  majesty's  Exchequer,"]  at  the  day  and  place  within  con- 
tained, as  within  I  am  commanded. 

The  answer  of  S.  S.  esq.,  sheriff. 


8.  Affidavit  of  Service  of  Pule  to  return  Writ,  Sfc. 
Same  as  ante,  314,  No.  40,  mutatis  mutandis. 


9.  Rule  for  Attachment  for  not  returning  the  Writ. 
Same  as  ante,  315,  No.  41,  mutatis  mutandis. 


10.  Rule  to  bring  in  the  Body,  in  Q.  B.  or  C.  P.  (b) 

In  the  Q.  B.  [or  "  C.  P."] 

the day  of ,  18 — . 

jB.  "^  It  is  ordered,  that  the  sheriffs  [or  "  late  sheriffs"]  of  London 
V.  >  [or  "  Middlesex"]  shall  within  four  days  next  after  notice  of  this 
2).  J  rule  to  be  given  to  their  secondaries  \or  "that  the  sheriff "  (or 

(a)  See  1  Pr.  10th  ed.  768  ;  see  a  form  of  return  to  a  languidas  to  a  ca.  to., 
ante,  334. 

(6)  See  1  Pr.  10th  ed.  767.  The  rule  is  a  four  day  rule  on  the  sheriffs 
of  London  or  Middlesex,  and  eight  days  upon  the  sheriffs  of  any  other 
county. 
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*  late  sheriff')  of  the  county  of shall  within  eight  daj'^s  next  after 

notice  of  this  rule  to  be  given  to  his  under-sheriff  or  deputy"],  peremp- 
torily bring  into  court  the  body  of  the  defendant.* 

By  the  Court. 
Side  Bar  [or  in  C.  P.  "  in  the  Treasury  Chamber 
at  the  instance  of  the  plaintiff."] 


11.  The  like,  in  Exchequer  (a). 

In  the  Exch.  of  Pleas. 

the day  of ,  18—.     A.  B.  against  C.  D. 

Side  Bar. — It  is  ordered,  that  the  sheriff  \or  "late  sheriff"]  of  the 

county  of do  peremptorily  bring  here  into  court  the  body  of  the 

said  defendant  whom  he  has  taken  and  detained  in  his  custody  by  virtue 
of  her  majesty's  writ  of  capias,  issued  between  the  said  parties,  as  the 
said  sheriff  has  charged  himself  hy  his  return  made  on  the  said  writ, 
within  four  days  [in  London  or  Middlesex,  or  eight  days  in  any  other 
county]  next  after  notice  of  this  rule  to  be  given  him  or  his  under 
sheriff  or  deputy.* 

By  the  Court. 


12.  Affidavit  of  Service  of  Rule  to  bring  in  the  Body,  Sfc. 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  against  C.  D.  defendant. 

I,  C.  C  of ,  clerk  to  P.  A.  gentleman,  attorney  in  this  cause 

for  the  above-named  plaintiff,  make  oath  and  say, 

1.  That  I  did,  on  the day  of instant  \or  "last"]  personally 

serve  r&c.  as  ante,  314,  No.  40]. 

2.  That  no  bail  above  has  been  put  in  for  the  defendant  in  this  cause 
[or  "  that  bail  above  has  been  put  in  for  the  defendant  in  this  cause, 
but  that  the  same  has  not  been  perfected ;"  adding  in  the  C.  P.,  "  I 
having  this  day  searched  with  the  proper  officer  of  the  court  for  that 
purpose"]. 

Sworn  L&c.  as  usual,  see  post,  "  Affidavits."'] 


13.  Sulefor  Attachment  for  not  bringing  in  the  Body  (b). 

,  the day  of ,  18 — . 

B.  "^       Upon  reading  the  rule  made  in  this  cause,  on  ,  and  the 

V.  >  affidavit  of  C.  C,  it  is  ordered  that  a  writ  of  attachment  do 
2).  J  issue  against  the  sheriff  [or  "late  sheriff"]  of  the  county  of 
,  for  his  contempt  in  not  bringing  into  court  the  body  of  the  de- 
fendant, pursuant  to  the  said  rule.     Upon  the  motion  of  Mr. . 

By  the  Court 


14.  Attachment  against  the  Sheriff  for  not  bringing  in  the  Body  or 
not  returning  tlie  Writ. 

Same  as  ante,  315,  Nos.  42,  43,  44,  mutatis  mutandis. 


(a)  See  ante,  p.  379,  note  (a). 
(6)  SeelPr.  10th  ed.  769. 
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15.  Rule  on  Coroner  to  return  Attachment. 
Same  as  ante^  316,  Nos.  45,  46,  mutatis  mutandis. 


16.  Attachment  against  Coroners  directed  to  Elisors. 
Same  as  ante,  317,  No.  47,  mutatis  mutandis. 


17.  Rule  for  Habeas  Corpus  to  bring  in  the  Body  of  Sheriff . 
Same  as  ante,  317,  No.  48. 


18.  Habeas  Corpus  thereon. 
Same  an  ante,  317,  No.  49. 


Sect.  VII. — Pkoceedings  upon  the  Bail-Bond. 


1.  Assignment  of  the  Bail-Bond  {a). 

I,  the  within-named  sheriff  of ,  have,  at  the  request  of  A.  B., 

the  plaintiff,  also  within  named,  assigned  to  him  the  said  A.  B.  the 
within-written  bail-hond,  and  all  benefit  and  advantage  arising  there- 
from, pursuant  to  the  statute  in  that  case  made  and  provided.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand  and  seal  of  office  this 

day  of ,  185—. 

S.  S.  sheriff. 
Signed,  sealed  and  delivered,  by  the 
within-named  sheriff,  in  the  pre- 
sence of  W.  W. 
T.  W. 


(a)  See  1  Pr.  10th  ed.  771.  The  assignment  must  be  made  by  indorse- 
ment on  the  back  of  the  bond,  under  the  hand  and  seal  of  the  sheriff  or 
other  officer,  and  made  in  the  presence  of  two  or  more  credible  witnesses. 
(4  Ann.  c.  16,  s.  20.)  By  credible  witnesses  is  meant  disinterested  persons, 
and,  therefore,  an  assignment  is  invalid  if  executed  in  the  presence  of  and 
attested  by  the  plaintiff  in  the  action  and  another  person.  (  Wright  v.  Bar- 
rack, 1  T.  &  G.  764 ;  1  M.  &  W.  424.)  It  is  not  necessary  that  the  wit- 
nesses should  both  subscribe  their  names  at  the  time  of  the  execution  of  the 
assignment  (Phillips  v.  Barlow,  6  C.  &  P.  781  ;  1  Sc.  322  ;  3  Dowl.  381 ; 
1  Bing.  N.  C,  433.)  It  need  not  be  stamped.  (5  Geo.  4,  c.  41.)  The 
assignment  may  be  made  by  the  under-sheriff,  in  the  sheriff's  name,  or  by 
the  sheriff  himself;  or,  it  seems,  by  the  under-sheriff's  clerk,  in  his  office. 
(Harris  v.  Ashley,  Tidd,  New  Prac.  164;  Middleton  v.  Sandford,  4  Camp. 
36  ;  and  see  Doe  v.  Brown,  5  B.  &  A.  245  ;  and  see  Kitson  v.  Fagg,  1  Str. 
60.)  And  an  authority  from  the  sheriff  to  the  under-sheriff  to  execute  the 
assignment  in  his  name  need  not  be  shown,  as  the  latter  is  possessed  of 
all  the  authorities  belonging  to  the  office.  ( Wright  v.  Barrack,  1  T.  &  G. 
764.) 
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Sect.  VIII.— Setting  aside  ob  staying  Pkoceedings  against 

THE  ShEKIFF,  or  DPON  THE  BaIL-BoND. 

1.  Affidavit  to  set  aside  a  regular  Attachment,  at  the  Instance  of 
Defendant  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch,  of  Pleas."] 

England.     The  Queen  against  Hie  Sheriff  of , 

(in  the  cause  of  A.  B.  v.  C  D.  {h)  ). 

I,  C.  D.  of ,  ,  make  oath  and  say  as  follows,  that  is  to 

say. 


(a)  See  1  Pr,  10th  eA  781. 

(6)  See  as  to  setting  aside  the  proceedings  in  general,  1  Pr.  10th  ed. 
776.  By  r,  88,  H.  T.  1853,  "  No  rule  shall  be  drawn  up  for  setting  aside 
an  attachment  regularly  obtained  against  a  sheriff  for  not  bringing  in  the 
body,  or  for  staying  proceedings  regularly  commenced  on  the  assignment 
of  any  bail-bond,  unless  the  application  for  such  rule  shall  (if  made  on  the 
part  of  the  original  defendant)  be  grounded  on  an  affidavit  of  merits;  or  (if 
made  on  the  part  of  the  sheriff  or  bail,  or  any  officer  of  the  sheriff)  be 
grounded  on  an  affidavit,  showing  that  such  application  is  really  and  truly 
made  on  the  part  of  the  sheriff  or  bail  (see  Merryman  v.  Qaibble,  1  Chit. 
Rep.  127),  or  officer  of  the  sheriff  (as  the  case  may  be),  at  his  or  their  own 
expense  (see  R.  v.  Sheriff  cf  Middlesex,  1  Dowl.  419  ;  R.  \.  Sheriff  of  Surrey, 
in  Weston  v.  Woods,  3  Dowl.  174  ;  1  C,  M.  &  R.  581 ;  R.  v.  Sheriffs  of  London, 
in  Wilson  v.  Goldstein,  1  M.  &  P.  177  ;  4  Bing.  427  ;  S.  P.  in  C.  P.  CaU 
V.  Thelwall,  3  Dowl.  443 ;  1  Gale,  16 ;  1  C,  M.  &  R.  780),  and  for  his  or 
their  indemnity  only  (see  R.  v.  Sheriff  of  Cheshire,  3  M.  &  W.  605;  6  Dowl. 
709),  and  without  collusion  with  the  original  defendant."  If  the  affidavit 
were  that  the  application  was  made  for  their  "  own"  indemnity  {Call  v.  Thel- 
well,  3  Dowl.  443  ;  1  C,  M.  &  R.  780 ;  1  Gale,  16  ;  R.  v.  Sheriff  of  Middle- 
sex, 3  Dowl.  174),  or  for  their  "only  indemnity"  {R.  v.  Sheriff  of  Cheshire,  6 
Dowl.  709  ;  3  M.  &  W.  605),  or  for  their  protection  {R.  v.  Sheriff  of  Mid- 
dlesex, 8  Ad.  &  E.  938  ;  3  P.  &  D.  120),  it  would  be  insufficient.  Upon  an 
application  to  set  aside  an  attachment,  the  affidavit  must  be  intituled  "  The 

Queen  against  the  Sheriff  of ,  in  a  cause  of against ."     To  set 

aside  proceedings  on  the  bail-bond,  it  is  intituled  in  the  Queen's  Bench  and 
in  the  Exchequer,  in  the  original  action,  or  in  the  action  on  the  bond  :  (see 
Lines  v.  Chetwood,  1  Dowl.  321  ;  2  C.  &  J.  332  ;  4  T.  R.  688,  689;  Kelly  v, 
Wrother,  2  Chit.  Rep.  109  ;  Roberts  v.  Giddins,  1  B.  &  P.  337 ;  see  in  C.  P. 
Ham  v.  Philcox,  7  Moore,  52  ;  Blackford  v.  Hawkins,  7  Moore,  600.)  In  the 
Court  of  Common  Pleas,  it  seems,  that  the  affidavit  must  be  intituled  in  the 
action  on  the  bond.  The  affidavit  of  merits  above  menti  >ned  must  state 
positively  and  in  terms,  that  the  defendant  has  a  good  defence  to  the  action 
"  upon  the  merits"  {Grottick  v.  Bailey,  5  B.  &  Aid.  703  ;  1  D.  &  R.  155  ;  /L 
V.  Sheriff  of  Middlesex,  1  Dowl.  398 ;  Zojie  v.  Isaacs,  3  Dowl.  652  ;  see  Page 
V.  South,  7  Dowl.  412);  or  if  the  affidavit  be  made  by  the  defendant  him- 
self, he  may  swear  that  he  has  a  good  defence  "  upon  the  merits,"  as  he  is 
advised  and  believes.  (Crossby  v.  Innes,  5  Dowl.  566,  cor.  Williams,  J.)  If 
the  affidavit  of  merits  be  made  by  an  attorney,  it  must  describe  him  as  the 
attorney  for  the  defendant ;  and  it  is  not  sufficient  to  show  by  other  affi- 
davits that  there  is  an  attorney  of  the  same  christian  and  surname  residing 
at  the  same  place  as  that  of  which  the  defendant  describes  himself.  {Bon- 
nefor  v.  Russel,  5  Dowl.  546.)  It  seems  that,  though  the  motion  be  made 
on  behalf  of  the  bail,  yet  the  affidavit  need  not  state  on  whose  behalf  it  is 
made,  if  it  state  that  there  be  a  good  defence  upon  the  merits.  (Betl  v. 
Taylor,  1  Chit.  Rep.  572.)  If  the  affidavit  be  defective,  the  court  will  in 
some  cases  give  time  to  produce  a  proper  one.    {R.  v.  Sheriff  qf  Cheshire,  3 
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1.  I  was,  on  or  about  the day  of last  [or  "instant"] 

arrested  at  the  suit  of  the  above-named  plaintiff,  upon  a  writ  of  capias, 

sued  out  in  this  action ;  and  that  I  did  on  that  day  [or  "  on  the 

day  of last,"]  give  a  bail-bond  to  the  officer  of  the  sheriff  of 

,  by  whom  I  was  so  arrested,  and  was  thereupon  discharged  oat 

of  custody. 

2.  Special  bail  hath  since  been  put  in  in  this  action  for  me,  and 
which  said  bail  hath  [this  day]  been  duly  perfected.  [Or  where  the 
defendant  has  been  rendered,  then  instead  of  stating  that  bail  has  been 
put  in  and  justified,  as  above,  state  the  render  thus :  "  That  bail  above 

has  since  l)een  put  in  in  this  action  for  me,  and  I  did,  on  the day 

of last,  duly  render  myself  in  discharge  of  my  said  bail  in  this 

action  at  the  suit  of  the  above-named  plaintiff."] 

3.  On an  attachment  issued  out  of  this  honourable  court  against 

the  said  sherifi"  of for  not  having  obeyed  the  rule  to  bring  in  the 

body  of  me  this  deponent,  as  I  have  heard  and  verily  believe. 

4.  I  have  good  defence  to  this  action  upon  the  merits,  as  I  am  ad- 
vised and  verily  believe. 

CD. 
Sworn  [&c.  as  usual,  eeepost,  ''  Affidavits."] 


2.  The  like,  on  the  Part  of  the  Bail  to  the  Sheriff  (a). 

In  the  Q.  B.  [«  C.  P."  or  «  Exch.  of  Pleas."] 

England.     The  Queen  against  TTie  Sheriff  of , 

(in  a  cause  of  ^.  B.  v.  C.  D.) 

I,  B.  B.  of , ,  and  I,  T.  B.  of , ,  severally  make 

oath  and  say  as  follows,  that  is  to  say, 

1.  C.  D.,  the  above-named  defendant,  was,  on  or  about  the 

last,  arrested  in  this  action  at  the  suit  of  the  above-named  plaintiff, 
and  we  the  said  B.  B.  and  T.  B.,  together  with  the  said  C.  D.,  after 

the  said  arrest,  on ,  duly  executed  a  bail-bond  to  the  sheriff  of 

in  this  action  ;  and  the  said  C.  B.  was  thereupon  discharged  out 

of  custody. 

2.  Special  bail  [&c.  here  state  the  putting  in  and  perfecting  of  spe- 
cial bail,  or  the  render  of  the  defendants,  as  in  the  preceding  form], 

3.  On last  an  attachment  issued  out  of  this  honourable  court 

against  the  said  sheriff  of for  not  having  obeyed  the  rule  to  bring 

in  the  body  of  the  said  C.  D.,  as  we  the  said  B.  B.  and  T.  B.  have 
heard  and  verily  believe. 

4.  This  application  is  really  and  truly  made  on  the  part  of  us  these 
deponents,  as  bail  for  the  said  C.'D.,  at  our  own  expense,  and  for  our 
own  indemnity  only,  and  without  any  collusion  with  the  said  C.  D. 
the  above-named  defendant. 

B.B. 
Sworn  [&c.  as  usual,  see  post,  "  Affidavits."]  T.  B. 

M.  &  W.  605  ;  6  Dowl.  709 ;  CaU  v.  Thelwall,  3  Dowl.  443 ;  1  C,  M.  &  R. 
780  ;  1  Gale,  16;  Merryman\.  Quibble,  1  Chit.  Rep.  117  ;  Chit  Sum.  Prac. 
103  ;  see  R.v.  Sheriff  ojf  Middlesex,  8  Ad.  &  E.  938,  where  the  court  refused 
to  allow  an  amended  affidavit  to  be  tiled.)  It  is  doubtful  whether  the  appli- 
cation can  be  made  by  one  of  the  bail  on  his  own  affidavit  denying  collu- 
sion, without  an  affidavit  from  the  other  bail :  (see  R.  v.  Sheriff  of  Middlesex, 
in  Ridgway  v.  Porter,  3  Dowl.  105  ;  Dawson  v.  Cull,  2  C.  &  J.  671.) 
(a)  See  note,  ante,  382. 
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3.  The  like,  on  the  part  of  the  Sheriff's  Officer  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

England.     The  Queen  against  The  Sheriff  of , 

(in  a  cause  of  ^.  B.  v.  C.  D.) 

I,  B.  B.  of ,  oflScer  of  the  sheriff  of ,  make  oath  and  say 

as  follows,  that  is  to  say, 

1.  On last,  by  virtue  of  a  warrant  to  me  directed  by  the  said 

sherifJj  I  arrested  C.  D.  the  above-named  defendant,  and  kept  and 

detained  him  in  my  custody  until ,  when  a  bail-bond  was  duly 

executed,  conditioned  for  the  said  C.  D.  putting  in  special  bail  in  this 
action,  whereupon  I  discharged  the  said  C.  D.  out  of  my  custody. 

2.  Special  bail  [&c.  here  state  the  putting  in  and  perfecting  of  spe- 
cial bail,  or  the  render  of  the  defendant,  as  to  which  see  the  form, 
supra,  No.  1.] 

3.  On last  an  attachment  issued  out  of  this  honourable  court 

against  the  said  sheriff  of ,  for  not  having  obeyed  the  rule  to  bring 

in  the  body  of  the  said  C.  D.,  as  I  heard  and  verily  believe. 

4.  This  application  is  really  and  truly  made  on  the  part  of  me  this 

deponent,  as  oflBcer  of  the  said  sheriff  of ,  at  my  own  expense, 

and  for  my  indemnity  only,  and  without  any  collusion  with  the  said 
C.  D.  the  above-named  defendant. 

B.B. 
Sworn  [&c.,  as  usual,  see  post  "  Affidatnts."'] 


4.  The  like,  on  the  Part  of  the  Sheriffs  of  London,  where  Defendant 
has  rendered  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"] 

England.     The  Queen  against  The  Sheriff  of . 

(in  a  cause  of  ^.  B.  v.  C.  JD.) 
I,  S.  C,  of  the  Secondaries'  Office,  Colenian-street,  London,  clerk 
to  the  secondaries  of  London,  make  oath  and  say  as  follows,  that  is  to 
say, 

1.  A  writ  of  capias,  bearing  date  the day  of last,  was 

issued  out  of  this  honourable  court,  directed  to  the  sheriffs  of  London, 
commanding  them  to  take  the  above-named  C.  D.  to  answer  the  above- 
named  A.  B.,  and  indorsed  for  bail  for  £ . 

2.  On the  said  C.  D.,  with  two  sureties,  gave  a  bail-bond  to 

the  said  sheriffs  of  London. 

3.  On the  sheriffs  were  served  with  a  rule  to  return  the  said 

writ  of  capias ;  and  having  returned  cepi  corpus  thereon,  a  rule  to 
bring  in  the  body  of  the  said  C.  D.  was  served  on  the  said  sheriffs  on 
the day  of last  [or  "  instant."] 

4.  An  attachment  has  since  issued  against  the  said  sheriffs  of  Lon- 
don for  not  bringing  into  court  the  body  of  the  said  C.  D. ;  of  which 
notice  was  given  at  the  Secondaries'  Office  on . 

5.  On  the  said day  of ,  special  bail  were  put  in  for  the 

said  C.  D.,  on  behalf  of  the  said  sheriffs  of  London ;  and  that  the 

said  C.  D.  was,  on  the  said day  of ,  duly  rendered  into  the 

custody  of  the  keeper  of  the  Queen's  Prison,  in  discharge  of  his  bail 
in  the  above  cause ;  and  notice  of  such  render  was  on  the  same  day 

(a)  See  note,  atife,  382. 
{h)  See  ante,  382,  383,  n. 
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duly  served  on  the  said  A.  JB.'s  attorney  in  this  cause,  as  I  am  informed 
and  believe. 

6.  This  application  is  really  and^ truly  made  on  the  part  of  the  said 
sheriffs  of  London,  at  the  expense  of  the  secondaries  for  the  said  city 
of  London,  and  for  their  indemnity  only,  and  without  any  collusion  with 
the  said  C.  B. 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."]  8.  C. 


5.  Affidavit  to  set  aside  regular  Proceedings  on  Bail-bond,  at 
Instance  of  Defendant  {a). 

In  the  Q.  B.  [or  «  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  v.  C.  D.  defendant. 

I,  C.  D.  of , f  make  oath  and  say  as  follows,  that  is  to 

say, 

1.  I  was,  on  or  about  the day  of last  [or  "instant"], 

arrested  at  the  suit  of  the  above-named  plaintiff,  upon  a  writ  of  capias 

sued  out  in  this  action ;  and  I  on  that  day  [or  "  on  the day  of 

last"]  gave  a  bail-bond  to  the  office  of  the  sheriff  of ,  by 

whom  I  was  so  arrested,  and  was  thereupon  discharged  out  of  cus- 
tody. 

2.  Special  bail  [&c.  here  state  the  putting  in  and  perfecting  of  spe- 
cial bail,  or  the  rendering  of  defendant,  as  in  No.  1.] 

3.  The  said  A.  B.,  the  above-named  plaintiff,  on  or  about  the 

day  of last  [or  "instant"],  took  an  assignment  of  the  said  bail- 
bond,  as  I  have  heard  and  verily  believe,  and  hath  since  commenced 
an  action  upon  the  same  against  me. 

4.  I  have  a  good  defence  upon  the  merits  to  the  action  in  which  I 
was  so  arrested  as  aforesaid,  as  I  am  advised  and  believe. 

Sworn  [&c.  as  usual,  see  post,  ^'Affidavits."]  C.  D. 


6.  The  like,  on  the  Part  of  Bail  to  Sheriff  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  V.  C.  D.  defendant. 

I,  B,  B.  of ,  ,  and  I,  T.  B.  of , ,  severally  make 

oath  and  say  as  follows,  that  is  to  say, 

1.  C.  B.,  the  above-named  defendant,  was,  on  or  about  the 

day  of last  [or  "instant"],  arrested  in  this  action,  at  the  suit  of 

the  above-named  plaintiff,  and  that  we,  together  with  the  said  C.  2)., 

after  the  said  arrest,  on  the day  of last  [or  "instant"]  duly 

executed  a  bail-bond  to  the  sheriff  of ,  in  this  action,  and  the  said 

C.  J>.  was  thereupon  discharged  out  of  custody. 

2.  Special  bail  [&c.  here  state  the  putting  in  and  perfecting  of 
special  bail,  or  the  rendering  of  defendant,  as  to  which  see  the  form, 
No.  IJ 

3.  The  said  A,  B.,  the  above-named  plaintiff,  on  or  about  the 

day  of last  [or  "instant"],  took  an  assignment  of  the  said  bail- 
bond,  as  we  have  heard  and  verily  believe,  and  has  since  commenced 
an  action  upon  the  same  against  us. 

4.  This  application  is  really  and  truly  made  on  the  part  of  us,  as 
bail  for  the  said  C.  JD.  at  our  own  expense,  and  for  our  indemnity 

(a)  See  ante,  382,  383,  n. 
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only,  without  any  collusion  with  the  said  C.  D.  the  above-named  de- 
fendant. B.  B. 
Sworn  [&c.  as  usual,  see  post,  ^'  Affidavits."]  T.  B. 


7.  The  like,  on  the  Part  of  Sheriff's  Officer. 
In  the  Q.  B.  [or  "  C.  P."  or  '<■  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  v.  C.  D.  defendant. 

I,  B.  B.  of ,  officer  of  the  sheriff  of ,  make  oath  and  say  as 

follows,  that  is  to  say, 

1.  On  or  about  the day  of last  [or  "  instant"],  by  virtue 

of  a  warrant  to  me  directed,  I  arrested  C.  L>.,  the  above-named  de- 
fendant, and  kept  and  detained  him  in  custody  until  the day  of 

last  [or  "instant"],  when  a  bail-bond  was  duly  executed,  condi- 
tioned for  the  said  C.  D.  putting  in  special  bail  in  this  action  ;  where- 
upon I  discharged  the  said  C.  D.  out  of  my  custody. 

2.  Special  bail  [&c.  state  the  putting  in  and  perfecting  of  spe- 
cial bail,  or  the  rendering  of  defendant,  as  to  which  see  the  form, 
No.  U        . 

3.  The  said  A.  B.,  the  above-named  plaintiff,  on  or  about  the 

day  of last  [or  "instant"],  took  an  assignment  of  the  said  bail- 
bond,  as  I  have  heard  and  verily  believe,  and  hath  since  commenced 
an  action  upon  the  same  against  the  said  C.  D.  and  his  bail  to  the  said 
sheriff. 

4.  This  application  is  really  and  truly  made  on  the  part  of  me  this 

deponent,  as  officer  of  the  said  sheriff  of ,  at  my  own  expense, 

and  for  my  indemnity  only,  and  without  collusion  with  the  said  C.  D. 
the  above-named  defendant. 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."]  B.  B. 


Sect.  IX,— Bail,  in  Town. 

I.  Affidavit  to  obtain  leave  to  put  in  more  than  two  Bail,  where  the 
Sum  is  large  (a). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

A.  B.  plaintiff  v.  C.  D.  defendant. 
I,  C  D.  of ,  the  above-named  defendant,  make  oath  and  say, 

1.  That  I  have  been  arrested  in  this  action  upon  a  writ  of  capias 
issued  out  of  this  honourable  court,  indorsed  for  bail  for  [£3,000]. 

2.  That  the  said  sum  for  which  I  was  so  arrested  being  so  large,  I 
am  unable  to  procure  two  persons  who  are  respectively  able  and  willing 
to  swear  that  he  is  worth  double  the  sum  sworn  to  in  this  action,  over 

and  above  what  will  pay  his  just  debts  :  but  I  say  that  B.  B.  of , 

,  is  able  and  willing  to  become  and  justify  as  bail  for  me  in  this 

action  to  the  amount  of  double  the  sura  of  £600,  and  that  T.  B.  of 

, ,  is  able  and  willing  to  become  and  justify  as  bail  for  me  in 

this  action  to  the  amount  of  double  the  sum  of  £600,  and  that  K.  B. 

of , ,  is  also  able  and  willing  to  become  and  justify  as  bail  for 

me  in  this  action  to  the  amount  of  double  the  sum  of  £2,000,  as  the 
said  B.  B.,  T.  B.  and  K.  B.  have  respectively  informed  me,  and  as  I 
verily  believe. 

Sworn  [&c.  as  usual,  see  post,  '*  Affidavits."]  C.  D. 

(a)  See  1  Pr.  10th  ed.  785. 
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2.  Summons  for  Time  to  put  in,  SfC.  Bail  (a). 

\_Formal parts  as  usual,'\  "  to  show  cause  why  the  defendant  shoald 
not  have days  further  time  to  put  in  bail  [or  '  to  put  in  and  jus- 
tify bail,*  or  '  to  justify  bail,'  or  *  to  add  and  justify  his  bail']  in  this 
action." 


3.  Order  thereon  (a). 

Upon  hearing  the  attomies  or  agents  on  both  sides,  I  order  that  the 

defendant  shall  have days  further  time  to  put  in  bail  [or  "  to  put 

in  and  justify  bail,"  or  "to  add  and  justify  two  bail"]  in  this  cause; 
the  said  defendant  consenting  that  the  plaintiff  shall  be  in  the  same 
situation  by  the  course  of  the  court  as  if  bail  had  been  put  in  and  had 
justified  in  due  time  [or  "without  prejudice  to  any  proceedings  on  the 

part  of  the  plaintiff  in  the  mean  time."]    Dated . 

iJudge^s  or  baron's  signature.) 


4.  Bail-piece  in  Q.  B.  (a). 

In  the  Q.  B. 

The day  of ,  a.d.  185—. 

(the  county  in  the  writ)  to  wit.     C.  D.  is  delivered  to  bail 

upon  a  cepi  corpus  \or  "  C.  D.  having  been  arrested  is  delivered  to 

bail"]  to  B.  B.  of , , 

and 

T.B.oi , . 

Bail  for  £ by  order  of  ^  At  the  suit  of  A.  B.  (b). 

{name  of  judge  who  made  w 

the  order  to  hold  to  bail).  > 

J).A.o{ ,  i 

Attorney  for  defendant  ' 
Taken  and  acknowledged,  conditionally,  '^ 
at  my  chambers  in  Rolls'  Garden,/ 

Chancery  Lane,  this  day  of /• 

,  A.D.  185 — ,  before  me,  V 

(Judge's  signature.)  ' 


5.  Note  in  Writing  of  the  Bail,  for  tlie  Master  in  C.  P. 

In  the  C.  P. 

,  the day  of  ^ ,  a.d.  185 — . 

C.  D.  '%     (the  county  in  the  writ).     Writ  of  capias  for  £ . 

ats.     >  Bail  for  £ ,  by  order  of (name  of  judge  who  made 

A.  B.  J  the  order  to  hold  to  bail). 

Bail,  B.  B.  of , ,  and 

T.B.ot , . 

2>.  A.,  defendant's  attorney. 

(a)  See  1  Pr.  10th  ed.  788. 

(b)  In  the  courts  of  Queen's  Bench  and  Common  Pleas  the  bail  do  not 
sign  the  bail-piece,  as  they  do  in  the  Court  of  Exchequer. 

S2 
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6.  Master's  Entry  of  Bail,  in  C.  P.  (a). 

In  the  C.  P. 

,  the da}'  of ,  a.d.  185 — . 

(the  county  in  the  torit),  to  wit.  Writ  of  capias  against  C.  D., 

late  of ,  at  the  suit  of  ^.  B.  for  £ .     Dated . 

Bail  for  £ ,  by  order  of {name  of  the  Judge  who  made  the 

order  to  hold  to  bail). 

Bail,  B.  B.  of , ,  and  T.  B.  of , , 

each  of  whom  is  bound  in  £ {the  amount  for  tchich  defendant  is 

held  to  bail). 

D.  A.  attorney  for  the  defendant. 


Taken  and  acknowledged,  conditionally, 
at  my  chambers  in  Rolls'  Garden,  I 

this day  of ,  a.d.  185 — ,  ^ 

before  me,  i 

(.TiuJnp's  iti/mn.fnrp..^     f 


{Judge's  signature.) 


7.  Bail-piece  in  C.  P.,  if  Master  cannot  attend. 
In  the  C.  P. 

,  the day  of ,  a.d.  185 — . 

{the  county  in  the  writ),  to  wit.    Writ  of  capias  against  C.  D  , 

late  of ,  at  the  suit  of  A.  B.,  for  £ .     Dated  the day  of 

,  18—. 

Bail  for  £ by  order  of  \The  bail  are  B.  B.  of ,  ,  and 

{name  of'  tTie judge  /  T.  B.  of , , 

who  made  the  order  /o /each  of  whom  is  bound  in  £ {the 

hold  to  bail)  \  amount  for  which  the  defendant  is  held 

C.  D.  defendant's  attorney.  J  to  bail). 

Taken  and  acknowledged  conditionally,  "\ 
at  my  chambers  in  Rolls'  Garden,  / 

Chancery  Lane,  this  day  of  ^ 

■ ,  A.D.  185 — ,  before  me,  i 

{Judge's  signature.)  ■' 


8.  Bail-piece  in  Exchequer  (a). 
In  the  Exch.  of  Pleas. 

,  the day  of ,  a.d.  185 — . 

{the  county  in  the  writ),  to  wit,  C.  D.  [or  "  having  been  ar- 
rested"] is  delivered  to  bail  upon  a  cepi  corpus  to  B.  B.  of , , 

and  r.  B.  of , . 

Bail  for  £ ,  by  order  of '^  At  the  suit  of  ^.  B. 

{name  of  the  judge  who  made  | 
the  order  to  hold  to  bail). 

J),  A.  of , 

attorney  for  defendant. 

{TTie  bail  are  to  sign  their  i  B.  B. 
names  here.)  \  T.  B. 

Taken  and  acknowledged  conditionally,  \ 
at  my  chambers  in  Rolls'  Garden,  / 

Chancery  Lane,  this  day  of  ^ 

,  A.D.  185 — ,  before  me,  i 

{Baron's  signature.)     J 

(a)  See  1  Pr.  10th  ed.  780. 


CHAP.  I.]  Bail  in  Town.  389 

9.  Recognizance  of  Bail,  in  Q.  B.  or  Exch.  (a). 

You  {addressing  the  bail  by  their  names)  do  jointly  and  severally 
undertake,  that  if  C.  D.  shall  be  condemned  in  this  action,  at  the  suit 
of  ^.  B.,  he  shall  satisfy  the  costs  and  condemnation,  or  render  himself 
to  the  custody  of  the  keeper  of  the  Queen's  Prison,  or  ye  will  do  it  for 
him. 

Are  you  content  ? 


10.  The  like,  in  C.  P.  (a). 

You  {addressing  the  bail  by  their  names)  do  jointly  and  severally 

acknowledge  to  owe  unto  A.  B.  the  sum  of  £ {the  sum  sworn  to) 

a  piece,  to  be  levied  upon  your  several  goods  and  chattels,  lands  and 
tenements,  upon  condition  that  if  C.  D.  be  condemned  in  the  said  ac- 
tion, he  shall  pay  the  condemnation,  or  render  himself  a  prisoner  to 
the  keeper  of  the  Queen's  Prison  for  the  same :  and  if  he  fail  so  to  do, 
you  (again  addressing  the  bail  by  their  names)  do  undertake  to  do  it 
for  him. 

Are  you  content  ? 


11.  Notice  of  Bail  having  been  put  in  {b). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiiF  and  C.  D.  defendant. 
Take  notice,  that  special  bail  was  this  day  put  in  in  this  cause  for 

the  defendant,  before  the  Honourable  Mr.  Justice  [or  "  Baron"] , 

at  his  chambers  in  Rolls'  Garden  Chancery  Lane,  London,  and  the 
names,  additions  and  particulai-s  of  and  relating  to  such  bail  are  as 

follows  :  The  said  bail  are  John  Styles,  of  No.  — , Street, , 

in  the  county  of , ,  and  who  is  a  housekeeper  there,  and  John 

Nokes,  of  No.  — , Place,  in  the  said  county  of ,  and  who  is 

a  housekeeper  there,  and  who  is  also  a  freeholder  of  a  messuage  of 

land  in  the  parish  of ,  in  the  county  of ,  and  which  is  now  in 

the  possession  of  T.  T.  as  his  tenant  {let  these  statements  agree  pre- 
cisely with  the  facts,  and  see  fully  as  to  the  description,  1  Pr.  \Oth 
ed.  790) ;  and  the  said  John  Styles  hath  resided  continually,  for  up- 
wards of  the  last  six  months,  at  No.  — , Street  aforesaid  ;  and 

the  said  John  Nokes,  in  the  months  of last,  did  reside  at  No.  — , 

Street, ,  in  the  county  of ,  and  in  that  month  he  re- 
moved from  thence  to  No.  — ,  ,  in  the  county  of ,  where  he 

resided  continually  from,  on  or  about  the day  of  the  said  month 

of ,  until  on  or  about  the day  of last,  and  on  or  about 

tliat  day  he  removed  from  thence  to  No. — , Street  aforesaid,  and 

from  that  time  the  said  John  Nokes  hath  there  resided  continually  till 
this  day.  ISee  fully  as  to  these  statements,  1  Pr.  10th  ed.  790.  If 
you  accompany  the  notice  of  bail  with  an  affidavit  of  their  sufficiency, 
according  to  the  rules  of  court  mentioned,  and  as  pointed  out  in  1  Pr. 


(a)  See  the  forms  of  entries  of  recognizances  of  bail  on  roll,  post,  412, 
413. 
(6)  See  1  Pr.  10th  ed.  790. 
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10/A  ed.  792,  add  the  following :  "And  further  take  notice,  that  the 
said,  &c.  {names  of  the  bail),  have  duly  made  and  sworn  to  the  affi- 
davits which  accompany  this  notice,  for  your  perusal,  and  copies  of 

which  affidavits  are  herewith  left."]    Dated  this day  of , 

A.D.  185  —  . 

Yours,  &c 

To  Mr.  P.  A.,  D.  A.  of , 

plaintiff's  attorney  [or  *•'  agent."]  defendant's  attorney 

{or  "  agent."] 


12.  Notice  that  Bail  will  be  put  in,  and  justified  at  the  same  Time  in 
Court  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  J),  defendant. 
Take  notice,  that  special  bail  will  be  put  in  in  this  cause  for  the 

defendant,  on  the day  of instant  \or  "  next"]  (b),  in  open 

court  at  Westminster  Hall,  and  the  names  and  additions  of  the  persons 
so  to  become  such  bail  are  [&c.  here  state  the  full  names  and  additions 
of  the  bail,  and  whether  they  are  housekeepers  or  freeholders,  and 
their  residences  for  the  last  six  months,  Sfc.,  as  in  No.  11,  to  the  end, 
and  then  say,'\  and  further  take  notice,  that  the  said  John  Styles  and 
John  Nokes  will  at  the  same  time  justify  themselves  as  good  and  suffi- 
cient bail  for  the  said  defendant.    Dated  this day  of ,  a.d. 

185—. 

Yours,  &c. 

To.  Mr.  P.  A.,  D.  A.  of , 

plaintiff's  attorney  [or  "agent"]  attorney  for  the  defendant. 


13.  The  like,  before  a  Judge  at  Chambers  in  Vacation  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  B.  B.  of ,  tailor,  and  J.  B.  of ,  grocer, 

will,  on  the day  of next  [or  "  instant"],  be  put  in  as  special 

bail  for  the  defendant  in  this  cause,  and  will,  on  the  same  day,  at  the 

hour  of of  the  clock  in  the  forenoon,  justify  themselves  before  the 

Honourable  Mr.  Justice  [or  "  Baron"]  ,  or  such  other  judge  as 

shall  be  then  sitting  at  his  chambers  in  Rolls'  Garden,  Chancery  Lane, 
London,  as  good  and  sufficient  bail  for  the  defendant  in  this  cause : 
And  take  further  notice,  that  [&c.  here  state  whether  the  bail  are  free- 
holders or  housekeepers,  and  their  residences  for  the  last  six  months, 

Sfc.,  as  in  No.  11,  to  the  end].     Dated ,  a.b.  185 — . 

Yours,  &c. 

To  Mr.  P.  A.,  D.  A.  of , 

plaintiff's  attorney  [or  "agent"].  attorney  for  the  defendant. 


(o)  See  1  Pr.  10th  ed.  790,  795. 

(6)  This  notice  of  putting  in  the  bail  must  be  at  least  four  days,  exclusive 
of  Sunday,  after  service  of  notice,  and  v?hich  must  be  served  before  eleven 
in  the  morning:  (see  1  Pr.  10th  ed.  790.) 
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14,  Notice  pending  a  Rule  Nisi  for  setting  aside  Plaintiff's  Pro- 
ceedings, that  Bail  will  he  put  in  and  perfected  without  Preju- 
dice to  the  pending  Pule  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  provided  the  learned  judge  then  sitting  will  give 
leave  for  putting  in  and  justifying  bail  for  the  defendant  in  this  cause, 
without  prejudice  to  the  rule  nisi  obtained  by  the  defendant,  such  bail 

will  be  put  in  in  this  cause  for  the  defendant,  on  the day  of 

instant  [or  *'  next"]  &c.  [same  as  No.  11,  repeating  at  the  aid,  "  with- 
out prejudice  to  the  said  rule  nisi"]. 


15.  Affidavit  of  Justification  of  Bail  accompanying  Notice  of  putting 
in  Bail(b). 

In  the  Q.  B.  [or  " C.  P.  or  "Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  jB.  B.  (c)  one  of  the  bail  for  the  above-named  defendant,  make 
oath  and  say  as  follows,  that  is  to  say, 

1.  I  am  a  housekeeper  [or  "  freeholder,"  as  the  case  may  Je],  re- 
siding at [describing  particularly  the  street  orplace^  and  number , 

if  any\ 

2.  I  am  worth  property  to  the  amount  of  £ [the  amount  re- 
quired by  the  practice  oj  the  courts']  over  and  above  what  will  pay  (rf) 
all  my  just  debts  [i^  bail  in  any  other  action,  add  **  and  every  other 
sum  for  which  I  am  now  bail"]. 

3.  I  am  not  bail  for  any  defendant  except  in  this  action  [or,  if  bail 
in  any  other  action  or  actions,  add  "  except  for  C.  D.  at  the  suit  of 

E.  F.  in  the  court  of ,  in  the  sum  of  £ ,  for  G.  K.  at  the  suit 

of/.  K.  in  the  court  of  ,  in  the  sum  of  £ ,"  specifying  the 

several  actions,  with  the  courts  in  which  they  are  brought,  and  the 
sums  in  which  the  deponent  is  bail], 

4.  My  property,  to  the  amount  of  the  said  sura  of  £ [if  hail  in 

any  other  action  or  actions,  here  add  "  and  of  all  other  sums  for  w  hich 
I  am  now  bail  as  aforesaid"]  consists  of  [here  specify  the  nature  and 
value  of  the  projjerty  in  respect  of  which  the  bail  proposes  to  justify, 

as  follows:  *'  stock  in  trade  in  my  business  of ,  carried  on  by  me 

at ,  of  the  value  of  £ ;  of  good  book  debts  owing  to  me  to 

the  amount  of  £ ;  of  furniture  in  my  house  at ,  of  the  value 

of  £ ;   of  a  freehold  or  leasehold  farm  of  the  value  of  £ , 

situate  at ,  occupied  by ,"  or  "  of  a  dwelling-house  of  the 

value  of  £ ,  situate  at ,  occupied  by ;"  or  of  other  pro- 
perty, particularizing  each  description  of  property  icith  the  value 


(a)  Sec  1  Pr.  10th  ed.  790,  795. 

(6)  This  form  is  prescribed  by  R.  H.  T.  1853 :  (see  1  Pr.  10th  ed.  792.) 

(c)  It  seems  that  it -is  necessary  to  give  the  deponent  some  addition, 
though  the  foi-m  prescribed  does  not  require  it:  (see  R.  H.  1853,  r.  138; 
B-ntbow's  bail,  5  Dowl.  714;  Treasure's  bail,  2  Dowl.  670;  Stone's  bail,  1 
Gale,  15.) 

((/)  See  Stevens  v.  Miller,  2  M.  &  W.  868 ;  Lanyon's  bail,  3  Dowl.  85. 
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thereof^  ;  and  that  I  have  for  the  last  six  months  resided  at [de- 

scriMng  the  place  or  places  of  such  residence^. 
Sworn  [&<!.  as  usual,  see  post,  "  Affidavits."^ 


16.  Notice  Jrom  Plaintiff  requiring  further  Time  to  inquire  after 
Bail  before  they  are  put  in  or  Justify  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  J),  defendant 
Take  notice,  that  the  above-named  plaintiff  is  desirous  of  time  to 
inquire  after  the  bail  whereof  notice  has  been  given  in  this  cause,  and 
that  he  doth  require  three  days  {not  exceeding  three  days  ifiovm.  bail, 
and  six  i/" country  bail)  further  time  to  inquire  after  the  said  bail,  and 
that  the  said  plaintiff  doth  require  that  the  time  for  putting  in  and 

justifying  bail  in  this  cause  shall  be  postponed  until ,  the 

day  of instant  [or  "next"].    Dated . 

Yours,  &c. 
To  Mr.  D.  A.  defendant's  attorney  P.  A.  plaintiff's  attorney 

{or  *'  agent"]  [or  "  agent"]. 


17.  Entry  of  Exception  to  Bail  (b). 

I  except  against  these  bail  [or  if  the  exception  be  as  to  one  only  of 
the  bail,  say  "  against  B.  B.  one  of  these  bail"]. 

P.  A.  plaintiff's  attorney, 
,  185— 


18.  Notice  of  Exception  to  Bail  in  ordinary  Cases  (b). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B  plaintiff  v.  C.  D.  defendant. 
Take  notice,  that  I  have  excepted  against  the  bail  [or  if  the  excep- 
tion be  as  to  one  of  the  bail  only,  say  ^'  B,  B.  one  of  the  bail"]  put  in 

in  this  cause  for  the  defendant.     Dated . 

Yours,  &c. 
To  Mr.  D.  A.  defendant's  attorney  P.  A.  plaintiff's  attorney 

[or  "agent"].  [or  "  agent"]. 


19.  One  Bay's  Notice  of  Exception,  where  intended  Bail  have 
made  Affidavits  pursuant  to  H.  T.  1853  (c). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

A.  B.  plaintiff  v.  C.  D.  defendant 
Take  notice,  that  I  have  excepted  and  do  except  and  object  to  the 
bail  or  intended  bail  whereof  notice  has  been  given  in  this  cause,  and 
do  hereby  require  thera  to  justify  in  person  in  open  court  at  West- 
minster Hall  [or  "  before  a  judge  sitting  in  chambers.  Rolls'  Garden, 
Chancery  Lane,  London"],  notwithstanding  the  affidavits  made  by 

(a)  See  1  Pr.  lOth  ed.  795,  797,  799,  811. 
(6)  See  1  Pr.  10th  ed.  796. 
(c)  See  1  Pr.  10th  ed.  797. 
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them,  and  which  accompanied  the  notice  of  bail  served  in  this  cause. 

Dated . 

Yours,  &c. 
To  Mr.  D.  A.  defendant's  attorney  P.  A.  plaintiff's  attorney 

[or  "  agent"].  [or  "  agent" J. 

20.  Affidavit  by  one  of  original  Bail  of  his  having  discovered  his 
Inability  to  justify,  and  of  Defendant  and  his  Attorney,  to  in- 
duce a  Judge  to  give  leave  to  add  another  Bail  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  B.  B.  of ,  ,  and  I,  C.  D.  of ,  ,  the  above- 
named  defendant,  and  I,  D.  A.  of ,  attorney  in  this  cause  for  the 

said  defendant,  severally  make  oath  and  saj', 

And  first  I,  the  said  B.  B.  for  myself,  say  as  follows,  that  is  to  say:  — 

1.  At  the  instance  and  request  of  the  above-named  defendant, 
the  said  C.  D.,  I  consented  and  agreed  to  become  one  of  the  bail  for 
him  in  this  action,  and  became  such  bail  accordingly,  and  I  then 
and  until  late  on  yesterday  evening  fully  expected  and  believed  that,  at 
the  time  I  so  consented  and  became  bail  as  aforesaid,  I  was  and  con- 
tinued to  be  worth  and  entitled  to  sufficient  property  of  my  own,  and 
was  and  continued  to  be  in  all  respects  fully  competent  and  able  to 
justify  as  good  and  sufficient  bail  in  this  action  for  the  said  defendant, 
and  I  so  informed  the  said  defendant  and  the  said  D.  A.  before  I 
became  such  bail. 

2.  I,  the  said  B.  B.  having  since  particularly  and  carefully  exa- 
mined and  considered  the  extent  of  my  property  and  my  debts  and 
liabilities,  I  last  night,  and  not  before,  ascertained,  that  although  I 
am  justly  entitled  to  more  property  than  sufficient  to  pay  and  satisfy 
all  my  just  debts  and  present  liabilities,  yet  that  I  cannot  now  with 
propriety  justify  as  bail  for  the  said  defendant  in  this  causfe,  inasmuch 
as  I  am  now  doubtful  whether  some  of  the  debts  due  to  me  will  be 
paid ;  and  I  thereupon  last  night,  and  not  before,  informed  the  said 
defendant  thereof. 

And  I  the  said  defendant  and  I  the  said  D.  A.  for  ourselves  respec- 
tively say  as  follows,  that  is  to  say : — 

3.  Until  last  night  (when  the  said  B.  B.  informed  the  said  de- 
fendant, as  stated  in  his  affidavit)  we  fully  expected  and  believed 
that  the  said  B.  B.  was  possessed  of  sufficient  property,  and  was  in  all 
other  respects  competent  and  able,  to  justify  as  good  and  sufficient  bail 
for  the  said  defendant  in  this  action. 

4.  J.  J.  of ,  [naming  another  person,  with  his  addi- 
tion and  description,  and  state  whether  he  is  a  housekeeper  or  free- 
holder, and  his  residence  for  the  last  sir  months^  hath  consented  and 
agreed  to  become  an  added  bail  for  the  said  defendant  in  this  action  in 
lieu  of  the  said  B.  B.  in  case  the  court  or  one  of  the  learned  judges 
thereof  will  give  leave  for  that  purpose. 

5.  We  have  diligently  inquired  into  the  circumstances  of  the  said 
J.  J.,  and  verily  believe  that  he  is  fully  able  and  competent  to  justify 
as  an  added  bail  for  the  said  defendant  in  this  cause. 

B.  B. 

CD. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits.'"'\  D.  A. 

(a)  See  1  Pr.  10th  ed.  797,  798. 
S  5 
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21.  Summons  for  leave  to  add  one  or  more  Bail  (a). 

\Formal parts  as  usual,']  "  to  show  cause  why  the  defendant  should 
not  have  leave  to  add  J.  J.  of  &c.  as  one  [or  '  two']  of  the  bail  in  this 
cause,  in  lieu  of  B.  B.  [or  *  B.  B.  and  T.  -B.'J,  of  whom  you  have 
had  notice,  and  why,  until  such  proposed  bail  shall  have  been  added 
and  justified  (if  excepted  to)  all  proceedings  in  this  cause  shall  not  be 
stayed." 

22.  Notice  of  adding  asid  justifying  two  Bail,  after  Leave  of  a 
Judge  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintifi"  and  C.  D.  defendant 

Take  notice,  that  J.  J.  of ,  ,  and  who  is  a  [housekeeper] 

there,  and  J.  B.  of , ,  and  who  is  a  [freeholder  of  a  messuage 

and  land  in  the  parish  of ,  in  the  county  of ,  in  the  possession 

of ,  his  tenant],  will,  by  the  leave  and  order  of  the  Honourable 

Mr.  Justice  [or  "  Baron"] ,  on next,  add  themselves  to  the 

bail  already  put  in  in  this  cause  for  the  said  defendant ;  and  will  at  the 
same  time  justify  themselves  in  open  court  at  Westminster  Hall,  in  the 
county  of  Middlesex  {or  ifbefhre  a  judge  at  chambers,  see  the  form, 
post,  No.  29),  as  good  and  sufficient  bail  in  tbis  cause  for  the  said 
defendant ;  and  the  said  J.  J.  hath  resided  continuallj'^,  &c.  [Iiere  state 
the  different  residences  of  both  the  bail  for  the  last  six  months,  as  in 

No.  11].     Dated . 

To  Mr.  P.  A.  plaintiff's  attorney  D.  A.  of ,  defendant's 

[or  "  agent."]  attorney  [or  "  agent."] 


23.  77ie  like,  of  adding  one  Bail,  and  justifying  both  (b). 

In  the  Q.  B.  ["  C.  P."  ar  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
Take  notice,  that  J.  J.  of , ,  will,  on next,  add  him- 
self [or  "herself"]  to  the  bail  alreadj'^  put  in  for  the  defendant  in  this 
cause,  and  that  he,  together  with  {the  name  of  the  former  bail),  one 
of  the  bail  already  put  in  in  this  cause  for  the  said  defendant,  and  of 
whom  you  have  before  had  notice,  will,  [&c.  proceed  as  in  the  pre- 
ceding form,  and  conclude  by  stating  t/ie  addition,  description  and 
residences  of  the  added  bail,  as  well  as  the  former  bail,  and  whether 
each  be  ajreeholder  or  housekeeper.] 


24.  Notice  (before  leave  obtained)  of  adding  and  justifying  two  Bail, 
before  a  Judge  at  Chambers  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  D.  C.  defendant. 

Take  notice,  that  J.  J.  and  J.  B.  will  on next,  provided  the 

learned  judge  then  sitting  shall  give  leave,  add  themselves  to  the  bail 
already  put  in  for  the  defendant  in  this  cause,  and  at  the  same  time 
will  justify  themselves  [if  the  bail  were  put  in  before  a  commissioner. 


(o)  See  1  Pr.  10th  ed.  797,  798. 
(6)  See  1  Pr.  10th  ed.  798,  801. 
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here  my,   "by  affidavit"]  before  the  Honourable  Mr.  Justice  [or 

"  Baron''] ,  or  such  other  judge  as  shall  be  then  sitting  in  cham- 

bere  in  Rolls'  Garden,  Chancery  Lane,  London  [or  if  any  otiier  place 

be  appointed,  "  at ,  in  the  county  of "]  as  good  and  suflicient 

bail  for  the  said  defendant ;  and  the  additions,  descriptions,  particulars 
and  residences  of  and  relating  to  the  said  J.  J.  and  J.  B.  are  as  fol- 
lows : — namely, ,  of [&c.  conclude  as  in  No.  11.] 


25.  The  like,  of  adding  and  justifying  one  Bail. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  B.  B.  of ,  will,  on next,  add  himself  to 

the  bail  already  put  in  in  this  cause  for  the  defendant,  and  that  he, 
together  with  T.  B.,  one  of  the  bail  already  put  in  in  this  cause  for  the 
said  defendant,  and  of  whom  you  have  before  had  notice,  will  at  the 
same  time  justify  themselves  before  [&c.  as  in  the  last  to  the  end,  in- 
serting the  addition,  description,  particulars  and  residences  of  the 
added  bad,  as  in  No.  11,  and  in  the  Common  Pleas  also  of  the  former 
bail.] 

26.  Mode  or  Form  of  adding  Bail  (a). 

On  the  back  of  the  bail-piece,  on  in  C.  P.  in  the  master's  book,  from 
a  like  memorandum  to  be  furnished  him  by  defendant's  attorney,  add 
the  names  of  the  bail  by  voriting  as  follows : — 

Added,  B.  B.  of , . 

T.B.oi- 


27.  Notice  of  Justification  in  Court  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Excfi.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  Z),  defendant. 

Take  notice,  that  B.  B.  and  T.  B.,  the  bail  already  put  in  in  this 
cause  for  the  defendant,  and  of  whom  you  have  before  had  notice,  will 
on next  justify  themselves  [if  country  bail,  here  say,  "  by  affi- 
davit"] in  open  court  at  Westminster  Hall,  in  the  county  of  Middle- 
sex, as  good  and  sufficient  bail  in  this  action  for  the  defendant.  Dated 
the day  of 185—.  Yours,  &c.  2>.  A 

To  Mr.  P.  A.  Defendant's  attorney 

Plaintiff's  attorney  [or  "  agent."]  [or  "  agent."] 


28.  Notice  of  Justification  before  a  Judge  at  Chambers  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  B.  B.  and  T.  B.,  the  bail  already  put  in  in  this 
cause  for  the  defendant,  and  of  whom  you  have  had  notice,  will  at  the 
hour  of o'clock  (c)  in  the  forenoon,  on next,  justify  them- 

(a)  See  1  Pr,  10th  ed.  798. 
(6)  See  1  Pr.  lOtli  ed.  799,  801. 

(c)  An  omission  of  the  statement  of  the  hour  would  render  the  notice  a 
nulUty.    {Stainet  Y.  Stmeltam,  4  Dowl.  678.) 
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selves  \if  country  bail,  here  say,  "by  affidavit"]  before  the  Honour- 
able Mr.  Justice  [or  "  Baron"J ,  or  such  other  judge  as  shall  be 

then  sitting  in  chambers  in  Rolls'  Garden,  Chancery  Lane,  London 

\or  if  any  other  place  be  appointed,  " ,  in  the  county  of "] 

as  good  and  sufficient  bail  for  the  said  defendant  in  this  action.    Dated 
the day  of a.d.  185 — . 

To  Mr.  P.  A.  D.  A. 

Plaintiff's  attorney  Defendant's  attorney 

[or  "agent."]  [<w  "  agent"] 


29.  Affidavit  of  Service  of  Notice  of  Justification  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C  D.  defendant. 

I,  C.  C,  clerk  to  D,  A.  of ,  gentleman,  attorney  in  this  action 

for  the  above-named  defendant,  make  oath  and  say  as  follows,  that  is 
to  say  : — 

1.  I  did,  on  the  day  of instant,  before  eleven  o'clock  in 

the  forenoon  (b),*  serve  Mr.  P.  A.  the  attorney  in  this  action  for  the 
above-named  plaintiff,  with  a  true  copy  of  the  notice  hereunto  annexed 
(annex  it),  by  delivering  the  same  to  and  leaving  it  witli  a  clerk  of  the 

said  Mr.  P.  A.,  at  his  chambers  in .     [Or,  if' the  service  were  on 

the  attorney  personally,  then  from  the  asterisk  proceed  thus:  "per- 
sonally serve  Mr.  P.  A.  the  attorney  in  this  action  for  the  above-named 
plaintiff,  with  a  true  copy  of  the  notice  hereunto  annexed."]  {The 
affidavit  must  state  the  mode  of  service.) 

c.  a 

Sworn  [&c.  oa  usual,  see  post,  "  Affidavits."'^ 


30.  The  like,  also  with  Affidavit  of  having  with  Notice  of  Bail  de- 
livered an  Affidavit  of  Sufficiency,  pursuant  to  Rule  98,  H.  T. 
1853,  so  as  to  obtain  Costs  of  Justification  (c). 

[As  in  the  preceding  form  to  the  end  of  the  first  paragraph,  and 
then  thus :] 

2.  On  the  day  of last  [or  "instant"],  before  the  hour 

of  eleven  o'clock  in  the  forenoon  of  that  day,  I  did  in  like  manner 
personally  serve  the  said  Mr.  P.  A.,  the  said  plaintiff's  attorney,  with 
a  true  copy  of  the  notice  of  the  said  bail  in  this  cause  hereunto  annexed 
and  marked  B. ;  and  the  same  last-mentioned  notice  was  then  and 
there  accompanied  by  affidavits  of  each  of  the  said  bail  by  them  duly 
sworn,  and  true  copies  of  which  said  affidavits  are  hereunto  annexed 
marked  C.  and  D. 

3.  I  then  showed  the  said  original  affidavits  to  the  said  Mr.  P.  A., 
and  read  the  same  to  him,  and  personally  served  him  with  a  true  copy 
thereof. 


(a)  See  1  Pr.  10th  ed.  801. 

(6)  The  rule  requiring  a  service,  and  affidavit  of  a  service,  before  eleven 
o'clock  in  the  forenoon,  only  applies  to  town  bail  and  to  original  bail,  and 
not  to  bail  ju.-;titying  under  rule  or  order  for  time ;  and  if  the  service  was 
three  days  exclusive  of  Sunday  before  the  day  of  justifying,  then  it  suffices 
if  the  affidavit  states  a  service  generally  on  the  third  or  prior  day :  (see  1  Pr. 
10th  ed.  799.) 

(c)  See  1  Pr.  10th  ed.  792,  808. 


CHAP.  I.]  Bail  in  Town.  ^H 

4.  That  thereupon  the  said  plaintiff  by  his  said  attorney  excepted  to 
such  bail,  and  gave  notice  of  such  exception,  and  hath  thereby  required 
and  compelled  such  bail  to  attend  this  honourable  court  to  justify,  not- 
withstanding the  said  affidavits  were  so  made  and  so  accompanied  the 
said  notice  of  bail  as  aforesaid. 

C.  C. 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."'] 


31.  Affidavit  to  oppose  Bail  (a). 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  C.  of ,  clerk  of  Mr.  P.  A.  of ,  attorney  in  this  cause 

for  the  above-named  plaintiS*,  make  oath  and  say  as  follows,  that  is  to 
say  :— 

1.  Mr.  D.  A.,  the  defendant's  attorney,  having  served  the  said  P.  A. 
with  notice  of  justifying  bail  in  this  action,  I  by  the  order  and  direc- 
tion of  the  said  P.  A.,  inquired  into  the  sufficiency  of  the  said  bail,  and  I 
say,  that  [  &c.  here,  state  the  particular  objections  intended  to  be  relied 
on  against  the  bail,  according  to  the  facts :  mere  matters  of  report  and 
general  opinion  should  be  avoided  (see  1  Pr.  \Oth  ed.  804) ;  when 
facts  are  stated  upon  the  representation  or  information  of  other  persons 

add,  "and  which  I  verily  believe  to  be  true."] 

2.  B.  B.,  one  of  the  said  bail,  hath  been  a  bankrupt,  and  hath  not 
yet  obtained  his  certificate,  as  I  have  been  informed  and  verily  believe 
lor  otherwise,  according  to  the  facts']. 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."] 


32.  Affidavit  to  obtain  further  Time  to  justify  (or  add  and  Justify), 
stating  Absence  of  Bail,  and  Inability  to  account  for  it  at  pre- 
sent (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  C.  of ,  clerk  to  Mr.  D.  A.  of  ,  gentleman,  attorney 

for  the  above-named  defendant,  make  oath  and  say  as  follows,  that  is 
to  say : — 

1.  B.  B.  one  of  the  bail  in  this  action  for  the  said  defendant,  and 
whose  name  is  mentioned  in  the  notice  of  justification  hereunto  annexed, 
was  put  in  as  such  bail  with  the  privity  and  consent  of  the  said  B.  B. 
[or  if  not  already  put  in  say,  "promised  to  become  bail  in  this  action 
for  the  said  defendant,  and  that  the  said  B.  B.'s  name  was  put  into  the 
said  notice  of  justification  with  his  privity  and  consent"],  and  promised 
to  attend  this  morning  and  justify  as  such  bail,  and  I  verily  believe 
that  the  said  B.  B.  was  and  is  able  to  justify  as  good  and  suflBcient  bail 
in  this  action. 

2.  I  fully  expected  that  the  said  B.  B.  would  have  attended  this 
morning  to  justify  accordingly,*  but  the  said  B.  B.  hath  not  yet  ap- 


(a)  See  1  Pr.  10th  ed.  804. 

(b)  See  a  form,  Chit.  Sum.  Prac.  336  ;  also  another  form  (Id.  335)  of  an 
affidavit  of  the  ignorance  of  the  party  who  served  the  notice  of  the  bail  or 
notice  of  justification  of  a  rule  of  court,  and  his  consequent  non-observance 
of  its  directions.     See  the  practice,  1  Pr.  10th  ed.  810,  811. 
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peared  for  tliat  purpose,  as  I  verily  believe ;  and  I  am  not  aware  of  the 
cause  or  reason  of  the  absence  of  the  said  B.  B,  from  this  honourable 
court,  and  am  at  present  unable  to  state  or  account  for  the  same :  but  I 
fully  expect  and  believe  I  shall  be  able  on  oath  to  state  the  cause  in  the 
afternoon  of  this  day.  [When  at  the  time  tlie  application  for  further  time 
to  justify,  or  add  and  justify  bail,  an  affidavit  of  a  defence  on  the 
merits  can  be  made,  or  an  affidavit  stating  the  names,  additions,  de- 
scriptions, residences  and  expected  sufficiency  of  other  bail  proposed  to 
be  added  can  be  made,  then  let  the  same  be  made  and  produced  accord- 
ingly, as  thus : 

3.  I  am  advised  and  verily  believe,  that  the  defendant  has  a  good 
and  sufficient  defence  to  this  action  on  the  merits.] 

4.  [State  the  names  and  sufficiency,  ^-c.  of  proposed  added  bail,  as 
in  No.  11.] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits. "1 

33.  The  like,  of  Illness  of  the  Bail  (a). 

[Proceed  as  in  the  last  to  the  asterisk,  and  then  thus  .'I  And  I 
this  morning  called  at  the  house  of  the  said  B.  B.  in  order  to 
accompany  him  to  this  honourable  court  to  justify  as  bail  for  the 
said  defendant,  according  to  his  said  promise,  when  I  found  the  said 
B.  B.  very  dangerously  ill  and  in  bed,  with  which  illness  he  had  been 
suddenly  attacked  yesterday  morning,  as  I  was  informed  and  verily 
believe  {state  the  nature  of  the  illness,  and  whetJier  dangerous  or  not, 
and  how  recent,  according  to  the  facts),  and  I  verily  believe  that  the 
said  B.  B.  is  quite  unable  to  come  to  or  attend  this  honourable  court 
this  morning  for  the  purpose  of  justifying  as  bail  for  the  said  defendant 
in  this  action,  in  consequence  of  the  said  illness,  and  that  he  will  con- 
tinue so  unable  for days  or  more. 

3.  I  was  ["  and  as  I  verily  believe  the  said  defendant  also  was"] 
wholly  ignorant  of  the  said  illness  of  the  said  B.  B.,  or  of  his  inability 
to  attend  to  justify  as  bail  until  this  morning  [&c.  conclude,  if  you 
can  as  in  the  preceding  form']. 


Sworn  [&c.  as  usual,  see  post  "Affidavits."'] 


a  a 


M.  JSulefor  the  Allowance  of  Bail,  in  Q.  B.  (J). 

• the day  of ,  18 — . 

B.  "^  Upon  reading  the  affidavit  of  C.  C,  it  is  ordered,  that  the  bail 
v.  >  put  in  in  this  cause  for  the  defendant,  who  have  this  day  justified 
J).  J  themselves  in  court,  be  allowed,  and  the  bail-piece  filei.     Upon 

the  motion  of  Mr. . 

By  the  Court. 


35.  The  like,  as  to  one  Bail,  and  for  Time  to  justify  the  other, 
in  Q.  B.  (*). 

the day  of ,  18—. 

B.'\  Upon  reading  the  affidavit  of  C.  C.  it  is  ordered,  that  B.  B., 
v.  >one  of  the  dcffendant's  bail,  who  has  this  day  justified  himself  in 
D.  J  court,  be  allowed ;  and  that  the  said  defendant  have  time  until 

(a)  See  1  Pr.  10th  ed.  811. 
(6)  Id.,  812. 


CHAP.  I.J  Bail  in  Tonm. 

,  to  justify  T.  B.  his  other  bail  in  this  cause ;  the  said  defendant 

hereby  consenting  that  the  plaintiff  shall  be  in  the  same  situation,  by 
the  course  of  this  court,  as  if  they  had  both  justified  this  day.     Upon 

the  motion  of  Mr. . 

By  the  Court. 

36.  The  like,  in  C.  P. 
In  the  Common  Pleas. 

the day  of ,  18—, 

B.  "^  Upon  reading  the  affidavit  of  C.  C,  and  the  notice  thereto 
V,  J-  annexed,  and  on  hearing  counsel  for  the  defendant,  and  on  the 
D.  3  examination  of  B.  B.  and  T.  B.  on  their  oaths  this  day  in  open 
court,  it  is  ordered  that  the  said  B.  B.  and  T.  B.  do  stand  and  be 
allowed  as  good  and  sufficient  bail  for  the  said  defendant  in  this  action. 

On  the  motion  of  Mr. ,  for  the  defendant. 

By  the  Court. 

37.  77ie  Uke,  in  Exchequer. 

In  the  Exchequer  of  Pleas. 

A.  B.  plaintiff  and  C.  D.  defendant. 
the day  \      Upon  the  motion  of  Mr. ,  of  counsel  for 

of ,  18 — .     S  the  defendant,  and  upon  reading  the  bail-piece, 

the  affidavit  of  C.  C.  {the  deponent  to  affidavit  of  service  of  notice  of 
justification  of  town  bail ;  or  if  country  bail,  the  deponent  to  the  affi- 
davit of  the  bail  on  justification),  and  the  affidavit  of {the  name 

of  the  person  who  swore  to  the  caption  of  the  recognizance  of  bail  by 
the  commissioners),  and  the  paper  writing  thereto  annexed,  it  is 
ordered,  that  the  said  B.  B.  and  T.  B.  (names  of  the  bail)  be  admitted 
bail  in  this  cause  for  the  defendant,  each  of  them  having  justified  in 

£ {double  the  sum  sworn  to).    [If  the  defendant  be  in  custody  add, 

"  and  that  the  defendant  be  in  consequence  discharged  out  of  the  cus- 
tody of  the  keeper  of  the  Queen's  Prison,  as  to  this  action,"  or  "  that 
a  writ  of  supersedeas  do  issue  to  discharge  the  defendant  out  of  the  cus- 
tody of  the  sheriff  of  the  county  of ,  as  to  this  action."] 

By  the  Court. 

Rule,  fo.  [No. .]    {Amount  per  folio.)  Rose. 


38.  Notice  of  subsequent  Justification  rf  other  Bail,  or  of  added 
Bail  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."J 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  in  pursuance  of  the  rule  of  this  honourable  court, 
a  copy  of  which  is  hereunto  annexed,  B.  B.,  of  whom  you  have 
already  had  notice  \or  when  the  rule  has  given  time  to  add  and  justify 

another  bail,  '■'■J.  J.  of  &c. "],  will,  on  next,  add  himself 

to  the  bail  already  put  in  in  this  cause  for  the  defendant,  and  at  the 
same  time  will  [if  the  bail  be  one  of  those  originally  put  in,  omit  the 
words  from  the  word  **add"]  justify  himself  in  open  court  at  West- 
minster Hall,  in  the  county  of  Middlesex  [or  if  before  a  judge  at 


(a)  See  1  Pr.  10th  ed.  811. 
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chambers,  see  No.  28],  as  good  and  suflBcient  bail  in  this  action  for  the 
said  defendant;  and  tne  addition,  description,  particulars  and  residence 
of  the  said  B.  B.  \or  "t/^. ./."]  have  been  and  are  as  follows  \here 

state  them  as  in  No.  11].     Dated  the day  of ,  185—. 

Yours,  &c.  Z>.  A. 

To  Mr.  P.  A.  Defendant's  attorney 

Plaintiff's  attorney  [or  "  agent."] 

[or  "  agent."] 

39.  Affidavit  of  the  Service  thereof. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  C.  of ,  clerk  to  J).  A.  of ,  attorney  for  the  above- 
named  defendant,  make  oath  and  say,  that  I  did,  on  the day  of 

instant,  before  three  o'clock  in  the  afternoon,  personally  serve 

Mr.  P.  A.,  the  attorney  in  this  cause  for  the  above-named  plaintiff", 
with  true  copies  of  the  rule  and  notice  respectively  hereunto  annexed 
[or,  if  the  service  icere  on  a  clerk,  after  the  xcord  "afternoon,"  say, 
"serve  on  P.  A.,  the  attorney  in  this  cause  for  the  said  plaintiff,  with 
true  copies  of  the  rule  and  notice  respectively  hereunto  annexed  by 
delivering  the  same  to  a  clerk  of  the  said  IMr.  P.  ^.,  at  his  office 
in ."] 

Sworn  [&c.  a^  usual,  see  post,  "  Affidavits."'\ 


40.  Rule  for  Allowance  of  such  Bail  in  Q.  B.  or  C.  P. 

the day  of ,  18 — . 

B.  "^      Upon  reading  the  rule  made  in  this  cause  on ,  and  the 

V.  VaflSdavit  of  C.  C.  it  is  ordered,  that  B.  B.  one  of  the  defendant's 
D.  J  bail,  who  has  this  day  justified  himself  in  court,  be  allowed,  to- 
gether with  J.  B.  who  justified  himself  on last.     Upon  the  motion 

of  Mr. . 

By  the  Court. 


Sect.  X. — Bail,  in  thb  Countrt. 

1.  Bail-piece  in  Q.  B.  (a) 
In  the  Queen's  Bench. 

the day  of ,  186 — . 

(the  county  in  the  vmt),  to  wit.     C.  D.  defendant  is  delivered 

to  bail  upon  a  cepi  corpus,  to  jB.  B.  of ,  ,  and  T.  B.  of  the 

same  place,  ,  at  the  suit  of  ^.  B.  the  plaintiff. 

Bail  for  £ ,  by  order  of {name  of  judge  who  made  the  order 

to  hold  to  bail). 

D.  A,  attorney  for  the  defendant. 

Taken  and  acknowledged  conditionally  at , 

in  the  county  of ,  the day  of , 

A.D.  185—,  before  me, 

C.  C.  a  commissioner  [&c.  see  post,  "  Affidavits."] 

{a)  See  1  Pr.  10th  ed.  814,  815. 
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2.  The  like,  in  C.  P. 

[Write  a  copy  of  the  writ  upon  parchment,  and  then  at  the  foot  of 
it  writel — 

The  bail  are,  B.  B.  of , ,  and 

T.  B.  of ,  -^, 

each  of  whom  is  bound  in  £ {the  sum  for  which 

tJie  defendant  was  ordered  to  be  held  to  bail). 

D.  A.  attorney  for  the  defendant. 

Taken  and  acknowledged  conditionally  at , 

the day  of ,  a,d.  185—,  before  me, 

C  C.  a  commissioner  [&c.  see  post,  ^'  Affidavits.''^ 


3.  The  like,  in  Exchequer. 

In  the  Exch,  of  Pleas. 

The day  of ,  a.d.  185—. 

(the  county  in  the  writ),  to  wit.     C.  D.  is  delivered  to  bail  on 

a  cepi  corpus  to  B.  B.  of ,  ,  and 

T.  B.  of , ,  at  the  suit  of  .4.  B. 

Bail  for  £ ,  by  order  of {name  of  the  judge  who  made 

the  order  to  hold  to  bail). 

D.  A.  attorney  for  the  defendant. 
Taken  and  acknowledged  conditionally  at 

,  in  the  county  of ,  the 73    R  7  (^^    actual 

of ,  A.D.  185 — ,  before  me,  m"  -n'  y  signatures  of 

C.  C.  a  commissioner  [&c.  see  post,  '     '  j  the  bail.) 

"Affidavits."] 

4.  Affidavit  of  Sufficiency  of  Bail,  to  accompany  the  Notice  of 
Justification  {a). 

[Same  as  the  form  in  the  case  of  town  bail,  as  ante,  391,  let  the 
jurat  be  thus ;] 

The  above-named  deponents  B.  B.  and  T.  B. 

were  severally  and  respectively  sworn  at ,  in 

the  county  of ,  this day  of ,  a.d. 

185 — ,  before  me,  C.  C.  a  commissioner  [&c.  see 
post,  "Affidavits."] 

5.  Affidavit  of  Acknowledgment  before  a  Commissioner  (b). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

\,  A.  A.  of , ,  make  oath  and  say, 

1.  That  the  recognizance  of  bail  or  bail-piece  hereunto  annexed  was 

duly  taken  and  acknowledged  by  B.  B.  of ,  and  T.  B.  of , 

the  bail  therein  named,  before  C.  C.  gentleman,  the  commissioner  who 

took  the  same  in  my  presence,  this day  of instant  [or  "last 

past."] 

Sworn  [&c.  ow  usual,  see  post  "  Affidavits."]  A.  A. 


(a)  See  1  Pr.  10th  ed.  814i. 
(6)  Id.,  815. 
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6.  Notice  of  Bail  in  Q.  B.  (a). 

In  the  Q.  B. 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  bail-piece  in  this  cause,  with  the  affidavit  of 
the  due  taking  thereof,  was  this  day  filed  with  the  Honourable  Mr. 
Justice ,  at  his  chambers  in  Rolls'  Garden,  Chancery  Lane,  Lon- 
don, and  the  names  and  additions  [&c.  same  as  in  No.  11,  ante,  389, 
stating  the  names  and  addresses  and  residences  of  the  hail  for  the  last 
six  months,  and  whether  they  are  freeholders  or  /iotiseholders.'\ 


7.  The  like,  in  C.  P.  (a) 

In  the  C.  P. 

Between  A.  B.  plaintiff  and  C,  D.  defendant. 

Take  notice,  that  special  bail  was  on  the day  of instant, 

put  in  in  this  cause  for  the  above-named  defendant  before  C.  C.  gen- 
tleman, a  commissioner  appointed  to  take  special  bail  in  and  for  the 

county  of ,  and  the  names  and  additions  and  particulars  of  and 

relating  to  such  bail,  and  their  respective  residences  for  tlie  last  six 
months,  have  been  and  are  as  follows,  namely,  B.  B.  [&c.  staie  the 
particulars  as  in  No.  11,  ante,  389,  and  conclude  thus:'\  and  which 

said  bail  have  been  allowed  by  the  Honourable  Mr.  Justice ;  and 

the  bail-piece,  together  with  the  affidavit  of  the  due  taking  thereof,  is 

filed  with ,  esquire,  one  of  the  masters  of  this  honourable  court. 

Dated  this day  of ,  a.d.  183 — . 

B.A.oi , 

To  Mr.  P.  A.  defendant's  attorney  [or  "  agent."] 

plaintiff's  attorney  [or  "agent."] 


8.  The  like,  in  Exchequer  (a). 

In  the  Exch.  of  Pleas. 

Between  A.  B.  plaintiff  and  C  D.  defendant. 
Take  notice,  that  the  bail-piece  in  this  cause  was  this  day  allowed 
conditionally  by  the  lord  chief  baron  [or  "  the  Honourable  Mr.  Baron 

"],  and  was,  together  with  an  affidavit  of  the  due  taking  thereof 

annexed  thereto,  filed  with ,  esquire,  one  of  the  masters  of  this 

honourable  court ;  and  the  names  [&c.  the  notice  sliouldstate  the  names 
and  additions  of  the  bail,  and  the  street  and  number,  ajid  their  resi- 
dences for  the  last  six  months,  and  whether  they  are  housekeepers  or 
freehoulers,  as  in  No.  11,  ante  389,  and  conclude  thus:'\  Dated  this 

day  of ,  A.D.  185 — . 

Yours,  &c. 

JD.  A.  of ,  defendant's  attorney 

To  Mr.  P.  A.  plaintiff's  attorney  [or  "  agent."] 

[or  "  agent"] 


9.  Entry  of  Exception. 

I  except  against  these  bail  [or,  if  tJie  exception  be  as  to  one  of  the 
bail,  say  "  against  B.  B.  one  of  these  bail."] 

(a)  See  1  Pr.  10th  ed.  816. 
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10.  Notice  of  Exception. 
Same  as  in  the  case  of  town  bail,  as  ante,  392,  No.  18. 


11.  Notice  of  Justification. 

Same  as  in  tlie  case  of  toitm  bail,  as  ante,  395,  No.  27,  except  that 
it  states  that  the  bail  "  will  justify  themselves  by  affidavit  in  open 
court,  &c. 

12.  Affidavit  of  Service  thereof. 
Same  as  ic  the  case  of  town  bail,  as  ante,  396,  No.  29. 


13.  Affidavit  to  oppose  the  Justification. 
Same  as  in  the  case  of  town  bail,  as  ante,  397,  No.  31. 


14.  Rule  of  Allowance  in  Q.  B. 
Same  as  in  the  case  of  town  bail,  as  ante,  398,  No.  34. 


15.  The  Uhe,  in  C.  P. 
In  the  C.  P. 

the day  of  ,  18 — . 

B.  ^  Upon  reading  the  affidavit  of -4.  A.  and  notice  hereunto  au- 
agt.  >  nexed,  and  also  the  affidavit'  of  B.  B.  and  T.  B.  {tfie  affidavit 
D.  3  of  justification),  and  on  hearing  counsel  for  the  defendant,  it 
is  ordered,  that  the  said  B.  B.  and  T.  B.  do  stand  and  be  allowed  as 
good  and  sufficient  baU  for  the  said  defendant  in  this  action.     On  the 

motion  of  Mr. ,  for  the  defendant.    Entered. 

By  the  court. 


16.  The  Uhe,  in  Exchequer. 
See  the  form,  ante,  399,  No.  37. 


Sect.  XL— Bail  when  the  Dependant  is  in  Custody  (a). 

1.  Bail-piece  in  Q.  B.  (i). 
In  the  Q.  B. 

The day  of ,  a.d,  185—. 

Bail  for  £ ,  by  order  of {name  of  Judge  who  made  the 

order  to  fiold  to  bail).     D.  A.  attorney. 

(a)  See  generally  1  Pr.  10th  ed.  817. 
(6)  See  1  Pr.  10th  ed.  817. 
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(the  county  in  the  terit),  to  wit.     C.  D.  now  a  prisoner  in  the 

Queen's  Prison,  is  delivered  to  bail  to 

B.  B.  of , ,  and 

At  the  suit  of  A.  B.  T.  B.  of , . 

Taken  and  acknowledged  conditionally  at  my 
chambers  in  Rolls'  Garden,  Chancery 
Lane,  this day  of ,  185—,  be- 
fore me                                {Judge's  signature.) 


2.  Note  in  taritingfor  the  Master  in  C.  P. 

ISame  as  the  form,  ante,  387,  No.  5,  except  that  after  the  defend- 
ant's name  in  the  margin,  add  the  words  "  a  prisoner  in  the  Queen's 
Prison,"  or  "a  prisoner  in  the  custody  of  the  sheriff  of ."]. 


3.  Master's  Entry  and  Bail-piece  in  C.  P. 

[Same  as  the  forms,  ante,  388,  Nos.  6,  7,  except  that  after  the  name 

and  addition  of  the  defendant,  "  C.  D.  late  of ,"  add  the  words 

"but  now  a  prisoner  in  the  Queen's  Prison,  at  the  suit  of,"  &c.,  or  "but 
now  a  prisoner  in  the  custody  of  the  sheriff  of ,  at  the  suit  of,"  &c.] 


4.  Bail-piece  in  the  Exchequer. 

[Same  as  the  form,  ante,  388,  No.  8,  except  that  after  the  defend- 
ant's name  add  the  words,  "  now  a  prisoner,"  &c.  as  directed  in  tlie 
preceding  form,  and  as  to  which  see  1  Prac.  \Qth  ed.  817.] 


5.  Notice  of  Bail  having  been  put  in,  and  of  justifying  them,  in 
Q.  B.  or  C.  P.  (a). 

In  the  Q.  B.  [or  "  C.  P."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  special  bail  was  this  day  put  in  in  this  cause  for 
the  defendant,  who  is  now  a  prisoner  {h)  in  the  Queen's  Prison  [or 
"  in  the  custody  of  the  sheriff  of  "],  at  the  suit  of  the  above- 
named  plaintiff,  before  the  Honourable  Mr.  Justice ,  at  his  cham- 
bers in  Rolls'  Garden,  Chancer j'  Lane,  London,  and  the  names,  addi- 
tions, descriptions  and  residences  of  such  bail,  for  the  last  six  months, 

have  been  and  are  as  follows,  namely,  B.  B.  of  No.  — , street, 

,  and  who  is  a  housekeeper  there,  and  T.  B.  of  No.  — ,  street, 

and  who  is  a  housekeeper  there,  and  also  a  freeholder  of  a  messuage 

and  farm  in  the  parish  of ,  in  the  county  of ,  and  now  in  the 

possession  of  T.  T.  as  his  tenant,  and,  &c.  [state  the  residences  of  each 
of  the  hail  for  the  last  six  months,  as  ante,  389,  No.  11]  :  And  further 

take  notice,  that  the  said  bail  will  on next  justify  themselves  in 

open  court  at  Westminster  Hall,  in  the  county  of  Middlesex  [or,  if  at 

chambers,  say  "  at  the  chambers  of  the  Honourable  Mr.  Justice , 

in  Rolls'  Garden  aforesaid,  or  such  other  judge  as  shall  be  then  there 


(a)  See  generally  1  Pr.  10th  ed.  817. 

Ip)  It  is  usual  to  state  this,  but  the  necessity  for  it  is  doubtful. 
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sitting"],  as  good  and  sufficient  bail  in  this  cause  for  the  said  defend- 
ant.   Dated  the day  of ,  186—. 

Yours,  &c, 

D.  A.  of ,  defendant's  attorney 

To  Mr.  P.  A.  plaintiff's  attorney  [or  "  agent."] 

\or  "  agent."] 


6.  The  like,  in  Exchequer,  of  putting  in  and  justifying  at  the  same 

Time. 

In  the  Exch.  of  Pleas. 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
Take  notice,  that  special  bail  will  be  put  in  in  this  cause  for  the  de- 
fendant, who  is  now  a  prisoner  (a)  in  the  Queen's  Prison  [or  "  in  the 
custody  of  the  slieriff  of "],  at  the  suit  of  the  above-named  plain- 
tiff, on next,  in  open  court  at  Westminster  Hall  [or  "  before  the 

Honourable  Mr.  Baron  ,  at  his  chambers,  &c.,  as  in  preceding 

form],  and  the  names,  additions,  descriptions  and  residences  of  such 
bail  for  the  last,  &c.  [conclude  as  in  the  preceding  form.] 


7.  Affidavit  of  Service  of  such  Notice. 
[Same  cw  the  form,  ante,  396,  No.  29.] 


8.  Rule  of  Allowance,  and  Discharge  in  Term  Time. 

[Same  form  as  the  forms  of  rules  for  allowance,  ante,  398,  399,  to 
the  end,  except  that  immediately  before  the  words  "  on  motion  of  Mr. 

,"  insert  these  words,  "  and  tliat  the  said  defendant  be  discharged 

out  of  the  custody  of  the  keeper  of  the  Queen's  Prison"  or  "the 
sheriffs  of  London,"  or  "  the  sheriff  of  Middlesex"]  as  to  this  action. 
[If  the  defendant  be  in  any  other  custody,  then  after  the  words,  "  as 
to  this  action,"  add  "  by  writ  of  supersedeas."] 


9.  Judge's  Fiat  for  such  Rule,  in  Vacation  (J). 

D.        ^     Upon  hearing  the  attomies  or  agents  on  both  sides,  and 
a  prisoner,  (special  bail  having  been  put  in  and  justified,  I  do  order 
'    ats.       t  that  a  rule  be  drawn  up  for  the  allowance  of  the  same, 
B.         1  and  for  the  discharge  of  the  defendant  out  of  the  custody 
of  the  keeper  of  the  Queen's  Prison  as  to  this  action  [or,  if  the  defend- 
ant be  in  any  other  custody,  say,  "  out  of  the  custody  of  the  sheriff  of 

,  as  to  this  action,  by  writ  of  supersedeas,  which  I  direct  shall 

issue."]    Dated . 

(Judge's  or  Baron's  signature.) 


(a)  It  is  usual  to  state  this,  but  the  necessity  for  it  is  doubtful. 

(b)  See  1  Pr.  10th  ed.  818. 
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10.  Rule  thereon  in  Q.  B.  or  Exchequer. 

In  the  Q.  B.  [or  "Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

D.        ")     Upon  reading  the  order  of  the  Honourable  Mr.  Justice 

a  prisoner,  f  [or  "  Baron"] ,  dated ,  and  it  thereby  appearing 

ats.  ^that  the  defendant  hath  put  in  and  perfected  bail  in  this 
B.  -'action;  and  upon  reading  the  affidavit  of  C.  C,  and  the 
notice  thereunto  annexed ;  it  is  ordered,  that  the  said  bail  be  allowed 
and  the  bail-piece  filed,  and  that  the  said  defendant  be  discharged  out 
of  the  custody  of  the  keeper  of  the  Queen's  Prison  [&c.  conclude  as  in 
the  preceding  form].  By  the  Court. 


11.  The  like,  in  C.  P. 

In  the  C.  P. 

The day  of ,  18—. 

Z>.        "^     Upon  reading  the  order  of  the  Honourable  Mr.  Justice 

a  prisoner,  f ,  dated ,  and  it  thereby  appearing  that  the  de- 

ats.  ^fendant  hath  put  in  and  perfected  bail  in  this  action ;  and 
B.  •'upon  reading  the  affidavit  of  C.  C,  and  the  notice  there- 
unto annexed ;  it  is  ordered,  that  B.  B.  and  T.  B.  do  stand  and  be 
allowed  as  good  and  sufficient  bail  for  the  said  defendant  in  this  action, 
and  that  the  said  defendant  be  discharged  out  of  the  custody  of  the 
keeper  of  the  Queen's  Prison  [&c.  conclude  a^  in  the  form,  No.  9]. 

By  the  Court. 


12.  Writ  of  Supersedeas  to  the  Sheriff  {a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting :  W  hereas  C.  D.  is  detained  in  our  prison  under  your 

custody  by  virtue  of  our  writ  of  capias  issued  out  of  our  court  of 
Queen's  Bench  ["  C.  P."  or  "  Exch.  of  Pleas"],  at  Westminster,  to 

you  directed,  and  dated  the day  of ,  a.d. ,  to  answer 

A.  B.  in  an  action  at  his  suit  against  the  said  C.  D.,  and  because  it 
sufficiently  appears  to  our  said  court  that  the  said  C.  D.  hath  put  in 
and  perfected  good  and  sufficient  bail  to  answer  the  said  A.  B.  in  the 
action  aforesaid ;  therefore  we  command  you  that  if  the  said  C.  D.  be 
detained  in  our  prison  under  your  custody  by  virtue  of  the  said  writ, 
aud  for  no  other  cause,  then  you  do  immediately  discharge  the  said 
C.  D.  out  of  your  custody,  and  permit  him  to  go  at  large,  as  you  will 
answer  the  contrary  at  your  peril.  Witness (name  of  chief  jus- 
tice, or  in  Exch.  of  chief  baron),  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord . 


(a)  See  1  Pr.  10th  ed.  818. 
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Sect.  XII.— Payment  of  Money  into  Coubt  in  lieu  op 
Special  Bail  (a). 

1.  Notice  of  Defendant's  Intention  to  pay  £10  into  Court,  and  to 

allow  the  Sums  deposited  in  Sheriff's  Hands  in  lieu  of  Bail  to 
him  to  remain  in  Court  in  lieu  of  Special  Bail. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

Take  notice,  that  I  have  paid  [or  "  intend  paying"]  into  court,  the 
sum  of  £10  as  an  additional  security  for  the  costs  of  this  action,  and 

that  that  sura,  together  with  the  sum  of  £ {the  sum  indorsed  on 

the  writ  and  paid  to  the  sheriff),  and  the  sum  of  £10  for  costs,  wliich, 
in  lieu  of  bail  to  the  sheriffj*  were  by  the  defendant  deposited  in  his 
hands,  and  which  have  been  paid  into  court,  will  remain  in  court  to 
abide  the  event  of  this  suit,  or  the  further  order  of  the  court ;  and 
thereupon  that  the  defendant  will  enter  a  common  appearance  (i), 
instead  of  puttinof  in  and  perfecting  special  bail,  pursuant  to  the  statute 
in  such  case  made  and  provided.     Dated . 

To  Mr.  P.  A.,  Yours,  &c. 

Plaintiff's  attorney  D.  A. 

\or  "agent."]  Defendant's  attorney 

[or  "  agent."] 

2.  Mule  for  paying  into  Court  £\Qfor  Costs,  and  to  alloio  the  Sums 

deposited  in  Sheriff'' s  Hands  in  lieu  of  Bail  to  Sheriff  to  remain ' 
in  Court  in  lieu  of  Special  Bail. 

In  the  Q.  B.  ["  C.  P."  or  Exch.  of  Pleas."] 

,  the day  of ,  185 — . 

B.  'i  It  is  ordered,  that  the  defendant  have  leave  to  pay  into  court 
V.  >  the  sum  of  £10  as  an  additional  security  for  the  costs  of  this 
B.  y  action,  and  that  that  sum,  together  with  £10  (the  sum  indorsed 
on  the  u:rit  and  paid  to  the  sheriff),  and  £10  for  costs,  which,  in  lieu 
of  bail  to  the  sheriff,  were  by  the  defendant  deposited  in  his  hands, 
and  which  have  been  by  him  paid  into  court,  shall  remain  in  court  to 
abide  the  event  of  this  suit,  or  the  further  order  of  the  court ;  and  there- 
upon that  the  defendant  enter  a  common  appearance  instead  of  putting 
in  and  perfecting  special  bail,  pursuant  to  the  statutes  in  such  case 
made  and  provided ;  upon  notice  of  the  rule  being  given  to  the  plaintiff*. 
Side  bar.  By  the  Court. 

3.  Bule  for  paying  Money  into  Court  in  lieu  of  Special  Bail. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  185 — . 

B.  "^       It  is  ordered,  that  the  defendant  have  leave  to  pay  into  court 

V.  ^  £ for  the  debt,  and  £ as  a  security  for  costs,  making 

D.  J  together  the  sum  of  £ ,  to  abide  the  event  of  this  cause,  or 

the  further  order  of  this  court ;  and  thereupon  that  the  defendant  enter 


(a)  See  generally  1  Pr.  10th  ed.  819. 

\h)  If  an  appearance  has  already  been  entered  to  the  writ  of  summons, 
state  the  fact  accordingly. 
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a  common  appearance,  instead  of  putting  in  and  perfecting  special  bail, 
pursuant  to  the  statute  in  that  case  made  and  provided ;  upon  notice 
of  the  rule  being  given  to  the  plaintiff. 

Side  bar.  By  the  Court. 

4.  Rule  for  Plaintiff's  tafting  out  of  Court  Part  of  the  Sum  paid  in 

in  lieu  of  Bail. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the  day  of ,  185 — . 

5.  "^       Upon  reading  the  rule  made  in  this  cause  on {the  date  of 

V.   >  the  rule  nisi),  the  affidavit  of  P.  A.,  and  no  cause  being  shown 

D.  J  to  the  contrary  ;  it  is  ordered,  that  the  plaintiff  be  at  liberty  to 

take  £ ,  part  of  the  sum  of  £ paid  into  court  in  lieu  of  bail 

in  this  action,  pursuant  to  the  statute  in  that  case  made  and  provided, 
out  of  court ;  and  unless  the  plaintiff  shall  accept  thereof,  with  costs, 
to  be  taxed  by  one  of  the  masters,  in  full  discharge  of  this  action,  that 

the  said  £ be  struck  out  of  the  declaration;  and  upon  the  trial  of 

the  issue  that  the  plaintiff  be  prevented  from  giving  evidence  for  the 
said  £ .     Upon  the  motion  of  Mr. . 


Sect.  XIII.— Proceedings  bt  and  against  Bail. 

1.  Pender  of  the  Principal. 

2.  Proceedings  against  Bail  to  the  Action. 

3.  Proceedings  against  Bail  in  Error. 

1.  Render  of  the  Principal  (a). 

1.  Memorandum  of  State  of  Cause  in  Q.  B.  in  order  to  render  a 
Defendant  when  at  large  {b). 

In  the  Queen's  Bench. 

jB.  ^       {the  venue).     Defendant  to  render  [or  "he  rendered"] 

V.    >  in  discharge  of  bis  bail  in  this  action. 

I>.  J       Oath  for  £ [or  "  bail  for  £ by  order  of "  (name 

of  judge  who  made  the  order  to  hold  to  hail)'\  [if  before  declaration  ; 
adding,  if  afterwards,  "declaration  filed,"  or  "delivered,"  "issue 
joined,"  or  "  interlocutory  judgment  signed;"  and  if  after  fnal  judg- 
ment say^  "  final  judgment  for  £ •"] 

J).  A.,  defendant's  attorney. 


2.  Notice  of  Pender  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  above  defendant  did  this  day  render  himself 
[or  "was  this  day  rendered"]  in  discharge  of  his  bail  in  this  cause,  at 
the  suit  of  the  above  plaintiff,  and  was  thereupon  committed  by  the 

(a)  See  generally  1  Pr.  10th  ed.  827. 
(6)  See  1  Pr.  10th  ed.  833. 
(c)  Id.,  830,  835. 
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Honourable  Mr.  Justice  [or  "  Baron"]  to  the  custody  of  the 

keeper  of  the  Queen's  Prison,  there  to  remain  until,  &c.     Dated . 

Yours,  &c. 
D.  A.,  attorney  for  defendant, 
[or  "  for  the  defendant's  bail."] 
To  Mr.  P.  A.,  plaintiff's  attorney. 


3.  Affidavit  in  Q.  B.  or  Exch.,  of  Service  of  Notice  of  Render  (a). 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C  D.  defendant. 

I,  C.  C.  of ,  clerk  to  Mr.  ,  gentleman,  attorney  in  this 

cause  for  the  above-named  defendant  [or  "  defendant's  bail"],  make 

oath  and  say,  that  I  did,  on  the day  of instant,  personally 

serve  Mr.  P.  A.,  the  attorney  in  this  cause  for  the  above-named  plain- 
tiff, with  a  true  copy  of  the  notice  hereunto  annexed  [annex  a  copy, 
and  if  the  service  was  on  his  clerk  or  servant,  add,  "  by  delivering 
the  same  to  the  clerk  (or  'servant')  of  the  said  Mr.  P.  A.  at  his  house 
(or  '  chambers')  in ,  in  the  county  of ."] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\  C.  C. 


4.  Minute  ofHender  and  Commitment,  in  Q.  B.  (b). 

In  the  Queen's  Bench. 

Between  A.  B.  plaintiff  and  C.  B.  defendant. 

(the  venue.)     C.  D.,  the  above-named  defendant,  did  this 

day  of ,  185 — ,  render  himself  [or  "  was  rendered"]  in  discharge 

of  his  bail,  at  the  suit  of  the  above  plaintiff,  and  was  thereupon  com- 
mitted by  the  Honourable  Mr.  Justice  to  the  custody  of  the 

keeper  of  the  Queen's  Prison,  there  to  remain  until,  &c. 


5.  The  like,  in  Exchequer  (b). 

In  the  Exchequer  of  Pleas. 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

(the  venue.)     C  B.,  the  above-named  defendant,  was  this  day 

rendered  [or,  if  he  voluntarily  surrendered  himself,  "  rendered  him- 
self"] in  dit^charge  of  his  bail  in  this  cause,  at  the  suit  of  the  above- 
named  plaintiff,  and  was  thereupon  committed  by  the  Honourable 

Mr.  Baron [or  "  the  Right  Honourable  the  Lord  Chief  Baron"] 

to  the  custody  of  the  keeper  of  the  Queen's  Prison,  there  to  remain 
until,  &c.     Dated . 


i 


6.  Entry  of  Render  and  Commitment,  in  Q.  B. 

This  entry  is  made  in  the  marshal's  book,  which  is  kept  in  the 
master's  office;  you  will  see  the  form  of  the  entry  there.  See  1  Pr. 
10th  ed.  835. 


(a)  See  1  Pr.  10th  ed.  835.    This  is  not  necessary  in  C.  P. 
(6)  See  1  Pr.  10th  ed.  835. 
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7.  Entry  of  Exoneretur,  in  Exchequer,  on  Render  of  Defendant. 

The  within-named  defendant,  having  surrendered  himself  [or  "  been 
rendered"]  in  discharge  of  his  bail,  was  thereupon  committed  to  the 
custody  of  the  keeper  of  the  Queen's  Prison,  there  to  remain  until,  &,c. 

Dated  the day  of ,  185 — . 

(Judge's  or  Baron's  name.) 


8.  Judge's  Order  for  rendering  Defendant  to  a  County  Gaol  (a). 

B.  "^     Upon  the  application  and  hearing  of  the  defendant  herein,  who 
V.    >  has  been  held  to  special  bail  upon  a  writ  of  capias  issued  out 

D.  y  of  the  court  of ,  at  Westminster,  in  an  action  at  the  suit 

of  A.  B.  (the  sum  sworn  to  [or  "the  sura  for  which  the  defendant 

was  ordered  to  be  and  was  held  to  bail"]  being  £ ,  and  upwards), 

and  the  said  defendant  being  desirous  of  surrendering  himself  in  dis- 
charge of  his  bail  in  the  said  action  to  the  common  gaol  of  the  county 

of (being  the  county  in  which  he  was  arrested),  I  order  that  the 

said  defendant  may,  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  surrender  himself  into  the  custody  of  the  gaoler  of  the 
said  common  gaol  in  discharge  of  his  bail  in  the  said  action,  there  to 
remain  until  discharged  by  due  course  of  law,  and  that  this  order  be 
lodged  with  the  said  gaoler  at  the  time  of  such  surrender ;  the  plain- 
tiff at  the  time  of  issuing  this  order  [not  having  declared.]     Dated 

{Judgt^s  or  Baron's  name.) 
P.  A.  plaintiff's  attorney  [or  "  agent."] 
D.  A.  defendant's  attorney  [or  "  agent."] 


9.  Notice  of  lodging  such  Order,  and  of  Defendant  being  in  custody 
tliereon  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  above-named  defendant  was  this  day  [or  "  on 

the day  of instant,"  or  "last"]  rendered  in  discharge  of  his 

bail  in  this  action  to  [or  "  in"]  the  common  gaol  of  the  county  of 

,   pursuant  to  an   order  of  the   Honourable   Mr.   Justice    [or 

"  Baron"] ,  dated ,  and  that  the  said  order  has  been  duly 

lodged  with  the  gaoler  of  the  said  gaol,  and  that  the  said  defendant 
is  now  actually  in  the  custody  of  such  gaoler  by  virtue  of  the  said 

order.    Dated . 

Yours,  &c. 
C.  D.  the  defendant  [or  «  B.  B.  and  J.  B.  the  bail," 
or  "  one  of  the  bail  of  the  defendant  C.  D."  or 
"D.  A.,  attorney"  or  "agent"  of  C.  D.  &c] 
To  Mr.  P.  A.,  plaintiff's  attorney. 


(a)  See  1  Pr.  10th  ed.  830. 
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10.  Affidavit  of  Bender,  ifc.  to  County  Gaol  (a). 

In  the  Q.  B.  [or  "  C.  P."] 

Between  A.  B.  plaintiff  and  C.  D.,  defendant. 

I,  2).  A.  of ,  gentleman,  make  oath  and  say  as  follows,  that  is 

to  say, 

1.  The  above-named  defendant  was,  on  the day  of in- 
stant \ar  "last"]  rendered  to  [or  "in"]  the  common  gaol  of  the 

county  of \or  "  to  the  custody  of  tne  sheriff  of  the  county  of 

"],  in  discharge  of  his  bail  in  this  action,  pursuant  to  an  order 

of  the  Honourable  Mr.  Justice  [or  "  Baron"]  ,  dated ,  and 

at  the  time  of  such  render  the  said  order  was  duly  lodged  with  the 
gaoler  of  the  said  gaol  [or  "  with  the  keeper  of  the  said  sheriff's 

prison  at ,  in  the  said  county"],  and  that  the  said  defendant  is 

now  actually  in  custody  of  such  gaoler  [or  "  keeper"]  by  virtue  of  the 
said  order. 

2.  I  did  on  the  day  of instant  [or  "last"],  serve  Mr. 

P.  A.,  the  attorney  [or  "  agent"]  in  this  cause  for  the  above-named 
plaintiff,  with  a  true  copy  of  the  notice  hereunto  annexed  [annex  it], 
by  delivering  the  same  to  the  clerk  [or  "  servant"]  of  the  said  Mr. 

P.  A.  at  his  chambers  [or  "  house"]  in  ,  in  the  county  of 

[or  if  the  service  was  personal  on  the  plaintiff"' s  attorney,  state  it  ac- 
cordingly ;  see  ante,  400,  No.  39.] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 


11.  Habeas  Corpus  to  bring  the  Principal  up,  if  in  Custody  on  a 
Criminal  Account  {b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

(or  other  officer  in  whose  custody  the  party  may  be),  greeting  : 

We  command  you  that  you  have  the  body  of  C.  D.  detained  in  our 
prison  under  your  custody,  as  it  is  said,  under  safe  and  secure  conduct, 
together  with  the  day  and  cause  of  his  being  taken  and  detained,  by 
whatsoever  name  he  may  be  called  or  known,  before  our  right  trusty 
and  well-beloved  John  Lord  Campbell,  our  chief  justice  assigned  to 
hold  pleas  in  our  court  before  us  [or  in  C.  P.  "  before  our  right  trusty 
and  well-beloved  Sir  Alexander  J  ames  Edmund  Cockburn,  knight,  our 
chief  justice  of  the  bench,"  or  in  Exch.  "before  Sir  Frederick  Pollock, 
knight,  chief  baron  of  our  Exchequer"]  at  his  chambers  in  Rolls' 
Garden,  Chancery  Lane,  London,  immediately  after  the  receipt  of  this 
writ,  to  do  and  receive  all  and  singular  those  things  which  our  said 
chief  justice  [or  "chief  baron"]  shall  then  and  there  consider  of  him 

in  this  behalf;  and  have  you  there  this  writ.     Witness (name  of 

chief  justice  or  chief  baron),  at  Westminster,  the  day  of , 

in  the  year  of  our  Lord . 

2>.  A.  attorney. 


(a)  This  is  not  necessary  in  the  Exchequer,  and  perhaps  not  in  the  Q.  B. 
or  C.  P. 

{b)  See  1  Pr.  10th  ed.  831,  834. 
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2.  Proceedings  against  Bail  to  the  Action  (a). 

1.  Ca.  sa.  against  the  Principal. 

See  tte  forms,  ante,  329,  &c.,  and  1  Pr.  10th  ed.  840. 

By  the  Common  Law  Procedure  Act,  1854,  s.  90,  it  may  be  tested 
and  returnable  in  vacation.  It  may  perhaps  be  safest,  until  the  point  is 
decided,  to  make  it  returnable  on  a  day  certain  in  term  or  vacation, 
and  not  generally  "  immediately  after  the  execution  hereof." 


2.  Entry  of  the  Recognizance  upon  the  JRoU,  in  Q.  B.  (h) 

In  the  Queen's  Bench, 

The day  of ,  a.d.  185 —  {the  date  of  the  capias). 

, ,  to  wit.     Our  lady  the  Queen  sent  to  her  sheriff  of 

{the  sheriff  of  the  county  into  ichich  the  capias  on  which  the  de- 
fendant was  arrested  was  issued)  her  writ  in  these  words  {b)  •  that 
is  to  say,  Victoria  [&c.  here  copy  the  icrit  of  capias  to  the  teste  inclu- 
sive, and  then  thus:'\  And  now  at  this  day,  to  wit,  on  the day  of 

,  A.D.  185 —  {the  day  on  which  the  recognizance  is  entered  into), 

the  said  C.  D.,  hy  D.  A.  his  attorney,  comes  ;  and  thereupon  at  the 

same  time  B.  B.  of  ,  tailor,  and  J.  B.  of  ,  butcher,  come 

here  in  their  proper  persons,  and  become  pledges  and  bail,  and  each  of 
them  becomes  pledge  and  bail,  for  the  said  C.  D.,  that  if  the  said 
C  D.  shall  haippen  to  be  convicted  at  the  suit  of  the  said  A.  B.  in 
the  action  aforesaid,  then  the  said  bail  consent,  and  each  of  them  con- 
sents, that  all  such  monies  as  shall  be  adjudged  to  the  said  A.  B.  in 
this  behalf,  shall  be  made  of  their  and  each  of  their  lands  and  chattels, 
and  levied  to  the  use  of  the  said  A.  B.,  if  it  shall  happen  that  the  said 
C.  D.  shall  not  pay  the  said  monies  or  render  himself  to  the  Queen's 
Prison  on  that  occasion. 


3.  TJie  like,  in  C.  P. 

In  the  Ck)mmon  Pleas. 

The day  of ,  a.d.  185 —  {date  of  the  capias). 

,  to  wit.     Our  lady  the  Queen  sent  to  the  sheriff  of {the 

sheriff  of  the  county  into  which  the  writ  on  which  defendant  was 
arrested  teas  issued)  her  writ  of  capias  in  these  words,  that  is  to  say, 
Victoria  [&c.  here  copy  the  capias  to  the  teste  inclusive,  and  then  thus :] 

And  now  here  at  this  day,  to  wit,  on  the day  of ,  a.d.  185 — 

{the  day  on  which  the  recognizance  is  entered  into),  before  Sir  Alex- 
ander James  Edmund  Cockburn,  knight,  and  his  companions,  justices 
of  our  said  lady  the  Queen  of  the  Bench  here,  the  said  C.  D.,  by  D.  A. 

his  attorney,  comes,  and  thereupon  come  also  here  B.  B.  of ,  tailor, 

and  J.  B.  of ,  butcher,  in  their  proper  persons,  and  acknowledge 

themselves,  and  each  of  them  doth  acknowledge  himself,  to  owe  to 
the  said  A.  B.  £ ,  which  they  the  said  B.  B.  and  J.  B.  for  them- 
selves and  their  heirs  do  consent  and  grant,  and  each  of  them  for 
himself  and  his  heirs  doth  consent  and  grant,  shall  be  made  of  their 

(a)  See  generally  1  Pr.  10th  ed.  840  to  845. 

(b)  See  1  Pr.  10th  ed.  842.     See  forms  of  recognizances,  when  taken 
before  a  commissioner,  in  Tidd's  Forms,  100,  101. 
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and  each  of  their  goods  and  chattels,  and  to  the  use  and  behoof  of 
the  said  A.  B.  be  levied,  upon  condition  that  if  judgment  shall  happen 
to  be  given  in  the  court  of  the  Bench  aforesaid,  in  the  action  aforesaid, 
for  the  said  A.  B.  against  the  said  C.  D.,  then  the  said  C.  D.  shall 
satisfy  all  such  monies  as  shall  be  adjudged  to  the  said  A.  B.  in  this 
behalf,  or  render  his  body  to  the  Queen's  Prison  on  that  occasion. 


4.  The  like,  in  Exchequer. 

In  the  Exchequer  of  Pleas. 

The day  of ,  a.d. {date  of  capias). 

,  to  wit.     Our  lady  the  Queen  sent  to  the  sheriff"  of {the 

sheriff  of  the  county  into  which  the  capias  on  which  the  defendant  was 
arrested  was  issued)  her  writ  in  these  words ;  that  is  to  say,  Victoria 
r&c.  here  copy  the  writ  of  capias  to  the  teste  inclusive,  and  then  thus:'] 

And  now  here  at  this  day,  to  wit,  on  the day  of ,  a.d.  185 — 

{the  day  on  which  the  recognizance  was  entered  into),  the  said  C,  D., 
by  D.  A.  his  attorney,  comes,  and  thereupon  come  also  here  B.  B.  of 

,  tailor,  and  J.  B,  of ,  butcher,  and  become  pledges  and  ma- 

nucaptors,  and  each  of  them  by  himself  becomes  pledge  and  manu- 
captor  for  the  said  C.  D.,  that  if  it  shall  happen  that  the  said  C.  D. 
shall  be  convicted  in  the  action  aforesaid,  then  the  said  manucaptors 
grant,  and  each  of  them  by  himself  doth  grant,  that  all  such  monies 
as  shall  be  adjudged  to  the  said  ^.  i3.  in  this  behalf,  shall  be  made  of 
their  and  each  of  their  lands  and  chattels,  and  levied  to  the  use  of  the 
said  A.  B.,  if  it  shall  happen  that  the  said  C  D.  shall  not  pay  the  said 
monies  to  the  said  A.  B.,  or  render  himself  to  the  Queen's  Prison  on 
that  occasion. 


5.  Dochet  Paper,  in  Q.  B. 

The  entry  [or  if  you  have  before  docketed  an  entry  in  or  of  the  same 

term,  then  "  the  further  entry"]  of  P.  A.,  gentleman,  one,  &c.  of , 

on  the day  of ,  a.d. . 

Entry  of  recognizance  of  bail  by  B.  B.  and  J.  B.,  bail  of  C.  D. 
defendant,  at  the  suit  of  ^.  B.  plaintiff*. 

Roll . 


6.  Entry  on  Boll,  in  C.  P. 

Entry  of  recognizance  of  bail  by and ,  bail  to  C  D.  de- 
fendant, at  the  suit  of  A.  B.  plaintiff*. 

Roll . 


7.  Prcecipe  for  a  Scire  Facias  against  BaiL 

England  :  Scire  facias  for  A.  B.  against  B.  B.  of ,  tailor,  and 

J.  B.  of  the  same  place,  butcher,  bad  for  C.  D.,  in  an  action  at  the 
suit  of  A.  B. 

P.  A.  attorney, ,  185 — . 
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8.  Scire  Facias  upon  a  Recognizance  in  Q.  B.  (a) 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  B.  B.  of , 

and  J,  B.  of ,  greeting:  Whereas,  on  the day  of ,  a.d. 

185 — ,  you  the  said  B.  B.  and  J.  B.  came  into  our  court  before  us  at 
Westminster,  iu  your  proper  persons,  and  became  pledges  and  bail, 
and  each  of  you  became  pledge  and  bail  for  C.  D.,  that  if  the  said 
C.  D.  should  happen  to  be  convicted  at  the  suit  of  ^.  B.  in  an  action 
then  lately  commenced  or  depending  in  the  same  court  by  and  at  the 
suit  of  the  said  A.  B.  against  the  said  C.  D.,  then  you  and  each  of  you 
consented  that  all  such  monies  as  should  be  adjudged  to  the  said  A.  B. 
in  that  behalf  should  be  made  of  your  and  each  of  your  lands  and 
chattels,  and  levied  to  the  use  of  the  said  A.  B.,  if  it  should  happen 
that  the  said  C.  D.  should  not  pay  the  said  monies  to  the  said  A.  B., 
or  render  himself  to  the  Queen's  Prison  on  that  occasion :  And  although 

the  said  A.  B.  afterwards,  on  the day  of ,  a.d. ,  in  our 

said  court,  by  the  judgment  of  the  same  court,  recovered  against  the 

said  C  D.  in  that  action  the  sum  of  £ ,  whereof  the  said  C.  D. 

Mas  convicted,  and  which  said  judgment,  and  also  the  said  recogni- 
zance, are  still  in  full  force,  and  not  reversed,  annulled,  made  void  or 

satisfied,  yet  the  said  C.  D.  hath  not  as  yet  paid  the  said  £ to  the 

said  A.  B.,  nor  hath  he  rendered  himself  to  the  Queen's  Prison  on  that 
occasion,  according  to  the  form  and  effect  of  the  said  recognizance,  as 
we  have  been  informed  and  given  to  understand :  Wherefore  the  said 
A.  B.  having  humbly  besought  us  to  provide  him  a  proper  remedy  in 
this  behalf,  and  we,  being  willing  that  what  is  just  in  this  behalf  should 
be  done,  command  you,  that  within  eight  daj's  after  the  service  of  this 
writ  upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our 
court  of  Queen's  Bench  at  Westminster  to  show  cause  why  the  said 
A.  B.  ought  not  to  have  execution  against  you  the  said  B.  B.  and 

J.  B.  of  the  said  £ ,  according  to  the  force,  form  and  effect  of  the 

said  recognizance ;  and  take  notice,  that  in  default  of  your  so  doing 

the  said  A.  B.  may  proceed  to  execution.     Witness (name  of 

chief  jtistice),  at  Westminster,  the day  of ,  in  the  year  of 

our  !u>rd  {h). 

9.  The  like,  vpon  a  Recognizance  in  C.  P.  (a) 

The  form  may  be  framed  from  the  preceding  form  and  the  recog- 
nizance, ante,  389. 


10.  The  like,  upon  a  Recognizance  in  Exchequer. 

Victoria  r&c.  as  in  No.  8],  To  B.  B.  of  ,  and  J.  B.  of , 

freeting :  Whereas  A.  B.  lately  in  our  court,  before  the  barons  of  our 
Exchequer  at  Westminster,  on  the day  of  ,  a.d. ,  by 

the  judgment  of  the  same  court,  recovered  against  C.  D.  £ , 

whereof  the  said  C.  D.  is  convicted;  and  although  the  said  judgment 
hath  been  given,  yet  execution  of  the  said  £ still  remains  to  be 

(o)  See  1  Pr.  10th  ed.  843. 

(6)  By  C.  L.  P.  Act,  1852,  s.  132,  writs  of  scire  facias  against  bail  on  their 
recognizance  shall  be  tested,  directed  and  proceeded  upon  in  like  manner  as 
writs  of  revivor:  {see post,  "Revivor.") 
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made  to  the  said  A.  B. :  And  whereas  you  the  said  B.  B.  and  J.  B., 

heretofore,  on  the  day  of ,  a.d.  ,  in  our  said  court 

before  the  barons  of  bur  said  Exchequer  at  Westminster,  personally 
came  [&c.  to  the  end  of  the  entry  of  the  recognizance,  No.  4,  in  the 
past  tense,  and  then  as  follows :]  yet  tlie  said  U,  D,  hath  not  paid  the 

said  £ to  the  said  A.  B.,  nor  rendered  himself  to  the  Queen's 

Prison  upon  that  occasion,  as  by  the  information  of  the  said  A.  B.  in 
our  said  court,  we  have  been  given  to  understand :  And  we,  being 
willing  that  those  things  which  m  our  said  court  are  rightly  done  and 
acknowledged  should  have  due  execution,  command  you,  that  within 
eight  days  after  the  service  of  this  writ  upon  you,  inclusive  of  the  day 
of  such  service,  you  appear  in  our  said  court  of  Exchequer  of  Pleas  at 
Westminster  to  show  cause  why  the  said  A.  B.  ought  not  to  have  exe- 
cution against  you  for  the  said  £ ,  according  to  the  force,  form 

and  eflPect  of  th&  said  recognizance ;  and  take  notice,  that  in  default  of 
your  so  doing  the  said  A.  B.  may  proceed  to  execution.     Witness,  Sir 

Frederick  Pollock,  knight,  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord . 


11.  Docket  Paper,  in  Q.  B. 

The  entry  [or  if  any  entry  lias  been  already  docketed  in  tJie  same 
term,  then  "  the  further  entry"]  of  P.  A.  genUeman,  one,  &c.  on  the 
day  of ,  A.D.  18—. 

Entry  of  a  scire  facias  between  A.  B.  plaintiff  and  B.  B.  and  J,  B. 

bail  of  C.  D.,  with  award  of  execution  for  £ . 

RoU . 


12.  Entry  on  Docket  BoU,  in  C.  P. 

Entry  of  scire  facias  against  bail,  with  award  of  execution. 

A.  B plaintiff,     )  p  ,, 

B.  B.  and  J.  B.  bail  of  C.  D.  defendant.  \  "**"' 


13.  Note  of  Appearance  to  Scire  Facias. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  B.  B.  and  /.  B.  bail  of  C.  D. 
I  appear  for  the  bail,  upon  the  writ  of  scire  facias  issued  in  this 

cause.    Dated . 

Yours,  &c. 
D.  A.  attorney  for  the  said 
To  Mr.  P.  A.  plaintiff's  attorney  B.  B.  and  J.  B. 

[or  "  agent."] 


14.  Declaration  in  Scire  Facias  against  Bail. 

[Same  as  the  forms,  post,  on  a  writ  of  revivor  on  revival  of  a  judg- 
ment after  a  year  and  a  day,  except  that  instead  of  the  word  "  reco- 
very," say  "recognizance."  The  venue  may  be  laid  in  any  county  ; 
see  C.  L.  P.  Act,  1862,  «.  131.] 
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16.  Entry  on  RoU  of  Judgment  hy  Default  for  want  of  Appearance 
in  Q  B.  or  Exch. 

In  the  Q.  B.  \pr  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

{teste  of  writ  of  sci.fa.) 

England  (the  venue),  to  wit. — A.  B.  in  his  own  proper  person  [or 

"  by ,  his  attorney,"]  sued  out  a  writ  of  scire  facias  against  B.  B. 

and  J.  B.,  which  writ  was  in  these  words,  that  is  to  say,  Victoria 
[&c.  here  copy  vxrit  to  the  teste  inclusive,  and  theii  proceed  thu^-] 
And  the  said  B.  B.  and  J.  B.  were  each  of  them  duly  served  with 
the  said  writ  of  scire  facias,  but  they  have  not  nor  has  either  of  them, 
although  the  time  for  that  purpose  hath  elapsed,  appeared  in  our  said 

court  of ,  as  by  the  said  writ  commanded,  and  have  and  each  of 

them  hath  therein  failed  and  made  default :  Therefore  at  the  prayer  of 
the  said  A.  B.  it  is  considered  that  the  said  A.  B.  have  execution 

against  the  said  B.  B.  and  J.  B.  of  the  said  £ ,  according  to  the 

force,  form  and  effect  of  the  said  recognizance,  bj'  the  default  of  the 
said  B.  B.  and  J.  B.  &c. ;  and  that  the  said  A.  B.  do  recover  against 
the  said  B.  B.  and  J.  B.  £ for  his  costs  of  suit  in  this  behalf. 

[Insert  the  usual  marginal  note,  which  see  ante,  241.] 


16.  The  like,  in  Common  Pleas. 

In  the  C.  P. 

The day  of (teste  of  vxrit  of  scire  facias). 

England,  to  wit.    A,  B.,  in  his  own  proper  person  [or  "by , 

his  attorney,"]  sued  out  a  writ  of  scire  facias  against  B.  B.  and  J.  B., 
which  writ  was  in  these  words,  that  is  to  saj',  Victoria  [&c.  here  copy 
ivrit  of  sci.fa.  to  the  teste  inclusive,  and  then  proceed  thus  :J  And  the 
said  B.  B.  and  J.  B.  were  each  of  them  duly  served  with  the  said  writ 
of  scire  facias,  but  they  have  not,  nor  has  either  of  them,  although  the 

time  for  that  purpose  hath  elapsed,  appeared  in  our  said  court  of , 

as  by  the  said  writ  commanded,  and  have  and  each  of  them  hath  therein 
failed  and  made  default:  Therefore,  on {day  of  signing  judg- 
ment), at  the  prayer  of  the  said  A.  B.,\t  is,  considered  that  the  said 
A.  B.  have  execution  against  the  said  B.  B.  and  J.  B.,  that  is  to  say, 

against  the  said  B.  B.  of  the  sum  of  £ by  him  in  form  aforesaid 

acknowledged,  and  against  the  said  J.  B.  of  the  said  sum  of  £ 

by  him  in  form  aforesaid  acknowledged,  according  to  the  force,  form 
and  effect  of  the  said  recognizance,  by  the  default  of  the  said  B.  B. 
and  J.  B. ;  and  that  the  said  A.  B.  do  recover  against  the  said  B.  B. 
and  J.  B.  £ for  his  costs  of  suit  in  this  behalf. 

[Insert  the  usual  marginal  note,  which  see  ante,  241.] 


17.  Notice  to  plead. 
See  the  forms,  oTite,  91. 

18.  Plea,  ^c. 

See  the  forms  on  a  Writ  of  Revivor,  post,  "  Revivor,"  which  may 
be  readily  made  applicable  to  a  plea  by  bail. 
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19.  Entry  on  Hall  in  Q.  B.  or  Exch.  of  Judgment  hy  Default  after 
Appearance,  for  want  of  a  Plea. 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

The day  of ,  a.  d. (date  (f  declaration.) 

(venue)  to  wit  [copy  the  declaration  to  the  end,  and  then  pro- 
ceed on  afresh  line,  thus:]  And  the  said  B.  B.  and  t/.  B.  in  their 

proper  persons  [or  "  by their  attorney"]  come  and  say  notlaing 

in  bar  or  preclusion  of  the  said  A.  B.  having  execution  against  thera, 

and  each  of  them  respectively,  of  the  said  £ ,  according  to  the 

force,  form  and  effect  of  the  said  recognizance,  by  the  default  of  the 
said  B.  B.  and  J.  B.,  &c.,  whereby  the  said  A.  B.  remains  undefended 
therein  against  the  said  JB.  B.  and  J.  B.  Therefore  it  is  considered 
that  [conclude  as  inform^  supra,  No.  15.] 


20.  Issue  on  Scire  Facias  against  Bail. 
Same  as  usual,  see  ante,  116. 


21.  Notice  of  Trial. 
Same  as  usual,  see  ante,  124,  126. 


22.  Nisi  Prius  Becord. 
See  ante,  194. 


23.  The  Postea. 

[Same  as  usual,  see  ante,  222,  except  you  state  that  the  jury  say 
upon  their  oath  that  [&c.  stating  the  finding  of  the  jury],  in  manner 
and  form  as  the  said  A.  B.  hath  withiu  in  pleading  alleged.  There- 
fore, &c.] 

24.  Judgment  for  Plaintiff  after  Verdict  in  Q.  B.  or  Exch. 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

The day  of ,  a.  d.  185 — . 

{date  of  declaration.) 

(venue),  to  wit. — [The  form  to  the  end  of  the  postea  can  easily 

be  framed  from  the  form  in  ordinary  cases,  ante,  240 ;  conclude  thus :] 
Therefore  it  is  considered   that  the  said  A.  B.  have  his  execution 

against  the  said  B.  B.  and  J.  B.  of  the  said  £ ,  according  to  the 

force,  form  and  effect  of  the  said  recognizance,  &c.  :  and  that  the 

said  A.  B.  do  recover  against  the  said  B.  B.  and  J.  B.  £ for  his 

costs  of  suit  in  this  behalf. 

[Insert  the  usual  marginal  note,  ante,  241.] 


25.  Fieri  Facias  against  Bail,  after  Judgment  on  Scire  Facias  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 

,  greetiug  :  We  command  you  that  you  omit  not  by  reason  of  any 

liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the  goods 

(a)  As  to  execution  against  bail,  see  1  Pr,  10th  ed.  844. 
t5 
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and  chattels  of  B.  B.  and  J.  B,,  the  bail  of  C.  D,,  in  your  bailiwick, 

you  cause  to  be  made  £ ,  which  A.  B.  lately  in  our  court  of 

Queen's  Bench  \or  *'C.  P."  or  "Exch.  of  Pleas"]  recovered  against 
the  said  C.  D.,  whereof  the  said  C.  D.  is  convicted  :  And  whereupon 
it  was  considered  in  our  same  court  that  the  said  A.  B,  have  his  exe- 
cution against  the  said  B.  B.  and  J.  B.  of  the  said  £ ,  according 

to  the  force,  form  and  effect  of  a  certain  recognizance  by  them  the 
said  B.  B.  and  J.  B.  acknowledged  in  our  said  court,  for  the  said 
C.  B.  at  the  suit  of  the  said  A.  B.'ia  the  action  aforesaid :  And  also 

£ ,  which  in  our  same  court  were  adjudged  to  the  said  A.  B.  for 

his  costs  which  he  had  been  put  unto  on  occasion  of  our  writ  of  scire 
facias  sued  out  against  the  said  B.  B.  and  J.  B.  at  the  suit  of  the 
said  A.  B.  in  that  behalf;  whereof  the  said  B.  B.  and  J.  B.  are 

convicted  ;  together  with  interest  upon  the  said  several  sums  of  £ 

and  £ at  the  rate  of  £4  per  centum  per  annum  from  the 

day  of ,  A.D. {the  day  of  entering  judgment  against  the  bail 

on  the  sci.  fa.),  and  have  the  said  monies,  with  such  interest  as  afore- 
said, before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch. 
"  before  the  barons  of  our  Exchequer"],  at  Westminster,  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  ;  and 
that  you  do  all  such  things  as  by  the  statute  passed  in  the  second  year 
of  our  reign  you  are  authorized  and  required  to  do  in  this  belialf,  and 
in  what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  at  Westminster,  immediately  after  the  execution  hereof;  and 
have  you  there  then  this  writ.     W^itness  (name  of  chief  justice,  or  in 

Exch.  of  chief  baron),  at  Westminster,  the day  of ,  in  the 

year  of  our  Loi"d . 


26.  Capias  ad  Satisfaciendum  against  Bail  after  Judgment  on  Scire 

Facias. 

Victoria  [&c.  as  supra,  No.  25],  To  the  sheriflp  of ,  greeting  : 

We  command  you,  that  you  omit  not  bv  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same  and  take  B.  B.  and  J.  B.,  the  bail 
of  C.  J).,  if  they  be  found  in  your  bailiwick,  and  them  safely  keep,  so 
that  you  may  have  their  bodies  before  us  [or  in  C.  P.  "  before  our  jus- 
tices," or  in  Exch.  "  before  the  barons  of  our  Exchequer"],  at  West- 
minster, immediately  after  the  execution  hereof,  to  satisfy^.  B.  £ 

which  the  said  A.  B.  lately  in  our  said  court  recovered  against  the  said 
C.  D.,  whereof  the  said  C.  D.  is  convicted :  And  whereupon  it  was 
considered  in  our  same  court  that  the  said  A.  B.  should  have  his  execu- 
tion against  the  said  B.  B.  and  J.  B.  of  the  said  sum  of  £ ,  accord- 
ing to  the  force,  form  and  effect  of  a  certain  recognizance  by  them  the 
said  B.  B.  and  J.  B.  acknowledged  in  our  said  court,  for  the  said  C.  D. 
at  the  suit  of  the  said  A.  B.  in  the  action  aforesaid  ;  and  also  to  satisfy 

the  said  A.  B.  £ for  his  costs  which  he  hath  been  put  unto  on 

occasion  of  our  writ  of  scire  facias  sued  out  against  the  said  B.  B.  and 
J.  B.  at  the  suit  of  the  said  A.  B.  in  that  behalf;  whereof  the  said 
B.  B.  and  J.  B.  are  convicted  ;  together  with  interest  upon  the  said 

several  sums  of  £ and  £ — — ,  at  tlie  rate  of  £4  per  centum  per 

annum,  from  the day  of ,  a.d. (the  day  on  which  judg- 
ment va^  entered  up  on  the  sci.  fa.),  on  which  day  the  judgment  afore- 
said was  entered  up  against  the  said  B.  B.  and  J.  B. ;  and  have  you 
there  then  this  writ.  Witness  (name  of  chief  justice,  or  in  Exch.  of 
chief  baron),  at  Westminster,  the day  of ,  a.d. . 


CHAP.  II.]  (      419      ) 


CHAPTER  II. 

PROCEEDINGS  UNDER  THE  ABSCONDING  DEBTORS 
ARREST  ACT,  1851  (a). 


1.  Affidavit  by  the  Creditor  to  obtain  from  a  Commissioner  in  Bank- 
ruptcy or  County  Court  Judge  a  Warrant  for  the  Arrest  of  an 
Absconding  Debtor,  where  no  Action  pending  {b). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

I,  A.  B.  of , f  make  oath  and  say  as  follows,  that  is  to 

say: — 

1.  C.  -D.  is  justly  and  truly  indebted  to  me  in  the  sum  of  £ for 

(a)  See  generally  Kerr  on  the  Absconding  Debtors  Arrest  Act,  and  1  Pr. 
10th  ed.  846  to  850. 

(6)  The  Absconding  Debtors  Act,  1851,  sect  1,  enacts,  "  That  from  and 
after  the  passing  of  this  Act"  (1st  August,  1851),  "it  shall  be  lawful  for 
any  commissioner  of  the  Court  of  Bankruptcy  acting  for  any  district  in  the 
country,  or  the  judge  of  any  district  county  court,  except  the  county  court 
judge  acting  in  the  counties  of  Middlesex  and  Surrey,  on  application  by  or 
on  behalf  of  any  creditor,  upon  due  proof  by  affidavit,  intituled  in  one  of 
her  majesty's  superior  courts  of  common  law,  and  made  by  the  creditor  ap- 
plying, or  of  some  other  person,  or  by  solemn  affirmation  in  cases  in  which 
solemn  affirmation  is  allowed  by  law,  to  the  satisfaction  of  such  commis- 
sioner or  judge,  that  a  debt  of  20/.  or  upwards  is  owing  to  such  creditor,  and 
is  then  payable  from  the  person  or  persons  against  whom  such  application 
shall  be  made,  and  that  there  is  probable  cause  for  believing  that  such 
debtor  or  debtors,  unless  he  or  they  be  forthwith  apprehended,  is  or  are 
about  to  quit  England  with  intent  to  avoid  or  delay  the  said  creditor,  or 
with  intent  to  remain  out  of  the  jurisdiction  of  the  courts  of  law  in  England 
so  long,  that  thereby  the  said  creditor  will  or  may  be  delayed  in  the  reco- 
very of  the  said  debt,  to  grant  a  warrant,  such  warrant  being  in  the  form 
and  indorsed  in  the  manner  specified  in  the  schedule  (A.)  to  this  Act  an- 
nexed, or  to  the  like  effect,  to  the  messenger  of  the  said  Court  of  Bank- 
ruptcy, or  to  the  high  bailiff  of  the  said  county  court,  whereby  the  said 
messenger  or  high  bailiff  shall  have  authority,  at  any  time  within  seven  days 
after  the  date  of  the  said  warrant,  including  the  day  of  such  date,  to  arrest 
the  person  or  persons  named  in  such  warrant,  and  him  or  them  safely  keep 
until  he  or  they  shall  have  given  bail  to  such  messenger  or  high  bailiff,  or 
made  deposit  with  him,  according  to  the  practice  observed  in  the  superior 
courts  of  law,  or  until  he  shall  have  paid  the  debt  and  costs  indorsed  on  the 
said  warrant,  or  be  otherwise  discharged  from  arrest  under  such  warrant  by 
due  course  of  law,  and  that  such  warrant  shall  bear  date  the  day  of  the 
issuing  thereof,  and  may  be  executed  in  any  part  of  England,  and  that  a 
copy  of  such  warrant  or  warrants  shall  at  the  time  of  the  arrest  be  served 
upon  the  party  arrested :  provided  always,  that  every  creditor  who  shall 
cause  such  warrant  to  issue  shall  forthwith  cause  to  be  issued  a  writ  of 
capias,  and  also,  in  cases  where  no  action  shall  be  pending,  shall,  before  the 
issuing  of  such  writ  of  capias,  cause  a  writ  of  summons  to  be  issued  out  of 
some  one  of  the  superior  courts  of  law  against  such  debtor  or  debtors,  and 
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[&&  here  state  the  debt  as  in  an  affidavit  to  hold  to  hail,  and  the  forms 
of  which  will  be  found  ante,  356  to  367]. 

2.  The  said  debt  of  £ is  owing  and  now  payable  to  me  from  the 

said  C.  D. 

3.  l^Here  state  the  facts  showing  that  there  is  probable  cause  for 
believing  that  the  debtor,  unless  forthwith  apprehended,  is  about  to 
quit  England  with  intent  to  avoid  or  delay  the  deponent,  or  with 
intent  to  remain  out  of  the  jurisdiction  of  the  courts  of  law  in  England 
so  long  that  thereby  the  deponent  will  or  may  be  delayed  in  the  recovery 
of  his  debt.] 

4.  From  the  facts  and  for  the  reasons  aforesaid,  I  verily  believe  that 
the  said  C.  D.,  unless  he  be  forthwith  apj)rehended,  is  about  to  quit 
England,  with  intent  to  avoid  or  delay  nie  in  the  recovery  of  said  debt 
[or  "  with  intent  to  remain  out  of  the  jurisdiction  of  the  courts  of  law 
in  England  so  long  that  thereby  I  shall  or  may  be  delayed  in  the  re- 
covery of  the  said  debt"]. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits"  (a).] 


2.  The  like,  where  an  Action  pending. 

In  the  Q.  B.  [«  C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant  (5). 

I,  A.  B.  of ,  ,  the  above-named  plaintiff,  make  oath  and 

say  \&Ui.  proceed  as  directed  as  in  preceding  form.] 


3.  The  like,  by  a  third  Person. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I,  A.  B.  of , ,  make  oath  and  say  as  follows,  that  is  to 

say : —      , 

1.  C.  D.  is  justly  and  truly  indebted  to  A.  B.  of ,  in  £ for 

[^proceed  as  directed  inform  No.  1,  mutatis  mutandis.] 


that  upon  such  capias  all  mandates  and  warrants  shall  issue  according  to 
the  practice  now  in  use,  notwithstanding  that  the  defendant  shall  have  been 
arrested  by  virtue  of  any  warrant  or  warrants  granted  by  such  commissioner 
or  judge,  and  such  debtor  or  debtors  shall,  if  in  custody,  be  served  with  such 
writ  of  capias  within  seven  days  from  the  date  of  such  warrant,  including 
the  day  of  such  date ;  and  thereupon  such  debtor  or  debtors  shall  be  consi- 
dered and  deemed  to  have  been  arrested  by  virtue  of  the  said  writ  of  capias, 
and  all  proceedings  shall  be  had  upon  such  writ  of  capias  as  if  the  same  had 
been  issued  prior  to  the  issuing  of  such  warrant,  and  the  arrest  made  on  such 
writ  of  capias,  and  according  to  the  practice  now  observed  in  the  said  supe- 
rior courts  of  law." 

By  sect.  2,  the  aflidavit  or  affirmation  may  be  sworn  or  made  before  such 
commissioner  or  judge,  or  before  any  person  having  authority  to  administer 
oaths  in  any  of  the  courts  of  law  aforesaid. 

(a)  As  to  before  whom  the  affidavit  may  be  sworn,  see  sect  2,  supra, 
{b)  As  to  the  affidavit  to  hold  to  bail  being  intituled  in  the  cause,  where 
one  is  pending,  see  ante,  350. 
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4.  Affirmation  of  the  Debt,  Sfc.  by  a  Qiiaker,  or  Moravian,  or 
Separatist. 

See  the  form,  post,  "  Affidavits." 


6.  Warrant  for  Arrest  (a). 

To  Mr. ,  the  messenger  of  the  court  of  Bankruptcy  for 

the  district,  in  the  county  of [or  "  H.  B.  the 

high  bailiff  of  the  county  court  of ,  held  at ."] 

The  Absconding  Debtors  Arrest  Act,  1851. 

Whereas  A.  B.  {the  creditor)  hath  this  day  proved  upon  oath  [or 
"  solemn  affirmation,"  as  the  case  may  be\  to  my  satisfaction,  that 

C.  D.  {the  debtor)  is  indebted  to  the  said  A.  B.  in  the  sum  of  £ , 

and  that  there  is  probable  cause  for  believing  that  the  said  C.  D., 
unless  he  be  forthwith  apprehended,  is  about  to  quit  England  with 
such  intent  as  is  mentioned  in  the  Absconding  Debtors  Arrest  Act, 
1851 :  These  are  to  desire  and  authorize  you,  that  you  take  the  said 
C.  D.  wheresoever  he  may  be  found,  and  him  safely  keep  until  he  shall 
have  given  you  bail,  or  made  deposit  with  you  according  to  law  in  an 
action  (ft)  on  promises  [or  "of  debt,"  or  "covenant,"  as  the  cause  of 
action  may  be'\  at  the  suit  of  A.  B.,  or  until  the  said  C.  D.  shall  have 
paid  the  debt  and  costs  indorsed  on  this  warrant  [or  "shall  by  other 
lawful  means  be  discharged  from  your  custody."]  I  do  further  com- 
mand you  to  whom  this  warrant  is  directed,  that  on  execution  hereof 
you  do  deliver  a  copy  hereof  to  the  said  C.  D.  And  I  hereby  require 
the  said  C.  D.  to  take  notice  that  application  will  be  made  forthwith 
to  the  court  of  Queen's  Bench  \or  "  Common  Pleas,"  or  "  Exche- 
quer," or  "  Common  Pleas  at  Lancaster,"  or  "  Pleas  at  Durham,"  as 
the  case  may  be]  for  a  writ  of  capias  to  be  issued  against  the  said  C.  B., 
and  a  copy  of  such  writ,  if  obtained,  will  be  served  upon  the  said  C.  B., 
if  still  in  custody,  within  seven  days  from  the  date  of  such  warrant, 
including  the  day  of  such  date.  And  I  do  further  command  you  to 
whom  this  warrant  is  directed,  that  immediately  after  the  execution 
hereof  you  do  certify  by  indorsement  hereon  the  time  and  place  when 
and  where  you  shall  have  executed  the  same.     Dated  the day  of 

,  A.X).  . 


(a)  This  form  is  prescribed  by  the  act  14  &  15  Vict.  c.  52,  schedule  (A). 
The  act  requires  it,  or  one  to  the  like  effect,  to  be  adopted.  It  seems  that  if 
the  date  of  the  warrant  be  omitted  in  the  copy  served  on  the  defendant,  he 
is  entitled  to  be  discharged  from  custody.  {Darby  v.  Christian,  cor.  Martin, 
B.,  3rd  August,  1852.) 

If  the  defendant  is  not  served  with  the  writ  of  capias  within  the  seven  days 
it  ceases  to  have  any  operation,  and  it  cannot  in  such  a  case  be  treated  as  a 
valid  capias  under  the  1  &  2  Vict.  c.  100.  A  second  capias  may,  however, 
be  issued  after  the  seven  days,  upon  fresh  materials,  under  that  act.  {Mas- 
ten  v.  Johnson.  21  L.  J.,  Exch.,  253 ;   8  Exch.  63.) 

Where  a  defendant  is  arrested,  and  is  discharged  upon  making  a  deposit 
in  lieu  of  bail,  it  is  not  necessary  to  serve  him  with  a  writ  of  capias,  although 
he  may  be  in  custody  upon  another  warrant  {Eld  v.  Fero,  22  L.  J.,  Exch., 
276;  8  Exch.  655.) 

{b)  The  form,  as  prescribed  by  the  act,  requires  the  form  of  action  to  be 
stated;  but  probably,  since  the  C.  L.  P.  Act,  1852,  it  would  be  held  to  be 
unnecessary  to  state  it 
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This  warrant  is  to  be  executed  within days  from  the  date  hereof, 

inclading  the  day  of  such  date,  and  not  afterwards. 

(Indorsement.) 

This  warrant  was  issued  by ,  of ,  attorney  for  the  within- 
named  . 

A  Warning  to  the  Defendant, 

"Within  seven  days  from  the  day  of  the  date  of  this  warrant,  in- 
cluding the  day  of  such  date,  you  will  be  served  with  a  writ  of  capias, 
and  thereafter  you  will  be  considered  as  arrested  by  virtue  of  such  writ 
of  capias,  and  all  proceedings  will  be  had  upon  the  said  writ  of  capias 
as  if  this  warrant  had  not  issued,  or  you  may  be  discharged  forthwith 
on  depositing  in  the  hands  of  the  officer  to  whom  this  warrant  is 

directed  the  sum  of  £ and  ten  pounds  for  costs,  or  on  payment  to 

such  officer  of  the  debt  and  costs  indorsed  on  this  warrant,  or  on  enter- 
ing into  a  bail-bond  to  such  officer,  with  two  sufficient  sureties,  for  the 
amount  indorsed  on  this  waiTant. 

The  plaintiff  claims  £ for  debt,  and  £ for  costs  (a). 

Bail  for  the  sum  of  £ ,  by  order  of  [the  party  issuing  the  loar- 

ratit'\. 

6.  Writ  of  Capias  (b). 
See  the  form,  ante,  370. 


7.  Bail-Bondic). 

Know  all  men,  fee.     \The  obligaioTy  part  of  the  bond  is  the  same 
ax  in  a  bail-bond  to  the  sheriff,  ante,  373,  but  instead  of  stating  the 


(a)  By  sect.  7  of  the  act, "  Such  warrant  shall  be  indorsed  with  the  amount 
of  debt  and  costs  claimed  by  the  plaintiff  in  such  manner  as  writs  of  capias 
are  now  directed  to  be  indorsed,  and  on  payment  of  the  amount  so  indorsed 
all  proceedings  shall  be  stayed,  and  the  person  so  arrested  be  discharged 
from  custody,  and  he  shall  be  at  liberty  afterwards  to  tax  the  costs  so  in- 
dorsed as  if  he  had  been  arrested  under  a  writ  of  capias." 

(6)  The  1st  section  requires  the  issuing  and  service  of  this  writ.  By 
sect.  3,  "  The  warrant  or  warrants  which  shall  be  issued  by  virtue  of  this  act 
shall  be  auxiliary  only  to  the  processes  now  in  use,  and  shall  be  wholly  void 
and  of  none  effect  whatsoever  as  a  protection  to  the  person  on  whose  behalf 
such  warrant  shall  have  issued,  unless  such  writ  of  capias  shall  be  issued 
and  served  in  manner  aforesaid."  It  is  the  practice  to  obtain  a  judge's  order 
for  this  capias,  and  it  is  apprehended  that  it  is  necessary  to  obtain  one,  as 
in  other  cases  of  arrest  where  the  defendant  is  going  abroad. 

(c)  By  sect.  5  of  the  Absconding  Debtors  Act,  1851,  "  It  shall  be  lawful 
for  any  person  arrested  upon  any  such  warrant  forthwith  before  the  issuing 
of  the  said  writ  of  capias  to  pay  the  debt  and  costs  which  shall  be  indorsed 
on  such  warrant  to  the  said  messenger  or  high  bailiff  as  aforesaid,  or  to  enter 
into  a  bail-bond  to  such  messenger  or  high  bailiff,  with  two  sufficient  sureties 
for  the  amount  which  shall  be  indorsed  on  such  warrant,  conditioned  to  put 
in  special  bail  as  required  by  the  said  warrant,  or  to  make  deposit  of  the 
sum  indorsed  on  such  warrant,  together  with  10/.  for  costs,  and  thereupon 
he  shall  be  entitled  to  be  discharged  from  custody,  and  such  messenger  or 
high  bailiff  is  hereby  authorized  to  discharge  such  person  accordingly." 

By  sect.  6,  "  As  soon  as  the  person  so  arrested  as  aforesaid  has  been  taken 
into  custody,  or  detained  under  the  writ  of  capias  hereinbefore  mentioned, 
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obligors  to  be  bound  "to  the  sheriff,"  state  them  to  be  bound  "to 

M.  M.  messenger  of  the  court  of  Bankruptcy  for  the district,  in 

the  county  of [or  "  H.  B.  the  high  bailiflP  of  the  county  court  of 

,  hela  at ,'  as  the  case  may  be\ 

Whereas  the  above-bounded  C.  D.  was  on arrested  by  the  said 

M.  M.  by  virtue  of  a  warrant  granted  by ,  bearing  date  the 

day  of  ,  A.D.  18 — ,  to  the  said  M.  M,  directed :  And  whereas  a 

copy  of  the  said  warrant,  together  with  every  memorandum  or  notice 
subscribed  thereto,  and  all  indorsements  thereon,  was  on  the  execution 
thereof  delivered  to  the  said  C,  D.:  And  whereas  he  was  by  the  said 
■warrant  required  to  cause  special  bail  to  be  put  in  for  him  in  the  court 
of  Queen's  Bench  ["  Common  Pleas,"  or  "  Exch.  of  Pleas"]  to  an 
action  at  the  suit  of  ^.  B.:  Now  the  condition  of  this  obligation  is 
such,  that  if  the  said  C.  J),  do  cause  special  bail  to  be  put  in  for  him 
to  the  said  action  in  the  said  court,  as  required  by  the  said  warrant, 
then  this  present  obligation  to  be  void  and  of  no  force,  otherwise  to 
stand  and  remain  in  fiDl  force,  vigour  and  effect 


8.  Assignment  of  Bail-bond, 

Know  all  men  by  these  presents,  that  I,  the  within-named  M.  M,, 
messenger  \or  "the  high  bailiff"]  of,  &c. (see  supra),  at  the  re- 
quest of  <S.  S.y  esquire,  sheriff  of  the  county  of ,  do  hereby  assign 

to  him  the  said  S.  S.,  sheriff  aforesaid,  the  within- written  bail-bond, 
pursuant  to  tlie  provisions  of  the  Absconding  Debtors  Arrest  Act,  1851. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 

day  of ,  in  the  year  of  our  Lord  18 — • 


the  force  and  effect  of  the  said  warrant  so  granted  as  aforesaid  shall  imme- 
diately cease  and  determine,  and  the  said  sheriff  shall  hold  the  said  person 
under  or  by  virtue  of  the  said  writ  of  capias,  in  like  maimer  as  if  the  said 
person  had  been  first  arrested  under  and  by  virtue  of  the  same,  or  in  case 
the  person  so  arrested  shall  have  made  deposit  with  the  said  messenger  or 
high  bailiff  as  aforesaid,  or  entered  into  such  bail  bond  as  aforesaid,  then, 
upon  delivery  to  the  messenger  or  high  bailiff  respectively  by  whom  such 
person  was  arrested  of  a  copy  of  the  warrant  granted  by  the  sheriff  upon 
such  writ  of  capias  as  aforesaid,  the  said  messenger  or  high  bailiff  shall  pay 
over  to  such  sheriff  as  aforesaid  the  sa'd  deposit,  or  assign  to  the  said  sheriff 
such  bail-bond  as  aforesaid,  and  the  said  sheriff  shall  then  hold  the  said 
deposit  or  bail-bond,  and  shall  be  entitled  to  enforce  the  said  bail-bond  in  his 
own  name,  or  to  assign  the  same,  in  the  same  manner  as  if  the  said  person 
had  been  first  arrested  on  the  said  writ  of  capias  and  the  said  deposit  had 
been  made  or  bail-bond  entered  into  with  the  said  sheriff:  provided  always, 
that  the  said  sheriff  shall  not  be  in  any  manner  liable  or  answerable  for  any 
default,  misbehaviour  or  miscarriage  of  the  person  to  whom  such  warrant 
was  addressed,  or  of  the  person  or  persons  making  the  arrest  under  and  by 
virtue  of  the  said  warrant:  provided  also,  that  if  no  writ  of  capias  be  issued 
and  served  within  seven  days  from  the  date  of  the  said  warrant,  including 
the  day  of  such  date,  the  person  arrested  under  such  warrant  shall  be  en- 
titled to  be  discharged  from  custody,  or  in  case  the  deposit  has  been  made 
with,  or  bail-bond  given  to,  the  said  messenger  or  high  bailiff,  then  the  said 
deposit  shall  be  returned,  and  the  said  bail-bund  given  up  to  be  cancelled." 
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9.  Summons  of  Judge  at  Chambers  to  set  aside  the  Warrant  (a). 

In  the  matter  of  a  warrant  for  the  ^       Let  A.  B.  {the  creditor),  his 

arrest  of  C  Z>.,  granted  by , 

esquire,  judge  of  the  county  court 
of shire,  held  at  ,   [or 


attorney  [&c.  formal  parts  as 
usual'\,  to  show  cause  why  a 
warrant  granted  by {as  in 


"  commissioner  of  bankruptcy  for  v  the  margin),  dated ,  for  the 


the district"],  on  the  appli 

cation  of  A.  B.   {the  creditor) 

under  the   Absconding    Debtors 

Arrest  Act,  1851.  ) 

said  A.  B.  should  not  pay  the  said  C.  J),  his  costs  of  and  occasioned 
by  this  application.     Dated 


arrest  of  C.  D.  should  not  be  set 
aside  and  vacated  on  the  ground 
that  [&c.  state  the  grounds  of 
the  application'],  and  why  the 


10.  Summons  for  the  like  Purpose,  hy  the  Judge  of  the  County  Court^ 
or  hy  the  Commissioner  who  granted  the  Warrant. 

[Same  title  as  in  preceding  form.]    Let  the  said  A.  B.,  his  attorney 

or  agent,  attend  at  the  county  court  of ,  held  at ,  [or  "  at 

the  court  of  Bankruptcy  in ,"  or  "  at  my  lodgings  in  "],  on 

,  at o'clock  in  the noon,  to  show  cause  why  a  warrant 

granted  by  me  [&c.  conclude  as  in  the  preceding  form.] 

11.  Affidavit  in  Support  thereof 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I,  C.  D.  of ,  ,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  I  have  been  informed  and  believe  that  a  warrant,  dated  on  or 

about  the day  of ,  a.d. ,  hath  been  granted  by  , 

esquire,  judge  of  the  county  court  of shire,  held  at [or  "  com- 
missioner of  bankruptcj'  for  the  district"],  on  the  application  of 

A.  B,,  directed  to  the  messenger  of  the  said  court  of  Bankruptcy  [or 
"  to  the  high  bailiflp  of  the  said  county  court"],  authorizing  him  to 
arrest  me. 

2.  Such  warrant  was  obtained,  as  I  am  informed  and  believe,  under 
the  provisions  of  the  Absconding  Debtors  Arrest  Act,  1851, 

3.  [Here  state  the  facts  under  which  the  application  is  made,  and 
which  are  intended  to  support  it.] 

{a)  By  sect  8,  "It  shall  be  lawful  for  any  person  for  whose  arrest  a 
warrant  shall  have  been  granted  to  make  application,  either  before  or  after 
arrest  shall  have  been  made  by  virtue  of  the  said  warrant,  and  before  a  writ 
of  capias  shall  have  been  issued  as  aforesaid,  to  any  commissioner  of  bank- 
rupt or  county  court  judge  as  aforesaid,  or  to  any  judge  of  the  said  superior 
courts,  or  to  the  court  mentioned  in  the  affidavit  of  debt  or  warrant  for  the 
arrest,  for  a  summons  or  rule  calling  upon  the  creditor  who  shall  have  ob- 
tained such  warrant  to  show  cause  why  the  warrant  should  not  be  set  aside 
and  vacated,  if  such  application  shall  be  made  before  arrest,  or  why  the 
debtor  should  not  be  discharged  out  of  custody,  if  the  application  should  be 
made  after  arrest,  and  that  it  shall  be  lawful  for  such  commissioner,  or  judge 
or  court,  to  make  absolute  or  discharge  such  summons  or  rule,  and  direct 
the  costs  of  the  application  to  be  paid  by  either  party,  or  to  make  such  other 
order  therein  as  to  such  commissioner,  judge  or  court  shall  seem  fit:  pro- 
vided that  any  such  order  made  by  a  judge  may  be  discharged  or  varied  by 
the  court,  on  application  made  thereto  by  either  party  dissatisfied  with  such 
order." 
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12.  Order  thereon. 

An  order  herein  may  be  readily  framed  from  the  terms  of  the  sum- 
mons. 


13.  Summons  to  discliarge  Defendant  out  of  Custody  (a). 

ISame  title  as  supra,  No.  9.]  Let  A.  B.  {the  creditor),  his  attorney 
r&c.  formal  parts  as  usual'],  to  show  cause  why  C.  D,  should  not  be 
discharged  out  of  tlie  custody  of  the  messenger  [or  "  high  bailiff,"  &c.] 
of ,  on  the  ground  that  [&c.  state  the  grounds  on  which  the  dis- 
cliarge is  sought],  and  why  the  said  A.  B.  should  not  pay  the  said 
C.  D.  his  costs  of  and  occasioned  by  the  arrest  herein,  and  of  this  ap- 
plication.   Dated . 


14.  Affidavit  in  support  of. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

(Entitle  it  in  the  cause,  if  any  pending.) 
I,  C.  D.  of , ,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  I  was  on last  {^or  "instant"]  arrested  under  and  by  virtue 

of  a  warrant  granted  by ,  and  I  am  now  in  custody  of  the  sheriff 

of [or  "  the  high  bailiff  of ,"  or  "  in  the  gaol  of ,"  as 

the  case  may  be],  under  colour  and  by  virtue  of  the  said  warrant. 

2.  A  true  copy  of  the  said  warrant,  as  served  upon  me  at  the  time  of 
my  being  so  arrested,  is  hereunto  annexed  marked  A.  [annex  a  copy.l 

3.  [Here  state  the  facts  upon  which  the  application  is  to  be  supported,] 


14.  Order  thereon. 
This  may  be  readily  framed  from  the  terms  of  the  summons. 

(a)  See  the  8th  section  of  the  act,  ante,  424. 
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BOOK  V. 

TRIAL  OF  QUESTIONS  OF  FACT  AND  LAW  WITHOUT 
PLEADINGS— FEIGNED  ISSUES,  &c. 


CHAPTER  I. 

TRIAL  OF  QUESTIONS  OF  FACT  WITHOUT  PLEADINGS 
UNDER  C.  L-  P.  ACT,  1852,  s.  42(a). 


1.  Affidavit  to  obtain  an  Order  for  the  Trial  of  a  Q^estion  of  Fact 
without  Pleadings,  under  C.  L.  P.  Act,  1852,  s.  42  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  P.  A.  of ,  attorney  for  the  above-named  plaintiff  [or  "  de- 
fendant"] in  this  cause  [or  "  C.  C,  clerk  to  Mr.  A.  A.  of ,  the 

attorney  for  the  above-named  plaintiff  in  this  cause,  and  as  such  clerk 
having  the  conduct  and  management  thereof,"  or  any  other  person 
competent  to  make  the  affidavit],  make  oath  and  say  as  follows,  that  is 
to  say, 

1.  This  action  was  commenced  by  a  writ  of  summons  issued  out  of 

this  honourable  court,   and  tested  the  day  of  last  [or 

"  next"],  and  that  judgment  hath  not  yet  been  signed  herein,  and  that 

it  is  brought  to  recover  [here  state  shortly  what  the  action  is 

brought  for ;  for  example,  "to  recover  £ damages  alleged  to  have 

been  sustained  by  the  plaintiff  by  reason  of  the  unsoundness  of  a  horse 

which  the  defendant  sold  to  the  plaintiff  on  or  about  the day  of 

last,  with  a  warranty  that  the  same  was  then  sound,  and  which 

the  plaintiff  alleges  it  was  not"],  and  the  said  defendant  disputes  [state 
shortly  the  fact  which  defendant  disputes,  which  may  be  thus:  "the 
said  breach  of  the  said  warranty."] 

2.  The  said  plaintiff  and  defendant  are  agreed,  and  have  consented 


(a)  See  the  enactment,  1  Pr.  10th  ed.  851.  Under  this  enactment,  where 
the  parties  are  agreed  upon  what  question  or  questions  of  facts  are  to  be 
tried,  they  may  obtain  an  order  for  the  trial  of  those  questions  without 
pleadings,  and  thereby  a  saving  of  costs  may  be  effected,  as  well  as  any  risk 
of  being  defeated  upon  the  pleadings  not  properly  raising  the  questions  of 
fact  to  be  tried,  and  the  judgment  may  be  moulded  to  meet  the  circum- 
stances of  each  case.  The  parties  to  obtain  the  order  must  satify  the  court 
or  judge  that  they  have  a  bona  fide  interest  in  the  questions  to  be  decided  on 
(see  Doe  v.  Duntze,  6  Com.  B.  100),  and  that  the  same  are  fit  to  be  tried. 
The  enactment  does  not,  it  seems,  extend  to  an  action  of  ejectment  or 
replevin,  the  interpretation  clause,  sect.  227,  limiting  the  word  "  action"  to 
mean  a  personal  action  brought  by  writ  of  summons  in  any  of  the  superior 
courts.    (See  1  Pr.  10th  ed.851.) 
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that  the  said  question  whether  or  not  [state  shortly  the  question,  which 
may  be  thus:  '•  wliether  or  not  the  said  horse  at  the  time  of  the  said 
sale  was  unsound"]  shall  be  decided  between  them,  and  tried  by  a  jury 
without  any  formal  pleadings. 

3.  [If  the  parties  have  entered  into  an  offreementfor  the  payment  of 
money,  it  may  be  stated  thus:  "By  an  agreement  in  writing  made  and 
entered  into  on last,  between  the  said  plaintiff,  by  me  as  his  at- 
torney and  with  his  authority,  and  by  the  said  defendant  by  D.  A.  his 
attorney  (or  "  by  the  said  plaintiff  and  the  said  defendant,"  if  they 
signed  it),  it  was  agreed  that,  &c."  state  the  contents.] 

4.  I  am  informed  and  believe  that  the  said  plaintiff  and  defend- 
ant have  a  bond  fide  interest  in  the  decision  of  the  said  question  ;  and 
I  am  advised  and  believe  that  the  same  is  fit  to  be  tried  by  a  jury. 

Sworn  [&c.  oa  usual,  see  post,  ^^  AjffidavitsJ"]  P.  A. 


2.  Agreement  betvoeen  the  Parties  for  the  Payment  of  Money  upon 
the  finding  of  the  Jury  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C  D.  defendant. 
We,  the  attomies  for  and  on  behalf  of  the  above-named  parties,  do 
hereby  agree  that  the  question  [or  "  questions"]  between  them  as  to 

whether,  &c. (here  shortly  state  the  question  or  questions  to  be 

decided,  though  it  may  not  be  absolutely  necessary  to  do  so  in  this 
agreement)  shall  be  decided  by  a  jury,  and  we  consent  that  a  judge's 
order  shall  be  made,  if  a  judge  shall  think  fit  to  make  the  same,  for 
the  trial  of  the  said  question  [or  "  questions"]  without  any  formal 
pleadings ;  and  we  further  agree,  that,  upon  the  finding  of  the  said 
jury  in  the  aflBrmative  [or  "  negative,"  as  the  case  may  be]  of  the  said 

question,  the  sum  of  £ shall  be  paid  by  the  defendant  to  the 

plaintiff  [or  "  by  the  plaintiff  to  the  defendant,"  as  the  case  may  be, 
and  according  to  what  the  action  is  for],  with  costs  of  the  action. 
( If  the  parties  agree  that  the  issue  shall  be  tried  without  payment  of 
costs  by  either  party  this  should  be  so  expressed,  otherwise  the  costs 
will,  by  sect.  48,  follow  the  event,  and  harye  to  be  paid  by  the  unsuc- 
cessful party.  If  the  parties  do  not  intend  that  execution  should  issue 
immediately  upon  the  judgment  to  be  entered  up  on  the  finding  of  the 
Jury  they  should  insert  an  express  clause  to  that  effect,  showing  when 
it  may  be  issued.  Conclude  thus:)  And  we  further  agree,  that  a 
judge's  order  may  be  made,  embodying  in  it  this  agreement,  if  the 
judge  shall  think  fit     Dated . 

P.  A.  plaintiff's  attorney. 

D.  A.  defendant's  attorney. 


3.  Summons  to  obtain  an  Order  for  the  Trial  of  an  Issue  on  a  Ques- 
tion or  Questions  of  Fact  without  Pleadings. 

[Formal  parts  a«  usual,]  "  to  show  cause  why  the  parties  in  this 
action  should  not  proceed  to  a  trial  of  the  question  [or  *  questions']  of 
fact  in  dispute  between  them  without  any  formal  pleadings,  and  why 

(a)  This  form  is  framed  to  meet  the  agreement  provided  for  by  the  43rd 
section  of  the  C.  L.  P.  Act,  1852,  which  see,  1  Pr.  10th  ed.  852.  The  par- 
ties may  enter  into  the  agreement  if  they  think  fit  They  are  not  bound  to 
do  so  ;  but  in  most  cases  it  is  desirable  that  they  should. 
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the  agreeraent  (if  any  in  fact  entered  into)  herein  of  the instant 

should  not  be  embodied  in  the  judge's  order,  if  any,  to  be  made 
herein,  and  why  in  the  meantime  all  further  proceedings  should  not 
be  stayed." 

4.  Judge's  Order  thereon. 

B.  "^  Upon  hearing  the  attornies  or  agents  on  both  sides,  and  on 
V.  >  reading  the  affidavit  of  P.  A.,  and  by  consent,  I  do  order  that 
D.  J  the  parties  in  this  action  proceed  to  the  trial  of  the  questions  of 
fact  which  they  have  agreed  upon  to  be  decided  between  them  ;  viz. 

whether  or  not {state  the  question  or  questions  of  fact  agreed  on 

to  be  decided),  without  any  formal  pleadings.  [^If  the  parties  have 
already  entered  into  the  agreement  provided  for  in  sect.  43,  here  state 
it.  It  may  be  stated  thus :  "  The  parties  agreeing  further,  and  I  do 
order  accordingly,  that,  upon  the  finding  of  the  jury  in  the  affirmative 

{or  '  negative')  of  the  said  question,  a  sura  of  £ {or  *  a  sum  to  be 

ascertained  by  the  jury  upon  a  question  inserted  in  the  issue  for  that 
purpose')  shall  be  paid  for  the  defendant  {or  '  plaintiff')  to  the  plain- 
tiff (or  'defendant')  with  the  costs  of  the  action."  If  execution  is 
agreed  not  to  be  issued  for  the  amount  immediately  after  the  finding 
o/"  the  jury,  then  the  order  should  state  such  agreement  accordingly. 
If  the  parties  have  not  already  entered  into  this  agreement,  and  after- 
wards done  so,  then  there  must  be  a  subsequent  order  embodying  it. 
Conclude  thus:]  And  I  further  order,  that  in  the  meantime  all  further 

proceedings  be  stayed.     Dated . 

{Judge's  or  Baron's  signature.) 


5.  The  Issue  on  a  Question  or  Questions  of  Fact  without  Pleadings, 
where  the  Jury  are  not  required  to  ascertain  any  Sum  to  be  paid 
by  either  Party  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of  ,  a.d.  18—. 

^       Whereas  A.  B.  has  sued  C.  D.,  and  affirms  and 

to  wit.  S   denies [liere  state  the  question  or  questions  of  fact 

to  be  tried;  for  example,  assuming  that  the  action  is  for  damages  for 
tlie  breach  of  warranty  of  soundness  of  a  horse,  and  the  only  question 
of  fact  in  dispute  is  such  unsoundness,  the  question  may  be  stated  thus : 
''  The  plaintiff  affirms,  and  the  defendant  denies,  that  a  horse  which 
the  defendant  sold  to  the  plaintiff,  and  which  the  plaintiff  bought  of 

him,  on ,  with  a  warranty  by  the  defendant  to  the  plaintitf  that 

the  same  was  sound,  was  then  unsound  {b)."  If  there  be  any  other 
question  of  fact  to  be  tried,  state  it  accordingly.  The  commencement 
of  it  may  be  thus :    "  And  the  plaintiff  {or  *  the  defendant')  also 

affirms,  and  the  defendant  (or  *  the  plaintiff')  denies,  that {c)."*] 

And  it  has  been  ordered  by  the  Hon.  Mr.  Justice  [or  "  Baron"] 

,  according  to  the  C.  L.  P.  Act,  1852,  that  the  said  question  [or 

"  questions"]  shall  be  tried  by  a  jury :  Therefore  let  the  same  be  tried 
accordingly. 

(a)  The  C.  L.  P.  Act,  1852,  sect.  42,  prescribes  the  greater  part  of  this 
form. 

(i)  This  example  is  not  given  in  the  form  prescribed  by  the  Act. 
(c)  This  is  not  in  the  form  given  by  the  Act. 
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6.  The  like,  where  the  Jury  are  required  to  ascertain  a  Sum  to  be 
paid  hy  one  of  the  Parties  (a). 

[^Proceed  as  in  the  preceding  form  to  the  asterisk  *,  and  then  state 
the  question  for  the  purpose  of  the  jury  ascertaining  the  damages  or 
money  to  be  paid  by  either  party  to  the  other,  which,  in  the  example 
given  in  the  preceding  form,  whei-e  the  principal  question  is  as  to  the 
breach  of  warranty  of  soundness  of  a  horse,  may  be  stated  thus :] 
"  And  the  plaintiff  also  affirms,  and  the  defendant  denies,  that  the 

plaintiff  has  sustained  damages  to  the  amount  of  £ by  reason  of 

the  said  horse  being  unsound ;  and  it  has  been  agreed  between  them, 
in  pursuance  of  the  statute,  and  which  agreement  is  embodied  in  the 
order  hereafter  mentioned,  that  if  the  jury  find  in  the  affirmative  of 
the  said  first  question,  then  the  defendant  shall  pay  to  the  plaintiff  the ' 
amount  of  such  damages  as  he  has  sustained  by  reason  of  the  un- 
soundness of  the  said  horse;  and  that  the  amount  thereof  shaU  be 
ascertained  by  the  jury  according  to  the  C.  L.  P.  Act,  1852."  {Con- 
clude thus :)  "  And  it  has  been  ordered  by  the  Hon.  Mr.  Justice  [or 

'  Baron']  ,  according  to  that  Act,  that  the  said  question  \or 

'  questions']  shall  be  tried,  and  the  said  sum  [or  '  damages']  shall  be 
ascertained  by  a  jury  :  Therefore  let  the  same  be  tried  and  ascertained 
accordingly." 


7.  Notice  of  Trial  tJiereon — Evidence — Nisi  Prius  Secord,  Trial,  Sfc. 
The  same  as  in  ordinary  cases. 


8.  Postea  in  either  of  the  above  Issues. 

Afterwards,  on  the day  of ,  a.d. {.first  day  of  the 

sittings,  if  in  London  or  Middlesex  ^  or,  if  at  the  assizes,  the  commis- 
sion day),  before  the  Right  Hon. ,  her  majesty's  chief  justice, 

assigned  to  hold  pleas  in  the  court  of  our  lady  the  Queen,  before  the 

Queen  herself  [or  in  C.  P.  "  before  Sir ,  knight,  her  majesty's 

chief  justice  assigned  to  hold  pleas  in  her  majestj''s  court  of  the  Bench," 

or  in  the  Exch.  "  before  the  Right  Hon. ,  her  majesty's  chief 

baron  of  her  court  of  Exch."  or,  if  at  the  assizes,  say  "  before  

and ,  justices  of  our  lady  the  Queen,  assigned  to  take  the  assizes 

in  and  for  the  within  county"],  come  the  parties  within  mentioned, 
and  a  jury  of  the  said  county  being  summoned  also  come,  who  being 
sworn  to  try  the  matters  in  question  between  the  said  parties,  upon 

their  oath  say,  that [here  state  the  affirmative  or  negative  of  the 

question  as  found  by  the  jury,  and  which  might  be,  for  example,  thus: 
"  That  the  horse  within  mentioned  was  at  the  time  of  the  warranty 
within  mentioned  unsound."]  [If  there  were  two  or  more  questions, 
then  state  the  finding  of  the  jury  accordingly  upon  each,  commencing 
each  finding  thus :  "  And  the  jury  aforesaid,  upon  their  oath  afore- 
said, further  say,  that ."]     [If  the  jury  are  to  ascertain  a  sum  of 

money  or  damages  to  be  paid  by  the  one  party  to  the  other,  according 
to  an  agreement  between  the  parties  to  that  effect,  under  the  4:3rd 

(o)  This  form  is  taken  from  that  given  by  the  Act  and  altered  to  meet  the 
case,  where  the  parties  have  agreed  according  to  the  43rd  sect,  that  the  jury 
shall  ascertain  w  hat  damages  or  sum  of  money  shall  be  paid  by  either  party 
to  the  other. 
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section  of  the  C.  P.  Act,  1852,  then  state  the  ascertaining  by  them  of 
the  sum  or  damages,  according  as  the  question  is  raised  in  the  issue,  and 
which,  for  example,  may  be  thus :  "  And  the  jury  aforesaid,  on  their 

oath  aforesaid,  do  ascertain  that  £ is  the  amount  of  the  damages 

sustained  by  the  within-named  plaintiff  by  reason  of  the  said  horse 
being  unsound  as  aforesaid,  and  to  be  paid  by  the  defendant  to  the 
plaintiff  over  and  above  the  plaintiff's  costs  of  suit"]  :  Therefore,  &c. 


9.  Judgment  thereon,  where  the  Jury  have  ascertained  a  Sum  or 

Damages  to  be  paid  by  the  Defendant  to  the  Plaintiff. 

[  Copy  the  issue,  then  the  postea,  and  then  state  the  judgment  thus :] 
Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the 

defendant  the  said  £ ,  and  £ for  his  costs  of  suit. 

[Insert  tlie  marginal  note  as  directed  at  the  foot  of  the  form,  ante, 

241.] 

10.  The  Uhe,  where  the  Parties  have  agreed  on  the  Sum,  and  it  has 

not  been  ascertained  by  the  Jury. 

\Copy  ike  issue,  then  the  postea,  and  afterwards  proceed  thus{\ 
And  the  parties  in  the  said  action,  having  entered  into  an  agreement 
in  writing  before  the  trial  of  the  said  issue,  that,  upon  the  finding  of 
the  jury^  in  the  affirmative  \(/r  "negative"]  of  the  said  issue  \or 

"  issues"],  the  sum  of  £ should  be  paid  by  the  defendant  to  lEhe 

plaintiff,  with  the  costs  of  the  action  ;  and  the  said  agreement  having 
been  embodied  in  the  order  hereafter  mentioned  [or  "  in  an  order  made 

herein  by  the  Hon.  Mr.  Justice  (or  *  Baron') "]  :  Therefore  it  is 

considered  that  the  plaintiff  do  recover  against  the  defendant  the  said 
£ ,  and  £ for  his  costs  of  suit. 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  form,  ante, 
241.] 

11.  The  Uhe,  for  Costs  only,  where  no  Sum  or  Damages  are  agreed 
on,  or  ascertained  by  a  Jury. 

[Copy  the  issue,  then  the  postea,  and  afterwards  proceed  to  state 
the  judgment  itself,  thus :]  Therefore  it  is  considered  that  the  plaintiff 

do  recover  against  the  defendant  £ for  his  costs  of  suit.    (Tfie  costs 

will  follow  the  event  (see  sect.  48  of  the  C.  L.  P.  Act,  1852)  if  no 
agreement  has  been  entered  into  as  to  them,  under  sect.  43  {Id.) ;  and 
if  there  has,  they  will  depend  upon  such  agreement.) 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  form,  ante, 
241.] 

12.  Execution  in  either  of  the  above  Cases. 

The  same  as  in  ordinary  cases  on  a  judgment  after  verdict  See  the 
forms,  ante,  "  Execution." 


CHAP.  II.]  (     431      ) 


CHAPTER  II. 

TRIAL    OF    QUESTIONS    OF    LAW    WITHOUT    PLEADINGS, 
UNDER  C.  L.  P.  ACT,  1852,  s.  46,  and  C.  L.  P.  ACT,  1854(a). 


1.  Judge's  Order  for  a  Special  Case  on  a  Question  of  Law  without 
Pleadings,  under  C.  L.  P.  Act,  1852,  s.  46  {b). 

B.  ■)  Upon  hearing  the  attornies'  agents  on  both  sides,  and  by  con- 
V.  >  sent,  I  do  order  that  the  parties  in  this  action  shall  be  at  liberty 
D.  J  to  state  the  question  [or  "questions"]  of  law  herein  in  a  special 
case  for  the  opinion  of  the  court  without  any  pleadings  [If  the  parties 
have  already  .entered  into  the  agreement  provided  for  in  sect.  47,  here 
state  it.  It  mag  be  stated  thus:  "  the  parties  agreeing  that,  upon  the 
judgment  of  the  court  being  given  in  the  affirmative  (or  '  negative')  of 
the  question  (or  *  questions')  of  law  raised  by  the  special  case  herein, 

£ (or  *  a  sum  of  money  to  be  ascertained  by  the  court,  or  in  such 

manner  as  the  court  may  direct')  shall  be  paid  by  the  defendant  (or 
'plaintiff')  to  the  plaintiff  (or  'defendant')  with  (or  'without')  the 
costs  of  the  action."]  (If  the  execution  is  agreed  not  to  be  issued 
far  the  amount  immediately  after  the  Judgment  is  given,  the  order 
should  state  the  agreement  accordingly.  If  the  parties  hare  not  already 
entered  into  this  agreement,  and  uftencards  do  so,  then  there  must  be  a 
subsequent  order  embodying  it;  conclude  thus:)  And  I  further  order 

that  in  the  meantime  all  further  proceedings  be  stayed.     Dated . 

{Judge's  or  Baron's  signature.) 


2.  Agreement  between  the  Parties  as  to  Payment  of  Money  according 
to  the  Judgment  on  the  Special  Case  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
We,  the  attornies  for  the  above-named  parties,  agree  that,  upon  the 
judgment  of  the  court  being  given  in  the  affirmative  [or  "  negative"] 
of  the  question  [or  "questions"]  of  law  raised  by  the  special  case 

herein,  £ [or  "  a  sum  of  money  to  be  ascertained  by  the  court, 

or  in  such  manner  as  the  court  may  direct"]  shall  be  paid  by  the  de- 
fendant [or  "  plaintiff"]  to  the  plaintiff  [or  "  defendant"]  with  [or 
"without"]  the  costs  of  the  action.    (If  the  parties  do  nut  intend  that 

(a)  See  forms  of  special  cases,  &c.,  where  there  has  been  a  compulsory 
reference  under  the  C.  L.  P.  Act,  1854,  po«^  "Arbitration." 

(6)  See  the  enactments  as  to  this  in  1  Pr.  1 0th  ed.  853.  An  order  will 
not  be  granted  for  the  special  case  if  there  be  reason  to  believe  that  the 
action  is  not  bond  fide  brought  to  determine  a  matter  really  in  controversy 
between  the  parties ;  as  if  the  action  be  a  mere  friendly  suit  for  the  purpose 
of  obtaining  the  opinion  of  the  court  upon  the  construction  of  a  will,  or  the 
like  :  (see  Doe  v.  Duntze,  6  Com.  B.  100.) 

(c)  See  sect  47  of  the  Act. 
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execution  should  issue  immediately  upon  the  Judgment  being  entered 
they  should  insert  an  express  clause  to  that  effect,  shoioing  when  it 
may  be  issued.  If  no  agreement  as  to  the  costs  of  the  action  is  entered 
into,  they  will  follow  the  event,  and  be  recovered  by  the  successful 
party,  see  sect.  48.)  And  it  is  further  agreed,  that  a  judge's  order 
may  be  made  embodying  in  it  this  agreement,  if  the  judge  shall  think 
fit.    Dated . 

P.  A.,  plaintiff's  attorney. 

D.  A.,  defendant's  attorney. 

[If  the  parties  agree  not  to  bring  error,  this  should  be  expressed  in 
the  agreement,  see  32n<f  sect,  of  the  C.  L.  P.  Act,  1854.] 


3.  Special  Case  on  a  Question  of  Law  without  Pleadings  {a). 

lu  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C  D.  defendant. 

This  is  an  action  brought  by  the  plaintiff  against  the  defendant  for 

the  recovery  of  £ {state  shortly  what  the  action  is  brought  for), 

and  by  the  consent  of  the  parties  and  by  the  order  of  the  Hon.  Justice 

[or  "  Baron"] ,  dated ,  according  to  the  C.  L.  P.  Act,  1852, 

the  following  case  has  been  stated  for  the  opinion  of  the  court  without 
any  pleadings.  [Here  state  shortly  the  material  facts  of  the  case  as 
agreed  on,  and  which  will  raise  the  question  or  questions  of  law  to  be 
decided  by  the  court.     Conclude  thus :] 

The  question  [or  "  questions"]  for  the  opinion  of  the  court  is  [or 
«  are"] 

First,  whether 

Second,  whether 

If  the  court  shall  be  of  opinion  in  the  affirmative  *  [or  "  negative," 
as  the  case  may  be],  then  judgment  shall  be  entered  up  for  the  plaintiff 
for  £ and  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative  [or  "affirmative,"  as 
the  case  may  be],  then  judgment  of  nol.  pros.,  with  costs  of  defence, 
shall  be  entered  up  for  the  defendant. 


4.  Judgment  for  the  Plaintiff  on  a  Special  Case  where  no  Agreement 
between  the  Parties  as  to  the  Sum  to  be  paid  beyond  the  Agree- 
ment contained  in  the  Case  itself  {b). 

Copy  the  special  case,  and  then  proceed  thus:]  Afterwards,  on , 

come  here  the  parties  aforesaid  by  their  respective  attornies  aforesaid, 
and  the  court  is  of  opinion  that  [&c.  state  the  opinion  of  the  court  on 
the  question  or  questions  stated  in  the  case ;]  Therefore  it  is  considered 

that  the  plaintiff' do  recover  against  the  defendant  the  said  £ ,  and 

£ for  his  costs  of  suit. 

[In  the  margin,  opposite  the  words,  "  Therefore  it  is  considered," 

&c.,  write  *'  Judgment  signed  the day  of ,  18 — "  inserting 

tlie  day  of  signing  fnal Judgment.] 


(a)  This  is  provided  for  by  the  46th  section  of  the  Act.  See  the  form  of 
a  special  case  after  a  verdict  under  the  C.  L.  P.  Act,  1854,  s.  34,  post,  "New 
Trial." 

(6)  This  form  is  prescribed  by  R.  M.  V.  1854. 


CHAP.  II.]  Trial  of  Questions  of  Law  without  Pleadings.  433 

6.  The  like  far  Defendant. 

Copy  the  special  case,  and  then  proceed  thus :]  Afterwards,  on , 

come  here  the  parties  aforesaid  by  tlieir  respective  attornies,  and  the 

court  is  of  opinion,  that {state  the  opinion  of  the  court  on  tJie 

question  or  questions  stated  in  the  case,  and  then  state  the  Judgment 
thus:'\  Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  his 
writ,  and  that  the  defendant  go  thereof  without  day,  &c.  And  it  is 
further  considered,  that  the  defendant  do  recover  against  the  plaintiff 
£ for  costs  of  defence. 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  preceding 
form.'] 

6.  Judgment  thereon,  where  the  parties  have  agreed  on  a  Sum  to  be 
paid  by  the  Defendant  to  the  Plaintiff  with  Costs  of  Action. 

[Copy  the  special  case  and  then  proceed  thus ;]  Afterwards,  on 

come  here  the  parties  aforesaid,  and  the  court  is  of  opinion  that  [state 
the  opinion  of  the  court  on  the  question  or  questions  stated  in  the 
case  in  the  affirmative  or  negative,  as  the  case  may  be].  And  the 
parties  aforesaid  having  entered  into  an  agreement  in  writing  that,  upon 
the  judgment  of  the  court  being  given  in  the  affirmative  [or  "  nega- 
tive"] of  the  said  question  [or  "questions"!  of  law,  £ should  be 

paid  by  the  defendant  to  the  plaintiff,  with  the  costs  of  the  action ; 
and  the  said  agreement  having  been  embodied  in  the  said  order  of  the 
said  Mr.  Justice  [or  *'  Baron"]  .  [If  the  agreement  was  em- 
bodied in  a  subsequent  order  to  that  for  the  special  case,  then  say : 
"  and  the  said  agreement  having  been  embodied  in  an  order  made  herein 

by  the  Honourable  Mr.  Justice  {or  '  Baron') "]  :  Therefore  it  is 

considered,  that [state  the  opinion  of  the  court  over  again  in  the 

affirmative  or  negative  of  the  question  or  questions,  as  the  case  may 
be\  And  it  is  further  considered,  that  the  plaintiff  do  recover  against 
the  defendant  the  said  £, ,  and  £ for  costs  of  suit. 

[Insert  the  marginal  note  as  directed  at  the  foot  of  the  form  No.  4.] 


7.  77ie  like,  where  the  Parties  have  agreed  that  a  Sum  to  be  ascer- 
tained by  the  Court  shall  be  paid  to  the  Plaintiff. 

[Copy  the  special  case,  and  then  proceed  thus ;]     Afterwards,  on 

,  come  here  the  parties  aforesaid,  and  the  court  is  of  opinion  that 

[state  the  opinion  of  the  court  on  the  questions  stated  in  the  case  in  the 
negative  or  affirmative  as  the  case  may  be].  And  the  parties  aforesaid 
having  entered  into  an  agreement  in  writing,  that,  upon  the  judgment 
of  the  court  being  given  in  the  affirmative  [or  "  negative"]  of  the  said 
question  [or  "  questions"]  of  law,  a  sum  of  money  to  be  ascertained 
by  the  court,  or  in  such  manner  as  the  court  might  direct,  should  be 
paid  by  the  defendant  to  the  plaintiff,  with  the  costs  of  the  action ; 
and  the  said  agreement  having  been  embodied  in  the  said  order  of  the 
said  Mr.  Justice  [or  "  Baron"]  .  [If  the  agreement  was  em- 
bodied in  a  subsequent  order  to  that  for  the  special  case,  then  say, 
*'  and  the  said  agreement  having  been  embodied  in  an  order  made 

herein  by  the  Honourable  Mr,  Justice  {or  '  Baron')  ."]     And 

the  court  having  ascertained  that  £ is  the  sum  which  should  be  so 

paid :  Therefore  it  is  considered,  that  [state  the  opinion  of  the 

court  over  again  in  the  affirmative  or  negative,  as  the  caxf  may  be]. 
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And  it  is  further  considered  that  the  plaintiff  do  recover  against  the 

defendant  the  said  £ ,  and  £ for  costs  of  suit. 

[Insert  the  marginal  note  as  directed  at  the  foot  of  form,  supra, 
No.  4.] 

8.  Execution  thereon. 

The  same  as  in  ordinary  cases  on  a  judgment  after  verdict.    See  the 
forms,  ante,  "Execution.'^ 


9.  Proceedings  in  Error. 

By  the  32nd  sect,  of  the  C.  L.  P.  Act,  1854,  error  may  be  brought 
on  a  special  case  in  the  same  manner  as  on  a  judgment  on  a  special 
verdict,  unless  the  parties  agree  to  the  contrary,  and  the  proceedings 
for  bringing  a  special  case  before  the  court  of  error  shall,  as  nearly  as 
may  be,  be  the  same  as  in  the  case  of  a  special  verdict ;  see  the  forms 
of  proceedings  in  error,  ante,  254,  &c.,  and  on  a  special  verdict,  ante, 
246. 


10.  Judgment  of  Affirmance  hy  Court  of  Error  in  Exchequer 
Chamber  on  a  Special  Case  (a). 

[  Copy  to  the  end  of  the  judgment  on  the  roll  in  the  action,  and  then 

proceed  thus :]  Afterwards  on  (J:he  day  of  lodging  the  note  of 

error)  the  defendant  [or  "plaintiff"]  delivered  to  one  of  the  masters 
of  the  court  here  a  memorandum  in  writing  in  the  form  required  by  and 
according  to  the  statute  in  that  case  made  and  provided,  alleging  that 
there  was  error  in  law  in  the  record  and  proceedings  aforesaid ;  and 

afterwards  on {the  day  of  making  tlie  entry  of  the  suggestion  on 

the  roll)  the  defendant  [or  "  plaintiff"]  said  that  there  was  no  error 

therein :  And  thereupon  afterwards  on (the  day  of  giving  judg- 

ment  in  the  Exchequer  Chamber),  in  the  court  of  Exchequer  Chamber 
of  our  lady  the  Queen  before  the  justices  of  the  Common  Bench  of  our 
said  lady  the  Queen  and  the  barons  of  her  Exchequer  [or  if  the  error 
be  on  a  judgment  of  C.  P.,  say  "  before  the  justices  of  our  lady  the 
Queen  assigned  to  hold  pleas  in  the  court  of  our  said  lady  the  Queen 
before  the  Queen  herself  and  the  barons  of  her  Exchequer,"  or  if  the 
error  be  on  judgment  of  the  Exch.  say,  ''before  the  justices  of  our  lady 
the  Queen  assigned  to  hold  pleas  in  the  court  of  our  said  lady  the  Queen 
before  the  Queen  herself  and  the  justices  of  the  Common  Bench  of  our 
said  lady  the  Queen"],  come  as  well  the  plaintiff  as  the  defendant  by 
their  respective  attomies  aforesaid,*  and  it  appears  to  the  said  court  of 
error  in  the  Exchequer  Chamber  that  there  is  no  error  in  the  record  and 
proceedings  aforesaid,  or  in  giving  the  judgment  aforesaid :  Therefore  it 
is  considered  by  the  said  court  of  error,  that  the  judgment  aforesaid  be 
in  all  things  affirmed,  and  stand  in  full  force  and  effect,  the  said  causes 
above  for  error  suggested  in  anywise  notwithstanding.  And  it  is  further 
considered  by  the  same  court,  that  the  plaintiff  do  recover  against  the 
defendant  JC for  his  damages  and  costs  which  he  has  sustained  and 


(o)  The  above  form  is  prescribed  by  R.  M.  V.  1854.  This  form  states 
the  proceedings  in  error  and  judgment  in  the  present  tense,  but  it  would 
seem  that  it  ought  to  be  in  the  past  tense,  seeing  that  the  proceedings  are 
entered  in  the  original  judgment  roll 
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expended  by  reason  of  the  delay  of  execution  of  the  judgment  afore- 
said, on  pretence  of  the  prosecution  of  the  said  proceedings  in  error, 
and  that  the  plaintiff  have  execution  thereof. 


11.  Judgment  of  Reversal  in  the  like  Case  (a). 

[The  same  as  in  the  preceding  form  to  the  asterisk,*  and  then  thus ;] 
And  it  appears  to  the  said  court  of  error  that  there  is  manifest  error  in 
the  record  and  proceedings  aforesaid,  and  in  giving  the  judgment 
aforesaid:  Therefore  it  is  considered  by  the  said  court  of  error  that  the 
judgment  aforesaid  for  the  errors  aforesaid  be  reversed,  annulled  and 
altogether  holden  for  nought ;  and  that  the  said  defendant  be  restored 
to  all  things  which  he  hath  lost  by  occasion  of  the  said  judgment, 
&c.  {b). 


(a)  This  form  is  prescribed  by  R.  M.  V.  1854. 

(6)  If  the  court  below  ought  to  have  given  a  judgment  for  the  defendant, 
then  the  judgment  of  the  court  of  error  on  the  appeal  ought  in  carrying  out 
the  provisions  of  the  32nd  section  of  the  C.  L.  F.  Act,  1854,  to  be  not  merely 
for  the  reversal,  but  also  a  judgment  for  the  defendant,  that  the  plaintiff 
take  nothing  by  his  writ  in  the  action,  and  for  defendant's  costs  of  defence 
to  it,  and  such  judgment  should  be  added  to  the  above  form.  (See  the  forms 
of  judgment  of  reversal  in  ordinary  cases,  ante,  269,  270.) 


1]2 
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CHAPTER  III. 

PROCEEDINGS  UPON  A  FEIGNED  ISSUE. 


1.  Writ  of  Summons  under  S  Sf  9  Vict.  c.  109  (a). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas,"  or  in  any  inferior  court, 
as  the  case  may  be.] 
Middlesex,  to  wit  [or  suck  other  county  as  may  be  directed]. 
Whereas  A.  B.  affirms  and  C  D.  denies  [here  state  fuUy  the  fact  or 
facts  in  issue],  and  the  Lord  Chancellor  [or  such  other  court.  Sec]  is 
desirous  of  ascertaining  the  truth  by  the  verdict  of  a  jury,  and  both 
parties  pray  that  the  same  may  be  inquired  of  by  the  country.  Now 
let  a  jury,  &c. 


2.  Feigned  Issue  in  other  Cases. 

See  a  form  of  feigned  issue,  post,  "  Interpleader,"  and  see  Id.  the 
form  of  an  order  directing  the  trial  of  a  feigned  issue  under  the  Inter- 
pleader Act. 


3.  Notice  of  Trial ;  Nisi  Prius  Record;  and  Postea. 
The  same  as  in  ordinary  cases. 

(a)  This  form  is  prescribed  by  the  statute. 
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BOOK  VI. 

PLEAS  IN  ABATEMENT— PUIS  DARREIN  CONTINUANCE 
— NUL  TIEL  RECORD— AND  DEMURRERS  AND  PRO- 
CEEDINGS RELATING  TO  THEM. 


CHAPTER  I. 
PLEAS  IN  ABATEMENT  AND  PROCEEDINGS  THEREON. 


1.  Plea  of  Nonjoinder  of  a  Co- Defendant  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  186—. 

D.  '\  And  the  defendant,  by  D.  A.  his  attorney  (^),  prays  judg- 
ats.  >  ment  of  the  said  writ  and  declaration,  and  that  the  same  may 
B.  J  be  quashed,  because,  he  says,  that  the  said  alleged  debt  \or 
"debts"]  was  [or  "were"]  contracted  by  and  became  and  was  due 
and  payable  from  \or  if  the  declaration  is  on  a  simple  contract  stating 
a  promise,  say,  "  that  the  said  alleged  promise  was  made  by,"  or  if 
tlie  declaration  be  on  a  bill  or  note,  say,  "  that  the  said  acceptance  of 
the  said  bill,"  or  "  the  said  making  of  the  said  note,  &c.,"  as  the  case 
may  be,  "  was  made  by"]  (c)  the  defendant  jointly  with  one  E.  F., 
who  is  still  living,  and  who,  at  the  commencement  of  this  suit,  was  and 
still  is  resident  within  the  jurisdiction  of  this  court  (<f),  and  not  by  the 


(a)  See  the  enactments  in  the  C.  L.  P.  Act,  1852,  as  to  the  joinder  of 
parties,  and,  amongst  others,  the  course  plaintiff  may  adopt  as  to  amending 
the  writ  and  declaration,  and  otherwise  on  a  plea  in  abatement  for  non- 
joinder of  a  defendant,  post,  "  Amendment."  See  the  form  of  commencement 
of  a  declaration  after  such  a  plea,  ante,  76. 

(6)  It  is  apprehended  that  the  provisions  of  the  C.  L.  P.  Act,  ss.  66,  67, 
ante,  97,  as  to  the  commencement  and  conclusion  of  pleas  do  not  apply  to 
pleas  in  abatement,  and  that  the  prayer  of  judgment  heretofore  used  in  the 
commencement  of  the  plea  is  still  necessary.  No  doubt  the  prayer  of  judg- 
ment was  necessary  before  the  Act:  (see  Davies  v.  Thompson,  14  M.  &  W. 
161 ;  3  D.  &  L.  49 ;  Whitling  v.  Des  Anges,  3  C.  B.  910;  4  D.  &  L.  678.)  If 
the  objection  of  nonjoinder  applies  only  to  one  count  or  to  part  of  the  decla- 
ration, the  proper  course  will  be  to  plead  in  abatement  as  to  that  particular 
count  or  part,  and  in  bar  as  to  the  residue:  {per  Coltman,  J.,  8  Scott,  248  ; 
2  Wms.  Saund.  210  a;  Hill  v.  White,  8  Dowl.  13;  8  Scott,  245;  6  Bing.  N. 
C.  26 ;  Bleakley  v.  Jay,  13  M.  &  W.  464.)  As  to  the  evidence  in  support 
of  the  plea,  see  Crellin  v.  Calvert,  14  M.  &  W.  11 ;  1  Car.  &  K.  571 ;  Hill 
V.  White,  8  Scott,  245  ;  6  Bing.  N.  S.  23.) 

(c)  See  an  instance  of  a  defective  mode  of  stating  it,  Bleakley  v.  Jay,  13 
M.  &  W.  464 ;  Herries  v.  Jamieson,  5  T.  R.  553. 

{d)  This  allegation  of  the  residence  of  the  omitted  party  being  within  the 
jurisdiction  is  required  by  the  3  &  4  WilL  4,  c.  42,  s.  8,  which  enacts,  "  that 
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defendant  alone,  and  this  the  defendant  is  ready  to  verify ;  wherefore, 
inasmuch  as  the  said  E.  F.  is  not  joined  in  the  said  writ  and  declara- 
tion together  with  the  defendant,  the  defendant  prays  judgment  of  the 
said  writ  and  declaration,  and  that  the  same  may  be  quashed,  &.C. 


2.  Affidavit  of  Truth  of  Plea  in  Abatement  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  C.  D.  of , ,  the  defendant  in  this  caase,  make  oath  and 


no  plea  in  abatement  for  the  nonjoinder  of  any  person  as  a  co-defendant 
shall  be  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in 
such  plea  that  such  person  is  resident  within  the  jurisdiction  of  the  court, 
and  unless  the  place  of  residence  of  such  person  shall  be  stated,  with  conve- 
nient certainty,  in  an  affidavit  verifying  such  plea."  It  would  seem  that  the 
plea  need  not  state  that  the  party  was  so  residing  at  the  commencement  of 
the  action  ;  at  least  an  affidavit  merely  alleging  such  residence  at  that  time, 
without  alleging  that  it  was  his  residence  at  the  time  of  the  plea  pleaded, 
has  been  held  insufficient:  (see  White  v.  Gascoyne,  18  L.  J.,  Exch.,  110.)  As 
regards  the  nature  of  the  residence  required,  it  would  seem  that,  if  the  party 
be  merely  in  England  for  a  temporary  purpose,  and  is  not  actually  residing 
in  it,  the  defendant  could  not  plead  his  nonjoinder ;  and,  on  the  other  hand, 
he  might  so  plead  his  nonjoinder  if  his  absence  abroad  was  a  merely  tem- 
porary one,  and  he  was  really  residing  here.  The  word  "residence"  must 
be  understood  to  mean  the  domicile  or  home  of  the  party.  (Lambe  v. 
Smythe,  15  M.  &  W.  433;  3  D.  &  L.  712.)  Inasmuch  as  the  plea  must  ac- 
curately state  all  the  contracting  parties,  so  as  to  give  a  better  writ,  and  if 
one  be  omitted  the  plea  would  fail  {Godson  v.  Good,  6  Taunt  587;  Crellin 
V.  Brook,  1  Car.  &  K.  571 ;  14  M.&  W.  11),  it  follows  that  if  any  one  of  the 
contracting  parties  be  not  resident  in  England,  or  his  residence  here  cannot 
be  verified  by  affidavit  stating  it  with  convenient  certainty,  the  plea  cannot 
be  successfully  pleaded.  {Newton  v.  Stewart,  4  D.  &  L.  89 ;  15  L.  J.,  Q.  B., 
38  :"  Joll  v.  Lord  Curzon,  4  C.  B.  249 ;  4  D.  &  L.  810 ;  16  L.  J.,  C.  P.,  172 ; 
see  2  Pr.  10th  ed.  866.; 

(a)  All  pleas  in  abatement  must  be  verified  by  affidavit.  (4  Anne,  c.  16, 
s.  11  ;  Davidson  v.  Chilman,  1  Scott,  117  ;  3  Dowl.  129  ;  1  Bing.  N.  C.  297  ; 
Stiles  V.  Mead,  2  Str.  738;  Cunningham  v.  Johnson,  Say.  19;  Pr.  Reg.  5.) 
As  to  the  certainty  required  in  the  affidavit,  see  Dobbin  v.  Wilson,  3  Nev. 
&  M.  260  ;  Pearce  v.  Davy,  1  Lord  Ken.  304 ;  Say.  293.  An  affidavit  that 
the  plea  "is  a  true  plea"  will  not  suffice  ( On«/ow  v.  Booth,  2  Str.  705); 
unless  perhaps  where  the  matter  of  the  plea  appears  upon  the  face  of  the 
record.  {Hughes  v.  Alvarez,  2  Lord  Raym.  1409;  Pr.  Reg.  5;  Gray  v. 
Sidneff,  3  B.  &  P.  397  ;  see  Dobbin  v.  WiUon,  3  Nev.  &  M.  260.)  The  affi- 
davit  may  be  made  either  by  the  defendant  or  a  third  person.  (Pr.  Reg.  5, 
6;  Lumley  v.  Foster,  Barnes,  344  ;  Anon.,  1  Chit.  Rep.  58  ;  2  Saund.  211  £) 
If  it  be  annexed  to  the  plea,  it  may  be  in  a  general  form  verifying  it ;  and 
it  would  seem  that  it  need  not  in  such  case  be  entitled  in  the  cause  (see 
Prince  v.  Nicholson,  5  Taunt.  333  ;  Richards  v.  Setree,  3  Price,  197);  though 
it  is  usual  and  safest  so  to  entitle  it  If  it  be  not  annexed  to  the  plea,  it 
must  be  entitled  in  the  cause,  and  must  contain  a  special  statement  of  the 
facts  contained  in  the  plea:  (see  Dobbin  v.  Wilson,  3  Nev.&  M.  260.)  Care 
must  be  taken  that  it  is  rightly  entitled  in  the  cause,  or  plaintiff  might  treat 
it  as  a  nullity  and  sign  judgment,  or  get  it  set  aside:  (see  Poole  v.  Pembrey, 
1  Dowl.  693;  Fletcher  v.  Lechmere,  2  Dowl.,  N.  S.,  848;  5  M.  &  Gr.  267.) 
It  must  not  be  sworn  before  the  declaration  is  delivered.    {Bower  v.  Kemp, 
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say,  that  the  plea  hereunto  annexed  is  true  in  substance  and  fact  [and 
if  the  plea  be  of  a  nonjoinder  of  a  party  icho  ought  to  be  joined  as 
a  defendant,  add,  "  and  that  E.  F.  in  the  said  plea  within  named 

resides  at  No.  — ,  in street,  in  the  parish  of ,  in  the  county 

of (a)."] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits. ""l 


Replication,  Demurrer,  ifc.  to  Plea  of  Nonjoinder,  denying  the 
Joint  Contract. 

Same  as  in  ordinary  cases. 


1  Dowl.  281  ;  1  C.  &  J.  287 ;  1  Tyr.  260;  Johnson  v.  Popplewell,  2  C.  &  J. 
54-5;  2  Tyr.  715.)  But  where  it  was  sworn  in  Liverpool  the  very  day  the 
declaration  was  filed  in  London,  the  court  held  it  sufficient  (Lang  v.  Com- 
ber, 4  East,  348 ;  and  see  Baskett  v.  Barnard,  4  M.  &  Sel.  332.)  ^And  the 
same  where  it  was  sworn  two  days  before  the  date  of  the  plea.  {Poole  v. 
Pembrey,  1  Dowl.  693.) 

If  the  plea  be  delivered  without  an  affidavit  to  verify  it,  or  with  an  affi- 
davit so  framed  as  to  make  it  equivalent  to  no  affidavit,  it  is  irregular;  the 
plaintiff  may  treat  it  as  a  nullity,  and  sign  judgment  ( Delqfontayne  v.  Myngs, 
Cas.  Pr.  14  ;  Johnson  v.  Popplewell,  2  C.  &  J.  547  ;  per  Bayley,  J.,  Bray  v. 
Haller,  2  Moore,  213 ;  Chumley  v.  Broom,  Carth.  402  ;  Davidson  v.  Chilman,  1 
Bing.,  N.  S.,  297;  3  Dowl.  297;  Richards  v.  Setree,  3  Price,  197;  Lang  v. 
Comber,  4  East,  348 ;  Lovell  v.  Walker,  9  M.  &  W.  299  ;  1  Dowl.,  N.  S.,  952), 
or  he  may,  it  seems,  get  it  set  aside  for  irregularity.    {Maybury  v.  Mudie,  5 

C.  B.  283 ;  5  D.  &  L.  360 ;  Fletcher  v.  Lechmere,  2  Dowl.,  N.  S.,  848 ;  5  M. 
&  Gr.  265 ;  Poole  v.  Pembrey,  1  Dowl.  695 ;  Horsefall  v.  Matthewman,  3  M. 
&  Selw.  154;  Pether  v.  Shelton,  1  Str.  638;  Cunningham  v.  Johnson,  Say.  19, 
293  ;  R.  V.  Grainger,  3  Burr.  1617  ;  and  see  May  v.  Halley,  2  Moore,  213; 
R.  V.  Cooke,  2  B.  &  Cres.  618 ;  4  D.  &  R.  114 ;  Newton  v.  Stewart.  15  L.  J., 
Q.  B.,  384.)  It  has  been  held  that  no  judgment  of  non  pros,  could  be  regu- 
larly signed  for  not  replying  to  it.  {Garratt  v.  Hooper,  1  Dowl.  28;  sed  vide 
Gould  V.  Whitehead,  8  Scott,  340.)  The  plaintiff  may,  however,  waive  the 
irregularity  by  replying  to  the  plea,  or  otherwise  treating  it  as  regular. 
(Graham  v.  Ingleby,  5  D.  &  L.  737;  1  Exch.  651,  overruling  the  dictum  of 
Taunton,  J.,  to  the  contrary  in  Garratt  v.  Hooper,  1  Dowl.  28.)  Where  the 
affidavit  was  sworn  before  the  defendant's  attorney,  it  was  held  that  the 
plaintiff  could  not  treat  the  plea  as  a  nullity  on  that  account  and  sign  judg- 
ment, although  it  might  be  a  sufficient  ground  for  setting  it  aside.  (Horse- 
fall  V.  Matthewman,  3  M.  &  Sel.  154.) 

(a)  See  the  enactment  of  the  3  &  4  Will.  4,  c.  42,  s.  8,  ante,  437,  n.  (d), 
requiring  this  affidavit.  It  must  state  the  party's  residence  in  this  country 
at  the  time  of  pleading  the  plea,  and  merely  stating  he  was  residing  here  at 
the  time  of  the  commencement  of  the  action  would  make  the  affidavit  bad. 
(  White  V.  Gascoyne,  ante,  437,  n.  (d).)  As  to  what  is  meant  by  the  "  place  of 
residence,"  see  ante,  437,  n.  (d).  The  affidavit  should  state  the  christian  and 
surname,  and  the  true  place  of  abode  of  the  omitted  party  with  "  convenient 
certainty"  (Newton  v.  Stewart,  4  D.  Sf  L.  89;  15  L.  J.,  Q.  B.,  38),  otherwise 
the  plea  may  be  set  aside,  and  the  court  or  a  judge  may  enter  into  the  ques- 
tion of  the  truth  of  it.  It  will  not  be  sufficient  to  name  a  place  at  which  the 
party  whose  nonjoinder  is  pleaded  may  reasonably  be  expected  to  be  found, 
as,  ex.  gr.  his  place  of  business.     (Maybury  v.  Mudie,  17  L.  J.,  C.  P.,  95  ;  5 

D.  &  L.  360 ;  6  C.  B.  283.) 
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4.  Entry  of  Cassetur  breve  on  Soil  (a). 

[Copy  the  declaration  and  plea,  and  tlien  proceed  on  a  new  line 
thus ;] 

The day  of ,  a.d. . 

And  hereupon  the  plaintiff,  inasmuch  as  he  cannot  deny  the  matters 
above  pleaded,  prays  judgment,  and  that  the  writ  of  the  plaintiff  sued 
out  herein  against  the  det'endanC  may  be  quashed,  to  the  intent  that  he 
may  sue  out  a  better  writ  against  him :  Therefore  it  is  considered  that 
the  said  writ  be  quashed,  &c. 


6.  Commencement  of  a  Declaration  after  a  Plea  in  Abatement  of 
Nonjoinder,  where  the  new  or  continued  Action  is  against  the 
Party  nonjoined  in  the  former  one. 

See  the  form,  ante,  76. 


6.  Issue  on  Plea  in  Abatement. 
Same  as  usual. 


7.  Postea. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  222,  223. 


8.  Judgment  for  Plaintiff' after  Verdict. 

The  same  as  in  ordinary  cases,  see  ante,  240.    See  as  to  the  judg- 
ment in  this  case,  2  Pr.  10th  ed.  872. 


9.  The  like,  for  Defendant. 

[Commencement  as  usual,  see  ante,  246:]  Therefore  it  is  considered 
that  the  said  writ  of  the  plaintiff  be  quashed,  &c. ;  and  that  the  de- 
fendant recover  against  the  plaintiff  £ for  his  costs  of  defence. 

[See  as  to  the  judgment  in  this  case,  2  Pr.  10th  ed.  872.] 


10.  Judgment  on  a  Demurrer  to  a  Plea  or  Replication  in  Abatement. 

See  forms,  post,  460.    See  as  to  the  judgment  in  this  case,  2  Pr. 
10th  ed.  872. 


11.  Execution  for  Plaintijff  or  Defendant. 
Same  as  in  ordinary  cases.    See  the  forms,  ante,  287,  338. 

(a)  The  practice  is,  to  let  the  defendant  have  notice  of  this  judgment  by 
delivering  to  him  a  copy  of  the  entry,  dated  and  entitled  in  the  court  and 
cause.  There  is  no  occasion  to  carry  in  the  roll  until  the  existence  of  the 
record  of  it  has  to  be  tried. 
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CHAPTER  II. 

PLEAS  PUIS  DARREIN  CONTINUANCE. 


1.  Plea  Puis  Darrein  Continuance,  in  Banc  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. (b). 

D.  "^     The  defendant  by  his  attorney  saith,  that  (c)  after  the 

ats.  >  last  pleading  in  this  action  and  before  this  day  [here  state  the 
B.  J  subject  matter  of  the  defence]  (d). 


2.  The  like,  at  Nisi  Prius,  in  a  Town  Cause. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

D.  '\     And  now,  at  this  day,  before  the  right  honourable ,  her 

ats.  >  niajestj-'s  chief  justice,  assigned  to  hold  pleas  in  her  court  of 

B.  J  Queen's  Bench  [or  "  Common  Pleas,"  or  in  Exch.  "  before  the 
right  honourable  Sir  ,  knight,  chief  baron  of  the  court  of  Ex- 
chequer of  our  lady  the  Queen"],  comes  the  defendant  by  his 

counsel,  and  says,  that  after  the  last  pleading  in  this  action  [here  state 
the  subject  matter  of  the  defence.] 


3.  The  like,  at  the  Assizes. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of, a.d. . 

D.  "^     And  now,  at  this  day,  before and ,  justices  of  our 

ats.  >lady  the  Queen,  assigned  to  take  the  assizes  in  and  for  the 

B.  J  county  of aforesaid,  comes  the  defendant  by ,  esquire, 

his  counsel,  and  says  that ,  and  after  the  last  pleading  in  this  ac- 
tion [&c.  state  the  subject  matter  of  the  defence.] 


(a)  As  to  the  pleas  puis  darrein  continuance,  and  when  they  may  be  pleaded, 
and  the  practice  as  to  them,  see  2  Pr.  10th  ed.  875. 

ih)  The  plea  must,  like  other  pleadings,  be  entitled  of  the  court,  and 
dated  the  day  of  pleading  it,  ante,  97,  98. 

(e)  The  66th  sect,  of  the  C.  L.  P.  Act,  1852,  renders  it  unnecessary  to  use 
the  allegation  theretofore  used  of  actionem  ulterius  non. 

{d)  By  the  67th  sect.,  ante,  97,  no  formal  conclusion  is  necessary. 
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4.  Affidavit  of  Truth  of  Plea,  and  of  the  Matter  of  it  having  arisen 
within  Eight  Days  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff'  v.  C.  D.  defendant 

C.  D.  of , ,  the  above-named  defendant,  niaketh  oath  and 

saitb,  that  the  plea  hereunto  annexed  is  true  in  substance  and  fact,* 
and  that  the  matter  thereof  arose  within  eight  days  next  before  the 
pleading  of  the  said  plea. 

Sworn  [&c.  as  tisual,  see  post,  "  Affidavits."]  C.  D. 


(a)  The  plea  must  be  accompanied  with  an  affidavit  of  its  truth,  and  also 
of  the  matters  thereof  having  arisen  within  eight  days  next  before  the  plead- 
ing of  the  plea.  The  affidavit  of  its  truth  will  not  be  dispensed  with  under 
any  circumstances :  (see  Powell  v.  Duncan,  5  Dowl.  550.)  But  that  of  the 
matters  having  arisen  within  the  eight  days  may  be  so,  if  the  court  or  a  judge 
think  fit  to  order  it.  It  was  thus  dispensed  with  in  a  case  where  one  of  two 
defendants  wanted  to  plead  his  bankruptcy  and  certificate,  it  appearing  that 
the  defendants  had  had  reason  to  believe  that  the  action  would  not  be  pro- 
ceeded with ;  and  this,  although  it  did  not  appear  whether  the  demand  was 
proveable  under  the  fiat  or  not.  {Kibhlethwaite  v.  Reynolds,  7  Scott,  232 ; 
and  see  Sharpe  v.  D'Almaine,  8  Dowl.  664.)  And  in  a  more  recent  case  a 
defendant,  who  after  issue  joined  obtained  his  discharge  under  the  Insolvent 
Act,  was  allowed  to  plead  such  discharge  puis  darrein  continuance  without 
this  affidavit:  it  being  shown  that  the  omission  to  plead  within  the  pre- 
scribed time  had  not  arisen  from  any  culpable  conduct  on  his  part,  and  had 
occasioned  no  disadvantage  to  the  plaintiff.  {Dunn  v.  Loftus,  8  C.  B.  76;  7 
D.  &  L.  158,  Maule,  J.,  diss.)  It  seems  that  the  affidavit  will  be  dispensed 
with  if  the  subject-matter  of  the  plea  arises  at  the  trial  in  the  presence  of 
the  judge.  {Todd  v.  Emly,  1  Dowl.,  N.  S.,  598 ;  9  M.  &  W.  609.)  An  affi- 
davit to  verify  a  plea  at  the  assizes,  if  sworn  at  the  assize  town  on  the  com- 
mission day,  before  a  commissioner  for  taking  affidavits,  is  bad :  it  should 
be  sworn  before  one  of  the  judges  of  assize;  but  the  judge  at  nisi  prius  may 
allow  it  to  be  re-sworn  before  him.  {Bartlett  v.  Leighton,  3  C.  &  P.  408.) 
And  where  a  plea  stated  that  since  the  last  continuance  the  plaintifi"  had 
recovered  a  judgment  for  the  same  cause  of  action,  and  the  affidavit  stated 
the  time  at  which  the  judgrment  was  recovered,  which,  by  reference  to  the 
nisi  prius  record,  appeared  to  be  not  since  thelast  continuance,  it  was  holden, 
that  the  affidavit  did  not  verify  the  plea,  and  that  the  plea  could  not  be  re- 
ceived.    {Minshall  v.  Evans,  4  C.  &  P.  555.) 

If  the  plea  be  put  in  at  nisi  prius,  and  accompanied  with  the  necessary 
affidavit  of  its  truth,  and  of  the  subject-matter  of  defence  having  arisen 
within  the  last  eight  days,  the  judge  has  no  discretion  to  refuse  it,  even 
although  the  jury  are  sworn  {Todd  v.  Emly,  1  Dowl.,  N.  S.,  598;  9  M.  & 
W,  606),  and  no  further  proceedings  can  be  had  on  it  there,  and  this  even 
although  there  be  reason  to  believe  the  plea  is  pleaded  for  delay ;  but  it 
must  be  certified  on  the  back  of  the  record  at  nisi  prius,  and  returned  to  the 
court  above.  ( Corporation  of  Ludlow  v.  Tyler,  7  C.  &  P.  537 ;  Abbott  v.  Rugely, 
2  Mod.  307 ;  Freem.  252.)  And  if  one  of  two  defendants  plead  a  plea  of 
bankruptcy  puis  darrein  continuance,  the  plaintiff  cannot  at  nisi  prius  confess 
this  plea  to  be  true,  and  go  on  with  the  case  as  to  the  other  defendant. 
{Pascall  v.  Horsley,  3  C.  &  P.  372.)  After  the  record  is  returned  as  above, 
the  plaintiff  may  reply  or  demur  to  the  pleii,  and  then  proceed  as  in  ordinary 
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6.  The  like  in  another  Form,  where  the  Plea  states  a  variety  of 
Matters  as  Inducement  to  the  Defence. 

[Same  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus ;] 

"  and  that  the was  made  [or  '  that  the months  expired/  as 

the  case  may  be]  on  the day  of last,  and  that  the  matter  of 

the  plea  arose  on  that  day"  [or  "  that  the  matter  of  the  plea  arose  at 
the  expiration  of  those  months,"  as  the  case  may  be.'] 


6.  Judgment  for  Plaintifffor  Costs  where  he  corf  esses  the  Plea. 

[Set  out  all  the  pleadings  to  the  end  of  the  plea  puis  darrein  con- 
tinuance, and  then  proceed  thus ;]  And  on  the day  of ,  a.d. 

{date  of  judgment),  the  plaintiff  confesses  the  truth  of  the  matters 

contained  in  the  said  plea  of  the  defendant  by  him  above  pleaded  after 
the  last  pleading  herein,  and  he  prays  judgment  for  his  costs  of  suit  in 
this  behalf:  Therefore  it  is  considered  that  the  plaintiff'  do  recover 
against  the  defendant  £ for  his  costs  of  suit. 

[Write  in  the  margin,  opposite  the  icords  "Therefore  it  is  con- 
sidered," &c.,  the  words  "  Judgment  signed  the day  of , 

A.D. ."J 

7.  Subsequent  Proceedings. 

The  forms  of  the  proceedings  in  this  case  are  the  same  as  in  ordinary 
cases. 
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CHAPTER  III. 

PLEAS,  &c.  OF  NUL  TIEL  RECORD,  AND  PROCEEDINGS 
THEREON  {a). 


1.  Plea  of  Judgment  recovered. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

D.  ~%     The  defendant,  by  2>.  A.  his  attorney,  saith,  that  tlie  plaintiff 

ats.  >  heretofore,  in  her  majesty's  court  of  Queen's  Bench  [or  "  C.  P." 

B.  J  or  "  Exch.  of  Pleas"]  impleaded  the  defendant  in  an  action  for 

the  same  identical  claim  and  cause  of  ac- 

The  judgment  was  signed    tion  in  the  said  declaration  mentioned,  and 

the day  of ,  a.d.     such  proceedings  were  thereupon  had  in 

.  that  action  that  the  plaintiff  afterwards,  by 

The  number  of  the  roll  is    the   judgment  of   that  court,   recovered 

(b).  against  the  defendant  £ for  the  same 

identical  claim  and  cause  of  action  in  the 
said  declaration  mentioned;  which  judgment  remains  in  force. 


(a)  See  as  to  these  proceedings  in  general,  2  Pr.  10th  ed.  892. 

(6)  The  plea  of  judgment  recovered  in  another  court  used  to  be  frequently 
adopted  for  delay,  when,  in  truth,  no  such  judgment  ever  existed.  To  pre- 
vent this,  by  r.  10,  H.  T.  1853,  "where  a  defendant  shall  plead  a  plea  of 
judgment  recovered,  he  shall  in  the  margin  of  such  plea  state  the  date  of 
such  judgment,  and  if  such  judgment  shall  be  in  a  court  of  record,  the  num- 
ber of  the  roll  on  which  such  proceedings  are  entered,  if  any  ;  and  in  default 
of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want 
of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the  defendant,  the  plain- 
tiff, on  producing  a  certificate  from  the  proper  officer,  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  court  where  such  judgment  is 
alleged  to  have  been  recovered,  that  there  is  no  such  record  or  entry  of  a 
judgment  as  therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want 
of  a  plea."  This  rule  applies  only  to  a  plea  of  "judgment  recovered," 
strictly  so  called,  and  therefore  not  to  a  plea  by  an  executor  of  a  judgment 
recovered  against  the  testator,  whereby  the  assets  are  absorbed  {Power  v. 
Izod,  3  Dowl.  140 ;  1  Ring.  N.  C.  304;  1  Scott,  119);  or  the  like.  {Bro- 
kenshir  v.  Mongre,  9  M.  &  W.  Ill ;  1  Dowl.,  N.  S.,  378,  nom.  Brokenshire  v. 
Morgan.)  The  plaintiff  may,  by  his  taking  a  proceeding  on  the  plea,  waive 
its  irregularity  in  not  having  this  marginal  note.  {Brokenshir  v.  Mongre, 
supra.)  It  seems  doubtful  whether  the  defendant  may  produce  at  the  trial, 
in  support  of  his  plea,  a  judgment  of  a  different  date  or  roll  than  that  men- 
tioned in  the  margin :  (see  per  Patteson,  J.,  Few  v.  Backhouse,  8  Ad.  &  £. 
794;  Eastall  v.  Stratton,  1  H.  Bl.  49.) 
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2.  Replication  of  Nul  Tiel  Record  to  Plea  of  Matter  of  Record  of 
same  Court  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

B.  "J  The  plaintiff  saith  *,  that  there  is  not  any  record  of  the  said 
V.  >  recovery  [or  "  recognizance,"  or  "  writ"]  in  the  said  plea  men- 
2>.  J  tioned,  remaining  in  tbe  said  court  as  in  tbe  said  plea  alleged : 
and  because  the  court  here  will  advise  themselves  upon  tbe  inspection 
and  examination  of  the  record  above  alleged,  a  day  is  given  to  the 

parties  aforesaid  here  until  the day  of ^  a.d. ,  to  hear 

the  judgment  of  the  court  thereupon  ;  for  that  the  court  here  are  not 
yet  advised  thereof  (6). 


3.  The  like,  to  Plea  of  Matter  of  Record  of  another  Court  (c). 
[Same  as  in  tJie  preceding  form  to  the  asterisk  •,  and  then  thus :] 


(a)  On  a  record  of  ^^  same  court  being  pleaded,  when  the  plaintiff  replies 
vtd  tiel  record,  he  concludes  his  replication,  stating  that  a  day  in  court  in 
term  is  given  to  the  parties  for  the  inspection  of  the  record,  as  in  tbe  above 
form.  As  this  completes  the  pleadings,  he  may  make  up  the  issue,  and  de- 
liver it  to  the  defendant's  attorney  or  agent.  Where  to  an  action  in  the 
Exchequer  the  defendant  pleaded  that  he  was  an  attorney  of  the  Queen's 
Bench,  and  privileged  to  be  sued  in  that  court  only,  to  which  tbe  plaintiff 
replied  that  he  was  also  an  attorney  of  the  Exchequer,  as  by  the  record  of 
the  inrolment  of  attornies  of  the  said  court,  &c.,  appeared,  concluding  with  a 
paratui  hoc  est  verificare  per  recordum,  &c.,  and  that  the  record  might  be  in- 
spected by  tbe  court ;  it  was  held  that  the  plaintiff  was  entitled  to  judgment 
on  production  of  tbe  record  of  inrolment,  without  any  further  issue  being 
joined.  {South  Staffordshire  Railway  Company  v.  Smith,  14  Jur.  723;  see  2 
Fr.  lOtb  ed.  892.) 

When  the  plaintiff  thus  replies  nul  tiel  record,  be  should  give  tbe  defend- 
ant a  four  days'  notice  (po*^,  447),  requiring  him  to  produce  the  record, 
otherwise  judgment.  This  is  provided  for  by  the  r.  38,  H.  T.  1853,  by 
which  it  is  ordered,  "  that  on  a  replication  or  other  pleading  denying  the  ex- 
istence of  a  record  pleaded  by  the  defendant,  a  rule  for  the  defendant  to  pro- 
duce the  record  shall  not  be  necessary  or  used,  and  instead  thereof  a  four  days' 
notice  shall  be  substituted,  requiring  the  defendant  to  produce  tbe  record, 
otherwise  judgment." 

On  an  issue  of  nul  tiel  record,  tbe  fact  of  its  existence  must  be  tried  by 
the  court,  and  not  by  a  jury  ;  and  on  the  trial  the  record  itself  must  be  pro- 
duced. The  party  who  has  to  prove  it  should  bespeak  it,  so  that  it  may  be 
in  court  and  delivered  to  the  master  before  the  time  appointed.  According 
to  a  decision  of  Martin,  B.,  at  chambers  in  Michaelmas  Vacation,  1855,  a 
party  may  take  issue  on  a  plea  involving  matters  of  fact  as  well  as  of  record. 

(6)  In  a  case  before  the  C.  L.  P.  Act,  1852,  where  the  plaintiff  in  bis  repli- 
cation omitted  to  give  the  defendant  a  day  to  bring  in  the  record,  tbe  court 
refused  to  give  judgment.  {Aylward  v.  Garrett,  1  L.,  M.  &  P.  750.)  It 
would  seem  from  that  case  that  this  dies  datus  is  not  a  continuance. 

(c)  Tbe  plaintiff's  course  of  proceeding  to  compel  the  production  of  the 
record  in  this  case  is  the  same  as  that  to  be  adopted  by  him  when  matter  of 
record  of  the  same  court  is  pleaded,  and  which  see  supra,  n.  The  record 
in  this  case  has  to  be  proved  by  the  production  of  a  transcript  or  exemplifi- 
cation of  it  in  open  court,  the  mode  of  prociuring  which  is  pointed  out,  post, 
447,  n.  (c) 
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that  there  is  not  any  record  of  the  recovery  [or  "  recognizance,"  or 
"  writ"]  in  the  said  plea  mentioned,  remaining  in  the  said  court  of 
Queen's  Bench  ["  C.  P."  or  "  Exch.  of  Pleas"]  as  in  the  said  plea 
alleged.!     And  hereupon  the  defendant  is  commanded  that  he  have 

the  said  record  here  on ,  and  that  he  fail  not  at  his  peril:  the  same 

day  is  given  to  the  plaintiflp  at  the  same  place. 


4.  BepUcation  to  a  plea  of  Nul  Tiel  Record  of  same  Court  (a). 

[^Same  as  in  the  form  No.  2,  to  the  asterisk  *,  and  then  thus :] 
that  there  is  a  record  of  the  said  recovery  [or  "recognizance,"  or 
"  writ"]  remaining  in  the  said  court  of  Queen's  Bench  ["  C.  P."  or 
"  Exch.  of  Pleas"]  as  the  plaintitf  hath  above  alleged  :  and  the  plain- 
tiff prays  that  the  said  record  may  be  seen  and  inspected  t  by  the  court 
here.  But  because  the  court  here  are  not  yet  advised  what  judgment 
to  give  of  and  upon  the  premises,  a  day  is  therefore  given  to  the  parties 

aforesaid  here  until ,  to  hear  judgment  thereon  ;  for  that  the  said 

court  here  are  not  yet  advised  thereof,  &c.  {b). 


6.  The  like,  to  a  Plea  of  Nul  Tiel  Ttecord  of  another  Court. 

[Same  as  in  the  preceding  form  to  the  dagger  f,  and  tJien  thus :] 
And  because  the  plaintiff  hath  not  the  said  record  now  here  in  court, 

it  is  commanded  to  him  that  he  have  the  same  here  on ,  and  that 

he  fail  not  at  his  peril ;  the  same  day  is  given  to  the  defendant  at  the 
same  place. 


6.  The  Issue. 

The  issue  is  in  the  usual  form,  setting  forth  all  the  pleadings,  but 
omitting  the  award  of  trial  bj'  a  jury.  See  the  general  form,  ante,  116, 
•where  there  are  several  issues,  some  to  be  tried  by  the  country,  and 
others  by  the  record,  ante,  1 19.  The  issue  is  delivered  to  the  opposite 
attorney  or  agent,  as  in  ordinary  cases.  It  should  be  delivered  four 
days  or  more  before  the  day  named  for  the  production  of  the  record. 
It  must,  before  or  after  such  delivery,  be  entered  on  a  roll,  which  must 
be  carried  in.  {Jacksonv.  Oates,  5  D.  &  L.  231.)  The  officer  should 
be  directed  to  have  it  in  court  on  the  appointed  day,  and  he  will  ac- 
cordingly give  it  to  the  master  for  that  purpose. 


(a)  When  the  plaintiff  replies  to  a  plea  of  nul  tiel  record  of  the  same  court, 
he  concludes  his  replication  as  above,  that  the  record  may  be  inspected,  and 
a  day  in  court  in  term  is  accordingly  given  to  the  parties  for  that  purpose. 
This  completes  the  pleadings,  and  the  plaintiff  may  make  up  and  deliver 
the  issue  to  the  defendant's  attorney  or  agent:  (see  the  form  directed, 
supra.)  He  should  thereupon  give  a  notice  in  writing  to  the  defendant's 
attorney  or  agent  that  he  will  produce  the  record  on  a  day  mentioned  in 
the  notice,  being  the  day  in  fact  named  in  the  replication :  (see  Sivinbum  v. 
Taylor,  supra;  Hopkins  v.  Francis,  2  D.  &  L.  664;  Tidd,  9ih  ed.  743;  see 
the  form,  poif,  447.)  It  is  sufficient  to  give  this  notice  two  days  before 
that  day.  {Hopkins  v.  Doggelt,  1  L.,  M.  &  P.  541  ;  19  L.  J.,  Q.  B.,  417.)  A 
notice  on  Saturday  for  Monday  would  suffice.  {Macguire  v.  Kincaid,  21  L.  J., 
Exch.,  264.) 

(6)  See  ante,  445,  n.  (a). 
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7.  Notice  requiring  Defendant  to  produce  a  Record  pleaded 
by  him  (a). 

In  the  C.  P. 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice  that  you  are  required  on  the day  of ,  a.d. 

,  to  produce  the  record  pleaded  by  you  herein,  otherwise  judgment 

will  be  entered  for  the  plaintiff.     Dated . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  *'  agent."] 

[or  "agent."] 

8.  Notice  of  Plaintiff's  Intention  to  produce  a  Record  of  same 

Court  (b). 

In  the  Q.  B.  ["  C.  P."  <rr  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  the  above-named  plaintiff  will,  on ,  in  the 

court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"]  at  West- 
minster, produce  to  the  said  court  the  record  of  the  recovery  [or  "  re- 
cognizance," or  "writ"]  in  the  declaration  [or  "replication"]  in  this 

cause  mentioned.    Dated . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  attorney 

defendant's  attorney  [or  "agent."] 

[or  "  agent."] 

9.  Writ  of  Certiorari  from  Q.  B.  where  the  Record  of  C.  P.  or 

Exchequer  is  pleaded  (e). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

(o)  As  to  this  notice,  see  ante,  445. 

{b)  See  as  to  this  notice,  ante,  446,  n. ;  2  Prac.  10th  ed.  893.  It  is  given 
when  the  plaintiff  replies  to  a  plea  of  nul  tiel  record,  and  he  has  to  produce 
the  record. 

(c)  The  only  way  of  bringing  in  the  transcript  or  exemplification  of  a 
record  of  another  court  for  the  purpose  of  trying  its  existence  is  by  writ  of 
certiorari,  {Hewson  v.  Brown,  2  Burr.  1034.)  This  writ  must  be  sued  out  by 
the  party  who  has  to  produce  the  record,  directed  to  the  chief  justice,  judge 
or  officer  of  the  court  below,  in  whose  custody  the  record  is  supposed  to  be. 
If  it  be  the  record  of  an  Inferior  Court,  it  may  be  sued  out  either  in  the 
court  in  which  the  action  is  pending  or  with  the  cursitor  r  if  the  latter,  it  is 
an  original  writ,  tested  in  or  out  of  term,  returnable  on  a  general  return  day, 
and  made  out  by  the  cursitor,  upon  your  furnishing  him  with  a  pracipe.  If 
sued  out  in  the  court  in  which  the  action  is  pending,  it  is  a  judicial  writ, 
tested  in  the  name  of  the  chief  justice  or  chief  baron  on  some  day  in  term, 
and  returnable  on  a  day  certain  in  term,  and  signed  and  sealed  as  in  ordi- 
nary cases.  It  is  sutficient  to  return  the  tenor  of  the  record  upon  this  writ, 
without  certifying  the  record  itself.  (Hambledon  v.  Lancashire,  3  Salk.  296  ; 
Gilb.  Execution,  143.)  But  if  the  record  be  the  record  of  a  Superior  Court, 
as,  for  instance,  if  the  action  be  in  the  Common  Pleas,  and  the  record  be 
one  of  the  Queen's  Beucli,  you  must  first  sue  out,  with  the  cursitor,  a  certio- 
rari, directed  to  the  chief  justice  of  the  Queen's  Bench,  returnable  in  Chan- 
cery ;  and,  upon  the  record  being  certified  into  that  court,  an  exemplification 
or  transcript  of  it,  under  the  seal  of  the  chancellor,  will  be  sent  by  mittimus 
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Britain  and  Ireland  Queen,   Defender  of  the  Faith,  To  our  right 

trusty  and  well  beloved {name  of  chief  justice  of  C.  P.  or  chief 

baron  of  Exch.  according  to  the  court  of  which  the  record  is  pleaded), 
knight,  our  chief  justice  of  the  Bench  [or  if  in  Exch.  say,  "  our  chief 
baron  of  our  Exchequer"],  at  Westminster,  greeting :  We  being 
willing,  for  certain  causes,  to  be  certified  of  the  proceedings  in  a 
plaint  which  was  in  our  court  before  you  and  your  companions,  our 
justices  of  the  Bench  [or  if  in  Exch.  say,  "  before  you  and  others  the 
barons  of  our  Exchequer"],  between  A.  B.  and  C.  D. ;  and  of  the 
judgment  thereupon  given  in  our  said  court,  as  it  is  said,  command 
you  *  that  you  send  to  us  distinctly  and  openly,  under  your  seal,  a 
transcript  of  the  proceedings  and  judgment  aforesaid,  with  all  things 
touching  the  same,  together  with  this  writ,  so  that  we  may  have  them 
before  us  at  Westminster,  on .  Witness [name  of  chief  jus- 
tice of  Q.  B.)  at  Westminster,  the day  of ,  in  the  year  of 

Lord . 

{If  the  record  he  pleaded  of  an  inferior  court,  or  of  a  recognizance 
or  vjrit,  alter  the  certiorari  accordingly.) 


10.  The  Uke,  in  another  form. 

[Sajne  as  preceding  form  to  the  *,  and  then  thus :]  that,  having  dili- 
gently searched  and  examined  the  rolls  and  records  of  proceedings  and 
judgments  in  our  said  court  before  our  justices  [or  in  Exch.  say 

"  barons"]  aforesaid,  of term,  in  the year  of  our  reign,  you 

distinctly  and  openly  certify  to  us,  without  delay,  under  your  seal,  the 
tenor  of  what  you  shall  there  find  of  the  record  and  proceedings  in  the 
said  plaint,  and  of  the  judgment  aforesaid,  with  all  things  touching  the 
same,  as  fully  and  entirely  as  they  now  remain  in  our  said  court  before 
you,  by  whatsoever  names  the  parties  may  be  called  therein,  together 

with  this  writ     Witness  (name  of  chief  justice  of  Q.  B.)  at 

Westminster,  the day  of ,  in  the  year  of  our  Lord . 


11.  Writ  of  Certiorari,  from  C.  P.  to  an  Inferior  Court  (a). 

Victoria  [&c.  as  supra,  No.  9],  To {the  judge  or  steward  of 

the  inferior  court),  greeting:  We  being  willing,  for  certain  causes, 
to  be  certified  of  the  tenor  of  the  record  and  proceedings  in  a  certain 
plaint,  which  was  in  our  court  before  you,  between  A.  B.  and  C.  B., 
and  of  the  judgment  thereupon  given  in  our  said  court,  as  it  is  said, 
command  you,  that,  having  diligently  searched  and  examined  the 
rolls  and  other  memorandums  and  records  of  proceedings  and  judg- 


(sued  out  with  the  cursitor)  into  the  court  into  which  the  action  is  pending, 
to  be  produced  upon  the  day  given :  (see  Luttrell  v.  Lea,  Cro.  Car.  297. )  If 
the  action  be  in  the  Queen's  Bench,  and  the  record  be  in  the  Common  Pleas 
or  Exchequer,  it  seems  that  you  may  proceed  either  by  certiorari  out  of 
Chancery,  and  mittimus  thereon,  or  by  certiorari  from  the  Queen's  Bench  in 
the  first  instance:  (see  Tidd,  268 ;  2  Prac.  10th  ed.  896.) 

See  as  to  the  mode  of  trying  in  the  county  court  the  existence  of  a  record, 
Winsor  v.  Dunford,  18  L.  J.,  Q.  B.,  15. 

(a)  As  to  when  this  writ  should  be  obtained,  see  ante,  447,  n.  (c).     See 
further,  post,  "  Removal  from  Inferior  Courts-^'  2  Prac  10th  ed.  896. 
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ments  in  our  said  court,  you  distinctly  and  openly  certify  to  our  jus- 
tices of  the  Bench  at  Westminster,  on ,  under  your  seal,  the  tenor 

of  what  you  shall  there  find  of  the  record  and  proceedings  in  the  said 
plaint,  and  of  the  judgment  aforesaid,  with  all  things  touching  the 
same,  as  fully  and  entirely  as  they  now  remain  in  our  said  court  before 
you,  by  whatsoever  names  the  parties  may  be  called  therein,  together 

with  this  writ.     Witness  {name  of  chief  justice  of  C.  I*.)  at 

Westminster,  the  • day  of ,  in  the  year  of  our  Lord . 

{If  the  record  pleaded  be  a  recogrdzance  or  writ,  alter  the  certiorari 
accordingly.) 


12.  Writ  of  Certiorari,  from  Cfumcery  to  Q.  B.  (a) 

Victoria  [&c.  a*  supra,  No.  9],  To  our  right  trusty  and  well- 
beloved  {name  of  chief  justice  of  Q.  B.),  our  chief  justice 

assigned  to  hold  pleas  in  our  court  before  us,  greeting :  We  being 
willing,  for  certain  causes,  to  be  certified  of  the  tenor  of  the  record  and 
proceedings  in  a  certain  plaint,  which  was  in  our  court  before  us, 
between  A,  B.  and  C.  D.  and  of  the  judgment  thereupon  given  in  our 
said  court  before  us,  as  it  is  said,  command  you,  that,  having  diligently 
searched  and  examined  the  rolls  and  records  of  proceedings  and  judg- 
ments in  our  said  court  before  us,  of term  in  the year  of  our 

reign,  you  distinctly  and  openly  certify  to  us,  without  delay,  in  our 
Chancery,  under  your  seal,  what  you  will  there  find  ol'  the  tenor  of  the 
record  and  proceedings  in  the  said  plaint,  and  of  the  judgment  aforesaid, 
with  all  things  touching  the  same,  as  fully  and  entirely  as  they  now 
remain  in  our  said  court  before  us  at  Westminster  aforesaid,  by  what- 
soever names  the  said  parties  may  be  called  therein,  together  with  this 

writ.     Witness  ourself  at  Westminster,  the day  of ,  in  the 

year  of  our  Lord . 

{If  the  record  pleaded  be  a  recognizance  or  writ,  alter  the  certiorari 
accordingly.) 


13.  Mittimus  thereon  in  C.  P.(b) 

Victoria  [&c.  as  supra,  No.  9],  To  our  right  trusty  and  well- 
beloved  {name  of  chief  justice  in  C.  P.),  our  chief  justice  of 

the  Bench  at  Westminster,  greeting  :  We  send  you  inclosed  herein, 
under  the  seal  of  our  chancellor,  the  tenor  of  the  record  and  proceed- 
ing in  a  certain  plaint,  which  was  in  our  court  before  us,  between 
A.  B.  and  C.  D.  in  an  action,  and  of  the  judgment  thereupon  given 
in  our  said  court  before  us,  at  Westminster  aforesaid ;  the  tenor  of  the 
said  record  and  proceedings,  and  of  the  judgment  aforesaid,  having 
been  certified  to  us  in  our  Chancery,  by  our  chief  justice  assigned  to 
hold  pleas  in  our  court  before  us,  by  virtue  of  our  writ  of  certiorari  to 

him  in  that  behalf  directed.     Witness  ourself  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 


(a)  See  preceding  page,  note  (a). 

(6)  As  to  when  this  writ  is  necessary,  see  2  Prac.  10th  ed.  896. 
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1 4.  Sulefor  Judgment  for  Plaintiff  in  C.  P.,  on  Production  of 
Record  by  him  (a). 

In  the  C.  P. 

,  the daj'  of ,  a.d. . 

B.  "^       Forasmuch  as  the  plaintiff  hath  brought  into  this  court  the 

V,    >  record  of  the  recovery  lor  "  recognizance,"  or  "  writ,"]  in  his 

D.  J  declaration  mentioned,  it  is  ordered  that  judgment  upon  the 

issue  of  no  such  record  joined  between  the  said  parties  be  entered  for 

the  plaintiff,  unless  cause  shall  be  shown  to  this  court  to  the  contrary 

on  or  before next. 

By  the  Court. 


15.  The  like,  in  Debt,  on  Non-production  of  Pecord  pleaded  by 
Defendant. 

In  the  Common  Pleas. 

,  the day  of ,  18 — . 

B.  "^       Forasmuch  as  the  defendant  hath  not  this  day  brought  into 

V.    >  this  court  the  record  of  the  [judgment]  in  his  [plea]  mentioned, 

D.  J  it  is  ordered,  that  judgment  upon  the  issue  of  no  such  record 

joined  between  the  said  parties  be  entered  for  the  plaintiff,  unless  cause 

be  shown  to  this  court  to  the  contrary  on  or  before next. 

By  the  Court. 

16.  Judgment  for  Plaintiff  on  Plea  of  Nul  Tiel  Pecord,  in  Action 
to  recover  a  Debt  or  liquidated  Demand  in  Money  (b). 

\_Copy  the  issue,  and  then  proceed  thus:]  At  which  day  come  here 
as  well  the  plaintiff  as  the  defendant,  by  their  attornies  aforesaid  :  upon 
which  the  record  aforesaid  being  seen  and  inspected  by  the  court  here, 
it  suflaciently  appears  to  the  court  that  there  is  such  a  record  of  re- 
coverj"^  [<w  "recognizance,"  or  "writ"]  against  the  defendant,  at  the 
suit  of  the  plaintiff,  as  above  alleged.*  Therefore  it  is  considered 
that  the  plaintiff  do  recover  against  the  defendant  his  said  debt  [or 

"  £ "],  and  £ for  costs  of  suit.     [Insert  the  ustud  marginal 

note  as  directed  at  the  end  of  the  form,  ante,  241,  No.  1.] 

[If  there  be  several  issues,  some  to  be  tried  by  the  country,  and  others 
by  the  record,  the  entry  of  the  judgment  in  that  case  is  the  same,  mu- 
tatis mutaiulis,  as  the  forms,  post,  461,  in  the  case  of  a  demurrer, 
but  instead  of  the  words,  "  whereon  the  said  parties  have  put  them- 
selves upon  the  judgment  of  the  court,"  say,  "  whereon  the  said  issue 
is  above  joined  between  the  said  parties  to  be  tried  by  the  record."] 


17.  The  like,  in  an  action  for  Damages,  xohere  the  Damages  are 
assessed  by  a  Jury  (c). 

[Proceed  as  directed  in  the  preceding  form  to  the  asterisk  *,  and 

(a)  On  the  day  of  and  after  the  judgment  given,  or  on  any  subsequent 
day  before  signing  judgment,  obtain  this  rule  from  one  of  the  masters. 
Serve  a  copy  of  it  on  the  opposite  attorney  or  agent. 

(6)  See  as  to  the  judgment  on  nul  tiel  record,  2  Prac.  10th  ed.  895. 

(c)  As  to  the  issuing  of  a  writ  of  inquiry,  and  the  mode  of  ascertaining 
the  damages  when  they  are  to  be  assessed  by  a  jury,  and  the  forms  relating 
thereto,  see  "  Judgment  by  D^ault." 
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then  thus:']  Wherefore  the  plaintiff  ought  to  recover  against  the  de- 
fendant bis  damages  on  occasion  of  the  premises  ;t  but  because  it  is 
unknown  to  the  court  here  what  damages  the  plaintiff  hath  sustained 
in  that  behalf,  the  sheriff  is  commanded  that,  by  the  oath  of  twelve 
good  and  lawful  men  of  his  bailiwick,  he  diligently  inquire  what  da- 
mages the  plaintiflf  hath  sustained,  as  well  on  occasion  of  the  premises, 
as  for  his  costs  of  suit  in  this  behalf,  and  that  he  send  the  inquisition 
which  he  shall  thereupon  take  to  our  lady  the  Queen  [or  in  C.  P. 

"  to  the  justices,"  or  in  Exch.  "  to  the  barons"]  here  on  ,  under 

his  seal,  and  the  seals  of  those  by  whose  oath  he  shall  take  that  inqui- 
sition, together  with  the  writ  of  our  said  lady  the  Queen  to  him  there- 
upon directed ;  the  same  day  is  given  to  the  plaintiff  at  the  same  place. 
At  which  day  comes  here  the  pfaintiff,  by  his  attorney  aforesaid ;  and 

the  sheriff,  to  wit,  S.  S.,  esquire,  sheriff  of  the  said  county  of , 

now  here  returns  a  certain  inquisition  indented,  taken  before  him  at 

,  in  the  county  aforesaid,  on  the day  of ,  a.d.  ,  by 

the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick;  by  which  it 
is  found,  that  the  plaintiff  hath  sustained  damages  on  occasion  of  the 

premises  in  the  declaration  above  complained  of  to  £ over  and 

above  his  costs  of  suit,  and  for  those  costs  to  40s.  Therefore  it  is  con- 
sidered, that  the  plaintiff  do  recover  against  the  defendant  the  said 

monies,  by  the  said  inquisition  above  found,  and  also  £ for  his 

costs  of  suit,  by  the  court  here  adjudged  of  increase  to  the  plaintiff; 

■which  said  monies  and  costs  in  the  whole  amount  to  £ . 

[Insert  the  marginal  note,  as  directed  at  the  foot  ofthejbrm,  ante, 
241.] 

18.  TTie  like,  where  they  are  assessed  by  a  blaster. 

[Proceed  as  directed  in  the  preceding  form  to  the  dagger  f,  and 
then  thus:]  And  because  it  is  suggested  and  proved,  and  manifestly 
appears  to  the  court  here  (a),  that  the  plaintiff  hath  sustained  damages 

on  occasion  of  the  premises  above  complained  of  to  the  sum  of  £ , 

besides  his  costs  of  suit:  Therefore  it  is  considered  that  the  plaintiff  do 

recover  against  the  defendant  the  said  £ ,  and  £ for  costs  of 

suit. 

[Insert  the  marginal  note,  as  directed  at  the  foot  of  the  form,  ante, 
241.] 

19.  Judgment  for  Plaintiff  on  a  Replication  of  Nul  Tiel  Record. 

[Copy  the  issue,  and  then  proceed  thus:]  At  which  day  comes  here 
the  plaintiff  by  his  said  attorney ;  and  the  defendant,  although  solemnly 
demanded  in  open  court  to  appear  and  produce  the  said  record  by  him 
above  in  pleading  alleged,  cometh  not,  nor  produceth  the  same,  but 
therein  whollv  fails  and  makes  default:  Therefore  it  is  considered,  &c. 
[or  "  Wherefore  the  plaintiff  ought  to  recover,"  &c.]  [Conclude  as 
directed  in  the  preqeding  forms,  Nos.  16,  17,  18,  as  the  case  may  be.] 


20.  Judgment  for  Defendant,  on  Plea  of  Nul  Tiel  Record. 
[Copy  the  issu£,  and  then  proceed  thus:]  At  which  day  come  here 

(a)  As  to  the  mode  of  ascertaining  the  damages  before  the  master  when 
they  are  substantially  a  matter  of  calculation,  see  the  94th  section  of  the 
C.  L.  P.  Act,  1852,  noticed  in  2  Prac  10th  ed.  949. 
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the  parties  aforesaid,  by  their  attomies  aforesaid  ;  and  the  plaintiff  hath 
not  here  in  court  the  record  of  the  supposed  recovery  [or  "  recogni- 
zance," or  "  writ"!  in  the  said  declaration  [^or  "  replication"]  men- 
tioned, but  hath  failed  and  made  default  in  producing  the  same : 
Therefore  it  is  considered  that  Ihe  plaintiff  take  nothing  by  his  said 
writ,  and  that  the  defendant  do  go  thereof  without  day,  &c.,  and  that 

the  defendant  do  recover  against  the  plaintiff  £ for  his  costs  of 

defence. 


21.  Judgment  for  Defendant,  on  a  HepUcaiion  of  Ntd  Tiel  Becord. 

[Copy  the  issue,  and  then  proceed  thus:^  At  which  day  come  here 
the  parties  aforesaid,  by  their  attomies  aforesaid.  Whereupon  the 
record  aforesaid  being  seen  and  inspected  by  the  court  here,  it  suffi- 
ciently appears  to  the  court  that  there  is  such  a  record  of  a  recovery 
against  the  defendant,  at  the  suit  of  the  plaintiff,  as  above  alleged : 
Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  his  said 
writ  [&c.  conclude  as  in  the  preceding  form.^ 


22.  Execution. 
The  forms  of  execution  are  the  same  as  in  ordinary  cases. 


CHAP.  IV.]  (    453    ) 


CHAPTER  IV. 

DEMURRER  AND  PROCEEDINGS  THEREON. 


1.  Form  of  a  Demurrer  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. (h). 

B.'\     The  defendant,  by his  attorney  \or  "in  person,  &c.,"  or 

V,  >  "  the  plaintiff"]  says  that  the  declaration  \or  "  plea,"  &c.  cls  the 

D.  J  case  may  be]  is  bad  in  substance. 
[Insert  in  the  margin  of  the  demurrer  the  following ,  viz. : 
"One  of  the  matters  of  law  intended  to  be  argued  is,  that"  &c.(i), 

state  the  ground  of  the  demurrer  concisely.^ 


(a)  By  the  C.  L.  P.  Act,  1852,  s.  89,  "  The  form  of  a  demurrer  (except 
in  the  cases  herein  specifically  provided  for)  shall  be  as  follows  (the  form 
supra),  or  to  the  like  effect:  And  in  the  margin  thereof  some  substantial 
matter  of  law  intended  to  be  argued  shall  be  stated  :  And  if  any  demurrer 
shall  be  delivered  without  such  statement,  or  with  a  frivolous  statement,  it 
may  be  set  aside  by  the  court  or  a  judge,  and  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  plea ;  and  the  form  of  a  joinder  in  demurrer  shall 
be  as  follows  (the  form  supra,  No,  2),  or  to  the  like  effect." 

The  words  "  except  in  the  cases  herein  specifically  provided  for,"  have 
been  left  in  the  Act  by  mistake:  they  referred  to  the  special  demurrer  which 
was  to  be  allowed  in  certain  cases,  and  the  clause  as  to  which  was  struck  out 
by  the  House  of  Commons.  (Holl.  Notes  on  the  Act,  p.  45.)  The  enactment 
applies  to  the  plaintiff's  as  well  as  to  the  defendant's  pleadings :  (see  Cutis 
V.  Surridge,  9  Q.  B.  1015  ;  4  D.  &  L.  642,  which  see  commented  on  in  Tallis 
V.  Tallis,  19  Law  J.  107.) 

Only  one  ground  of  demurrer  need  be  specified.  {Ross  v.  Robeson,  1  Gale, 
102;  3  Dowl.  779.)  And,  if  several  grounds  be  stated,  it  need  not  also  be 
stated  on  which  of  them  the  party  intends  to  rely.  (  Whitmore  y.  Nicholls, 
5  Dowl.  521.)  The  want  of  a  marginal  note  is  no  ground  for  objecting  to 
the  argument  of  the  demurrer  when  called  on ;  the  only  effect  of  the  rule  is, 
that  a  demurrer  without  such  a  note  may  be  set  aside.  {Lacy  v.  Umbers,  3 
Dowl.  732.) 

By  the  50th  and  51st  sections  of  the  C.  L.  P.  Act,  1852,  no  pleading  shall 
be  deemed  insufficient  for  any  defect  which  could  only  be  objected  to  by 
special  demurrer,  and  judgment  on  a  demurrer  shall  be  given  according  to 
the  very  right  of  the  cause,  without  regarding  any  defect  in,  or  lack  of, 
form,  &c.  Since  these  provisions,  therefore,  if  the  objection  taken  by  the 
demurrer  be  one  which  was  heretofore  clearly  bad  on  special  demurrer  only, 
the  demurrer  would  be  frivolous.  The  objection  taken  must  be  such  that 
will,  if  valid,  render  the  pleading  bad  in  substance.  If  there  be  any  reason- 
able doubt  as  to  it,  the  demurrer  cannot  be  held  frivolous.  See  further,  as 
to  the  application  to  set  it  aside,  and  the  form  of  summons  and  order,  post, 
455,  456. 

{b)  It  must  be  entitled  of  the  court,  and  dated  of  the  day  of  the  month 
and  year  when  delivered:  (see  sect.  54,  ante,  70.) 
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2.  Demurring  and  Pleading  to  same  Pleading. 
See  the  forms  and  notes  as  to  this,  ante,  107. 


3.  Joinder  in  Demurrer  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

B.^     The  plaintiff  [or  "defendant"]  says,  that  the  declaration  [or 

V.   >  "  plea,"  &c.]  is  good  in  substance. 

2>.3 


4.  Notice  to  join  in  Demurrer  when  delivered  separately  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
*  Take  notice,  that  unless  you  join  in  demurrer  herein  in  four  days 

judgment  will  be  signed  against  you.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.  plaintiff's  D.  A.  defendant's 

[or  "  D.  A.  defendant's"]  attorney  [or  "  P.  A.  plaintiff's"] 

[or  "  agent."]  attorney  [or  "  agent."] 


(a)  The  89th  section  of  the  C.  L.  P.  Act,  1852,  ante,  454,  n.,  gives  this 
form. 

{b)  By  r.  14,  H.  T.  1853,  "The  party  demurring  may  give  a  notice  to 
the  opposite  party  to  join  in  demurrer  in  four  days,  which  notice  may  be 
delivered  separately  or  indorsed  on  the  demurrer,  otherwise  judgment."  A 
judge  may  grant  further  time  beyond  these  four  days  to  join  in  demurrer,  and 
will  generally  do  so. 

Neither  party  can  add  a  joinder  in  demurrer  for  the  opposite  party. 
{Billing  \.Kightley,  7  Scott,  844;  5  Bing.  N.  C.  629;  7  Dowl.  660,  nom. 
Mullins  v.  Cox ;  see  Bnylis  v.  Hayward,  3  Dowl.  533.)  Nor  can  a  judge  give 
him  leave  to  add  it  unless  the  opposite  party  consent,  which  he  sometimes 
will  do  where  he  is  asking  for  time  to  plead,  or  some  other  favour :  (see  Cook 
V.  5/aA-e,  4D.  &  L.  313.) 

Nor  can  either  party  be  compelled  to  join  in  demurrer  before  the  expira- 
tion of  four  days  after  the  demand.     {Hall  v.  Popplewell,  5  M.  &  W.  341.1 

The  defendant,  being  under  terms  to  "rejoin  gratis,"  is  not  thereby 
bound  to  join  in  demurrer  gratis.  {Jones  v.  Key,  2  Dowl.  265 ;  2  C.  &  M. 
340.) 

Where  a  defendant,  after  the  time  for  joining  in  demurrer  had  expired, 
but  before  judgment  signed,  obtained  a  rule  nisi  to  set  aside  the  proceedings, 
with  a  stay  of  proceedings  in  the  meantime,  upon  the  rule  being  afterwards 
discharged,  it  was  holden  that  he  had  the  whole  of  the  day  on  which  the  rule 
was  disposed  of  to  join  in  demurrer.  ( Vernon  v.  Hodgins,  4  Dowl.  665 ;  1  M. 
&W,  151.) 

Where  in  trespass  the  defendant  pleaded  two  pleas,  upon  one  of  which 
the  plaintiff  joined  issue,  and  replied  to  the  other;  the  defendant  rejoined, 
and  the  plaintiff  demurred  to  the  rejoinder ;  the  defendant  did  not  join  in 
demiurer,  but  gave  notice  to  the  plaintiff  that  he  should  take  no  further 
steps  in  respect  of  his  second  plea ;  the  court  set  aside,  for  irregularity,  a 
judgment  signed  by  the  plaintiff  upon  the  whole  record.  (Hitchcock  v.  Wal- 
ford,  6  Scott,  N.  S.  792  ;  see  M'Intyre  v.  MilUr,  13  M.  &  W.  725 ;  2  D.  &  L. 
708.) 
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5.  The  like,  when  indorsed  on  tJie  Demurrer. 

The  defendant  [or  "  plaintiff"]  is  to  join  in  demurrer  herein  in  four 
days,  otherwise  judgment. 


6.  Jttdgmentfor  Plaintiff  for  want  of  Joinder  in  Demurrer  to  a 
Plea  in  an  Action  for  a  Debt. 

[Set  forth  all  the  pleadings  to  the  end  of  the  demurrer,  and  then 

proceed  thus ;]  "  And  the  plaintiff  on  the day  of ,  a.d. , 

gave  notice  to  the  defendant  to  join  in  demurrer  to  the  said  demurrer 
of  the  plaintiff,  otherwise  that  judgment  would  be  given  against  him  j 
and  the  defendant  did  not  within  those  four  days,  or  at  any  otlier  time, 
join  in  demurrer  to  the  said  demurrer,  wherefore  the  plamtiff  ought, 
notwithstanding  the  plea  of  the  defendant  by  him  above  pleaded,  to 
recover  against  the  defendant  his  said  debt  and  the  damages  by  him 
sustained  by  reason  of  the  detention  thereof:  Therefore  it  is  considered 
that  the  plaintiff  do  recover  against  the  defendant  the  said  debt  of 
£ ,  and  £ for  his  costs  of  suit. 

{If  the  judgment  be  interlocutory  then  the  form  must  be  altered  ac- 
cor(Ungli/,  sat:  forms  of  "  Judgment  by  Default,"  post,  482.) 


7.  Notice  by  Defendant  of  having  struck  out  the  Joinder  of  Issue, 
and  demurred  (a). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

B.  against  D. 
Take  notice,  that  I  do  not  receive  the  issue  delivered  by  you  in  this 

cause.     I  have  struck  out  the  joinder  of  issue  to  the plea  and 

demurred.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.,  plaintiff's  attorney  D.  A.,  defendant's  attorney 

[or  "agent."]  [or  "  agent."] 


8.  Summons  by  Plaintiff  to  set  aside  a  Demurrer  for  want  of  a 
marginal  JSote,  or  as  being  fnvolous  (b). 

[Formal  parts  as  usual,]  "to  show  cause  why  the  demurrer  de- 


(a)  The  defendant  may  within  four  days  after  the  delivery  of  the  issue,  or 
after  the  delivery  of  plaintiff's  replication,  with  a  joinder  of  issue  for  the 
defendant,  strike  out  such  issue  or  joinder  of  issue,  and  demur,  if  there  be 
ground  for  his  doing  so  :  (see  Poole  v.  Pain,  2  L.,  M.  &  P.  609 ;  6  Q.  B. 
663  ;  2  D.  &  L.  534  ;  Heginhotham  v.  South  Eastern  Continental,  Sfc.  Company, 
8  C.  B.  338.) 

(h)  This  application  is  founded  on  the  89th  section  of  the  C.  L.  P.  Act, 
1852,  ante,  453.  As  to  the  cases  in  which  an  order  may  be  made,  see  Id. 
The  application  cannot  be  made  after  joining  in  demurrer  (see  Norton  v. 
Mackintosh,  7  Dowl.  529) ;  but  it  might,  notwithstanding  an  order  for  time 
to  join  in  demurrer,  or  the  like  ;  for  a  frivolous  demurrer  is  not  an  irregu- 
larity, but  an  imjiroper  pleading,  which  may  be  set  aside  at  any  time  :  (see 
Cutis  V.  Surridge,  9  Q.  B.  1015 ;  4  D.  &  L.  642.)  The  application  may  be 
made  to  the  court,  in  which  case  it  must  be  supported  by  an  affidavit,  stating 
the  substance  of  the  pleadings,  or  annexing  a  copy  of  them  to  it ;  and  the 
rule  must  be  drawn  up  on  reading  such  affidavit.     ( Hamer  v.  Anderton,  9 
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livered  herein  should  not  be  set  aside  with  costs  on  the  ground  that 
it  has  been  delivered  without  any  statement  in  the  margin  of  it  of  any 
matter  of  law  intended  to  be  argued  [or,  if  there  be  a  marginal  note, 
but  the  ground  stated  is  frivolous,  say  '  on  the  ground  that  the  state- 
ment in  the  margin  of  the  matter  of  law  intended  to  be  argued  is  frivo- 
lous'], and  why  the  plaintiff  should  not  have  leave  to  sign  judgment 
as  for  want  of  plea." 


9.  Order  to  set  aside  a  Demurrer. 

Formal  parts  as  usual]  "  I  order  tliat  the  demurrer  delivered  herein 
be  set  aside  with  costs,  and  that  the  plaintiff  be  at  liberty  to  sign  judg- 
ment as  for  want  of  a  plea"  [^or  "that  the  defendant  be  at  liberty  to 
sign  judgment  of  non-pros,  for  want  of  a  replication."] 

(The  judge  tcill  in  most  cases,  tchere  he  considers  that  the  object  of 
the  demurrer  teas  a  bond  fide  one  to  raise  a  bond  fide  question  upon  the 
merits,  and  upon  an  affidavit  of  merits  and  sometimes  without,  let  in 
the  defendant  to  defend  upon  terms,  notwithstanding  he  considers  the 
demurrer  ought  to  be  set  aside.) 


10.  Notice  of  Inquiry  on  back  of  Demurrer  or  Joinder. 
See  the  rule,  ante,  125,  and  the  form, post,  "Writ  of  Inquiry." 


11.  Demurrer  Book. 

Where  the  demurrer  is  to  the  whole  declaration  or  other  pleading, 
the  demurrer  book  is  the  same  as  the  issue  on  an  issue  in  fact,  as  far 
as  the  entry  of  the  pleadings  inclusive,  including  of  course  the  de- 
murrer and  joinder  in  demurrer.  By  r.  17,  H.  T.  1853,  "  when  tliere 
shall  be  a  demurrer  to  part  only  of  the  declaration  or  other  subsequent 
pleadings,  those  parts  only  of  the  declarations  and  pleadings  to  which 
such  demurrer  relates  shall  be  copied  into  the  demurrer  books ;  and  if 
any  other  parts  shall  be  copied,  the  master  shall  not  allow  the  costs 
thereof  on  taxation,  either  as  between  party  and  party,  or  as  between 
attorney  and  client." 

Either  party  may  make  up  the  demurrer  book  and  proceed  to  argne 
the  demurrer.  As  to  the  delivery  by  each  party  of  two  copies  of  the 
demurrer  book  to  the  judges,  and  the  course  to  be  pursued  if  one  of 
them  neglects  to  do  so,  see  r.  16,  H.  T.  1853 ;  2  Chit.  Ar.  Pr.  9th  ed. 
867 ;  Dalton  v.  M'Infyre,  1  Dowl.  N.  S.  76 ;  Hooper  v.  Woolmer, 
10  Com.  B.  Rep.  370. 


DowL  119;  Daniels  v.  Lewis,  1  Dowl.,  N.  S.,  542;  Howorth  v.  Hubhersty,  3 
Dowl.  455  ;  1  C,  M.  &  R.  900  a.)  The  rule  would  be  nisi  only  in  the  first 
instance.  {Spencer  v.  Newton,  14  Leg.  Obs.  82;  Kinnear  v.  Keane,  3  Dowl. 
154.)  On  setting  aside  a  frivolous  demmn-er  of  the  defendant,  the  court  or 
judge  may  give  the  plaintiflF  leave  to  sign  judgment  on  the  whole  record  as 
for  want  of  a  plea,  although  there  are  other  pleas  not  affected  by  the  de- 
murrer, and  though  the  demurrer  be  to  one  of  several  replications.  ( Tucker 
V.  Barnsley,  16  M.  &  W.  54 ;  4  D.  &  L.  292.) 
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12.  Points  for  Argument  to  he  delivered  to  the  Judges  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

B.  against  D. 
The  following  are  the  defendant's  [or  "plaintiffs"]  points  intended 
to  be  insisted  on  the  part  of  the  plaintiff  [or  "  defendant"]  on  the 
argument  of  the  demurrer  herein,  viz. 

1.  That,  &c. 

2.  That,  &c.  (and  so  on,  stating  the  objections  and  points.) 


13.  Notice  of  setting  doum  the  Demurrer  for  Argument  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  demurrer  to  be  argued  in  this  case  was  this  day 

(a)  See  r.  16,  H.  T.  1853,  as  to  the  delivery  of  these  points  and  the  prac- 
tice as  to  them.     (2  Prac.  lOfh  ed.  886.) 

As  a  matter  of  courtesy,  it  is  usual  for  each  party  to  give  a  copy  of  these 
points  for  argument  to  his  opponent ;  but  this  is  not  necessary,  and  each 
party  may  obtain  a  copy  of  the  points  of  his  opponent  by  applying  to  the 
judges'  clerks  for  one.  {Scott  v.  Chappehw,  2  Dowl.,  N.  S.,  78;  5  Scott, 
N.  R.  148 ;  4  Man.  &  Gr.  336,  per  Maule,  J. ;  and  see  Garrard  v.  Hardey, 
]  Dowl.  &  L.  51  ;  5  M.  &  G.  471.)  The  points  intended  to  be  argued  on 
each  side  should  be  thus  stated:  therefore,  if  the  plaintiff  demurs  to  the 
defendant's  plea,  and  the  defendant  intends  objecting  to  the  sufficiency  of 
the  declaration,  the  plaintiff  should  state  the  points  of  objection  to  defend- 
ant's plea,  and  the  defendant  the  points  of  objection  to  the  declaration. 
{Arbouin  v.  Anderson,  1  Q.  B.  498  ;  1  G.  &  D.  483  ;  9  Dowl.  395  ;  Clark  v. 
Danes,  7  Taunt.  72  ;  Bayley  v.  Harman,  3  Scott,  384 ;  Parker  v.  Riley,  3  M. 
&  W.  230  ;  6  Dowl.  375.)  It  has  even  been  held  by  the  Court  of  Common 
Pleas,  that  a  defendant  whose  plea  was  demurred  to,  and  who  had  not  de- 
livered any  points,  was  confined  to  answering  the  arguments  adduced  by  the 
plaintiff.     {Galliffe  v.  Bourne,  5  Scott,  674,  sed  quare.) 

As  regards  the  form  of  the  points,  they  should  be  specifically  notified,  or 
the  party  will  not  be  allowed  to  argue  them.  ( The  Scriveners'  Company  v. 
Brooking,  6  Jur.  836,  Q.  B.,  n.;  Peaker  v.  Screech,  9  Jur.  177  ;  Arbouin  v. 
Anderson,  1  Q.  B.  498  ;  Parker  v.  JUley,  3  M.  &  W.  230 ;  and  see  Grottick 
v.  Phillips,  3  Moo.  &  Sc.  138 ;  9  Bing.  723,  S.  C. ;  Brogden  v.  Marriott,  2 
Scott,  708  ;  Darling  v.  Gurney,  2  Dowl.  101.)  But  the  judges  are  not  so 
very  strict  in  this  respect  (Friend  v.  Butterfield,  11  Ad.  &  E.  841  ;  Scott  v. 
Chappelow,  supra);  and  it  would  seem  that  the  court  will  adjudicate  without 
argument  upon  a  substantial  point  which  suggests  itself  to  the  judges, 
though  such  point  is  not  stated:  (see  Arbouin  v.  Anderson,  supra;  Devaux  v. 
Anstice,  C.  P.  3  Dec.  1840,  in  which  case  the  Court  of  C.  P.  considered  that 
they  could  not  abstain  from  noticing  a  ground  for  general  demurrer,  even  by 
consent)  The  Queen's  Bench,  in  one  instance,  postponed  a  case  in  order 
that  an  objection  might  be  stated  in  the  margin.  ( Coleby  v.  Graves,  cited  by 
Knowles  {amicus  curia)  in  3  M.  &  W.  235  j  and  see  Brookes  v.  Humphries,  8 
Law  J.,  C.  P.,  N.  S.,  34.) 

(6)  This  notice  is  required  by  r.  15,  H.  T.  1853,  by  which  it  is  ordered, 
that  "  no  motion  or  rule  for  a  concilium  shall  be  required ;  but  demurrers, 
as  well  as  all  special  cases,  special  verdicts,  and  appeals  from  county  courts, 
shall  be  set  down  for  argument  in  the  special  paper,  at  the  request  of  either 
party,  four  clear  days  before  the  day  on  which  the  same  are  to  be  argued, 
and  notice  thereof  shall  be  given  forthwith  by  such  party  to  the  opposite 
party."     In  ordinary  cases,  the  notice  must  be  given  in  sufficient  time  to 
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set  down  for  argument  for  the day  of instant  [or  "next"]. 

Dated . 

To  Mr. Yours,  &c. 

defendant's  \or  "  plaintiff's"]       P.  A.  plaintiff's  [or  "  defendant's"] 
attorney  [or  "agent.'']  attorney  [or  "agent."] 


14.  Issue — where  a  Demurrer  and  Issue  in  fact. 

See  the  forms  as  to  this,  ante,  120.  As  to  when  the  court  or  a  judge 
•svill  order  one  to  be  tried  or  argued  before  the  other,  see  2  Pr.  10th 
ed.  885,  886  ;  ante,  107. 


D.S 


15.  Prcecipefor  Rule  for  Judgment  (a). 

Rule  for  judgment  on  demurrer. 
P.  A.  plaintiff's  [or  ^'D.A,  defendant's"]  attorney  [or  "agent."] 

,  18—. 


16.  Rule  for  Judgment  (a). 

In  the  Q.  B.  [«C.  P."  or  "Exch.  of  Pleas."] 

,  the day  of ,  a.d. . 

B.  "^       Unless  something  be  said  in  arrest  of  judgment  on  the 

V.  >  day  of instant,  let  judgment  be  entered  for  the  plaintiff  [or 

D.  >  "  defendant."] 

17.  Judgment  for  Plaintiff  on  Demurrer  to  a  Declaration  or  Repli- 
cation, where  there  is  no  Isstie  in  Fact,  and  where  the  Action  is 
to  recover  a  Debt  or  liquidated  Demand  in  Money  and  nothing 
beyond  (b). 

[Proceed  as  in  the  demurrer-book  to  the  end,  and  then  thus ;]  And 

hereupon  on come  here  as  well  the  plaintiff  as  the  defendant,  by 

their  respective  attomies  aforesaid ;  and  it  appears  to  the  court  here  t, 
that  the  declaration  [or  "  replication"]  aforesaid  is  good  in  substance  * : 
Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the  de- 
fendant the  said  debt  of  £ and  Is.  for  his  damages  by  him  sus- 
tained by  the  detention  thereof  [or  "  the  said  £ "J  and  £ for 

his  costs  of  suit;  which  said  monies  in  the  whole  amount  to  £ . 

[Insert  the  usual  marginal  note,  as  'directed  at  the  foot  of  the  form, 
ante,  241.] 

enable  the  opposite  party  to  prepare  his  demurrer  books,  otherwise  the  court 
will  refuse  to  hear  the  demurrer,  and  probably  allow  the  objecting  party  his 
costs  of  appearing  to  make  the  objection.  {Britten  v.  Britten,  2  Dowl.  239  ; 
see  fVilson  v.  Tucker,  Id.  83  ;  1  C.  &  M.  195.)  The  demurrer  cannot  be  set 
down  for  argument  before  the  opposite  party  has  joined  in  demurrer,  and 
consequently,  notice  that  the  demurrer  has  been  so  set  down  cannot  be 
given  at  the  time  of  the  delivery  of  the  joinder  in  demurrer.  (Gibbons  v. 
Mottram,  1  Dowl.  &  L.  815 ;  6  M.  &  G.  692  ;  7  Scott,  N.  R.  535 ;  Hall  v. 
Popplewell,  5  M.  &  W.  341  ;  Huworih  v.  Hubbersty,  3  Dowl.  457.) 

(a)  On  the  day  of  and  after  the  argument,  or  at  any  future  day,  and 
before  signing  judgment,  obtain  firom  one  of  the  masters  a  peremptory  rule, 
"  that  judgment  be  entered  for  the  plaintiff  or  defendant,"  as  the  case  may 
be,  as  in  the  above  form.  Serve  a  copy  thereof  on  the  opposite  attorney  or 
agent. 

(6)  As  to  a  judgment  on  demurrer  in  general,  see  2  Pr.  10th  ed.  889. 
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18.  The  like,  where  the  Action  is  to  recover  Damages,  and  they  are 
assessed  by  a  Master  (a). 

[^Proceed  as  in  the  demurrer-book  to  the  end,  and  then  thus :]  And 

hereupon  on come  here  as  well  the  plaintiff'  as  the  defendant,  by 

their  respective  attornies  aforesaid  ;  and  it  appears  to  the  court  here  f, 
that  the  declaration  [or  "  replication"]  aforesaid  is  good  in  substance  * ; 
wherefore  the  plaintiff"  ought  to  recover  against  the  defendant  his 
damages  on  occasion  of  the  premises  above  complained  of  by  him ; 
and  because  it  is  suggested  and  proved,  and  manifestly  appears  to  the 
court  here,  that  the  plaintiff"  hath  sustained  damages  on  occasion  of  the 

premises  to  £ ,  besides  his  costs  of  suit :  Therefore  it  is  considered 

that  the  plaintiff"  do  recover  against  the  defendant  the  said  £ ,  and 

£ for  his  costs  of  suit,  which  said  monies  inthe  whole  amount  to 

[Insert  the  usual  marginal  note,  as  directed  at  tJiefoot  of  the  form, 
ante,  241.] 

19.  The  like,  where  the  Damages  are  assessed  on  a  Writ  of  Inquiry  (a). 

[Proceed  as  directed  in  the  preceding  form  to  the  *,  and  then  thus ;] 
Wherefore  the  plaintiff"  ought  to  recover  against  the  defendant  his 
damages  on  occasion  of  the  premises  above  complained  of  by  him  f ; 
but  because  it  is  unknown  to  the  court  here  what  damages  the  plaintiff 
hath  sustained  on  occasion  of  the  premises,  the  sheriff'  is  commanded 
that,  by  the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick,  he 
diligently  inquire  what  damages  the  plaintiff  hath  sustained,  as  well 
on  occasion  of  the  premises,  as  for  his  costs  of  suit  in  this  behalf,  and 
that  he  send  the  inquisition  which  he  shall  thereupon  take  to  our  said 
lady  the  Queen  [or  in  C.  P.  "  to  the  justices,"  or  in  Exch.  "  to  the 

barons"]  here  on ,  under  his  seal,  and  the  seals  of  those  by  whose 

oath  he  shall  take  that  inquisition,  together  with  the  writ  of  our  said 
lady  the  Queen  to  him  thereupon  directed ;  the  same  day  is  given  to 
the  plaintiff  at  the  same  place.  At  which  day  comes  here  the  plaintiff, 
by  his  attorney  aforesaid ;  and  the  sheriff",  to  wit,  S.  S.,  esquire,  sheriff 
of  the  said  county  of ,  now  here  returns  a  certain  inquisition  in- 
dented, taken  before  him  at ,  in  the  county  aforesaid,  on  the 

day  of ,  A.D. ,  by  the  oath  of  twelve  good  and  lawful  men 

of  his  bailiwick ;  by  which  it  is  found,  that  the  plaintiff  hath  sustained 

damages  on  occasion  of  the  premises  to  £ over  and  above  his 

costs  of  suit,  and  for  those  costs  to  40?.  Therefore  it  is  considered, 
that  the  plaintiff  do  recover  against  the  defendant  the  said  monies,  by 

the  said  inquisition  above  found,  and  also  £ for  his  costs  of  suit, 

by  the  court  here  adjudged  of  increase  to  the  plaintiff,  and  with  his 
a^isent ;  which  said  monies  and  costs  in  the  whole  amount  to  £ . 

[Insert  the  usual  marginal  note,  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


20.  Judgment  of  Plaintiff^  on  a  Demurrer  to  a  Plea. 
[The  same  as  in  the  preceding  forms,  Nos.  17,  18,  19,  as  the  case 
may  be,  except  in  stating  the  judgment  on  the  demurrer  thus:  "  and 
it  appears  to  the  court  here,  that  the  plea  aforesaid  is  bad  in  sub- 
stance."] 

(a)  As  to  a  judgment  on  demmrer  in  general,  see  2  Pr.  10th  ed.  889. 
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21.  The  like,  on  a  Demurrer  to  a  Heplication  to  a  Plea  in 
Abatement  {a). 

[Proceed  as  in  Nos.  17,  18,  19,  as  the  ease  may  be,  to  thef,  and 
then  thus:']  that  the  said  replication  is  good  in  substance:  Therefore 
it  is  considered  that  the  defendant  do  answer  further  to  the  said  writ 
and  declaration  ;  J  and  it  is  further  considered  that  the  plaintiff  do  re- 
cover against  the  defendant  £ for  his  costs  of  suit.    And  hereupon 

a  further  day  is  given  to  the  parties  aforesaid  here  until ,  that  is 

to  say,  for  the  defendant  to  plead  in  chief  to  the  said  declaration  of  the 
plaintiff.  At  which  day  come  here  the  parties  aforesaid  by  their  re- 
spective attornies  aforesaid  ;  and  the  defendant  by  D.  A.  his  attorney 
aforesaid,  says  that  [&c.  enter  the  plea,  Sfc.  as  usual.'\ 


22.  The  like,  on  Demurrer  to  a  Plea  in  Abatement  (a). 

{Same  as  Nos.  17,  18,  19,  as  the  case  may  be,  to  the  f,  and  then 
thus:]  that  the  said  plea  is  bad  in  substance :  Therefore  it  is  considered 
that  the  defendant  do  answer  further  to  the  said  writ  and  declaration 
of  the  plaintiff.  And  [&c.  Conclude  as  in  the  preceding  form  from 
the  t.] 

23.  Judgment  for  Defendant,  on  Demurrer  to  a  Declaration  or 
Replication. 

[Same  as  No.  17,  to  the  f,,  and  then  thus:]  that  the  said  declaration 
[or  "  replication"]  is  bad  in  substance  :  Therefore  it  is  considered  that 
the  plaintiff  take  nothing  by  his  said  writ,  and  that  the  defendant  do 
go  thereof  without  day,  &c.  and  that  the  defendant  do  recover  against 
the  plaintiff  £ for  his  costs  of  defence. 


24.  The  like,  for  Defendant,  on  Demurrer  to  a  Plea  or  Rejoinder. 

[Same  as  No.  17,  to  the  f,  oTid  then  thus:]  that  the  said  plea  [or 
"  rejoinder"]  is  good  in  substance :  Therefore  it  is  considered  that  the 
plaintiff  take  nothing  by  his  said  writ  [&c.  Conclude  as  in  the  pre- 
ceding form.] 

25.  The  like,  for  a  Defendant,  on  Demurrer  to  a  Plea  in  Abatement. 

[Same  as  No.  17,  to  the  f,  and  then  thus :]  that  the  said  plea  is  good 
in  substance :  Therefore  it  is  considered  that  the  plaintiff's  said  writ 
be  quashed,  &c.  And  it  is  further  considered  that  the  defendant  do 
recover  against  the  plaintiflP  £ for  his  costs  of  defence. 


26.  The  like,  for  a  Defendant,  on  Demurrer  to  a  Replication  to  a 
Plea  in  Abatement. 

[Same  as  No.  \1  to  the  \,  and  then  thv^:]  that  the  said  replication 
is  bad  in  substance  :  Therefore  it  is  considered  that  the  plaintiff's  said 
writ  be  quashed,  &c.  And  it  is  further  considered  [&c.  Conclude  as 
in  the  preceding  form.] 

(a)  See  ante,  2  Pr.  10th  ed.  &72. 
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27.  Judgment  for  Plaintiff '  where  there  are  Issues  in  Fact  and  Issues 
in  Law,  and  where  the  latter  are  determined  first. 

[  Copy  the  issue,  setting  fiorth  nil  the  pleadings :]  And  hereupon  on 
{day  when  judgment  signed  on  the  demurrer)  come  here  the  par- 
ties aforesaid,  by  their  attomies  aforesaid ;  and  it  appears  to  the  court 
here  that  the  said  [second  J  count  of  the  said  declaration  is  good  in  sub- 
stance (this  must  oe  according  to  the  demurrer  ajid  Judgment  on  it :) 
Wherefore  the  plaintiff  ought  to  recover  against  the  defendant  his 
damages  by  reason  of  the  premises  in  the  said  declaration  [or  second 
count]  mentioned :  [or  if  the  action  be  in  debt,  or  for  a  liquidated 
demand  in  money,  say,  "  Wherefore  the  plaintiff  ought  to  recover 
against  the  defendant  the  said  debt,  together  with  the  damages  by  him 

sustained  by  the  detention  thereof  (or  '  the  said  £ ')  and  his  costs 

of  suit"]  But  because  it  is  unknown  to  the  court  here  what  damages 
the  plaintiff  hath  sustained  in  this  behalf,  and  because  it  is  convenient 
and  necessary  that  there  be  bat  one  taxation  of  damages  in  this  suit, 
therefore  let  the  giving  of  judgment  in  this  behalf  be  stayed,  until  the 
trial  of  the  said  issue  [or  "  issues"]  above  joined  between  the  said 
parties  to  be  tried  by  the  counti-y :  And  thereupon  as  well  to  try  that 
issue  [or  "  those  issues"],  as  to  inquire  of  and  assess  the  said  damages, 

let  a  jury  come,  &c.     Afterwards  on (day  of  signing  final  Judg- 

ment)  come  the  parties  aforesaid  by  their  respective  attomies  aforesaid ; 

and (see  ante,  240,  242,  Nos.  1,  2),  before  whom  the  said  issue 

was  [or  "  issues  were"]  tried  and  damages  assessed,  hath  [or  "have," 
if  at  the  assizes']  sent  hither  his  [or  '*  their"]  record  had  before  him 
[<w  "  them'']  in  these  words:  Afterwards  [&c.  copy  the  postea(a).] 
Therefore  it  is  considered  that  the  plaintiff  do  recover  [&c.  conclude 
tlve  final  judgment  as  usual.    See  the  forms,  ante,  240,  et  seq.'\ 


28.  ITie  like,  where  the  Issues  in  Fact  are  determined  first. 

[Proceed  as  usual  as  informs,  ante,  240,  No.  1  or  No.  2,  as  the  case 
may  be,  to  the  end  of  the  postea  (a),  but  state  the  day  of  the  return  of 
the  postea  to  be  a  day  in  term  after  the  trial,  and  not  the  day  of  final 
judgment,  as  there  directed,  and  then  proceed  thus :]  But  because  it  is 
unknown  to  the  court  here  whether  or  not  the  defendant  will  be  con- 
victed of  the  premises  aforesaid,  whereof  the  parties  aforesaid  have  put 
themselves  upon  the  judgment  of  the  court,  therefore  let  the  giving  of 
judgment  in  this  behalf  be  stayed,  until  the  issue  [or  "  issues"]  afore- 
said, whereof  the  said  parties  have  put  themselves  upon  the  judgment 
of  the  court,  shall  have  been  adjudged  and  determined.   And  hereupon, 

on (day  of  final  judgment),  come  here  the  parties  aforesaid,  by 

their  respective  attomies;  whereupon  all  and  singular  the  premises 
aforesaid,  whereof  the  said  parties  have  put  themselves  upon  the  judg- 
ment of  the  court,  being  seen  and  by  the  court  here  fully  understood, 
it  appears  to  the  court  here  that  the  said  [second]  count  of  the  said 
declaration  is  good  in  substance.  Therefore  it  is  considered  that  the 
plaintiff  do  recover  [&c.  conclude  the  judgment  as  usual.  See  the 
forms,  ante,  240,  et  seg.] 

(a)  See  the  form  of  the  postea,  ante,  228. 
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29.  Judgment  for  Plaintiff  on  Demurrer  to  one  Count  of  the  Decla- 
ration on  which  Damages  are  assessed  by  the  Master^  and  a 
Nolle  prosequi  to  the  other  Counts. 

[Proceed  as  in  an  issue  in  fact,  ante,  117,  setting  forth  all  the 
pleadings,  including  the  demurrer  and  joinder,  but  omitting  tlie  con- 
clusion, "  Therefore  let  a  jury  come,"  &c.,  and  then  proceed  thus:"] 

And  hereupon  on {day  of  final  judgment)  come  here  the  parties 

aforesaid,  by  their  respective  attomies  aforesaid  :  AV hereupon  it  appears 
to  the  court  here  that  the  said  [first]  count  of  the  said  declaration  is 
good  in  substance ;  wherefore  the  plaintiff  ought  to  recover  against  the 
defendant  the  damages  by  him  sustained  on  occasion  of  the  premises  in 
that  count  mentioned.*  And  hereupon  the  plaintiff  says,  that  he  will 
not  further  prosecute  his  suit  against  the  defendant  in  respect  of  the 
causes  of  action  in  the  said  [second  and  subsequent]  counts  of  the  de- 
claration mentioned :  Therefore  let  the  defendant  be  acquitted  as  to 
those  causes  of  action,  and  go  thereof  without  day,  &c.  And  the 
plaintiff  prays  judgment  for  the  damages  by  him  sustained  on  occasion 
of  the  premises  in  tlie  said  [first]  count  mentioned.  And  because  it  is 
suggested  and  proved,  and  manifestly  appears  to  the  court  here,  that 
the  plaintiff  hath  sustained  damages,  on  occasion  of  the  premises  in  that 

count  complained  of,  to  the  sum  of  £ ,  besides  his  costs  of  suit: 

Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the 

defendant  the  said  £ ,  and  also  £ for  his  costs  of  suit,  and 

which  said  monies  in  the  whole  amount  to  £ . 

[Insert  the  usual  marginal  note,  as  directed  ante,  241,  No.  1.] 


30.  Judgment  far  Plaintiff  on  Demurrer  to  one  Count  in  a  Declara- 
tion for  unliquidated  Damages,  with  Award  of  Inquiry  thereon, 
and  a  Relictd  Verificatione  by  Defendant  as  to  the  Plea. 

[Proceed  as  in  an  issue  in  fact,  ante,  116,  setting  forth  all  the 
pleadings,  including  the  demurrer  and  joinder,  but  omitting  the  con- 
clusion, "Therefore  let  a  jury  come,"  &c.,  and  then  proceed  thus:"] 

And  hereupon  on {day  of  final  judgment)  come  here  the  parties 

aforesaid,  by  their  respective  attornies  aforesaid :  Whereupon  it  appears 
to  the  court  here  that  the  said  [first]  count  of  the  said  declaration  is 
good  in  substance.*  And  hereupon  the  defendant,  relinquishing  his 
said  plea  by  him  above  pleaded  to  the  said  second  and  subsequent 
counts,  says,  that  he  cannot  denj'  the  action  of  the  plaintiff,  nor  but 
that  the  plaintiff  ought  to  recover  against  the  defendant  his  damages 
by  reason  of  the  premises :  wherefore  the  plaintiff  ou^ht  to  recover  nis 
damages  against  the  defendant.  But  because  it  is  anknown  [&c.  con- 
clude as  in  the  form,  ante,  459,  No.  19.] 


31.  Execution  on  a  Judgment  on  Demurrer, 
The  same  as  in  ordinary  cases. 


(    463    ) 


BOOK  VII. 

PROCEEDINGS  UPON  JUDGMENT  BY  COGNOVIT,  OR 
CONFESSION— WARRANT  OF  ATTORNEY- JUDGE'S 
ORDER  OR  DEFAULT  FOR  WANT  OF  A  PLEA— RE- 
FERENCE TO  THE  MASTER— WRIT  OF  INQUIRY, 


CHAPTER  I. 

COGNOVIT,   OR  CONFESSION-JUDGMENT  BY  AND 
PROCEEDINGS  THEREON  (o). 


1.  Cognovit  (b). 

In  the  Q.  B.  [«C.  P.  or  "Exch.  of  Pleas.'n 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  confess  this  action,  and  that  the  plaintiff  is  entitled  to  recover  in  it 


(a)  See  generally,  2  Pr.  10th  ed.  898. 

(i»)  No  particular  form  of  cognovit  is,  in  general,  requisite:  (see  Hurst  v. 
Jennings,  5  B,  &  C.  650 ;  8  D,  &  R.  424;  Beckham  v.  Knight,  4  Ring.  N.  C. 
243.)  It  ought,  however,  always  expressly  to  show  the  terms  upon  which 
it  is  given.  If  any  agreement  or  understanding  be  entered  into,  contrary  to 
the  express  terms  of  it.  the  court  will  not,  in  general,  regard  such  agreement, 
but  put  the  party  to  his  remedy,  if  any,  by  action :  (see  Anon.,  1  Salk.  400.) 
In  some  cases,  however,  they  will  set  aside  a  judgment  entered  up,  and  exe- 
cution issued  out,  contrary  to  the  express  agreement  or  understanding  of  the 
parties  at  the  time  of  confessing  the  judgment.  (Dillon, y.  Browne,  6  Mod. 
14;  Hatton  v.  Young,  2  W.  Bla.  943  ;  see  Hambridge  v.  De  La  Crou6e,  16 
L.  J.,  C.  P.,  85 ;  3  Com.  B.  742  ;  4  D.  &  L.  466 ;  Anon.,  7  D.  &  R.  375  ; 
Woodman  v.  Ford,  2  Jur.  11.) 

By  the  Bankrupt  and  Insolvent  Acts  the  defeasance,  if  any,  on  a  cognovit 
must  be  written  on  the  same  piece  of  paper  as  the  cognovit :  (see  2  Pr.  10th 
ed.  919.) 

The  cognovit  need  not  he  stamped  if  it  contain  no  terms  of  agreement,  to 
the  amount  of  20/.,  between  the  parties ;  hut  if  it  contain  such  terms,  as  if 
it  be  conditioned  for  the  payment  of  the  debt(to  the  amount  of  201.  or  more), 
or  debt  and  costs  (to  that  amount  or  more),  by  instalments  {Ames  v.  Hill, 
2  B.  &  P.  150  ;  Rearden  v.  Swahy,  4  East,  188;  Jay  v.  Warren,  1  C.  8j  P. 
532  ;  Morley  v.  Hall,  2  Dowl.  494),  or  for  the  postponement  of  the  day  of 
payment,  or  the  like,  it  must  be  stamped  as  an  agreement.  {Pitman  v. 
Humphrey,  2  Tyr.  500.)  A  stipulation  not  to  take  advantage  of  the  cognovit 
being  given  before  declaration,  does  not  render  a  stamp  necessary.  ( Green 
V.  Gray,  1  Dowl.  350.)  The  want  of,  or  a  defect  in,  the  stamp  will  not 
render  tVie  cognovit  unavailable,  for  a  proper  stamp  may  be  procured  on  pay- 
ment of  the  penalty  (now  10/.),  and  this  even  after  a  rule  nisi  obtained, 
or  summons  taken  out  to  set  aside  a  judgment  entered  upon  it  (see  Bur- 
ton V.  Kirkhy,  7  Taunt.  174;  2  Marsh.  480;  Clarke  v.  Jones,  3  Dowl.  277; 
Rose  V.  Tomblinson,  Id.  49;  Pitman  v.  Humphrey,  2  Tyr.  500) ;  though,  in 
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£ {the  amount  of  plaintiffs  claim  confessed)  which  sum  the 

plaintiff"  is  entitled  to  recover  against  me  in  this  action,  besides  his 
costs  of  suit  [as  between  attorney  and  client],  to  be  taxed  by  one  of  the 
masters  [w,  if  already  taxed  or  agreed  on,  say  "to  the  amount  of 

£ "];  and  in  ease  I  shall  make  default  in  payment  of  the  said  sum 

of  £ ,  together  with  the  said  costs,  on  the day  of next, 

the  plaintiff"  shall  be  at  liberty  to  enter  up  judgment  for  the  said  sum 
of  £ — : — ,  together  with  the  said  costs,  and  also  the  costs  of  entering 
up  such  judgment  and  registering  the  same,  and  shall  also  be  at  liberty 
thereupon  forthwith  to  sue  out  execution  for  the  said  sum  and  the  said 
costs,  together  Avith  sheriff's  poundage,  officers'  fees  and  all  other  ex- 
penses of  the  execution :  And  I  undertake  not  to  take  any  proceedings 
in  error  in  this  action,  nor  file  any  bill  in  equity,  nor  do  any  other 
matter  or  thing  to  delay  the  said  plaintiff"  from  entering  up  judgment 
or  suing  out  execution  thereon  as  aforesaid  (a) ;  also  that  it  shall  not, 
notwithstanding  six  years  may  elapse  from  the  entering  up  of  the  said 
judgment,  be  necessary,  previous  to  issuing  the  said  execution,  to  revive 

the  said  judgment  (A).     Dated .  CD. 

Signed  by  the  above-named  C.  D.  in  my  pre- ' 
sence  ;  and  I  declare  myself  to  be  attorney  for  the 
said  C.  D.,  and  that  I  subscribe  my  name  as  such 
his  attorney  (c).  W.  W. 

such  a  case,  the  court  would  discharge  the  rule  without  costs.  (Bremridge 
V.  Wildman,  1  Dowl.,  N.  S.,  774.)  But  the  masters  will  not,  in  general, 
allow  a  cognovit  to  be  filed,  unless  duly  stamped. 

(a)  The  cognovit  generally  contains  this  agreement,  that  no  error  shall  be 
brought,  nor  bill  in  equity  filed,  nor  other  matter  or  thing  done  to  delay 
judgment  or  execution ;  and  if,  notwithstanding  this,  the  defendant  does 
take  proceedings  in  error,  they  are  no  supersedeas  of  execution ;  inasmuch 
as  proceeding  in  error  is  no  supersedeas  where  it  appears  to  have  been  taken 
for  delay  or  against  good  faith.  {Best  v.  Gompertz,  2  Dowl.  395 ;  2  C.  &  M. 
427.)  It  was  made  a  question,  but  not  decided,  in  one  case,  whether  a  sti- 
pulation, that  the  defendant  would  not  "  bring  any  writ  of  error,  or  file  any 
bill  in  equity,  or  obtain  any  summons  or  rule  of  court  to  set  aside  any  pro- 
ceedings for  irregularity  or  otherwise,"  is  a  legal  stipulation,  and  can  be 
enforced.  {  Webb  v.  Taylor,  1  D.  &  L.  696  ;  13  L.  J.,  Q.  B.,  24.)  It  would 
seem  that  it  can  as  against  the  defendant  (5Aerra»  v.  Marshall,  1  D.  &  L.  689  ; 
13  L.  J.,  Q.  B.,  66  ;  Howell  v.  Stratton,  2  Smith,  65  ;  Morriss  v.  Jones,  2  B. 
&  C.  242;  3  D.  &  R.  603;  Hiscocks  v.  Kemp,  3  Ad.  &  E.  679;  Tripp  v. 
Stanley,  17  L.  J.,  Q.  B.,  19  ;  Morgan  v.  Burgess,  1  Dowl.,  N.  S.,  850),  though 
not  as  against  his  personal  representatives:  (see  Heath  v.  Brindley,  2  A.  & 
E.  368 ;  Mann  v.  Audley,  5  Dowl.  596.) 

(6)  As  to  this  stipulation,  see  2  Pr.  10th  ed.  900,  "  Warrant  of  Attorney," 
post,  472. 

(c)  This  form  of  attestation  was  held  sufficient  in  Jay  v.  Hall,  18  L.  J., 
Q.  B.,  12.  By  Stat.  1  &  2  Vict.  c.  110,  s.  9,  the  cognovit,  if  in  a  personal 
action,  is  required  to  be  executed  in  the  presence  of  and  to  be  attested  by 
an  attorney,  nominated  and  appointed  by  the  party  executing  it,  and  who 
should  subscribe  the  attestation  as  such  attorney.  A  cognovit,  if  not  thus 
duly  attested,  would  be  of  no  force  whatever,  and  the  plaintiff  might  proceed 
in  the  cause  notwithstanding  it  was  given.  But  if  the  invalidity  of  the  exe- 
cution arose  in  any  way  from  his  or  his  attorney's  act,  then,  perhaps,  before 
proceeding  it  would  be  proper  to  require  the  defendant  to  re-execute  the 
cognovit  properly.  See  further  as  to  the  attestation,  post,  "  Warrant  of  At- 
torney," pp.  468,  469,  n. 
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2.  The  like,  with  a  Relictd  Verificatione  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  B.  defendant. 
I  do  hereby  agree  to  withdraw  the  plea  [or  '*  demurrer"]  by  me 
pleaded  in  this  cause  ;  and  do  confess  this  action  [&c.  conclude  as  in 
the  preceding  form.'\ 


3.  Tlie  like,  by  an  Executor  admitting  Assets,  Sfc. 
See  the  ioxTa.post,  "  Proceedings  by  and  against  Executors." 


4.  Setictd  Verificatione  to  a  Rejoinder  and  Plea  (a). 

The day  of ,  a.d. . 

D.  -%     And  hereupon  the  defendant  freely  here  in  court  relinquishes 

ats.    >  the  said  rejoinder  and  the  said  plea  of  the  defendant  by  him 

B.    J  [secondly]  above  pleaded,  and  wholly  abandons  all  verification 

thereof:  Therefore  let  no  regard  whatever  be  further  had  to  the  said 

plea  of  the  defendant  by  him  [secondly]  above  pleaded,  or  to  the  said 

rejoinder  to  the  said  replication  to  the  said  [second]  plea. 


5.  Judgment  by  Cognovit  {b). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Picas."] 

The day  of ,  a.d. (date  of  the  declaration). 

(to  wit.)    A.  B.  by  P.  A.  his  attorney  [&c.  proceed  to  the  end 

of  the  declaration,  and  then  on  a  new  line  thu^-.l 

On  the day  of ,  a.d. {day  of  signing  judgment),  the 

defendant,  by  D.  A.  his  attorney  [or  "in  person"],  says,  that  he  cannot 
deny  the  action  of  the  plaintiff,  nor  but  that  the  plaintiff  is  entitled  to 

recover  against  him  £ (the  sum  confessed),  besides  his  costs  of 

suit:    And  hereupon  the  plaintiff  prays  judgment  for  the  said  £ 

80  acknowledged,  together  with  his  costs  of  his  suit,  to  be  adjudged  to 
him,  &c. :  Therefore  it  is  considered  that  the  plaintiff  do  recover  against 

the  defendant  the  said  £ ,  and  £ for  his  costs  of  suit ;  which 

said  monies  in  the  whole  amount  to  £ . 

[In  the  margin  of  the  roll,  opposite  the  words  "  Therefore  it  is  con- 
sidered," write  "Judgment  signed  the day  of ,  18 — ."] 


6.  The  like,  against  one  of  two  Defendants,  and  Issue  against  the 
other,  where  the  other  pleads  to  the  Action. 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d. . 

,  to  wit     A.  B.,  by  P.  A.  his  attorney  [&c.  proceed  to  the  end 

of  the  declaration,  and  thin  on  a  new  line  thus :] 

The day  of ,  a.d. . 

The  defendant  C.  D.  by  his  attorney  says  [&c.  copy  his  pleas']. 

(a)  If  a  cognovit  be  given  after  plea  pleaded,  it  usually  contains  an 
agreement  to  withdraw  the  plea.  The  defendant  cannot  withdraw  the  plea 
without  leave  of  the  court  or  a  judge,  or  the  consent  of  the  plaintiS'.  R.  H. 
1853,  r.  8;   1  Pr.  10th  ed.  277. 

(&)  See  as  to  the  judgment,  and  when  and  how  signed,  &c.,  2  Pr.  10th  ed. 
901. 
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The  defendant  E.  F.  on (day  of  signing  interlocutory  judgment 

on  the  cognovit),  by his  attorney  [or  "  in  person"]  says,  that  he 

cannot  deny  the  action  of  the  plaintiff,  nor  but  that  the  plaintiff"  is 

entitled  to  recover  against  him  £ ,  besides  his  costs  of  suit,  and 

hereupon  the  plaintiff"  prays  judgment  against  the  said  E.  F.  for  the 

said  £ and  costs  of  suit ;  but  because  it  is  uncertain  whether 

or  not  judgment  will  be  recovered  against  the  said  C  D.,  let  the  giving 
of  judgment  in  this  behalf  against  the  said  E.  F.  be  stayed  in  the 
meantime. 

The day  of ,  a.d.  . 

The  plaintiff"  joins  issue  on  the  said  pleas  of  the  said  C.  D.  [or,  ac- 
cording to  the  replication,  as  the  case  may  be.  After  issue  joined  pro- 
ceed thus :]  Therefore  to  try  the  said  issue  above  joined  between  the 
plaintiff"  and  the  said  C.  D.,  let  a  jury  come,  &c. 


7.  Judgment  for  Plaintiff  after  Issue  issued  with  a  Relictd 
Verificatione  (a). 

[Proceed  to  the  end  of  the  issue,  and  then  thus ;]  Afterwards,  on 
,  come  here  as  well  the  plaintiff"  as  the  defendant,  by  their  respec- 
tive attornies  aforesaid,  and  hereupon  the  defendant  by  his  said  attorney, 
relinquishing  his  said  plea  by  him  above  pleaded,  says  that  he  cannot 
deny  the  action  of  the  plaintiff,  nor  but  that  the  plaintiff  is  entitled  to 
recover  [&c.  conclude  as  in  the  preceding  form.'\ 


8.  Judgment  hy  Cognovit,  against  an  Executor  or  Administrator. 
See  the  forms,  post,  "  Proceedings  by  and  against  Executors." 


9.  Execution  on  a  Judgment  by  Cognovit. 

The  same  as  in  ordinary  cases.    See  2  Pr.  10th  ed.  903,  as  to  when 
it  may  be  issued  and  for  what  amount,  &c. 


10.  Affidavit  of  Execution  of  Cognovit  as  required  by  the  3  Geo.  4, 
c.  39,  and  the  Bankrupt  and  Insolvent  Acts. 

See  the  form  of  affidavit  of  execution  of  warrant  of  attorney,  post, 
473. 


(a)  See  ante,  405,  n.  (a). 


(    467    ) 


CHAPTER  II. 

WARRANT  OF  ATTORNEY,  JUDGMENT  AND  PROCEEDINGS, 

&c.,  UPON  (a). 


1.  Warrant  of  Attorney  to  confess  Judgment. 

(Stamp\  To  P.  A.  and  D.  A.,  gentlemen,  attornies  of  her  majesty's 
(i).  )  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of 
Pleas"]  at  Westminster,  jointly  or  severally,  or  to  any 
other  attorney  of  the  same  court. 

These  are  to  desire  and  authorize  you,  the  attornies  above  named, 
or  any  one  of  you,  or  any  other  attorney  of  the  court  of  Queen's  Bench 
[or  "  C.  P."  or  "  Exch.  of  Pleas"]  aforesaid,  to  appear  for  me  C.  D. 

of [or  in  case  of  several  defendants,  "  for  us  C.  D.  of ,  and 

JS.  F.  of ,  or  either  of  us"],  at  any  time,  in  the  said  court,  and  to 

receive  a  declaration  for  me,  [or  "  us,  or  either  of  us"  (c)]  in  an  action 

for  £ for  money  found  to  be  due  and  payable  from  me  \or  "  us, 

or  either  of  us"]  to  A.  -8.  .on  an  account  stated  between  us  [or  if  a 
bond  were  given,  "  on  a  bond  or  obligation  made  and  entered  into  by 

me  the  said  C  D.  to  A.  B.  'm  the  penal  sum  of  £ "]  at  the  suit 

of  the  said  A.  B.,  his  executors  or  administrators  ((i)  ;  and  thereupon 


(a)  See  generally,  2  Pr.  10th  ed.  906. 

(6)  The  warrant  must  be  on  a  proper  stamp :  (see  Pierpont  v.  Gower,  5 
Scott,  N.  R.  605 ;  2  Dowl.  N.  S.,  652  ;  4  M.  &  Gr.  795.)  The  defeazance 
does  not  require  a  separate  stamp  from  that  upon  the  warrant.  {Cawthorne 
V.  Holben,  1  N.  R.  279.)  But,  although  the  warrant  be  not  stamped  at  all, 
or  be  improperly  stamped,  and  therefore  unavailable,  yet  it  may  be  made 
available  on  payment  of  the  penalty,  10/.  (see  14  &  15  Vict.  c.  97,  s.  12), 
and  the  proper  stamp  affixed  ;  and  this  may  be  done,  even  after  a  rule  nisi 
obtained  to  set  aside  a  judgment  on  the  warrant  for  the  want  of,  or  a  defect 
in,  the  stamp  {Burton  v.  Kirby,  7  Taunt  174 ;  2  Marsh.  480,  S.  C. ;  Brem- 
bridge  v.  Wildman,  1  Dowl.,  N.  S.,  774 ;  Rose  v.  Tomblinson,  3  Dowl.  49 ; 
Clarke  v.  Jones,  Id.  277 ;  Pittman  v.  Humfrey,  2  Tyr.  500),  and  the  court 
would  discharge  the  rule  without  making  the  plaintiff  pay  the  costs  of  it. 
{Brembridge  v.  Wildman,  supra.)  As  to  the  amount  of  the  stamp,  see  13  & 
14  Vict  c.  97,  and  2  Pr.  10th  ed.  907. 

(c)  A  warrant  of  attorney  by  two  persons  authorizing  attornies  to  appear 
"  for  us  and  each  of  us,"  and  receive  a  declaration  "  for  us  and  each  of  us," 
in  an  action,  &c.,  and  after  judgment  entered  up  "  for  us,  and  in  our  name 
and  as  our  act  and  deed,"  to  execute  a  release  of  errors,  &c..  is  joint  only, 
and  not  joint  and  several.  {Dalrymple  v.  Eraser,  2  Com.  B.  698  ;  3  D.  &  L. 
818.) 

{d)  If  the  warrant  expressly  authorizes  the  judgment  to  be  entered  up  by 
the  plaintiff's  representatives,  the  court  or  a  judge  may  allow  them  to  enter 
it  up  after  the  death  of  the  plaintifiF.  {Coles  v.  Haden,  Barnes,  44  ;  and  see 
Baldwin  V.  Atkin,  2  Dowl.  591 ;  Edwards  v.  Holiden,  8  Dowl.  1023.)  Where 
the  weurant  merely  empowered  the  plaintiff  to  enter  up  judgment,  without 
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to  confess  the  same  action,  or  else  to  suffer  judgment  by  nil  dicet  or 
otherwise  to  pass  against  me  [or  "  us,  or  either  of  us"]  therein,  and  to 
be  thereupon  forthwith  entered  up  against  me  [or  "  us,  or  either  of 
us"]  of  record  in  the  said  court  for  the  said  sum,  together  with  costs  of 
suit.  And  I  [or  "  we"]  the  said  C.  D.  [and  E.  F.  and  each  of  us]  do 
hereby  further  authorize  and  empower  you  the  said  attornies,  or  either 
one  of  you,  after  the  said  judgment  shall  be  entered  up  as  aforesaid,  for 
me  and  in  my  name  [or  "  for  us  and  in  our  or  either  of  our  names"], 
and  as  my  [or  "  our"  J  act  and  deed,  to  sign,  seal  and  execute,  a  good 
and  sufficient  release  or  releases  in  the  law  to  the  said  A.  B.,  his 
heirs,  executors  and  administrators,  of  all  and  all  manner  of  error  and 
errors,  proceedings  in  error,  and  all  benefit  and  advantage  thereof,  and 
defects  and  imperfections  whatsoever,  had,  made,  committed,  done  or 
suffered,  in,  about,  touching  or  concerning  the  aforesaid  judgment,  or 
in,  about,  touching  or  concerning  any  proceedings  whatsoever,  of  or  in 
any  way  concerning  the  same  {a) :  And  for  what  you  the  said  attornies, 
or  either  of  you,  shall  do  or  cause  to  be  done  in  the  premises,  or  any  of 
them,  this  shall  be  to  you,  and  every  of  you,  a  sufficient  warrant  and 
authority.     In  witness  whereof  I  [or  "  we"]  have  hereto  set  my  hand 

and  seal  [or  "  our  hands  and  seals"],  the day  of ,  in  the  year 

of  our  Lord  18—. 

a  D.  (l.  s.) 

Signed,  sealed  and  delivered,  by  the  above-named 
C.  D.,  in  my  presence;  aud  I  declare  myself  to  be 
attorney  for  the  said  C.  D.,  and  that  I  subscribe  my 
name  as  such  hie  attorney  {b),  W.  W. 


mentioning  his  executors,  although  the  defeazance  stated  the  judgment  was 
to  secure  the  payment  of  200/.  "  to  plaintitf,  his  executors,  &c.,"  the  court 
refused  to  allow  them  to  enter  up  judgment.  {Henshall  y.  Matthew,  7  Bing. 
337  ;  0  Moo.  &  P.  157  ;  1  Dowl.  21 7.  And  see  Mavville  v.  Manville,  1  Dowl. 
543,  S.  P.;  Foster  v.  Claggett,  6  Dowl.  524;  though  the  defeasance  in  that 
C9se  stated  that  the  executors  and  administrators  might  enter  up  judgment. 
And  see  Short  v.  Coglin,  1  Anst.  225  ;   Cowie  v.  jlllaway,  8  T.  R.  257.) 

If  the  warrant  be  given  to  two  or  more,  and  one  of  them  die,  the  survivor 
may  obtain  leave  to  enter  up  judgment  at  his  suit  {Fendall  v.  May,  2  M. 
&  Sel.  76 ;  Johnson  v.  Jenkins,  1  Dowl.  367  ;  Build  v.  Wightman,  Id.  545 ; 
Futcher  v.  Smith,  2  W.  Bl.  1301 ;  Todd  v.  Dodd,  1  Wils.  312 ;  Barnes,  48 ; 
Hind  V.  Kingston,  6  Dowl.  523.)  If  the  warrant  be  given  by  two,  and  one 
of  them  die,  the  plaintiff  cannot  afterwards,  unless  the  terms  of  the  warrant 
allow  it,  obtain  leave  to  enter  up  the  judgment;  not  against  both,  one  being 
dead;  nor  against  the  survivor,  for  the  judgment  would  not,  in  that  case, 
pursue  the  authority.  (Oee  v.  Lane,  15  East,  592 ;  Raw  v.  Alderson,  7  Taunt. 
453;  1  Moore,  145,  S.  C.  ;  Gainsborough  v.  FoUyard,  2  Str.  1121  ;  see  Dal- 
rymple  v.  Fraser,  3  D.  &  L.  318  ;  2  Com.  B.  698.)  If  the  warrant  be  to 
enter  up  judgment  "  against  us  or  either  of  us,"  judgment  may  be  entered 
against  one  inly.  {Jordan  v.  Farr,  2  A.  &  E.  437 ;  4  Nev.  &  M.  347  ;  Anon. 
V.  Uobson,  1  Chit.  Rep.  314;  see  Dalrymple  v.  Fraser,  supra.)  And  where 
a  warrant  was  given  by  two  persons,  to  enter  up  judgment  on  a  joint  bond 
against  me,  not  us,  the  court,  after  the  death  of  one  of  them,  allowed  judg- 
ment to  be  entered  up  against  the  other.  (Gladwin  v.  Scott,  Barnes,  53, 
C.  P.)  If  given  by  one  person,  the  court  will  not  give  leave  to  enter  up 
judgment  after  his  death,  even  though  it  were  stipulated  for  by  the  defea- 
zance. {Mason  v.  Audley,  5  Dowl.  596  ;  Heath  v.  Brindley,  2  Ad.  &  Ell. 
365.) 

(a)  As  to  this  stipulation,  see  ante,  464. 

(6)  By  I  &  2  Vict.  c.  110,  s.  9,  after  recitiqg  "tb«t  it  is  expedient  that 
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provision  should  be  made  for  giving  every  person  executing  a  warrant  of 
attorney  to  confess  judgment,  or  a  cognovit  actionem,  due  information  of  the 
nature  and  effect  thereof,"  enacts,  "that  from  and  after  the  time  appointed 
for  the  commencement  of  this  act  [1st  October,  1838],  no  warrant  of  attorney 
to  confess  judgment  in  any  personal  action,  or  cognovit  actionem  given  by  any 
person,  shall  be  of  any  force,  unless  there  shall  be  present  some  attorney  of 
one  of  the  superior  courts  on  behalf  of  such  person,  expressly  named  by  him, 
and  attending  at  his  request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit  before  the  same  is  executed  ;  which  attorney  shall  sub- 
scribe his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby 
declare  himself  to  be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney."  And  the  10th  section  enacts,  "  that  a 
warrant  of  attorney  to  confess  judgment,  or  cognovit  actionem,  not  executed 
in  manner  aforesaid,  shall  not  be  rendered  valid  by  proof  that  the  person 
executing  the  same  did,  in  fact,  understand  the  nature  and  effect  thereof,  or 
was  fully  informed  of  the  same. 

The  object  of  the  enactment  was  the  protection  of  the  debtor,  and  that  he 
might  have  professional  aid  and  advice  while  executing  the  warrant  or  cog- 
novit. It  does  not,  therefore,  apply  where  the  debtor  himself  is  an  attor- 
ney. (Chipp  v.  Harris,  5  M.  &  W.  430 ;  Downes  v.  Garbutt,  12  L.  J.,  Q.  B., 
269;  2  Dowl.,  N.  S.,  939.)  The  enactment,  as  far  as  regards  warrants  of 
attorney,  applies  only  to  a  warrant  to  confess  a  judgment  in  a  personal 
action ;  and,  therefore,  does  not  extend  to  a  warrant  of  attorney  to  confess  a 
judgment  in  ejectment.  {Doe  v.  Kingston,  1  Dowl.,  N.  S.,  263.)  But,  as 
regards  cognovits,  it  applies  to  all  cognovits,  whatever  may  be  the  nature  of 
the  action,  and  it  extends  to  a  cognovit  in  ejectment.  {Doe  v.  Howell,  4  P. 
&  D.  361 ;  12  A.  &  E.  696.)  It  extends,  it  seems,  to  warrants  and  cognovits 
executed  in  Ireland  (see  Fitzgerald  v.  Plunhett,  2  Stra.  1247)  or  Scotland,  or 
elsewhere  out  of  the  jurisdiction  of  the  court.  {Davies  v.  Trevanion,  14  L.  J., 
Q.  B.,  138  J  2  D.  &  L.  743.)  A  consent  of  a  defendant  to  a  judge's  order 
for  payment  of  debt  and  costs,  and  for  judgment  in  defaiilt  of  payment,  is 
not  a  cognovit  within  the  meaning  of  the  act.  {Baker  v.  Flower,  8  M.  &  W. 
670  ;  Bray  v.  Manson,  Id.  668.) 

A  strict  compliance  with  the  enactment  is  required. 

1st  There  must  be  present  an  attorney  of  one  of  the  superior  courts.  He 
need  not  be  an  attorney  of  the  court  in  which  the  judgment  is  signed. 
(Bland  v.  Pakenham,  1  Str.  530 ;  Vilmot  v.  Barry,  Barnes,  44.)  Nor  need 
he  necessarily  be  a  certificated  attorney.  {Holdgate  v.  Slight,  21  L.  J., 
Q.  B.,  74 ;  see  Verge  v.  Todd,  Tidd,  Sup.  57  ;  Price  v.  Carter,  7  Q.  B.  280.) 
An  attorney's  clerk  is  insufficient  ( Barnes  v.  Ward,  Barnes,  42 ;  Paul  v. 
Cleaver,  2  Taunt  360) :  and  it  appears  to  have  been  decided,  before  the 
6  &  7  Vict  c.  73,  that  an  attorney  who  had  not  taken  out  his  certificate 
within  a  year  was  not  sufficient.  ( Ferge  v.  Dodd,  Tidd,  Supp.  57.)  Where 
the  cognovit  was  executed  by  a  person  whom  the  defendant  without  fraud, 
and  in  ignorance  that  he  was  not  an  attorney,  expressly  represented  as  an 
attorney,  Coleridge,  J.,  held  that  he  was,  notwithstanding,  entitled  to  the 
protection  of  the  then  existing  rule  of  2  Will.  4,  and  set  aside  the  cognovit, 
{fVallace  v.  Brockley,  5  Dowl.  695.)  Where,  however,  in  a  case  under  that 
rule,  the  defendant,  on  being  informed  that  an  attorney  must  be  present  on 
his  behalf,  knowingly  and  for  the  purpose  of  cheating  the  plaintiff,  pro- 
duced as  an  attorney  a  person  whom  he  knew  not  to  be  so,  and  in  his  pre- 
sence executed  the  warrant,  the  court  refused  to  set  aside  proceedings  on  the 
warrant  on  the  ground  that  the  person  so  produced  was  not  an  attorney. 
(Jeyes  v.  Booth,  1  B.  &  P.  97  ;  and  see  Cox  v.  Cannon,  6  Dowl.  625 ;  4  Bing., 
N.  C,  453,  where  the  attorney  was  a  prisoner.) 

2nd.  The  attorney  must  be  present  on  behalf  of  the  person  who  executes. 
{Cocks  v.  Edwards,  2  Dowl.,  N.  S.,  55;  Durrant  v.  Blurton,  9  Dowl.  1015; 
Tod  v.  Gompertz,  6  Dowl.  296.)  It  is  clear,  for  instance,  that  the  presence 
of  the  plaintiff's  attorney,  or  plaintiff's  attorney's  agent  {Rice  v,  Linsted,  7 


470  Warrant  of  Attorney.  [book  vii. 


Dowl.  153;  Mason  v.  Riddle,  5  M.  &  W.  513;  8  Dowl.  207),  will  not  be 
sufficient,  even  though  the  defendant  consent  at  the  time  to  his  acting  as  bis 
attorney  also.  {Sanderson  v.  Westley,  6  M.  &  W.  98 ;  Rising  v.  Dolphin,  8 
Dowl.  309  ;  Cooper  v.  Grant,  21  L.  J.,  C.  P.,  197  ;  Pryor  v.  Swaine,  2  Dowl. 
&  L.  37  ;  13  L.  J.,  N.  S.,  Q.  B.,  214  ;  Joel  v.  Dicker,  5  D.  &  L.  1.)  Several 
defendants,  though  one  be  the  principal  and  the  other  his  sureties,  may  be 
attended  by  the  same  attorney  :  (see  Haigh  v.  Frost,  7  Dowl.  743.) 

3rd.  The  attorney  must  be  expressly  named  by,  and  attend  at  the  request 
of,  the  person  who  executes.  It  is  necessary  that  there  should  be  some  dis- 
tinct expression  of  request  or  appointment  by  the  person  who  executes,  and 
that  such  request  or  appointment  should  be  the  result  of  a  free  choice.  If, 
where  an  attorney  appears,  the  party  clearly  adopts  him  as  his  attorney  for 
the  purpose  of  the  attestation,  it  is,  in  the  absence  of  fraud,  sufficient:  (see 
per  Tindal,  C.  J.,  in  Walton  v.  Chandler,  14  L.  J.,  C.  P.,  149;  see  Levinson  v. 
Tiger,  21  L.  J.,  Q.  B.,  16,  where  the  attorney  who  attested  was  held  to  be 
the  defendant's  attorney,  though  authority  was  given  to  him  by  the  warrant 
to  enter  up  judgment;  see  also  1  Man.  &  Gr.,  N.  S.  306  ;  2  D.  &  L.  802  ; 
Barnes  v.  Pendrey,  7  Dowl.  747.)  Therefore,  where  a  party  went  to  an 
attorney's  office  for  the  purpose  of  executing  a  warrant  of  attorney,  and 
found  the  plaintiff  and  the  plaintiff's  attorney,  and  the  attorney's  brother, 
also  an  attorney,  there,  and  the  plaintiff's  attorney  read  from  the  warrant, 
and  the  defendant  repeated  after  him,  a  form  of  words  nominating  the  brother 
as  the  defendant's  attorney,  it  was  held  that  such  nomination  was  sufficient. 
{Walton  v.  Chandler,  4  B.  &  Aid.  371 ;  and  see  Bligh  v.  Brewer,  3  Dowl. 
266  ;  1  M.  &  Ry.  6-51  ;  Oliver  v.  Woodruffe,  7  Dowl.  166  ;  Taylor  v.  Nicholls, 
6  M.  &  W.  91  ;  Hale  v.  Dale,  8  Dowl.  599.  There  is  no  objection  to  the 
plaintiff  paying  the  defendant's  attorney  for  his  attendance  ;  Pease  v.  Wells, 
8  Dowl.  626.)  But  the  adoption  of  the  attorney  by  the  party  should  be 
clear  and  unequivocal ;  and  if  it  is  to  be  implied  only  from  the  party  allow- 
ing the  attorney  to  attest  the  instrument  or  the  like,  or  if  the  party  had  no 
fair  opportunity  to  exercise  his  discretion  in  the  employment  of  him  for  the 
purpose,  the  attestation  by  such  attorney  will  be  insufficient.  {Gripper  v. 
Bristow,  6  M.  &  W.  807  ;  Rice  v.  Linsted,  7  Dowl.  153  ;  Barnes  v.  Pendrey, 
Id.  747.) 

•  4th.  'The  attorney  should  inform  the  person  about  to  execute  of  the 
nature  and  effect  of  the  warrant  before  the  same  is  executed.  If,  how- 
ever, there  be  no  collusion  with  the  plaintiff,  a  neglect  of  the  attorney's  duty 
in  this  respect  will  not  vitiate  the  instrument.  {Haigh  v.  Frost,  7  Dowl.  743.) 
If  there  be  collusion,  then  the  warrant  would  be  void  on  the  ground  of  fraud, 
and  not  for  non-compliance  with  the  act.  (Per  Parke,  B.,  in  Taylor  v. 
Nicholls,  6  M.  &  \V.  96.)  It  is  not  necessary  that  it  should  be  read  over  to 
the  defendant  (Oliver  v.  Woodruffe,  7  Dowl.  166;  4  M.  &  W.  650),  ex- 
cept, perhaps,  he  be  a  marksman  :  (see  James  v.  Harris,  6  Dowl.  184.)  Nor 
is  it  necessary  for  the  attorney  to  consult  with  his  client  in  private  before  he 
signs,  or  that  the  attorney  be  cognizant  of  the  fact  under  which  the  warrant 
is  given.     {Joel  v.  Dicker,  5  D.  &  L.  1.) 

Lastly.  The  attorney  should  subscribe  his  name  as  a  witness  to  the  due 
execution  of  the  instrument,  and  should,  in  the  attestation,  declare  himself  to 
be  attorney  for  the  person  executing  the  same,  and  state  that  he  subscribes 
as  such  attorney.  {Poole  v.  Hobhs,  8  Dowl.  113  ;  Potter  v.  Nicholson,  8  M. 
&  W,  294;  9  Dowl.  808;  Phillips  v.  Gibbs,  16  M.  &  W,  208.)  See  the 
cases  and  decisions  as  to  what  is  a  sufficient  form  of  attestation  in  this 
respect  collected  in  2  Pr.  10th  ed.  912.  In  Gay  v.  Hall  (5  D.  &  L.  422 ; 
18  L.  J.,  Q.  B.,  12),  the  above  form  of  attestation  adopted  in  the  text  was 
held  sufficient.  There  is  no  occasion  for  the  attorney  to  subscribe  his  name 
at  the  foot  of  the  attestation :  (see  Lewis  v.  Lord  Kensington,  2  C.  B.  463.) 

The  enactment  was  passed  for  the  benefit  of  the  debtor  only  ;  and,  there- 
fore, a  third  party,  who  may  be  prejudiced  by  a  judgment  against  his  debtor, 
cannot  object  tn  the  invalidity  of  the  warrant  for  want  of  a  due  attestation. 
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2.  Defeasance  thereon  (a). 
Memorandum :  Tlie  within  warrant  of  attorney  is  given  to  secure 
the  payment  from  the  within-named  C.  Z>.  to  the  within-named  A.  B., 

( Chipp  V.  Harris,  5  M.  &  W.  430.)  But  the  assignees  of  the  defendant  can, 
in  case  he  becomes  bankrupt  or  insolvent  {Cocks  v.  Edwards,  2  Dowl., 
N.  S.,  55.)  So  may,  it  seems,  any  person  duly  authorized  by  him,  or  claim- 
ing under  him,  provided  such  authority  or  claim  be  clearly  made  out :  (see 
Lewis  V.  Earl  ofTankhville,  12  L.  J.,  Exch.,  234;  2  Dowl,  N.  S.,  754;  11 
M.  &  W.  109.)  The  defendant  may  apply,  notwithstanding  a  fiat  in  bank- 
ruptcy is  issued  against  him  ( Taylor  v.  Nicholls,  6  M.  &  W.  91  ;  Pinches  v. 
Harvey,  1  Q.  B.  868),  or  although  he  is  an  outlaw,  {Davis  v.  Trevanion,  2 
D.  &  L.  743.) 

As  the  warrant  is  a  nullity  if  not  duly  attested,  the  application  to  set  aside 
the  judgment,  and  execution  signed  and  issued  on  it,  may  be  made  at  any 
time.  (Cocks  v.  Edwards,  2  Dowl.,  N,  S.,  55.)  It  would  seem,  from  what 
fell  from  Alderson,  B.,  in  a  recent  case,  that  the  objection  is  one  that  cannot 
be  waived.  {Gripper  v.  Bristow,  6  M.  &  W.  807  ;  8  Dowl.  797.)  Where 
two  parties,  as  sureties,  entered  into  a  warrant  of  attorney,  and  one  of  them 
paid  the  amount,  and  afterwards  brought  an  action  and  obtained  a  verdict 
against  his  co-surety  for  half  the  amount  so  paid,  the  court  refused,  after 
such  verdict,  to  entertain  an  objection  against  the  sufficiency  of  the  attesta- 
tion of  the  warrant  {Kemp  v.  Finden,  13  L.  J.,  Exch.,  137;  12  M.  &  W. 
421  ;  Price  v.  Carter,  14  L.  J.,  Q.  B.,  140.) 

(a)  By  r.  27,  H. T.  1853,  "Every  attorney  or  other  person  who  shall  pre- 
pare any  warrant  of  attorney  to  confess  judgment,  which  is  to  be  subject  to 
any  defeazance,  shall  cause  such  defeazance  to  be  written  on  the  same  paper 
or  parchment  on  which  the  warrant  of  attorney  is  written  ;  or  cause  a  me- 
morandum in  writing  to  be  made  on  such  warrant,  containing  the  substance 
and  effect  of  such  defeazance:"  (see  Barber  v.  Barber,  3  Taunt.  465  ;  Bur- 
dekin  v.  Potter,  1  Dowl.,  N.  S.,  134,  where  part  of  the  defeazance  was  written 
on  a  separate  piece  of  paper.)  If  the  attorney  omit  to  write  the  defeazance 
as  directed  by  this  rule,  the  omission  does  not  avoid  the  warrant,  but  merely 
renders  the  attorney  answerable,  on  motion,  for  the  neglect  of  a  duty  thus 
imposed  on  him  by  the  court.  {Shaw  v.  Evans,  14  East,  576 ;  Partridge  v. 
Frazer,  7  Taunt.  307  ;  1  Moore,  54  ;  Joel  v.  Dicker,  1  D.  &  L.  1 ;  and  see 
Sansom  v.  Goode,  2  B.  &  Aid.  568 ;  1  Chit  Rep.  311 ;  Barber  v.  Barber,  3 
Taunt.  465.)  Where,  however,  the  warrant,  or  a  copy  of  it,  is  to  be  filed, 
pursuant  to  the  Bankrupt  or  Insolvent  Acts,  if  it  have  been  given  subject 
to  a  defeazance,  the  defeazance  must  be  written  on  the  same  paper  or 
parchment  on  which  the  warrant  is  written,  before  the  same  or  the  copy 
thereof  is  filed,  otherwise  the  warrant  will  be  void  as  mentioned  in  those 
Acts.  Where  the  defeazance  stated  that  the  warrant  was  given  for  the  pur- 
pose of  securing  a  specific  sum,  and  the  plaintifi"  nevertheless  issued  execu- 
tion for  a  further  sum,  the  court,  at  the  instance  of  the  assignees  of  the  de- 
fendant, who  became  bankrupt  after  the  execution  was  executed,  ordered 
the  plaintifi"  to  refund  such  last-mentioned  sum,  although  the  plaintiff  swore 
that  it  was  understood  between  him  and  the  defendant  that  the  warrant  was 
given  as  a  security  for  it.  {Bell  v.  Tidd,  9  Dowl.  949 ;  see  Robinson  v.  Ro- 
binson, 3  D.  &  L.  134.) 

The  defeazance  cannot,  it  seems,  in  general,  enlarge  it,  though  it  may 
serve  to  qualify  the  authority  given  by  it:  (see  Henshall  v.  Matthews,  1 
Dowl.  217;  Manvill  v.  Manvill,  Id.  544;  Foster  v.  Claggett,  6  Dowl.  524. 
The  court  seem  to  have  allowed  the  defeasance  to  enlarge  the  warrant  in 
Chalk  v.  Walton,  1  D.  &  L.  39 ;  and  see  Shipton  v.  Shipton,  1  Dowl.  518; 
see  also  Woolley  v.  Jennings,  5  B.  &  C.  165,  where  a  warrant  was  construed 
as  a  continuing  security  for  money  then  due.)  In  the  construction  of  the 
terms  of  the  warrant  and  defeazance,  a  fair  and  reasonable,  and  not  a  forced, 
construction  must  be  given :  (see  Biddlecombe  v.  Bond,  5  N.  &  M.  621 ;  Duke 
V.  Watchorne,  1  Dowl.,  N.  S.,  265;  11  L.  J.,  Q.  B.,  53.) 
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of  £ with  interest  at  £5  per  cent  per  annum  on  the day  of 

[or  if  by  instalments,  then  thus :  "  on  the  days  and  in  manner 

following,  that  is  to  say,  £ ,  part  thereof,  with  interest  for  the 

same,  on ;  £ ,  other  part  thereof,  with  interest  for  the  same, 

on ;  and  £ ,  residue  thereof,  with  interest  for  the  same  as 

aforesaid,  on ;"  and  if  a  bond  were  given,  add,  "  according  to  the 

condition  of  a  bond  made  and  entered  into  by  the  said  C.  D.  to  the  said 

A.  B.  and  bearing  date  the day  of ,  a.d. ,"  or  "  even 

date  with  these  presents :"]  And  it  is  hereby  agreed  by  and  between 
the  said  parties,  that  no  action,  execution  or  other  process  or  proceed- 
ings shall  be  commenced,  sued  out  or  prosecuted  against  the  said  C.  D., 
his  heirs,  executors  or  adniinistratore,  or  against  his  or  their  lands, 
goods  or  chattels,  upon  the  judgment  to  be  entered  up  in  pursuance, 
of  the  within  warrant,  until  default  shall  be  made  in  payment  of 
the  sum  above  mentioned  \ar  "of  some  or  any  one  of  the  instalments 
above  mentioned"],  and  interest  for  the  same  as  aforesaid  [and  then 
only  for  the  amount  of  tlie  instalment  or  instalments  which  shall  then 
be  due  and  unpaid,  together  with  interest  for  the  same  (or  if  oR  the 
instalments  are  to  become  due  on  one  default,  then  say,  "  and  then  for 

the  whole  of  the  said  £ with  interest,  or  such  part  thereof  as  shall 

not  have  been  paid,  notwithstanding  the  periods  for  the  payment  of  the 
residue  of  the  said  instalments  shall  not  have  arrived")].  And  it  is 
hereby  agreed  that  the  said  A.  B.  shall  be  at  liberty,  under  any  writ  of 
execution  to  be  issued  on  the  said  judgment,  to  levy  the  costs  of  regis- 
tering the  said  judgment,  suing  out  the  execution  thereon,  sheriff's 
poundage,  officers'  tees,  and  all  other  expenses  of  execution  (a).  And 
It  is  further  agreed  that  it  shall  not,  in  the  event  of  the  said  ^.  B. 
delaying  to  sue  out  execution  on  the  said  judgment  for  six  years  from 
the  signing  thereof,  be  necessary  for  hiui,  his  executors  or  adminis- 
trators, to  revive  the  said  judgment  by  writ  of  revivor  or  otherwise, 
and  that  execution  may  issue  without  it  (6);  also,  that  in  the  event 
of  judgment  not  being  signed  until  after  a  year  and  a  day  from  the 
execution  hereof,  it  shall  not  be  necessary  for  the  said  A.  B.  to  obtain 
leave  of  the  court  or  a  judge  to  sign  it  (6),  and  that  judgment  may 
notwithstanding:  be  siffned  after  that  time  without  such  leave;  also 
that  no  proceedings  in  error  shall  be  taken,  or  bill  in  equity  filed,  or 
any  advantage  taken  or  attempted  to  be  taken,  by  the  said  C.  D.,  his 
heirs,  executors  or  administrators,  for  or  on  account  of  the  premises, 
or  any  other  matter,  cause  or  thing  whatsoever,  relating  to,  touching 
or  in  anywise  concerning  the  issuing  or  executing  of  any  such  execu- 
tion aforesaid,  or  any  other  proceedings  which  may  be  had  or  taken 
on  the  said  judgment,  or  to  enforce  the  execution  thereof,  according  to 
the  true  intent  and  meaning  of  these  presents.  [If  the  warrant  be  for 
the  securing  of  the  payment  of  an  annuity,  it  is  usual  to  insert  the 
foUoicing  clause,  or  one  to  a  similar  effect :  "  And  it  is  hereby  agreed, 
that  when  and  as  often  as  any  default  shall  be  made  in  payment  of  the 


(a)  It  is  usual  to  insert  this  clause ;  but  it  seems  unnecessary  as  to  the 
poundage,  officers'  fees  and  expenses  of  execution,  since  the  C.  L.  P.  Act, 
1852,  s.  123,  which  authorizes  the  levying  of  them. 

(6)  The  defeazance  also  usually  contains  this  stipulation  that  no  proceed- 
ings shall  be  necessary  to  revive  the  judgment;  also  that  judgment  may  be 
entered  up  after  a  year,  without  leave  of  the  court  or  a  judge;  and  such 
stipulation  will,  it  seems,  be  binding  on  the  defendant,  though  not  on  his 
personal  representatives.    {Tripp  v.  Stanley,  17  L.  J.,  Q.  B.,  19.) 
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said  annuity  or  yearly  sum  of  £ ,  and  the  whole  or  any  part  of 

any  quarterly  payment  of  the  same  shall  be  in  arreai-  and  unpaid  by 
the  space  of  twenty-one  days,  it  shall  and  may  be  lawful  to  and  for 
the  said  A.  B.,  his  executors,  administrators  or  assigns,  to  sue  out 
execution  or  executions  upon  the  said  judgment  against  the  said  C.  D. 

for  so  much  and  such  part  of  the  said  annuity  or  yearly  sum  of  £ 

as  shall  be  then  due,  together  with  sheriff's  poundage  and  oflBcers* 
fees,  and  all  other  expenses  of  execution,  and  that  without  making  or 
entering  any  previous  suggestion  or  suing  out  or  executing  any  writ 
of  scire  facias  or  inquiry  under  the  statute  made  in  the  session  of 
Parliament  held  in  the  eighth  and  ninth  years  of  the  reign  of  King 
William  the  Third,  or  any  other  suggestion,  writ  of  scire  facias,  writ 
of  revivor,  or  inquiry  whatsoever  (a)."]     As  witness  our  hands  the 

— —  day  of ,  A.  D.  185 — . 

Witness,  W.  W.  C  D. 

A.B. 


3.  Affidavit  of  Execution  of  Warrant  of  Attorney  as  required  by  the 
3  Geo.  4,  c.  39,  *.  1,  and  the  Bankrupt  and  Insolvent  Acts(b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  against  C.  Z>.  defendant 

I,  W.  W.  of ,  gentleman,  make  oath  and  say,  that  the  warrant 

of  attorney  hereunto  annexed  [if  in  Q.  B.,  or  if  in  any  other  court, 
"  that  the  original  warrant  of  attorney,  of  which  the  annexed  is  a  true 
copy"]  bears  date  and  was  executed  by  the  above-named  defendant, 

in  my  presence,  on  the day  of instant  [or  *'  last"],  and  that 

the  name  W.  W.  set  and  subscribed  as  the  witness  attesting  the  signa- 
ture of  the  said  defendant  thereto,  is  my  handwriting. 

Sworn  [&c.  as  usual,  see  post,  ^^  Affidavit."]  W.  W. 


(a)  It  is  usual  to  insert  this  clause  in  cases  where  the  warrant  is  given  to 
secure  the  payment  of  an  annuity,  or  of  money  payable  by  instalments ; 
though,  from  several  cases  decided  in  the  court  of  Common  Pleas,  the  clause 
seems  to  be  unnecessary ;  that  court  having  determined  that  a  warrant  of 
attorney  is  not  within  the  statute  8  &  9  Will.  3,  c.  11,  s,  8,  which  requires 
suggestions  of  breaches  and  the  icire  facias  (see  Shaw  v.  Marquis  of  Worces- 
ter, 6  Bing.  385 ;  4  Moo.  &  P.  21 ;  Cox  v.  Rodbard,  3  Taunt.  74 ;  Kinners- 
ley  V.  Mussen,  5  Taunt.  264;  and  see  Tilby  v.  Best,  16  East,  163),  even 
although  it  be  given  as  a  collateral  security  with  a  bond.  {Ansterbury  v. 
Morgan,  2  Taunt  195.) 

(6)  See  the  statutes  and  decisions,  2  Pr.  10th  ed.  920  to  921.  The  8  Geo,  4 
requires  the  affidavit  of  the  due  execution  of  the  warrant  or  cognovit  to  be 
filed  at  the  same  time,  and  such  affidavit  must  state  the  day  of  the  execu- 
tion. An  affidavit  made  by  an  attesting  witness  to  the  warrant,  and  filed 
with  it,  merely  stating  its  date,  and  that  he  saw  the  party  execute  the  same, 
without  verifying  the  day  on  which  it  was  executed,  would  be  insufficient. 
(Dillon  V.  Edwards,  2  M.  &  P.  550;  see  Robinson  v.  Robinson,  3  D.  &  L. 
184.)  The  affidavit  in  the  case  of  a  cognovit  should  be  entitled  in  the  cause. 
It  may  be  so  entitled  in  the  case  of  a  warrant  of  attorney,  but  it  need  only 
be  entided  in  the  court  {Sowerby  v.  Woodroffe,  1  B.  &  A.  567 ;  Ex  parte 
Gregory,  8  B.  &  Cres.  409  ;  Davis  v.  Stanbury,  3  Dowl.  440.) 
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4.  Affidavit  to  enter  up  Judgment  after  a  Year  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  A.  B.  of , ,  the  above-named  plaintiff,  I,  D.  A.  of , 


(a)  Within  a  year  and  a  day  from  the  date  of  the  warrant  judgment  may 
be  entered  up  as  of  course.  {Calvert  v.  Tomlin,  5  Bing.  1 ;  2  M.  &  P.  1.) 
But  not  after  that  time,  without  leave  of  the  court  in  term  time,  or  of  a  judge 
in  vacation  {Anon.,  6  Mod.  212;  Lushington  v.  Waller,  1  H.  Bl.  94),  unless 
the  warrant  or  defeazance  in  express  terms  dispenses  with  the  necessity  for 
such  leave.  {Sherran  v.  Marshall,  1  D.  &  L.  689 ;  13  L.  J.,  Q.  B.,  66 ;  see 
further,  2  Pr.  10th  ed.  923.) 

By  r.  26,  H.  T.  1853,  "  Leave  to  enter  up  judgment  on  a  warrant  of  attor- 
ney above  one  and  under  ten  years  old,  is  to  be  obtained  by  order  of  a  judge 
made  ex  parte,  and  if  ten  years  old  or  more,  upon  a  summons  to  show 
cause." 

The  application  for  leave  to  sign  judgment  is  founded  upon  an  affidavit 
in  the  above  form,  stating  the  execution  of  the  warrant — the  consideration 
for  it — the  amount  remaining  due  to  the  plaintiff,  and  that  the  defendant  is 
alive.  The  affidavit  may  or  may  not,  it  seems,  be  entitled  in  the  cause  in 
which  the  judgment  is  entered  up.  {Davis  v.  Stanbury,  3  Dowl.  440;  Sowerhy 
v.  Woodroffe,  1  B.  &  Aid.  567  ;  1  Chit.  315;  Poole  v.  Rohberds,  Id.,  568,  n.; 
Ex  parte  Gregory,  8  B.  &  C.  409.) 

The  execution  of  the  warrant  must  be  sworn  to,  and  in  general  by  the 
attesting  witness  (see  Field  v.  Bearcroft,  1  Dowl.  308 ;  2  Tyr.  283 ;  2  C.  & 
J.  217 ;  Joties  v.  Knight,  1  Chit  Rep.  743),  and  the  court  is  so  strict  in  re- 
quiring this,  that,  even  though  the  witness  refuses  from  malice  to  make  the 
necessary  affidavit,  they  will  not  grant  the  application.  {Mille  v.  M'Do- 
noughoo,  1  H.  &  W.  184.)  Nor  will  the  circumstance,  of  the  commissioner 
before  whom  the  affidavit  that  the  party  is  alive  is  sworn  being  the  witness, 
dispense  with  the  necessity  of  an  affidavit  by  him  of  its  execution.  {Field 
v.  Bearcroft,  supra.)  It  must  be  observed,  however,  that  as  this  is  a  mere 
matter  of  practice,  if  a  judge  allows  judgment  to  be  signed  on  other  evi- 
dence, without  the  affidavit  of  the  witness,  such  judgment  will  not  afterwards 
be  liable  to  be  set  aside  merely  on  account  of  tliat  deficiency.  (  Weller  v. 
Crampton,  at  Chambers,  27th  September,  1839,  cor.  Maule,  B.) 

An  affidavit  that  the  defendant  had  recently  acknowledged  the  execution, 
expressly  for  the  purpose  of  enabling  the  plaintiff  to  enter  up  judgment 
without  being  at  the  trouble  of  sending  for  the  subscribing  witness,  has 
been  held  sufficient  by  the  Common  Pleas  {Laing  v.  Kaine,  2  B.  &  P.  85) ; 
but  the  Queen's  Bench  have  decided  otherwise.  {Jones  v.  Knight,  1  Chit. 
Rep.  743;  Holiday  v.  Lord  Ojford,  10  Leg.  Obs.  430;  see  Bagley's  Pract. 
322.)  If,  indeed,  the  attesting  witness  be  dead  {Constable  v.  fVren,  3  M.  & 
Scott,  210  a;  and  see  Taylor  v.  Leighton,  Id.  423;  2  Dowl.  746)  or  abroad, 
or  out  of  the  jurisdiction  of  the  court  ( Taylor  v.  Leighton,  3  M.  &  Scott,  423; 
2  Dowl.  746  ;  Appleton  v.  Bond,  1  Chit.  744),  or  transported  {Edwards  v. 
Penney,  2  Dowl.,  N.  S.,  425,  where  the  affidavit  also  stated  that  no  informa- 
tion respecting  the  witness  could  be  obtained),  and  that  fact  be  substan- 
tiated by  affidavit,  or  if  he  cannot  be  found  after  due  search,  and  the  affidavit 
state  the  endeavours  which  have  been  made  to  find  him  ( Young  v.  Sliowler, 

2  Dowl.  556;  Waring  v.  Bowles,  4  Taunt.  132;  Jones  v.  Knight,  I  Chit  Rep. 
743 ;  and  see  Cope  v.  Lea,  9  Dowl.  102 ;  Reid  v.  Ford,  1  Dowl.,  N.  S.,  187  ; 

3  M.  &  G.  546),  then  the  court  will  receive  secondary  evidence  of  the  exe- 
cution, and  an  affidavit  verifying  his  handwriting  {Jones  v.  Knight,  Young 
V.  Showier,  infra),  or  an  affidavit  by  another  party  who  saw  the  execution 
{Huthwaite  v.  Hood,  5  M.  &  P.  321 ;  Taylor  v.  Leighton,  3  M.  &  Scott,  423), 
or  an  affidavit  that  defendant  has  acknowledged  the  debt  and  the  hand- 
writing of  the  witness  {Reid  v.  Ford,  3  M.  &  G.  546  ;  1  Dowl.,  N.  S.,  187) 
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gentleman,  attorney  for  the  above-named  plaintiff,  and  I,  C.  C.  of 
,  clerk  to  the  said  D.  A.,  severally  make  oath  and  say : — 


will  in  general  suffice.  The  illness  of  the  witness  will  be  no  excuse  for  his 
not  making  the  affidavit,  because  a  commissioner  might  attend  him  and 
take  it  (^Owen  v.  Holies,  4  Dowl.  572.)  The  production  of  an  office  copy 
of  the  affidavit  of  the  due  execution  of  the  warrant  at  the  time  it  was  filed, 
if  it  was  so,  will  be  sufficient.  ( Webb  v.  Webb,  4  Dowl.  599 ;  Bland  v. 
Wilson,  1  Dowl.,  N.  S.,  250.)  If  the  defendant  be  a  marksman,  it  seems 
that  the  affidavit  should  state  that  the  warrant  was  read  over  to  him  before 
execution.  {James  v.  Harris,  6  Dowl.  184.)  The  court  or  judge  will,  by 
rule  or  order,  compel  the  attesting  witness  to  swear  to  the  execution  if  he 
refuse  to  swear  to  it  { Clark  v.  Elwick,  1  Str.  1 ;  Caffin  v.  Idle,  M.  3  Geo.  4, 
K.  B.;  Tidd,  9th  ed.  554;  Mille  v.  M'Donoughoo,  1  H.  &  W.  184;  see  Doe 
d.  Avery  v.  Roe,  6  Dowl.  518,  per  Williams,  J. ;  and  see  C.  L.  P.  Act,  1854, 
s.  48);  and  if  he  has  misconducted  himself,  they  will  make  him  pay  the 
costs  of  the  rule  or  order.  {Ex  parte  Morrison,  8  Dowl.  94,  in  Croft  v.  Lord 
Percival;  and  C.  L.  P.  Act,  1854,  s.  48.) 

The  consideration  and  the  sum  remaining  due  must  be  stated  in  the  affi- 
davit. {Bartoti  V.  Turner,  8  Dowl.  122 ;  see  Hullce  v.  Pickering,  2  B.  &  Cres. 
555;  4  D.  &  Ry.  5.)  But  where  the  warrant  was  given  to  secure  a 
guarantee,  it  was  deemed  sufficient  to  swear  that  the  guarantee  was  still  in 
force,  without  stating  that  any  sum  was  owing  on  it.  {Pickering  v.  Cornell, 
8  Dowl.  300.)  These  are  usually  sworn  to  by  the  plaintiff  himself;  and,  if 
not  sworn  to  by  the  plaintiff  himself,  the  affidavit  must  show  why  not. 
{Barton  v.  Turner,  8  Dowl.  122,  per  Littledale,  J. ;  see  Cobbold  v.  Adams,  10 
Jur,,  B.  C.  72.)  Where  the  plaintiff  was  a  lunatic,  an  affidavit  of  the  debt 
being  unpaid,  made  by  a  person  who  had  received  the  interest  due  upon  it 
for  the  last  three  years,  was  deemed  sufficient  {Coppendale  v.  Sunderland, 
Barnes,  42) ;  and  an  affidavit  by  the  plaintiff's  attorney,  swearing  to  the 
consideration  and  the  money  remaining  unpaid,  and  that  he  has  been  em- 
ployed in  managing  the  money  and  paying  over  the  interest,  has  been  ad- 
mitted as  sufficient,  without  any  affidavit  by  the  plaintiff  himself.  {Ashman 
V.  Bawdier,  2  C.  &  M.  212 ;  4  Tyr.  84  ;  and  see  Hill  v.  Enoe,  13  L.  J.,  N.  S., 
Q.  B.,  65.)  And  So  has  an  affidavit  by  the  plaintiff's  attorney's  clerk, 
stating  that  the  money  remained  unpaid,  that  he  had  received  money  on 
several  occasions  in  respect  of  the  sum  secured  by  the  warrant,  and  that  he 
had  lately  seen  the  defendant,  when  he  promised  to  pay  a  further  instalment 
upon  it  {Middleton  v.  Stockdale,  1  Dowl.,  N.  S.,  776.)  Where  a  warrant 
given  to  secure  a  debt  and  future  advances  due  and  to  be  made  by  a  bank- 
ing company  was  g;iven  to  two  public  officers,  but  was  not  given  to  them  as 
such,  the  court  permitted  judgment  to  be  entered  up  in  the  names  of  those 
parties,  upon  an  affidavit  stating  the  original  debt  to  be  unpaid,  and  a  fur- 
ther sum  to  have  been  advanced  by  the  company,  but  not  alleging  that  the 
debt  was  still  owing  to  the  plaintiffs,  one  of  them  having  ceased  to  be  a 
public  officer.  {Howard  v,  Batho,  5  D.  &  L.,  B.  C,  396.)  Where  the  war- 
rant was  given  to  secure  the  re-transfer  of  stock  on  demand,  the  court  re- 
fused leave  to  enter  up  judgment  on  proof  of  a  demand  made  while  defendant 
was  insane.     {Capper  v.  Dando,  2  Ad.  &  E.  458 ;  4  Nev.  &  M.  335.) 

It  must  appear  from  the  affidavit  that  the  defendant  is  alive,  either  from 
the  deponent  having  seen  him  alive,  or  otherwise.  If  the  affidavit  show 
that  the  defendant  was  alive  within  a  reasonable  time  before  the  day  on 
which  the  motion  or  application  is  made  {Jordan  v.  Farr,  4  Nev.  &  M.  407 ; 
2  Ad.  &  E.  437),  and  state  the  deponent's  belief  that  the  defendant  is  still 
alive,  it  will  suffice.  {Richardson  v.  Scholefield,  2  Dowl.,  N.  S.,  36;  Reeder 
v.  Whip,  5  DowL  576.)  As  to  what  is  a  reasonable  time  must  depend  upon 
the  circumstances  of  each  particular  case.  In  one  case  the  court  granted  a 
rule  moved  for  on  the  third  day  of  term,  upon  an  affidavit  stating  that  the 
defendant  was  alive  on  a  day  six  days  before  the  commencement  of  the  term 
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And  first  I  the  said  A.  B.  for  myself  say  as  follows,  that  is  to  say, 
1.  Before  the  execution  of  the  warrant  of  attorney  hereinafter  men- 
tioned, C.  D.,  the  above-named  defendant,  was  justly  and  truly  in- 
debted unto  me  the  said  ^.  jB.  in  £ for  goods  sold  and  delivered 

by  me  to  the  said  C.  J),  {state  the  debt  concisely,  as  in  an  affidavit  to 
hold  to  bail). 

(Jordan  v.  Farr,  4  Nev.  &  M.  347;  2  Ad.  &  E.  437),  and  in  another  case  a 
rule  was  gn"anted  where  the  defendant  had  last  been  seen  alive  above  three 
weeks  (Watts  v.  Bury,  4  Dowl.  44),  and  in  another  (Utockes  v.  Willes,  13 
Leg.  Obs.  29:  5  DowL  221  ;  and  see  O'Neill  v.  Coghlan,  2  D.  &  L.  5 ;  13 
L.  J.,  Q.  B.,  204  ;  Knell  v.  Joy,  4  Dowl.  600  ;  1  H.  &  W.  670)  five  weeks, 
before  the  application.  If  the  defendant  be  abroad,  a  longer  time  is  of 
course  allowed,  according  to  the  distance  of  the  place  and  the  circumstances. 
Judgment  has  been  allowed  to  be  entered  up  against  a  defendant  residing 
in  Jamaica,  upon  an  affidavit  that  he  was  alive  four  months  before  (Rowndell 
V.  Powell,  Willes,  66;  Fursey  v.  Pilkington,  2  Dowl.  452);  and  against  a  de- 
fendant at  Nice,  on  production  and  verification  of  a  letter  from  him,  dated 
thirteen  days  before  ( Grantley  v.  Summers,  6  Dowl.  478 ) ;  and  against  a  de- 
fendant residing  in  France,  upon  an  affidavit  that  he  was  alive  on  the  20th 
February  next  preceding  the  application,  the  application  being  made  in  the 
Easter  Term  following  (Bayley  v.  Western,  7  Dowl.  601) ;  and  against  a  de- 
fendant in  New  South  Wales,  upon  an  affidavit  stating  the  receipt  of  a  letter 
from  him  dated  from  that  place  in  the  August  preceding,  the  application 
being  made  in  November  (Hopley  v.  Thornton,  2  D.  &  R.  12) ;  and  against 
a  defendant  in  Newfoundland,  upon  an  affidavit  showing  he  was  alive  eight 
months  before.  (Pemberton  v.  Browning,  2  Bing.  204;  9  Moore,  389;  and 
see  Johnson  v.  Fry,  5  Dowl.  215  ;  Grantley  v.  Summers,  6  Dowl.  478 ;  Howke 
V.  Harris,  1  Dowl.,  N.  S.,  261.)  An  affidavit  merely  stating  that  defendant 
saw  the  defendant  is  not  enough,  unless  it  state  that  he  saw  him  alive  (Chell 
V.  Oldfield,  4  Dowl.  629 ;  Howard  v.  Batho,  5  D.  &  L.  396),  nor  would  it 
suffice  though  deponent  swore  that  he  believed  he  was  living.  ( Watson  v. 
Matthews  and  others,  12  L.  J.,  Q.  B.,  139  ;  2  Dowl.,  N.  S..  670.)  And  where 
the  affidavit  stated  merely  that  the  deponent  was  told  by  the  defendant's 
wife  that  her  husband  was  living,  the  court  held  it  to  be  insufficient    (MS., 

M.  1824 ; V.  Hobson,  1  Chit.  Rep.  314.)   An  affidavit  that  the  deponent 

believes  the  defendant  to  be  alive,  having  heard  from  him,  and  one  of  his 
neighbours  having  told  deponent  that  he  was  in  good  health  on  Friday  last, 
was  held  insufficient,  the  latter  being  mere  hearsay,  and  no  time  being 
stated  as  to  when  deponent  heard  from  defendant.  (Key  v.  Montague,  1 
Dowl.,  N.  S.,  853;  and  see  Levi  v.  Colien,  2  Dowl.,  N.  S.,  687;  12  L.  J., 
Q.  "B.,  137,  S.  C.)  It  is  insufficient,  also,  for  the  deponent  to  swear  that  he 
believes  the  defendant  to  be  alive  from  information  which  he  has  received 
unless  he  also  swears  that  he  believes  the  information  to  be  true.  (Reeder 
V.  Whip.  5  Dowl.  576.)  An  affidavit  stating  the  receipt  of  a  letter  from  the 
defendant,  in  his  handwriting,  is  sufficient  evidence  of  his  being  alive  at  the 
time  it  bears  date.     (Bidlake  v.  Carter,  MS.,  E.  T.  1824  ;  Sanders  v.  Jones, 

1  Dowl.  367 ;  Gray  v.  Withers,  4  Dowl.  636 ;  1  H.  &  W.  659  ;  see  Goodman 
v.  Trevanion,  9  Dowl.  328.)  So  is  an  affidavit  showing  that  a  cheque  of  the 
defendant  dated  thirteen  days  before  the  application  had  been  paid  in  the 
interim  (Jacobs  v.  Griffiths,  5  Dowl.  577);  but  not  so  an  affidavit  merely 
showing  that  defendant's  attorney  had  lately  moved  to  set  aside  a  judgment 
of  outlawry  against  him.  (Croft  v.  Lord  Egmont,  8  Dowl.  95.)  If  the  war- 
rant be  a  joint  one  by  several  parties,  it  must  be  sworn  that  they  are  all 
alive  (Anon.  v.  Hobson,  1  Chit.  314;  Lot  v.  Anderson,  1  Dowl.,  N.  S.,  305), 
unless  the  warrant  be  joint  and  several,  and  the  application  be  for  the  pur- 
pose of  signing  judgment  against  the  survivors  only.     (See  Jordan  v.  Farr, 

2  Ad.  &  E.  437  ;  4  Nev.  &  M.  347 ;  Anon.  v.  Hobson,  1  Chit.  314.) 

A  party  giving  a  warrant  may,  it  seems,  by  agreement  dispense  with  the 
affidavit  of  his  being  alive.    (Chipp  v.  Stanley,  11  Jur,  B.  C,  1062.) 


CHAP.  II.]     Judgment  and  Proceedings,  S^c.  upon.  4m 

2.  The  said  C.  D.  being  so  indebted  to  me,  the  said  C.  D.  on , 

in  the  year  of  our  Lord ,  after  the  said  debt  had  become  payable, 

gave  unto  me  [his  bond  in  the  sura  of  £ ,  conditioned  for  the  pay- 
ment of  the  said  £ ,  upon  a  day  {or  "  at  certain  times")  therein 

particularly  mentioned  and  now  elapsed,  and  also,  as  a  further  security 
for  the  said  debt,  the  said  C.  D.  duly  executed  unto  me  the  said 
A.  jB.]  his  warrant  of  attorney  aforesaid,  by  which  the  said  C.  D. 
authorized  certain  attornies  therein  mentioned  to  appear  for  him  in  this 
honourable  court,  and  to  receive  for  him  a  declaration  in  an  action  for 

£ ,  at  my  suit,  and  thereupon  to  confess  the  same  action,  or  else 

to  suffer  a  judgment  by  nil  dicit,  or  otherwise,  to  pass  against  him  in 
the  said  action,  and  to  be  thereupon  forthwith  entered  up  against  him 

of  record  in  this  honourable  court,  for  the  said  sum  of  £ besides 

costs  of  suit  (let  this  agree  with  the  warrant) :  And  upon  which  said 
warrant  of  attorney  was  indorsed  a  certain  defeazance,  whereby  it  was 

agreed  that  the  said  £ should  be  paid,  with  interest,  on  the  days 

and  in  manner  following ;  that  is  to  say,  £ on  [&c.  proceed  as  in 

the  defeazance']  :  and  that  judgment  should  not  be  entered  up  in  pur- 
suance of  the  said  warrant  of  attorney  until ,  and  that  no  execu- 
tion should  be  sued  out,  or  other  proceedings  taken  upon  the  judgment 
so  to  be  entered  up,  until  [&c.  proceed  as  in  the  defeazance]. 

3.  The  said  C.  D.  hath  not  paid  to  me,  or  to  any  person  for  me,  or 

on  my  behalf,  the  said  £ ,  but  that  the  same,  together  with  interest 

thereon,  making  altogether  £ is  still  due  and  owing  from  the 

said  C.  D.  unto  me. 

And  I  the  said  D.  A.  for  myself  say, 

4.  That  I  was  present  on  the day  of ,  a.d. ,  and  did 

then  see  the  said  C.  D.  duly  execute  the  said  warrant  of  attorney,  and 
that  the  said  C.  D.  did  then  sign,  seal,  and  as  his  act  and  deed  deliver 
the  said  warrant  of  attorney  in  my  presence,  and  that  the  name  C.  D. 
at  the  foot  thereof  is  of  the  proper  handwriting  of  the  said  C  D. ;  and 
that  the  name  D.  A.  subscribed  to  the  said  warrant  of  attorney,  as  the 
witness  thereof,  is  my  handwriting. 

And  I  the  said  C.  C.  for  myself  say, 

6.  That  I  personally  know  the  said  C.  D.,  and  I  verily  believe  that 
the  said  C.  D.  is  now  living,  I  the  said  C.  C.  having  seen  him  alive 

[and  conversed  with  him],  on [or  "  having  received  on a 

letter  from  him  in  his  own  handwriting,  dated  the day  of ."] 

Sworn  [&c.  as  usual,  see  post,  '^Affidavits."]  A.  B. 

D.A, 

a  a 


5.  Order  thereupon  where  tlie  Warrant  is  not  Ten  Years  old  (a). 

B.  "^      Upon  reading  the  affidavits  of  A.  B.,  D.  A.  and  C.  C,  and 

V.  >  the  warrant  of  attorney  therein  mentioned,  I  do  order  that  the 
2).  J  plaintiff  have  leave  to  enter  up  judgment  against  the  said  de- 
fendant upon  the  said  warrant  of  attorney.     Dated . 

{Jiidge's  or  baron's  signature.) 


(a)  See  ante,  475  ;  and  see  r.  26,  H.  T.  1853,  Id. 
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6.  Judgment  on  a  Warrant  of  Attorney  where  a  Bond  has  been  given. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. {day  of  sigmng  judgment). 

Middlesex,  to  wit:  A.  B.,  by  P.  A.  his  attorney^,  sues  C.  D.*    For 

that  the  defendant,  to  wit  on  (tJie  date  of  the  bond),  by  his 

writing  obligatory,  sealed  with  the  seal  of  the  defendant,  acknowledged 

himself  to  be  held  and  firmly  bound  to  the  plaintiff  in  £ ,  to  be 

paid  to  the  plaintiff;  yet  the  defendant  hath  not  as  yet  paid  the  said 

sum,  and  the  plaintiff  claims  £ .f    And  the  defendant,  by  P.  A. 

his  attorney,  says  nothing  in  bar  or  preclusion  of  the  said  action  of  the 
plaintiff,  whereby  the  plaintiff  remains  herein  undefended  against  the 
defendant.      Therefore  it  is  considered  that  the  plaintiff  do  recover 

against  the  defendant  his  said  debt,  and  also  £ for  his  damages 

which  he  hath  sustained,  as  well  on  occasion  of  the  detention  thereof, 
as  for  his  costs  of  suit. 

[^Insert  the  tcstial  marginal  note  as  directed  at  foot  of  the  formy 
ante,  241,  No.  1.] 

7.  Tlie  like,  where  a  Bond  has  not  been  given. 

[Proceed  as  in  the  preceding  form  to  the  asterisk  *,  and  tlien  thxis  .-1 
For  money  payable  by  the  defendant  to  the  plaintiff  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated  between 

them,  and  the  plaintiff  claims  £ .     And  the  defendant,  by  P.  A. 

his  attorney,  says  nothing  in  bar  or  preclusion  of  the  said  action  of  the 
plaintiff,  whereby  the  plaintiff  remains  herein  undefended  against  the 
defendant.     Therefore  it  is  considered  that  the  plaintiff  do  recover 

against  the  defendant  his  said  debt  of  £ ,  and  £ for  his 

damages  which  he  has  sustained,  as  well  on  occasion  of  the  detention 
thereof,  as  for  his  costs  of  suit  [or  "  do  recover  against  the  defendant 
the  said  £ ,  and  £ for  costs  of  suit"] 


8.  Execution  on  a  Judgment  upon  a  Warrant  of  Attorney. 
The  same  as  in  ordinary  cases. 


(  479  ) 


CHAPTER  III. 

JUDGMENT  ON  A  JUDGE'S  ORDER  (a). 


1.  Summons  calling  on  Plaintiff'  to  show  Cause  why  Order  should 
not  be  made  (b). 

B.  1  [Formal  parts  as  usual,^  "to  show  cause  why"  [eall  on  the 
V.  > plaintiff  to  show  cause  why  an  order  should  not  be  made  upon 
D.  J  the  terms  agreed  onJ]  [See  the  form  of  order  for  staying  the 
proceedings  on  payment  of  debt  and  costs,  post,  "  Staying  Proceed- 
ings," and  see  the  ordjer,  infra.\ 


(a)  See  generally  2  Prac.  10th  ed.  934. 

(6)  By  r.  155,  H.  1853,  "  All  written  consents  upon  which  orders  for 
signing  judgments  are  obtained  shall  be  preserved  in  the  chambers  of  the 
judges  of  the  respective  courts.' ' 

By  r.  156,  H.  1853,  "  In  actions  where  the  defendant  has  appeared  by 
attorney,  no  such  order  shall  be  made  unless  the  consent  of  the  defendant  be 
g^ven  by  his  attorney  or  agent" 

By  r.  157,  H.  1853,  "  Where  the  defendant  has  not  appeared  or  has  ap- 
peared in  person,  no  such  order  shall  be  made  unless  the  defendant  attends 
the  judge,  and  gives  his  consent  in  person,  or  unless  his  written  consent  be 
attested  by  an  attorney  acting  on  his  behalf;  except  in  a  case  where  the 
defendant  is  a  barrister,  conveyancer,  special  pleader  or  attorney:"  (see 
Dixon  v.  Sleddon,  15  M.  &  W.  427,  decided  before  the  making  of  this  rule.) 
One  partner  has  no  implied  authority  to  consent  to  an  order  lor  judgment 
in  an  action  against  himself  and  his  copartner.  {Hambridge  v.  De  la  Crouie, 
3  C.  B.  742.) 

By  the  Bankrupt  Law  Consolidation  Act,  1849,  s.  137,  "  A  judge's  order 
obtained  by  consent  given  by  any  trader  defendant  will  be  void  unless  the 
same  or  a  copy  of  it  is  filed  within  twenty-one  days,  in  like  manner  as  war- 
rants of  attorney  and  cognovits ;  and  the  provisions  respectively  contained 
in  the  3  Geo.  4,  c.  39,  and  6  &  7  Vict  c.  66  (2  Pr.  10th  ed.  919,  921),  for 
liberty  to  file  warrants  of  attorney  and  cognovits  actionem,  or  copies  thereof, 
with  the  clerk  of  the  docquets  and  judgments,  and  for  the  said  clerk  to 
make  certain  entries  and  search  in  relation  thereto,  and  for  entering  satis- 
faction thereon,  and  for  fees  for  search  and  filing  and  taking  office  copies, 
shall  extend  and  be  applicable  to  every  such  judge's  order,  in  like  manner 
as  to  warrants  of  attorney  and  cognovits  actionem  mentioned  in  the  said  acts." 
This  enactment  does  not  in  the  cases  within  it  avoid  the  judgment  and  exe- 
cution as  against  the  trader  himself,  but  only  as  against  his  assignees  if  he 
becomes  bankrupt     {Bryan  v.  Child,  19  L.  J.,  Exch.,  264;  5  Exch.  369.) 

By  r.  28,  H.  1853,  "The  costs  of  filing  a  judge's  order  for  judgment 
against  a  trader  defendant  under  the  Bankrupt  Act  shall  not  be  allowed 
unless  especially  ordered  by  the  judge."  The  object  of  this  rule  is  to  pre- 
vent the  improper  and  unnecessary  incurring  of  costs  in  cases  where  there 
is  really  no  necessity  for  the  filing  of  the  order  under  the  137th  sect  of  the 
Bankrupt  Act,  supra,  as  where  the  order  is  for  the  staying  of  the  action  on 
immediate  payment  of  the  debt  and  costs,  or  the  liV«>, 


480  Judgment  on  a  Judge's  Order.         [book  vir. 

2.  Consent  of  Defendant  to  the  Order  being  made,  to  be  indorsed  on 
the  Summons  (a). 

I,  the  within-named  defendant,  hereby  consent  to  an  order  being 

made  in  the  terms  Avithin  mentioned,  and  I  request  Mr. ,  attorney 

at  law,  to  act  on  my  behalf  and  witness  my  signature  hereto.     Dated 
.  {Defendant's  signature.) 

Signed  by  the  said ,  the  within-named 

defendant,  in  my  presence,  whilst  acting  as  his 
attorney  on  his  behalf;  and  I  hereby  attest  his 
signature  to  the  above-written  consent  as  such 
his  attorney,  in  pursuance  of  the  rule  of  court 
in  that  behalf. 

D.  A.  (signature  of  attorney). 


3.  Order  thereon. 

S.  ■)      Upon  hearing  the  attomies  or  agents  on  both  sides,  and  by 
V.    >  consent,  I  do  order  that  all  further  proceedings  in  this  cause  be 

J9. 3  stayed;  but  in  case  default  be  made  in  payment  of  £ ,  the 

debt  in  this  action,  as  agreed  on,  with  interest  thereon  at  £5  per  cent. 

from  the day  of instant,  and  costs  to  be  taxed  [as  between 

attorney  and  client]  {_or  "  and  £ for  costs  as  agreed"],  in  manner 

following,  that  is  to  say,  £ [here  state  when  debt  and  costs  are  to 

be  paid],  the  plaintiff  [or  "plaintiflFs  or  the  survivors  of  them"],  and 
his  executors  or  administrators  in  case  of  his  death,  shall  be  at  liberty 
to  sign  final  judgment  and  issue  execution  for  the  amount  remaining 
unpaid  at  the  time  of  such  default,  with  costs  of  judgment  and  regis- 
tering the  same,  as  also  sheriff's  poundage,  oflBcers'  fees,  and  all  other 

expenses  of  execution.     Dated . 

(Judge's  or  baron's  signature.) 


4.  Entry  of  Judgment  thereon. 

According  to  the  case  of  Andrews  v.  Dedks,  20  L.  J.,  Exch.,  127, 
the  judgment  on  a  judge's  order  is  a  judgment  by  confession,  and  may 
be  so  entered  accordingly. 


5.  The  like,  in  a  Special  Form  after  a  Declaration  (b). 

In  the  Q.  B.  [''  C.  P."  or  "Exch.  of  Pleas."] 

Ihe day  of ,  a.d. r  (date  of  declaration). 

to  wit.    A.  B.,  by his  attorney,  sues  C.  D.  [&c.  copy  the 

declaration.'] 

Afterwards,  on  the day  of ,  a.d.  186 — ,  an  order  was  made 

in  this  action  by  Sir ,  knight,  one  of  her  majesty's  justices  [or 

"  barons"]  of  the  court  here,  whereby  upon  hearing  the  attomies  or 
agents  on  both  sides,  and  by  consent  of  the  plaintiff  and  the  defendant, 
the  said  judge  [or  "  baron"]  did  order  that  all  further  proceedings  in 
this  action  should  be  stayed,  but  that  in  case  default  was  made  in  pay- 
ment of  [£50 :  14s.  6d.]  the  debt  due  from  the  defendant  to  the  plain- 

(a)  See  r.  157,  H.  T.  1853,  ante,  479. 

(b)  See  Andrews  v.  Deakt,  20  L.  }.,  Exch.,  127. 
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tiff,  for  which  this  action  is  brought  [or  "£ "],  together  with 

f£10 :  lOs.J  for  the  plaintiff's  cost  of  suit  in  this  behalf,  to  be  paid  as 
bllows,  viz.  £ ,  part  of  the  said  £ ,  and  the  said  [£10  :  10«.] 

for  costs,  on  the instant,  and  £ residue  of  the  said  £ , 

with  interest,  on .     And  the  plaintiff  should  be  at  liberty  to  sign 

final  judgment,  and  issue  execution  for  the  amount  remaining  unpaid 
at  the  time  of  such  default,  with  costs  of  judgment  and  registering  the 
same,  as  also  for  sheriff's  poundage,  officers'  fees,  and  all  other  ex- 
penses of  execution.  And  the  plaintiff  gives  the  court  here  to  under- 
stand and  be  informed,  that  although  the  said day  of ,  a.d. 

,  hath  elapsed,  and  although  the  defendant  hath  paid  and  satisfied 

to  the  plaintiff  the  whole  of  the  said  debt  [or  "  £ "],  interest  and 

costs  so  to  be  paid  as  aforesaid,  save  and  except  [£18 :  13«.  4rf.], 

farcel  of  the  said  [£50 :  14«,  QdJ],  yet  he  hath  not  paid  the  said 
£18 :  13«.  4rf.]  parcel,  &c.,  and  that  sum  still  remains  wholly  due 
and  unpaid  to  the  plaintiff.  And  hereupon  the  plaintiff  prays  judg- 
ment for  the  said  [£18 :  13s.  Ad.\  together  with  the  plaintiff's  costs  in 
and  about  the  signing  of  judgment  in  this  behalf  and  registering  the 
same,  to  be  adjudged  to  him,  &c.  Therefore  it  is  considered  that  the 
plaintiff  do  recover  against  the  defendant  the  said  [£18 :  13«.  4rf.],  and 
also  £3 :  10».  for  his  costs  in  and  about  the  signing  of  the  judgment  in 
this  behalf  and  registering  the  same,  and  which  said  monies  in  the 

whole  amount  to  £ ;  and  the  defendant  in  mercy,  &c. 

[^Add  the  usual  marginal  note  as  directed  at  the  end  of  the  form, 
ante,  241,  No.  1.] 

7.  Execution  thereon. 
The  same  as  in  ordinary  cases. 


(    482    )  [book  VII. 


CHAPTER  IV. 

JUDGMENT  BY  DEFAULT  FOR  WANT  OF  A  PLEA,  &c.(a). 


See  forms  and  notes  as  to  a  judgment  by  default  on  non-appearance, 
ante,  53  to  m. 


1.  Judgment  hy  Nil  dieit  in  Action  for  a  Debt  or  liquidated 
Demand  in  Money. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. (date  of  declaration). 

(venue)  to  wit.    A.  B.  by  P.  A.  his  attorney  [&c.  copy  the 

declaration  and  then  proceed  on  a  new  line,  thus :] 

And  the  defendant,  in  his  proper  person  [or  "  by  D.  A.  his  attor- 
ney"], says  nothing  in  bar  or  preclusion  of  the  said  action  of  the 
plaintiff,  whereby  the  plaintiff  remains  therein  undefended  against  the 
defendant-*  Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  his  said  debt,  and  also  one  shilling  for  his  da- 
mages Avhich  he  hath  sustained  on  occasion  of  the  detaining  thereof, 

and  £ for  his  costs  of  suit  [or  "  do  recover  against  the  defendant 

the  said  £ ,  and  £ for  costs  of  suit"]  j  which  said  monies  in 

the  whole  amount  to  £ . 

[Insert  in  the  margin  opposite  the  words  "  Therefore  it  is  con- 
sidered," the  words,  "Judgment  signed  the  day  of ,  a.d. 

(the  day  of  signing  judgment)."^ 


2.  The  like,  in  Action  for  Damages,  assessed  on  a  Writ  of  Inquiry. 

In  the  Q.  B.["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. (date  of  declaration). 

(the  venue).    A.  B.  by  P.  A.  his  attorney,  sues  [&c.  copy  the 

declaration,  and  then  proceed  on  a  new  line,  thus :] 


(a)  See  the  practice  as  to  this  judgment,  2  Pr.  10th  ed.  942. 

By  the  C.  L.  P.  Act,  1852,  s.  90,  "  In  actions  where  the  plaintifF  seeks  to 
recover  a  debt  or  liquidated  demand  in  money,  judgment  by  default  shall  be 
final." 

Judgment  by  default  is  final  in  those  cases  in  which  the  writ  may  be  spe- 
cially indorsed  under  the  2Dth  section  of  the  C.  L.  P.  Act,  1852,  and  which 
see  ante,  43. 

Judgment  by  default  is  interlocutory  where  the  action  is  for  the  recovery 
of  imliquidated  damages.  In  that  case  it  will  be  necessary  to  have  the 
damages  assessed  upon  a  writ  of  inquiry,  or  by  one  of  the  masters  under 
the  enactment  contained  in  the  93rd  section  of  the  C.  L.  P.  Act,  1852,  and 
as  to  which  see  the  next  chapter  upon  writs  of  inquiry  and  assessments  of 
damages. 
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And  the  defendant,  in  his  proper  person  [or  "  by  D.  A.  his  attor- 
ney"], says  nothing  in  bar  or  preclusion  of  the  said  action  of  the 
plaintiff,  whereby  the  plaintiff  remains  therein  undefended  against  the 
defendant ;  wherefore  the  plaintiff  ought  to  recover  against  the  de- 
fendant his  damages  on  occasion  of  the  premises.*  But  because  it  is 
unknown  to  the  court  here  what  damages  the  plaintiff  hath  sustained 
in  that  behalf,  the  sheriff  is  commanded,  that  by  the  oath  of  twelve 
good  and  lawful  men  of  his  bailiwick  he  diligently  inquire  what 
damages  the  plaintiff  hath  sustained,  as  well  on  occasion  of  the  pre- 
mises, as  for  his  costs  of  suit  in  this  behalf  expended,  and  that  he 
send  the  inquisition  which  he  shall  thereupon  take  to  our  said  lady  the 
Queen  [or  in  C.  P.  "  to  the  justices,"  or  in  Exch.  "  to  the  bsirons"], 

here,  on ,  under  his  seal,  and  the  seals  of  those  by  whose  oath  he 

shall  take  that  inquisition,  together  with  the  writ  of  our  said  lady  the 
Queen  to  him  thereupon  directed ;  the  same  day  is  given  to  the  plain- 
tiff, at  the  same  place.  At  which  day  comes  here  the  plaintiff,  by  his 
attorney  aforesaid ;  and  the  sheriff,  to  wit,  S.  S.  esquire,  sheriff  of  the 

said  county  of ,  now  here  returns  a  certain  inquisition  indented, 

taken  before  him  at ,  in  the  county  aforesaid,  on  the day  of 

,  A.D. ,  by  the  oath  of  twelve  good  and  lawful  men  oi  his 

bailiwick;  by  which  it  is  found,  that  the  plaintiff  hath  sustained  da- 
mages on  occasion  of  the  premises  to  £ ,  over  and  above  his  costs 

of  suit,  and  for  those  costs  to  forty  shillings.  Therefore  it  is  con- 
sidered that  the  plaintiff  do  recover  against  the  defendant  his  damages 
and  costs  aforesaid,  by  the  said  inquisition  above  found,  and  also 

£ for  his  costs  of  suit,  by  the  court  here  adjudged  of  increase  to 

the  plaintiff;  which  said  damages  and  costs  in  the  whole  amount  to 
£ (a). 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  pre- 
ceding form.'] 


3.  The  like,  when  the  Damages  have  been  ascertained  by  a  Master. 

[Proceed  as  in  the  form  supra.  No.  2,  to  the  asterisk  *,  and  then 
thus:'\  And  because  it  is  suggested,  and  proved,  and  manifestly  appears 
to  the  court  here,  that  the  plaintiff  hath  sustained  damages  on  occasion 

of  the  premises  to  £ over  and  beyond  his  costs  of  suit :  Therefore 

it  is  considered  that  the  plaintiff  do  recover  against  the  defendant  the 

said  £ ,  and  also  £ for  his  costs  of  suit :  which  said  monies 

amount  in  the  whole  to  £ . 

[Insej-t  the  usual  marginal  note  as  directed  ai  the  foot  cf  form, 
supra,  No.  1.] 


4.  The  like,  in  Action  on  Bill  or  Note,  and  other  Counts,  with 
Remittitur  damna  as  to  latter. 

[Proceed  as  in  the  form,  supra,  No.  2,  to  the  asterisk  *,  and  then 
thus ;]  And  hereupon  the  plaintiff  remits  to  the  defendant  all  damages 
sustained  by  the  plaintiff  on  occasion  of  the  premises  in  the  [last] 
count  (the  count  upon  which  the  remittitur  is  to  be  entered)  of  the 


(a)  See  the  form  of  the  judgment  on  a  verdict  as  prescribed  by  the  court 
by  R.  H.  1853,  ante,  240. 

t2 
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declaration  mentioned  ;  and  the  plaintiff  prays  judgment,  and  his  da- 
mages b}'  him  sustained  on  occasion  of  the  premises  in  the  said  [first] 
count  mentioned.  And  because  it  is  suggested  and  proved,  and  mani- 
festly appears  to  the  court  here,   that  the  plaintiff  hath   sustained 

damages  on  occasion  of  the  said  last-mentioned  premises  to  £ , 

besides  his  costs  of  suit :  Therefore  it  is  considered  that  tlie  plaintiff 

do  recover  against  the  defendant  the  said  £ ,  and  also  £ for 

his  costs  of  suit ;  which  said  monies  in  the  whole  amount  to  £ . 

And  let  the  defendant  be  acquitted  of  the  damages  so  remitted  as 
aforesaid,  &c. 

l^Insert  the  usual  marginal,  note  as  directed  at  the  foot  of  form, 
supra,  No.  1.] 


6.  Judgment  hy  Nil  dicit,  in  Detinue,  with  Award  of  Inquiry. 

[Copy  the  declaration,  and  then  proceed  on  a  neic  line,  thusi]  And 
the  defendant,  by  D.  A.  his  attorney  \or  "in  his  j)roper  person"], 
says  nothing  in  bar  or  preclusion  of  the  said  action  of  the  plaintiff, 
whereby  the  plaintiff  remains  therein  undefended  against  the  defend- 
ant :  Wherefore  the  plaintiff  ought  to  recover  against  the  defendant 
the  [deeds,  goods  and  chattels]  aforesaid,  or  the  value  of  the  same, 
if  the  plaintiff  cannot  have  them  again,  and  also  the  damages  by  the 
plaintiff  sustained  by  reason  of  the  detention  thereof:  But  because 
it  is  unknown  to  the  court  here  what  is  the  value  (a)  of  the  said 
[deeds,  ^oods  and  chattels],  and  also  what  damages  the  plaintiff  hath 
sustained  on  occasion  of  the  premises,  the  sheriff  is  commanded, 
that  by  the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick  he 
diligently  inquire  what  is  the  value  of  the  said  [deeds,  goods  and 
chattels],  and  also  what  damages  the  plaintiff  hath  sustained,  as  well 
on  occasion  of  the  premises  as  for  his  costs  of  suit;  and  that  he  send 
the  inquisition  which  he  shall  thereupon  take  to  our  said  lady  the 
Queen  \or  in  C.  P.  "  to  the  justices,"  or  in  Exch.  "  to  the  barons"] 

here,  on ,  under  his  seal,  and  the  seals  of  those  by  whose  oath  he 

shall  take  that  inquisition,  together  with  the  writ  of  our  said  lady  the 
Queen  to  him  in  that  behalf  directed ;  the  same  day  is  given  to  the 
plaintiff  at  the  same  place,  &c. :  At  which  day  [&c.  state  the  return  of 
the  inquisition  as  in  supra.  No.  2,  except  that  the  finding  of  the  jury 
may  be  as  ante,  226,  No.  12,  and  then  proceed  thus :]  Therefore  it  is 
considered  that  the  plaintiff  do  recover  against  the  defendant  the  said 
[deeds,  goods  and  chattels,  or  enumerating  them,  if  enumerated  in  the 
inquisition],  or  the  said  £ ,  for  the  value  of  the  same,  if  the  plain- 
tiff cannot  have  again  his  said  [deeds,  goods  and  chattels],  and  also 

his  said  damages  and  costs  to  £ beyond  the  value  aforesaid,  by 

the  jurors  aforesaid  in  form  aforesaid  assessed,  and  also  £ for  his 

said  costs  by  the  court  here  adjudged  of  increase  to  the  plaintiff:  And 
hereupon  the  sheriff  is  commanded  that  he  distrain  the  defendant  by 
all  his  lands  and  chattels  in  his  bailiwick,  so  that  neither  the  defendant, 
nor  any  one  by  him,  do  lay  hands  on  the  same  until  the  said  sheriff 
shall  have  another  command  from  the  court  here  in  that  behalf,  and 
that  the  said  sheriff  answer  for  the  issues  of  the  same,  so  that  the  de- 
fendant render  to  the  plaintiff  the  [deeds,  goods  and  chattels]  afore- 


(a)  See  Phillips  v.  Jones,  15  Q.  B.  859. 
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said,  or  the  said  £ ,  for  the  value  of  the  same  (a),  and  in  what 

raanner,  &c.  he  is  commanded  to  make  appear,  &c. 

\^lnsert  the  usual  marginal  note  as  directed  at  the  foot  (f  form, 
supra,  No.  1.] 


6.  Judgment  hy  Nil  dicit,  in  Trespass  on  a  new  Assignment,  where 
no  Pleadings  on  which  Issue  has  been  taken. 

[Proceed  as  directed  in  No.  2,  supra,  setting  out  all  the  pleadings  to 
the  end  of  the  new  assignment,  and  then,  on  a  new  line,  thus :]  And 
the  defendant  says  nothing  in  bar  or  preclusion  of  the  said  action  of  the 
plaintiff"  as  to  the  said  trespass  above  newly  assigned,  whereby  the 
plaintiff"  remains  therein  undefended  against  the  defendant ;  wherefore 
the  plaintiff"  ought  to  recover  against  the  defendant  his  damages  on 
occasion  of  the  premises :  But  because  it  is  unknown  to  the  court 
here  what  damages  the  plaintiff  hath  sustained  on  occasion  of  the 
said  trespass  above  newly  assigned,  the  sheriff  is  commanded  [&c. 
conclude  as  in  No.  2,  supra."] 


7.  Judgment  hy  Nil  dicit  as  to  one  Count,  and  Nolle  prosequi  to 
another,  after  Plea  in  Action  on  a  Statute. 

\_Copy  the  declaration  and  plea,  and  tluen  proceed  thus ;]  And  as  to 
the  trespass  and  offence  in  the  [lastj  count  of  the  declaration  men- 
tioned, the  defendant  says  nothmg  m  bar  or  preclusion  of  the  said 
action  of  the  plaintiff,  whereby  the  plaintiff  remains  therein  undefended 
against  the  defendant :  And  hereupon  the  plaintiff  says,  that  he  will 
not  further  prosecute  his  suit  against  the  defendant  for  the  said  trespass 
and  offence  in  the  said  [first]  count  of  the  declaration  mentioned;  and 
be  prays  judgment  for  the  said  £ in  the  said  [last]  count  men- 
tioned, together  with  his  costs  of  suit  in  this  behalf  (ft)  :  Therefore  it 
is  considered  that  the  plaintiff  do  recover  against  the  defendant  the 

said  & in  the  said  [last]  count  of  the  declaration  mentioned,  and 

also  JE for  his  costs  of  suit,  according  to  the  statute  in  such  case 

made  and  provided  (Z>) :  And  let  the  defendant  be  acquitted  of  the 
said  offences  in  the  [first]  count  of  the  declaration  mentioned,  and  go 
thereof  without  day,  &c. 

{Insert  the  usual  marginal  note  as  directed  at  the  foot  of  form, 
supra,  482,  No.  1.] 


8.  Judgment  by  Nil  dicit,  with  a  Remittitur  of  Part  of  Damages, 
at  Return  of  Inquiry. 

[Proceed  as  in  No.  2,  supra,  to  the  end  of  the  sheriff's  return  on  the 
nrrit  of  inquiry,  and  then  thus  {\  And  hereupon  the  plaintiff  freely  here 

in  court  remits  to  the  defendant  the  sum  of  £ ,  parcel  of  the  damages 

aforesaid,  by  the  said  inquisition  in  form  aforesaid  found ;  and  prays 
judgment  for  the  residue  of  those  damages  and  for  the  said  costs,  toge- 
ther with  his  costs  of  suit :  Therefore  it  is  considered  that  the  plaintiff 
do  recover  against  the  defendant  £ ,  residue  of  the  said  damages 


(a)  See  the  C.  L.  P.  Act,  1854,  s.  78,  and  the  forms  of  execution,  &c., 
ante,  29 1,  295. 

(6)  The  plaintiff  is  not  entitled  to  costs  in  a  penal  action  unless  given  by 
the  statute. 
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and  the  said  costs,  by  the  said  inquisition  above  fonnd,  and  also  £ 

for  his  costs  of  suit,  by  the  court  here  adjudged  of  increase  to  the 
plaintiff;  which  said  residue  of  the  damages  and  costs  by  the  said 
inquisition  above  found,  together  with  the  said  costs  so  adjudged  of 

increase,  amount  in  the  whole  to  £ :  And  let  the  defendant  be 

acquitted  of  the  said  £ ,  parcel,  &c.  so  remitted  by  the  plaintiff  as 

aforesaid,  and  go  thereof  without  day,  &c. 

\^Insert  the  usual  marginal  note  as  directed  at  the  foot  of  form, 
supra,  No.  1.] 


9.  Judgment  in  Action  for  Damages  where  a  Judgment  by  Default  to 
one  Count,  and  an  Issue  in  Fact  as  to  Residue,  which  is  found 
for  Plaintiff  (a). 

[Proceed  as  in  No.  2,  supra,  to  the  end  of  the  issue,  and  then,  on  a 
Tuxo  line,  thus :]  And  as  to  the  said  [first]  count  of  the  said  declaration, 
the  defendant  says  nothing  in  bar  or  preclusion  of  the  said  action  of 
the  plaintiff,  whereby  the  plaintiff  remains  therein  undefended  against 
the  defendant ;  wherefore  the  plaintiff  ought  to  recover  against  the 
defendant  his  damages  on  occasion  of  the  premises  in  the  said  [first] 
count  mentioned.  But  [because  it  is  unknown  to  the  court  here  what 
damages  the  plaintiff  hath  sustained  on  occasion  thereof,  and  because 
it  is  convenient  and  necessary  that  there  be  but  one  taxation  of  da- 
mages in  this  suit,  therefore  (A)]  let  the  giving  of  judgment  in  this  be- 
half against  the  defendant  be  stayed,  until  the  trial  of  the  said  issue 
above  joined  between  the  said  parties  :  And  thereupon,  as  well  to  try 
the  said  last-mentioned  issue,  as  to  inquire  of  and  assess  the  damages 
which  the  plaintiff  hath  sustained  by  reason  of  the  premises  in  the  said 
[first]  count  mentioned,  let  a  jury  come  [&c.  proceed  in  the  entry  as 
directed,  ante,  222,  to  these  words  in  the  postea],  being  summoned 
also  come,  who  being  sworn  to  try  the  matters  in  question  between  the 
said  parties  upon  their  oath  say,  that  the  defendant  did  [promise  as  the 
plaintiff  hath  within  in  the  said  [second  and  subsequent  counts]  of  the 
declaration  in  that  behalf  alleged]  :  And  they  assess  the  damages  of 
the  plaintiff,  as  well  on  occasion  of  the  preipises  within  complained  of 
by  the  plaintiff  in  the  said  [second  and  subsequent]  counts  of  the  said 
declaration,  as  on  occasion  of  the  premises  within  complained  of  by  the 

Elaintiff  in  the  said  [first]  count  of  the  said  declaration,  over  and  above 
is  costs  of  suit  in  this  behalf  expended,  to  £ ,  and  for  those  costs 

to  40s.     Therefore  it  is  considered  that  the  plaintiff"  do  recover  against 
the  defendant  the  said  monies  by  the  jurors  aforesaid  in  form  aforesaid 

assessed ;  and  also  £ for  his  costs  of  suit  by  the  court  here  adjudged 

of  increase  to  the  plaintiff;  which  said  monies  and  costs  in  the  whole 

amount  to  £ . 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  form, 
supra,  No.  1.] 


(a)  See  form  of  issue  in  such  a  case,  ante,  119,  No.  6. 
(6)  There  does  not  appear  to  be  any  necessity  for  these  words  between 
brackets,  though  they  are  generally  inserted. 
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10.  Judgment  in  Action  for  Damages,  where  one  Defendant  suffers 
Judgvient  by  Default  and  another  Pleads  to  Issue,  and  Issue 
found  for  Plaintiff{a). 

[^Proceed  as  in  No.  2,  supra,  to  the  end  of  the  issue,  and  then,  on  a 
new  line,  thus :]  And  the  said  E.  F.  in  his  proper  person  says  nothing 
in  bar  or  preclusion  of  the  said  action  of  the  plaintiff,  whereby  the 
plaintiflp  remains  therein  undefended  against  the  said  E.  F. :  Where- 
fore the  plaintiff  ought  to  recover  against  the  said  E.  F.  his  damages 
on  occasion  of  the  premises.  But  [because  it  is  unknown  to  the  court 
here  what  damages  the  plaintiff  hath  sustained  on  occasion  thereof, 
and  because  it  is  convenient  and  necessary  that  there  be  but  one  taxa- 
tion of  the  damages  in  this  suit,  therefore  (i)]  let  the  giving  of  judg- 
ment in  this  behalf  against  the  said  E.  F.  be  stayed,  until  the  trial  of 
the  said  issue  above  joined  between  the  plaintiff  and  the  said  C.  D. : 
And  thereupon  as  well  to  try  th«  said  issue  so  joined,  as  to  inquire  of 
and  assess  the  damages  which  the  plaintiff  hath  sustained  by  reason  of 
the  premises  within  mentioned,  let  a  jury  come  [&c.  continue  the  entry 
as  directed,  ante,  222,  to  these  words  in  tlie  postea\  being  chosen,  tried 
and  sworn,"  say  upon  their  oath  that  ["  the  said  C.  D.  did  promise  as 
the  plaintiff  hath  within  complained  against  him,"  according  to  the 
issu£\ ;  and  they  assess  the  damages  of  the  plaintiff  by  reason  of  the 
premises  within  mentioned,  as  well  against  the  said  C.  D.  as  against 

the  said  E.  F.,  over  and  above  his  costs  of  suit,  to  £ ,  and  for 

those  costs  to  40».  Therefore  [&c.  conclude,  stating  the  judgment  as 
in  the  preceding  form.'] 

11.  Judgment  in  Action  for  a  Tort,  where  one  Defendant  suffers 
Judgment  by  Default  and  another  pleads  to  Issue,  and  Issue 
found  for  him  (a). 

^Proceed  as  directed  in  the  preceding  form,  mutatis  mutandis,  to  the 
asterisk  *,  and  then  thus  j\  say  upon  their  oath  that  the  said  C  D.  is 
not  guilty  as  the  plaintiff^ hath  within  complained  against  him;  and 
they  assess  the  damages  of  the  plaintiff  against  the  said  E.  F.,  by 
reason  of  the  premises  within  mentioned,  over  and  above  his  costs  of 

suit,  to  £ ,  and  for  those  costs  to  40».     Therefore  it  is  considered 

that  the  plaintiff  do  recover  against  the  said  E.  F.  the  said  monies  by 

the  jurors  aforesaid  in  form  aforesaid  assessed,  and  also  of  £ for 

his  costs  of  suit  by  the  court  here  adjudged  of  increase  to  the  plaintiff; 

which  said  monies  in  the  whole  amount  to  £ .    It  is  also  considered 

that  the  plaintiff  take  nothing  by  his  said  writ  as  against  the  said  C.  D., 
and  that  the  said  C.  D.  do  go  thereof  without  day,  &c. ;  and  that  th^ 
said  C.  D.  do  recover  against  the  plaintiff  £ for  his  costs  of  de- 
fence in  this  behalf,  and  that  the  said  C.  D.  have  execution  thereof, 
&c.  (c). 

12.  The  like,  in  Action  ex  contractu. 

[Proceed  as  directed  in  No.  10,  supra,  to  the  asterisk  *,  and  then 
thus:"]  say  upon  their  oath  that  ["the  said  C.  D.  did  not  promise  as 

(a)  See  a  fonn  of  issue  in  such  a  case,  ante,  119. 

(b)  See  note  (6),  ante,  486. 

(c)  As  to  when  the  acquitted  defendant  may  be  deprived  of  those  costs, 
see  1  Pr.  10th  ed.  473. 
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the  plaintiff  hath  within  complained  against  him,"  or  as  the  issue  may 
he'\ ;  whereupon  the  said  jurors  are  discharged  from  inquiring  against 
the  said  E.  F.  what  damages  the  plaintiff  hath  sustained  by  reason  of 
the  premises  within  mentioned.  Therefore  it  is  considered  that  the 
plaintiff  take  nothing  by  his  said  writ,  but  that  he  be  in  mercy,  &c. ; 
and  that  the  said  E.  F.  do  go  thereof  without  day,  &c.  And  it  is 
further  considered  that  the  said  C.  D.  do  recover  against  the  plaintiff 

£ for  his  costs  of  defence,  and  that  the  said  C,  D.  have  execution 

thereof,  &c. 

[^Insert  the  usual  marginal  note  as  directed  at  the  foot  of  form, 
supra,  482,  No.  1.] 


13.  Judgment  in  Action  for  Damages  for  Want  of  a  Bejoinder  to 
SepUcation  and  Joinder  in  Demwrer  to  some  of  Defendant's 
Pleas,  and  Issue  as  to  the  Remainder, 

[Proceed  as  usual  in  an  issue  to  the  end  of  plaintiff's  replication, 
arid  then  thus :]  And  the  defendant  says  nothing  in  answer  to  the  said 
demurrer  of  the  plaintiff  to  the  defendant's  said  [second]  plea,  nor  to 
the  said  replication  of  the  plaintiff  to  the  defendant's  said  [third]  plea, 
whereby  the  plaintiff'  remains  therein  undefended  against  the  defend- 
ant :  wherefore  the  plaintiff'  ought  to  recover  his  damages  on  occasion 
of  the  premises,  notwithstanding  the  said  [second  and  third]  pleas : 
But  [because  it  is  unknown  to  the  court  here  what  damages  the  plain- 
tiff hath  sustained  by  reason  thereof,  and  because  it  is  also  unknown 
to  the  court  whether  the  defendant  will  be  convicted  of  the  premises 
upon  which  the  said  issue  is  above  joined  between  the  parties  or  not, 
and  because  it  is  convenient  and  necessary  that  there  be  but  one  taxa- 
tion of  damages  in  this  suit;  therefore  let  such  taxation  and  the 
f;iving  of  judgment  in  this  behalf  against  the  defendant  on  the  said 
second  and  third]  pleas  be  stayed  until  the  trial  or  determination  of 
the  said  issue :  And  as  well  to  try  the  said  issue,  as  to  inquire  what 
damages  the  plaintiff  hath  sustained  on  occasion  of  the  premises,  let  a 
jury  come,  &c. 


14.  Execution  on  a  Judgment  by  Default. 

The  same  as  in  ordinary  cases,  except  in  case  of  a  judgment  on  a 
bond  within  the  statute  8  &  9  Will.  3,  c.  11,  s.  8,  as  to  which  see  2  Pr. 
10th  ed.  969,  va^post,  506. 


15.  Affidavit  by  Defendant  of  Merits  in  support  of  an  Application  to 
set  aside  a  regular  Judgment  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A,  B,  plaintiff  and  C.  D.  defendant. 
I,  A.  B.  of  — — ,  the  above-named  defendant,  make  oath  and  say 


(a)  As  to  the  setting  aside  the  judgment,  see  2  Pr.  10th  ed.  945. 

The  affidavit  of  merits  must,  in  express  terms,  state  that  the  defendant 
has  "a  good  defence  to  this  action  upon  the  merits."  {Lane  v.  Isaacs, 
3  Dowl.  652.)  It  may  be  made  either  by  the  defendant  himself  or  his 
attorney  or  agent,  or  the  clerk  of  the  attorney  who  has  tl)e  sole  manage- 
ment of  the  cause,  or  some  person  who  has  had  such  a  connexion  with  the 
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that  I  have  a  good  defence  to  this  action  on  the  merits  as  I  am  advised 
and  believe. 

Sworn  [&c.  as  usudlf  see  post,  "Affidavits."'] 


16.  The  like,  by  his  Attorney,  or  Attorney's  Clerh. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I>  D.  A.  of ,  the  attorney  in  this  cause  for  the  defendant  \or 

"  clerk  to  D.  A.,  the  defendant's  attorney  in  this  cause  for  the  defend- 
ant, and  as  such  clerk  having  the  sole  management  of  the  defence 
herein"]  make  oath  and  say,  that  the  defendant  has  a  good  defence  to 
this  action  on  the  merits  as  I  am  informed  and  verily  believe  [or  "  as  I 
am  instructed  and  verily  believe"]. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 


cause  as  acquaints  him  with  its  merits,  and  this  must  appear  on  the  face  of 
the  affidavit.  {Rowbotham  v.  Dupree,  5  Dowl.  557  ;  Morris  v.  Hunt,  1  Chit. 
Rep.  97.)  Where  it  is  made  by  the  party  himself,  the  words  "  as  he  is  ad- 
vised and  believes"  are  added.  {Crossly  v.  Innes,  5  Dowl.  566.)  Where  it 
is  made  by  the  attorney  or  managing  clerk  to  the  attorney,  the  form  is,  "  as 
he  is  informed  and  verily  believes"  (per  cur.,  Bromley  v.  Gerrish,  6  M.  &  G. 
750;  1  D.  &  L.  768;  and  see  Cro'sshy  v.  Innes,  5  Dowl.  566),  or,  "as  he  is 
instructed  and  verily  believes."     ( Schofield  v.  Huggins,  3  Dowl.  427 ;   Wor- 

thington  y. ,  2  C,  M.  &  R.  315.)     "  Apprized  and  believed  "  will  not  do. 

{Bromley  v.  Gerrish,  supra.)  An  affidavit  merely  that  the  defendant  is  ad- 
vised and  belives  he  has  "a  good  and  meritorious  defence"  {Bower  v. 
Kemp,  1  Dowl.  282;  8  C.  &  J.  287);  or,  that  the  defendant  "hath  merits 
and  good  cause  of  defence  to  this  action "  {Lane  v.  Isaacs,  3  Dowl.  652) ; 
or,  that  "  he  is  informed  and  believes  that  he  has  a  good,  substantial  and 
available  defence  to  this  action"  {Page  v.  Sotith,  7  Dowl.  412);  or,  that  he 
has  "merits  to  defend,"  or  "a  good  defence  to  the  action"  {Pringle  v.  Mar- 
sack,  1  D.  &  R.  155) ;  or,  that  he  has  "  a  good  and  sufficient  defence  on  the 
merits,"  not  saying  "to  this  action"  {Crosshy  v.  Innes,  5  Dowl.  576),  or  the 
like,  will  not  suffice.  An  affidavit  by  an  agent,  that,  from  the  instructions 
he  had  received  from  the  country,  he  believed  that  the  defendant  had  a  good 
defence  to  the  action  on  the  merits,  has  been  held  sufficient.  {Schofield  v. 
Huggins,  3  Dowl.  427.)  The  plaintiff  cannot,  in  general,  in  answer  to  the 
affidavits  of  merits,  be  let  in  to  make  an  affidavit  to  show  that  the  defendant 
has  no  merits ;  and  if  he  does,  and  makes  a  long  statement  of  it,  the  court 
will  order  the  master  not  to  allow  the  costs  of  that  part  of  the  affidavit. 
{Heane  v.  Battersby,  3  Dowl.  213,  per  Gurney,  B.  And  see  per  Coleridge,  J., 
in  1  Dowl.,  N.  S.,  820.) 
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CHAPTER  V. 

REFERENCE  TO  THE  MASTER,  WRIT  OF  INQUIRY,  &c. 


Sect.  I. — Beference  to  the  Master 490,  491 

II. — Writ  of  Inquiry  in  general 491  ^o  498 

III. — Writ  of  Inquiry,  Sfc.  in  an  Action  on  a  Bond 

within  theSSfd  Will.  3,  e.  11 498  ^o  510 

IV. — Writ  of  Inquiry  to  ascertain  Arrears  of  Rent- 
Charge  under  Tithe  Commutation  Act    .     .     510,  511 


Sect.  I. — Reference  to  the  Master  (a). 

1.  Affidavit  for  Order  of  Reference  on  a  Bill,  Sfc.  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  B.  defendant. 

I,  P.  A.  of ,  gentleman,  attorney  [or  **  agent"]  in  this  cause 

for  the  above-named  plaintiflP,  make  oath  and  say, 

1.  That  this  action  is  brought  by  the  plaintiff  as  drawer  [or  "payee," 
or  "indorsee"],  against  the  defendant,  as  acceptor  of  a  bill  of  ex- 
change, dated  the day  of ,  18 — ,  for  the  payment  of , 


(a)  The  C.  L.  P.  Act,  1852,  after  abolishing  by  sect  92  rules  to  compute, 
and  enacting  by  sect.  93,  that  in  actions  where  the  plaintiff  seeks  to  recover 
a  debt  or  liquidated  demand  in  money,  judgment  by  default  shall  be  final, 
by  sect.  94  enacts,  that  "  In  actions  in  which  it  shall  appear  to  the  court  or 
a  judge  that  the  amount  of  damages  sought  to  be  recovered  by  the  plaintiflF 
is  substantially  a  matter  of  calculation,  it  shall  not  be  necessary  to  issue  a 
writ  of  inquiry,  but  the  court  or  a  judge  may  direct  that  the  amount,  for 
which  final  judgment  is  to  be  signed,  shall  be  ascertained  by  one  of  the 
masters  of  the  said  court ;  and  the  attendance  of  witnesses  and  the  pro- 
duction of  documents  before  such  mjister  may  be  compelled  by  subpoena, 
in  the  same  manner  as  before  a  jury  upon  a  writ  of  inquiry  ;  and  it  shall  be 
lawful  for  such  master  to  adjourn  the  inquiry  from  time  to  time  as  occasion 
may  require  ;  and  the  master  shall  indorse  upon  the  rule  or  order  for  refer- 
ing  the  amount  of  damages  to  him  the  amount  found  by  him,  and  shall 
deliver  the  rule  or  order,  with  such  indorsement,  to  the  plaintifi";  and  such 
and  the  like  proceedings  may  thereupon  be  had  as  to  taxation  of  costs, 
signing  judgment,  and  otherwise,  as  upon  the  finding  of  a  jury  upon  a  writ 
of  inquiry." 

Sect.  96  excepts  out  of  the  above  enactment  the  provisions  of  the  8  &  9 
Will.  3,  0.  11,  s.  8,  as  to  the  assignment  or  suggestion  of  breaches,  and  as  to 
judgment  for  a  penalty  as  a  security  for  damages  in  respect  of  further 
breaches  of  conduions  of  bonds  within  that  act 

As  to  in  what  cases  there  should  be  a  reference  to  the  master,  see  2  Fr. 
10th  ed.  949,  950. 

(6)  See  as  to  this  affidavit,  2  Pr.  10th  ed.  951. 
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drawn  by  the  said  plaintiff  for  "  by  one  G.  -ff.'*],  on  the  said  defend- 
ant, and  payable montns  after  date  to  the  said  plaintiff;  [or  if  by 

an  indorsee,  "  to  J.  J.  or  order,  and  by  the  said  J,  J.  indorsed  to  the 
said  plaintiff."] 

2.  That  interlocutory  judgment  was  signed  in  this  cause  on  the 

day  of  this  present  month  of ,  for  want  of  a  plea  [as  the  case 

■may  ie]. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits"'^  P. A. 


2.  Summons  and  Order  to  obtain  tJie  Judge's  Order, 

[Formal  parts  as  usual,']  "  to  show  cause  why  the  amount  of  da- 
mages, for  which  final  judgment  is  to  be  signed  m  this  cause,  should 
not  be  ascertained  by  one  of  the  masters  of  this  court,  and  why  the 
plaintiff  should  not  be  at  liberty  to  sign  final  judgment  tiiereon,  with- 
out executing  a  writ  of  inquiry  of  damages." 

*  An  order  herein  may  be  readily  framed  from  the  terms  of  the 
summons. 


3.  Proceedings  on  the  Reference. 

See  the  enactment  as  to  this  in  the  Common  Law  Procedure  Act, 
1862,  s.  94,  ante,  491 ;  and  2  Pr.  10th  ed.  952. 


4.  Judgment  thereon. 

See  the  forms,  ante,  483.  By  r.  127,  H.  T.  1853,  "  On  a  reference 
to  the  master  to  ascertain  the  amount  for  which  final  judgment  is  to 
be  signed,  the  master's  certificate  shall  be  filed  in  the  office  when 
judgment  is  signed." 


5.  Execution  thereon. 
The  same  as  in  ordinary  cases. 


Sbct.  II. — Writ  of  Inquiry  to  ascertain  the  Amount  of 
Damages  (a). 

1.  Writ  of  Inquiry  in  general. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 
(i),  greeting  :  Whereas  A.  B.,  lately  in  our  court  of  Q.  B.  [or 


(a)  As  to  in  what  cases  a  writ  of  inquiry  is  necessary,  see  2  Pr.  10th  ed. 
952.  See  the  O^th  section  of  C.  L.  P.  Act,  1852,  ante,  491,  as  to  when  the 
damages  may  be  assessed  by  a  master. 

(6)  The  writ  (which  is  a  judicial  one)  is  directed  to  the  sheriff  of  the 
county  in  which  the  venue  in  the  action  is  laid,  unless  otherwise  ordered 
by  the  court  or  a  judge.  If  the  sheriff  be  a  party  to  the  suit  direct  it  to 
the  coroner,  and  state  in  the  writ  that  the  sheriff  is  a  party.  In  cases  of 
difficulty  it  may  by  leave  of  the  court  or  a  judge  be  executed  before  a  judge 
of  assize  or  nisi  prius,  and  in  that  case  it  is  usual,  and  it  would  seem  proper. 


492  Wi-it  of  Inquire/,  ^c,  in  general.  [book  vii. 

"  C.  P."  or  "  Exch.  of  Pleas"],  sued  C.  D.  and  declared  against 
him  for  [&c.  state  the  substance  of  the  declaration  exclusive  of  the 
conclusion,   and  then  proceed  thus:']    and  the  said  A.  B.  claimed 

£ :  *  And  such  proceedings  were  thereupon  had  hi  our  said  court, 

that  the  said  A.  B.  ought  to  recover  against  the  said  C.  D.  his  da- 
mages on  occasion  of  the  premises :  But  because  it  is  unknown  to  our 
said  court  what  damages  the  said  A.  B.  hath  sustained  in  that  behalf, 
therefore  we  command  you,  that  by  the  oath  of  twelve  good  and 
lawful  men  of  your  bailiwick  you  diligently  inquire  what  damages  the 
said  A.  B.  hath  sustained,  as  well  on  occasion  of  the  premises  afore- 
said, as  for  his  costs  of  suit  in  this  behalf,  and  that  you  send  to  us  [or 
in  C.  P.  "  to  our  justices,"  or  in  Exch.  "to  the  barons  of  our  Exche- 
quer"] at  Westminster,  on  the da}'  of (a)  now  next  ensuing, 

the  inquisition  which  you  shall  thereupon  take,  under  your  seal,  and 
the  seals  of  those  by  whose  oath  you  shall  take  that  inquisition,  toge- 
ther with  this  writ.     Witness {name  of  chief  justice,  or  in  Exch. 

of  chief  baron),  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord  18—  (6). 

2.  Writ  of  Inquiry  in  Trespass,  after  Plea  of  Not  Guilty,  and  a 
Nolle  prosequi  as  to  Part,  and  Judgment  by  Nil  dicit  for  the 
Residue. 

{^Proceed  as  in  preceding  form  to  the  *,  and  then  thus ;]  And  the 
said  C.  D.,  by  D.  A.  his  attorney,  as  to  all  the  said  several  supposed 
trespasses  in  the  said  declaration  mentioned,  except  the  assaulting  and 
beating  [&c.],  said  that  he  was  not  guilty  thereof:  And  as  to  the  said 
assaulting  and  beating  [&c.]  the  said  C.  D.  said  nothing  in  bar  or 
preclusion  of  the  action  of  the  said  A.  B.,  whereby  the  said  A.  B. 
remained  therein  undefended  against  the  said  C.  D, :  And  thereupon 
the  said  A.  B.  in  court  said,  tliat  he  would  not  further  prosecute  his 
suit  against  the  said  C.  D.  for  the  residue  of  the  trespasses  in  the  said 
declaration  mentioned  ;  and  he  prayed  judgment,  and  his  damages  by 
him  sustained  on  occasion  of  the  said  assaulting  and  beating  [«c.]  to 
be  adjudged  to  him  :  And  such  proceedings  were  thereupon  had  in  our 
said  court,  that  the  said  A.  B.  ought  to  recover  against  the  said  C.  D. 
his  damages  on  occasion  of  the  trespasses  last  aforesaid :  But  because 
it  is  unknown  to  our  said  court  what  damages  the  said  A.  B.  hath 
sustained  on  occasion  of  the  trespasses  last  aforesaid  :  Therefore  we 
command  you,  &c.  [as  in  the  preceding  form,  except  instead  of  say- 
ing, "premises  aforesaid,"  say  "trespasses  last  aforesaid"]  and  the 
inquisition  which  you  shall  thereupon  take,  &c.  [conclude  as  in  pre- 
ceding form. ~\ 


to  direct  the  writ  to  the  judges  of  assize,  or  chief  justice  if  the  case  is  to  be 
tried  at  nisi  prius,  and  the  sheriff.  (See  the  form  post,  501,  and  2  Pr.  10th 
ed.  954.) 

(a)  The  writ  may  be  made  returnable  or  be  returned  on  any  day  certain 
in  term  or  vacation  to  be  named  in  the  writ :  (see  1  Will.  4,  c.  7,  s.  1.)  The 
return  day  is  usually  the  day  after  that  on  which  it  is  intended  to  execute 
the  writ.     It  must  not  be  before  that  day. 

(6)  It  is  tested  on  the  day  it  is  issued:  (see  Colktt  v.  Curling,Q,.  B.  27 
May,  1848  ;  Seaton  v.  Heap,  5  Dowl.  247.) 
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3.  Rule  Nisi  to  have  the  Inquiry  executed  befcrre  the  Chief  Justice  or 
a  Judge  at  the  Assizes  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

B.  -\  Upon  reading  the  affidavit  of  the  plaintiff,  and  P.  A.,  it  is 
V.  >  ordered  that  the  defendant,  upon  notice  of  this  rule  to  be  given 
D.  J  to  him  \or  wJiere  he  has  appeared  by  attorney  "  to  his  attorney 

or  agent"],  snail  upon next  show  cause  why  the  writ  of  inquiry 

of  damages  in  this  cause  should  not  be  executed  before  the  sheriff  of 

,  at  the  next  assizes  to  be  holden  for  that  county,  in  the  presence 

of  one  of  her  majesty's  justices  to  be  assigned  to  take  the  assizes  in  and 
for  the  said  county  for  in  a  town  cause,  "  at  the  sittings  of  nisi  prius 
to  be  holden  for  Middlesex  (or  'London')  after  this  present  term,  in 
the  presence  of  the  lord  chief  justice  or  one  other  of  the  justices  of  this 

court."]     On  the  motion  of  Mr. . 

By  the  Court. 

4.  Summons  and  Order  for  the  like  purpose. 

These  forms  may  be  readily  framed  from  the  preceding  form  of  the 
rule  nidi. 


6.  Summons  and  Order  to  obtain  Order  to  have  the  Inquiry  executed 
before  a  good  Jury  (b).      • 

{^Formal  parts  as  usual,1  "  to  show  cause  why  the  writ  of  inquiry 
in  this  cause  should  not  be  executed  by  a  good  jury,  to  be  taken  from 
the  special  jury  book,  and  empanelled,  returned  and  sworn  bv  the 
sheriff  of ." 

*  An  order  may  be  readily  fraTned  from  the  terms  of  the  summons. 


6.  Notice  of  Inquiry  in  London  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  a  writ  of  inquiry  of  damages  in  this  cause  will  be 


(a)  As  to  when  this  rule  or  order  will  be  granted,  see  2  Pr.  10th  ed.  954. 

(6)  If  the  case  be  of  sufficient  importance  to  warrant  it,  a  judge's  order 
upon  summons  may  be  obtained  for  the  sheriff  to  summon  a  jury  from  the 
special  jury  book:  (see  Price  v.  Williavis,  5  Dowl.  160;  2  Pr.  10th  ed.  955.) 
In  some  cases  the  judge  would  require  an  affidavit  showing  the  facts  to 
warrant  an  order.  By  r.  46,  H.  T.  1853,  "  There  shall  be  no  rule  for  the 
sheriff  to  return  a  good  jury  upon  a  writ  of  inquiry,  but  an  order  shall  be 
made  by  a  judge  upon  summons  for  that  purpose." 

(c)  The  plaintiff  must  give  a  written  notice  of  executing  the  writ  of  in- 
quiry to  the  defendant's  attorney  in  the  cause,  if  the  defendant  has  appeared 
by  attorney.  (Tidd,  9th  ed.,  676;  Harding  v.  Stafford,  Say,  133  ;  Cas.  Pr., 
C.  P.,  62;  Barnes,  300;  Mosely  v.  Stanford,  Barnes,  311;  Pr.  Reg.  276; 
Knibbs  V.  Hopcraft,  10  Price,  147  ;  Brookes  v.  Till,  2  Y.  &  J.  276.)  In  a 
joint  action,  the  notice  ought  to  be  given  to  both  the  defendants.  (Pr.  Reg. 
443  ;  Tidd,  9th  ed.,  676.)  It  seems,  however,  that  a  service  of  it  upon 
either  one,  where  both  have  suffered  a  judgment  by  default,  will  suffice ; 
for  by  suffering  such  judgment  they  acknowledge  a  joint  cause  of  action, 
and  therefore  quoad  hoc  are  partners:  (see  Figgins  v.  Ward,  2  Dowl.  364; 
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executed  on the day  of instant  [or  "  next"],*  between 

the  hours  of  eleven  of  the  clock  in  the  forenoon  and  one  of  tbe  clock  in 
the  afternoon  of  the  same  day,  at  the  Secondaries'  Office,  No.  5,  Basing- 
hall  Street,  in  the  city  of  London  *  land  if  the  plaintiff^ means  to  attend 
by  counsel,  add,  "  when  and  where  counsel  will  attend  on  behalf  of  the 

said  plaintiff."]     Dated . 

Yours,  &c. 
P.  A.  plaintiff's  attorney  [or  "  agent."] 
To  Mr.  C  2>.  the  above-named  defendant  [or 

if  he  futs  appeared  by  attorney,  "  To  Mr. 

D.  A.  defendant's  attorney"  ar  ''agent"] 

Amlot  V,  Evans,  7  M.  &  W.  462  ;  9  Dowl.  219,  nom.  Arnold  v.  Evans.)  By 
r.  34,  H.  T.  1853,  "Notice  of  trial  or  inquiry,  and  of  continuance  of  trial 
or  inquiry,  shall  be  given  in  town ;  but  countermand  of  notice  of  trial  or 
inquiry  may  be  given  either  in  town  or  country,  unless  otherwise  ordered  by 
the  court  or  a  judge. 

By  the  C.  L.  P.  Act,  1852,  s.  97,  arde,  124,  ten  days'  notice  of  inquiry 
shall  be  given,  and  shall  be  sufficient  in  all  cases  in  town  or  country,  unless 
otherwise  ordered  by  the  court  or  a  judge. 

By  r,  175,  H.T.  1853,  "  The  days  between  Thursday  next  before,  and  the 
Wednesday  next  after  Easter  Day,  and  Christmas  Day  and  the  three  follow- 
ing days,  shall  not  be  reckoned  or  included  in  any  rules,  notices  or  other 
proceedings,  except  notices  of  trial  or  notices  of  inquiry." 

"  Short  notice"  of  inquiry  means  four  days'  notice  :  see  r.  35,  H.  T.  1853, 
ante,  124.  Being  under  terms  to  take  short  notice  of  trial  does  not  bind 
the  defendant  to  uke  short  notice  of  inquiry.  {Stevens  v.  Pell,  2  Dowl.  355 ; 
2  C.  &  M.  421.) 

As  to  giving  notice  of  inquiry  on  back  of  issue  or  demurrer,  &c.,  see  ante, 
125. 

As  to  giving  a  calendar  month's  notice,  see  ante,  114,  130. 

The  notice  is  in  writing,  and  usually  on  a  separate  piece  of  paper.  When 
the  writ  is  to  be  executed  before  the  sheriff,  the  notice  states  that  it  will  be 
executed  on  a  day  therein  stated,  which  must  be  on  or  before  the  return 
day  of  the  writ  {Davies  v.  Salter,  2  Salk.  627  ;  Dyke  v.  Blackston,  2  Lord 
Raym.  1449),  not  being  Sunday  {H«yle  v.  Cornwallis,  1  Str.  387),  usually  be- 
tween two  certain  hours  {Arnold  v.  Squire,  Say,  181),  as  between  the  hours 
of  eleven  waA  one  o'clock  in  the  forenoon,  "at  the  Secondaries'  Office,  No.  5, 
Basinghall  Street,  in  the  city  of  London,"  if  in  London  ;  or  "at  the  She- 
riif's  Office,  in  Red  Lion  Square,  near  Holborn,  in  the  county  of  Middle- 
sex," if  in  Middlesex ;  or,  if  in  any  other  county,  then  at  some  place  within 
the  county  appointed  for  that  purpose,  and  particularly  described  in  the 
notice :  (see  Comyns,  551 ;  Squire  v.  Almond,  Barnes,  297 ;  Le  Mark  v. 
Newnham,  Id.  300 ;  Arnold  v.  Squire,  Say,  181 ;  Pr.  Reg.  447.)  A  notice  of 
executing  the  writ  "  by  ten  o'clock"  {Ison  v.  Fatten,  2  Str.  1142),  or  "at  ten 
o'clock,  or  as  soon  after  as  the  sheriff  can  attend"  (Hannaford  v.  Holman, 
Barnes,  295),  will  be  bad  for  uncertainty;  so,  "between  the  hours  of  ten 
and  two  o'clock,"  has  been  holden  insufficient,  as  not  being  sufficiently 
definite.  {Foster  v.  Smales,  Barnes,  295,  296 ;  Robinson  v.  Phillips,  Id.  296 ; 
Comyns,  551  ;  and  see  1  Barnard,  139;  Langstqff'e  v.  Lamb,  Barnes,  293.) 
But  a  notice  to  execute  "at  eleven  o'clock"  is  good,  it  having  been  exe- 
cuted before  twelve  o'clock.  {Last  v.  Denny,  Barnes,  302.)  And  when  the 
notice  was  given  for  Wednesday  the  11th  of  June,  when  Wednesday  fell  on 
the  10th,  on  which  day  the  inquiry  was  executed,  the  court  refused  to  set  it 
aside,  the  defendant  refusing  to  swear  that  he  was  misled  by  it  {Eldon  v. 
Haig,  1  Chit  Rep.  11 ;  but  see  Abraham  v.  Noakes,  1  Chit.  Rep.  5) ;  and 
the  same  where  the  notice  was  given  for  Tuesday  the  14th,  whereas  the  14th 
fell  on  Thursday,  on  which  day  the  writ  was  executed  {Batten  v.  Harrison,  3 
B.  &  P.  1),  the  defendant  not  swearing  that  he  was  misled.     If  the  writ  is 
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7.  TJte  Uhe,  in  Middlesex  (a). 

•  [Same  as  in  the  preceding  form,  except  between  the  asterisks  •  *  sub- 
stitute these  tcords,  "  between  the  hours  of  eleven  of  the  clock  in  the 
forenoon  and  one  of  the  clock  in  the  afternoon  of  the  same  day  at  the 
sheriff's  office,  in  Red  Lion  Square,  near  Holbom,  in  the  county  of 
Middlesex-"]  • 

8.  The  like,  in  the  Country  {a). 

[Same  as  in  No.  6,  except  you  state  the  inquiry  to  be  "  at  the  house 

of ,  commoniy  called  or  known  by  the  name  or  sign  of ,  in 

street,  at ,  in  the  county  of ."] 


9.  The  like,  before  the  Chief  Justice  or  Chief  Baron  {a). 

[Same  as  in  No,  6,  except  that  you  state  the  inquiry  to  be  "  at  the 

sittings  after  this  present term,  to  be  holden  at  the  Guildhall  of 

the  city  of  London"  (cr  in  Middlesex,  "  at  Westminster  Hall,  in  the 
county  of  Middlesex.")] 


10.  The  Uhe,  at  the  Assizes  (b). 

[Same  as  No.  6,  but  staie,']  "  that  a  writ  of  inquiry  of  damages  will 

be  executed  in  this  cause,  at  the  next  assizes  to  be  holden  at ,  in 

and  for  the  county  of ,  in  the  presence  of  one  of  her  majesty's 

justices  of  assize." 

11.  Notice  of  Continuance  (c). 

In  the  a  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  do  hereby  continue  the  notice  of  executing  the  writ  of  inquiry 
given  you  in  this  cause,  to  the  day  of next,  when  the 


to  be  executed  before  the  chief  justice  or  judge  of  assize,  the  notice  is  given 
for  the  sittings  or  assizes  generally  (Tidd,  579 ;  1  Sellon,  553),  in  the  same 
manner  as  in  the  notice  of  trial,  ante,  124, 127.  The  day  and  hour  is  in  that 
case  left  for  the  judge's  discretion. 

(a)  See  notes,  supra. 

(6)  See  notes,  supra.    The  day  and  hoot  is  left  for  the  judge's  discretion. 

(c)  Notice  of  inquiry  may  be  continued  in  the  same  manner  as  a  notice  of 
trial,  and  as  to  which  see  ante,  129.  It  can  be  continued  but  once.  (MS., 
H.,  1820;  Price  v.  Bambridge,  Barnes,  297;  Burgess  v.  Royle,  2  Chit  Rep. 
220;  Frt/er  v.  Binns,  B.  C,  M.  1837;  2  Jur.  15.)  The  notice  of  continu- 
ance need  not  specify  the  place  or  hour,  for  it  shall  be  taken  to  refer  to  the 
place  and  hour  specified  in  the  original  notice.  (Jones  v.  Chune,  1  B.  &  P. 
363  ;  Wilson  v.  Neshitt,  4  M.  &  G.  249;  1  Dowl.,  N.  S.,  675 ;  4  Scott,  N.R. 
776.)  But  a  notice  not  stating  the  hour  and  place  cannot  operate  as  an 
original  notice,  though  given  ten  days  previously.  {Fryer  v.  Binns,  B.  C, 
M.,  1837  ;  2  Jur.  15.)  Notice  of  continuance  of  inquiry  must  be  given  in 
town ;  but  countermand  of  notice  of  inquiry  may  be  given  either  in  town  or 
country,  unless  otherwise  ordered  by  the  covut  or  a  judge.  (R.  34,. H.  T. 
1853,  ante,  129.) 
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same  will  be  executed  between  the  hours  of and ,  at . 

Dated . 

Yours,  &c. 
P.  A.  plaintiff's  attorney  [or  "  agent,"/ 
To  Mr.  C.  D.  the  above-named  defendant  [or  if 
defetidant  has  appeared  by  attorney,  "  To  Mr. 
D.  A.  defendant's  attorney,"  or  *'  agent."] 


12.  Notice  of  Countermand  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  do  hereby  countermand  the  notice  of  executing  the  writ  of  inquiry 

given  you  in  this  cause.     Dated . 

Yours,  &c. 
P.  A.  plaintiff's  attorney  [or  "  agent."] 
To  Mr.  C.  D.  the  above-named  defendant 
[or  "  Mr.  2>.  A.  defendant's  attorney," 
or  "  agent."] 

13.  Notice  of  attending  by  Counsel  (b). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice  that  the  plaintiff  [or  "  defendant"]  will  attend  by 
counsel  on  the  execution  of  the  writ  of  inquiry  in  this  cause.     Dated 
[&c.  OS  in  preceding  form.'] 


14.  Prcecipefor  Subpoena  on  Writ  of  Inquiry. 

to  wit.  Subpoena  to  testify,  on  inquiry  between  A.  B.  plaintiff 

and  C.  D.  defendant,  on  the  part  of  the  plaintiff  [or  "  defendant."] 

P.  A,  plaintiff's  attorney,  [or  "  agent,"] 
,  185—. 


15.  Subpcena(c). 

Victoria,  by  the  grace  of  God  of  the  united  kin^om  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  W.  W.  &c, 

(a)  Notice  of  inquiry  may  be  countermanded  in  the  same  manner  as  a 
notice  of  trial,  as  mentioned,  ante,  128,  except  that  by  r.  37,  H.  T.  1858, 
"  Countermand  of  notice  of  inquiry  shall  be  given  four  days  before  the  day 
of  inquiry  mentioned  in  the  notice,  unless  short  notice  of  inquiry  has  been 
given,  and  then  two  days  before  such  day,  unless  otherwise  ordered  by  the 
court,  or  a  judge,  or  by  consent." 

(ft)  If  you  wish  to  attend  the  execution  of  the  writ  of  inquiry  by  counsel, 
you  should  give  notice  thereof  to  the  opposite  party,  in  order  to  get  the  ex- 
pense of  his  attendance,  and  briefs,  &c.  allowed  you.  Moreover  the  sheriff 
may,  it  seems,  at  the  request  of  the  opposite  party,  postpone  the  execution 
of  the  writ,  unless  such  notice  be  given :  (see  Elliott  v.  Micklin,  5  Price, 
641 ;  Coleman  v.  Mawhy,  2  Str.  853  ;  Markham  v.  Middleton,  Id.  1259;  1  Sel. 
544.)  A  written  notice  is  not  requisite  {Elliott  v.  Micklin,  5  Price,  641), 
but  is  advisable. 

(c)  See  as  to  this  subpoena,  2  Pr.  10th  ed.  957. 
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{insert  the  names  of  the  witnesses),  greeting  :  We  command  you,  and 
every  of  you,  that  laying  aside  all  and  singular  businesses  and  excuses 
whatsoever,  you,  and  every  of  you,  be  and  appear  in  your  proper  per- 
sons, before  our  sheriff  [or  "  sheriffs"]  of ,  on ,  at (as 

the  notice  of  inquiry),  then  and  there  to  testify  the  truth,  according  to 
your  knowledge,  in  a  certain  cause  now  depending  in  our  court  of 
Queen's  Bench  {or  "C.  P."  or  "Exch.  of  Pleas"],  between  A.  B. 
plaintiff  and  C.  D.  defendant,  on  the  part  of  the  plaintiff  [or  "defend- 
ant"], in  which  cause  a  writ  of  inquiry  of  damages  will  then  and  there 
be  executed ;  and  this  you  or  any  of  you,  shall  in  nowise  omit,  under 
the  penalty  of  £100.     Witness  {name  of  chief  justice,  or  in  Exch.  of 

chief  baron),  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 


16.  Inquisition  and  Return  on  Writ  of  Inquiry  (a). 

,  to  wit.     An  inquisition  indented,  taken  at  the  house  called  or 

known  by  the  name  [or  "  sign"]  of ,  in  the  said  county  of (as 

in  the  notice  of  inquiry),  on  the day  of ,  in  the  year  of  our 

Lord ,  before  me  S.  S.,  sheriff  of  the  county  aforesaid,  by  virtue  of 

a  writ  of  our  said  lady  the  Queen  to  me  the  said  sheriff  directed,  and 
to  this  inquisition  annexed,  to  inquire  of  certain  matters  in  the  said  writ 
specified,  by  the  oath  of  J.  J.,  T.  P.  [&c.  names  of  the  jurors  who  sat 
on  the  inquesti,  good  and  lawful  men  of  my  bailiwick;  who  being 
charged  and  sworn  upon  their  oath  say,  that  A.  B.,  in  the  said  writ 

named,  hath  sustained  damages  to  £ ,  on  occasion  of  the  premises 

in  the  said  writ  mentioned,  besides  his  costs  of  suit  in  this  behalf,  and 
for  those  costs  40«.  In  witness  whereof,  as  well  I  the  said  sheriff,  as 
the  said  jurors,  have  set  our  seals  to  this  inquisition  the  day  and  year 
above  written. 

Sheriff's  Return  to  be  indorsed  thereon. 
The  execution  of  this  writ  appears  in  the  inquisition  hereunto  an- 
nexed. 

The  answer  of  S.  S.,  sheriff. 


17.  Under- Sheriff^ s  Certificate  to  be  indorsed  on  Writ  of  Inquiry, 
that  Judgment  ought  to  be  stayed,  Sfc.  (b). 

I  certify,  that  in  my  opinion  judgment  ought  not  to  be  signed  upon 
tliis  writ  until  the  within-named  defendant  shall  have  had  an  oppor- 
tunity to  apply  to  the  court  of ,  to  set  aside  the  execution  thereof. 

Dated . 

(Signature  of  the  under-sheriff^.) 


18.  The  like,  where  Judgment  is  stayed  for  a  certain  number  of  Days 
only,  to  give  the  Defendant  an  opportunity  to  apply  to  a  Judge. 

I  certify,  that  in  my  opinion  judgment  ought  not  to  be  signed  upon 

this  writ  until  the  expiration  of  days  from  the  — —  day  of , 

185—,  that  the  defendant  may  have  an  opportunity,  in  the  meantime, 

(a)  See  as  to  the  execution  of  the  writ,  and  the  inquisition  and  return,  2 
Pr.  10th  ed.  958,  960. 

(b)  See  the  forms  of  certificates  by  judges,  ante,  202  to  204. 
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of  applying  to  a  judge  for  an  order  to  stay  the  judgment  thereupon, 
until  such  day  as  the  judge  shall  think  fit. 

{Signature  of  under-sJieriff.) 


19.  Summons  and  Order  for  Staying  Judgment  on  Writ  of  Inquiry 
executed  in  Vacation. 

[^Formal  parts  of  summons  as  usual,^  "  to  show  cause  why  the  judg- 
ment on  the  writ  of  inquiry  executed  in  this  cause  should  not  be  stayed 

•until  the  day  of  next  term,  or  until  such  day  as  may  be 

ordered  on  the  hearing  of  this  summons." 

An  order  hereon  may  be  readily  framed  from  the  terms  of  the 
summons. 


20.  Judgment  after  Writ  of  Inquiry. 
Same  as  the  forme,  ante,  482,  &c. 


21.  Execution  thereon. 
Same  as  in  ordinary  cases. 


Sbct.  III. — Writ  of  Inqttiry,  &c.  in  an  Action  on  a  Bond 
WITHIN  THE  8  &  9  Will.  3,  o.  11  (a). 

1.  Proceedings  after  a  Judgment  by  Default,  or  on  Demurrer,  or  on 

Nul  tiel  Record,  498  to  507. 

2.  Proceedings  after  Issue  joined,  507. 

3.  Proceedings  by  Scire  Facias  <m  further  Breaches,  606  to  510. 

1.  Proceedings  after  Judgment  bt  Default,  or  on  Demurrer,  or 
ON  Nul  tiel  Record. 

1.  Entry  of  the  Proceedings  to  the  Award  of  the  Inquiry  inclusive, 
■    where  the  Breaches  are  assigned  in  the  Pleadings,  and  the  In- 
quiry is  returnable  at  Nisi  Prius  or  the  Assizes  (b). 

[^Proceed  as  in  the  forms  of  the  entry  of  the  Judgment  by  default, 
as  ante,  482,  No.  2;  on  demurrer,  as  ante,  459,  No.  18 ;  on  nul  tiel 
record,  as  ante,  450,  No.  16,  respectively,  according  to  the  nature  of 


(a)  See,  in  general,  as  to  the  practice  in  actions  on  these  bonds,  2  Pr.  10th 
ed.  963  to  970.  It^should  be  observed  that  by  the  C.  L.  P.  Act,  1852,  s.  96, 
nothing  in  the  Act  contained  shall  in  any  way  affect  the  provisions  of  the 
8  &  9  Will.  3,  c.  11,  as  to  the  assignment  or  suggestion  of  breaches,  or  as  to 
judgment  for  a  penalty  as  a  security  for  damages  in  respect  of  further 
breaches  of  conditions  of  bonds  within  that  Act. 

(6)  It  may  be  questionable  whether  it  can  be  executed  before  the  sherifif 
where  breaches  are  assigned  in  the  pleadings  and  are  not  suggested.  It 
would  seem,  however,  that  it  may. 
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the  judgment,  to  the  statement  of  such  judgment  at  the  asterisk  *,  and 
then  state  the  Judgment,  ^'c.  t?ius:]  Wherefore  the  plaintiflE"  ought  to 
recover  against  the  defendant  his  said  debt,  and  also  his  damages  which 
he  hath  sustained,  as  well  on  occasion  of  the  detaining  thereof,  as  for 
bis  costs  of  suit  in  this  behalf :  But  f  because  it  is  convenient  and 
necessary  that  final  judgment  of  and  upon  the  premises  aforesaid  should 
not  be  given  until  such  time  as  the  truth  of  the  said  breaches  above 
assigned  shall  have  been  inquired  into,  and  the  damages  by  the  plain- 
tiff sustained  by  reason  of  the  said  breaches  shall  have  been  assessed 
by  a  jury  of  the  country  in  that  behalf  (a),  according  to  the  statute  in 
such  case  made  and  provided,  let  the  givitig  of  judgment  hereupon  be 
stayed  until  such  time  accordingly.     And  the  plaintiff  having  prayed 

the  writ  of  our  said  lady  the  Queen,  to  be  directed  to  the  sheriff  of , 

and  to  the  Right  Honourable  John  Lord  Campbell,  her  majesty's  chief 
justice  assigned  to  hold  pleas  in  the  court  of  our  said  lady  the  Queen 
before  the  Queen  herself  [or  in  C  P.  "  to  the  Right  Honourable  Sir 
Alexander  James  Edmund  Cockbum,  knight,  her  majesty's  chief  justice 
of  the  bench  here,"  or  in  Exch.  "  to  the  Right  Honourable  Sir  Frede- 
rick Pollock,  knight,  her  majesty's  chief  baron  of  the  Exchequer  here," 
or  at  the  assizes,  *'  to  her  majesty's  justices  assigned  to  take  the  assizes 
in  the  said  county"],  to  inquire  of  the  truth  of  the  aforesaid  breach  [or 
**  breaches"],  and  to  assess  the  damages  which  the  plaintiff  hath  sus- 
tained thereby ;  therefore,  according  to  the  said  statute,  the  sheriff  is 
commanded  that  he  summon  twelve  good  and  lawful  men  of  his  baili- 
wick to  appear  before  the  said  chief  justice  [or  "  chief  baron,"  or 

"justices  of  asssize"],  on  the day  of ,  in  the  year  of  our 

Lord ,  at ,  in  the  said  county,  to  inquire  diligently,  on  their 

oath,  of  the  truth  of  the  said  breach  [or  "  breaches"],  and  to  assess  the 
damages  which  the  plaintiff  hath  sustained  by  reason  thereof;  and  that 
the  said  sheriff  have  on  that  day,  before  the  said  chief  justice  [or  "chief 
baron,"  or  "justices  of  assize"]  the  writ  of  our  said  lady  the  Queen  to 
liim  in  that  behalf  directed :  It  is  likewise  commanded  to  the  said  chief 
justice  [or  "chief  baron,"  or  "justices  of  assize"]  that  he  [or  ^*they"] 
certify  the  inquisition  before  hira  [or  "them"!  taken  to  our  said  lady 
the  Queen  at  Westminster  [or  in  C.  P."  to  the  justices  here,"  or  in 

Exch.  "  to  the  barons  here"],  on  the day  of next,  together 

with  the  names  of  those  by  whose  oath  such  inquisitio.n  shall  be  taken  ; 
and  that  the  said  chief  justice  [or  "chief  baron,"  or  "justices  of 
assize"]  also  have  there  then  that  writ ;  the  same  day  is  given  to  the 
plaintiff^  at  the  same  place.  [See  the  erdry  of  the  return  oj  final  judg- 
ment, post,  505,  No.  15.] 


2.  The  like,  wheiv  the  Breaches  are  not  assigned  in  the  Pleadings,  but 
are  suggested  after  the  Judgment. 

[Proceed  as  in  the  form  of  the  entry  of  the  judgment  hy  default, 
a«  ante,  482,  No.  2;  on  demurrer,  as  ante,  459,  No.  18;  or  o«  nul  tiel 
record,  as  ante,  450,  No.  16,  respectively,  according  to  the  nature  of 
the  judgment,  to  the  asterisk  *,  und  then  state  such  judgment,  Sfc. 
thus :]  Wherefore  the  plaintiff  ought  to  recover  against  the  defendant 


(a)  The  inquiry  into  the  trttth  of  the  breaches  seems  unnecessary  where 
the  breaches  have  been  assigned  in  the  pleadings,  and  defendant  has  had  an 
opportunity  of  pleading  or  rejoining  to  them.  All  that  remains  to  be  done 
in  such  a  case  seems  to  assess  the  damages. 
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his  said  debt,  and  also  his  damages  which  he  hath  sustained,  as  well 
on  occasion  of  the  detaining  thereof,  as  for  his  costs  of  suit  in  this 
behalf:  And  hereupon  the  plaintiff,  according  to  the  statute  in  such 
case  made  and  provided,  suggests  and  gives  the  court  here  to  under- 
stand and  be  informed,  that  the  said  bond  was  and  is  subject  to  a  con- 
dition thereunder  written,  whereby,  after  reciting  that  [&c.  state  the 
recitals  in  the  past  tense],  it  was  declared,  that  the  condition  of  the 
said  bond  was  such  that  if  [&c.  state  the  condition  i7t  the  past  tense  (a) ; 
then  state  the  breaches  thus:'}  Nevertheless  for  a  breach  of  the  said 
condition,  the  plaintiff,  according  to  the  statute  in  such  case  made  and 
provided,  suggests  and  gives  the  court  here  to  understand  and  be 
informed,  that  the  defendant  did  not,  nor  would  [&c.  state  the  breach; 
and  if  there  be  two  or  more  breajches,  state  them  thus{\  And  the 
plaintiff,  for  assigning  a  further  breach  of  the  said  condition,  according 
to  the  said  statute,  further  suggests  and  gives  the  court  here  to  under- 
stand and  be  informed,  that  [&c.  state  tJie  further  breach.  Conclude 
stating  the  award  of  the  writ  of  inquiry  as  in  the  preceding  form, 
except  instead  of  the  words  "  breaches  assigned,"  sag  "  breaches 
suggested."] 

3.  The  like,  where  the  Inquiry  is  to  be  executed  before  the  Sheriff  {h). 

\  Proceed  to  the  suggesting  of  the  breaches,  inclusive,  as  in  the  pre- 
ceding form,  and  then  thus ;]  But  because  it  is  convenient  and  neces- 
sary that  judgment  hereupon  should  not  be  given,  until  the  truth  of 
the  aforesaid  breach  [or  "breaches"]  of  the  said  condition  above  sug- 
gested shall  have  been  inquired  into,  and  the  damages  which  the  plain- 
tiff hath  sustained  thereby  shall  have  been  assessed  by  a  jury  of  the 
country  in  that  behalf,  according  to  the  statute  in  such  case  made  and 
provided ;  therefore  let  the  giving  of  the  said  judgment  be  in  the 
meantime  stayed,  &c  :  And  the  said  plaintiff  having  prayed  the  writ 
of  our  said  lady  the  Queen,  to  be  directed  to  the  sheriff  of ,  to 

(a)  If  the  bond  be  for  the  performance  of  covenants  in  another  indenture, 
then  such  indenture  must  be  here  set  forth,  as  thus : — And  the  plaintiff  fur- 
ther suggests  and  gives  the  court  here  to  understand  and  be  informed,  that 
in  and  by  the  said  indenture  of  release  mentioned  in  the  said  condition,  the 
defendant,  for  the  consideration  therein  mentioned,  did  grant,  &c.  [a*  in 
indenturel,  to  have  and  to  hold,  &c.  \_as  in  indenturel,  but  subject  neverthe- 
less to  a  proviso  for  the  redemption  of  the  said  premises,  being  the  proviso 
mentioned  in  the  said  condition,  whereby  it  was  provided,  &c.  [reciting  the 
proviso.] — And  for  a  breach  of  the  said  condition,  the  plaintiff,  according  to 
the  statute  in  such  case  made  and  provided,  further  suggests  and  gives  the 
court  here  to  understand  and  be  informed,  that  the  defendant  did  not  nor 
would  pay  unto  the  plaintiff  the  said  £ and  interest  in  the  said  condi- 
tion mentioned,  on  the  said  day  of  next  ensuing  the  date  of  the 

said  writing  obligatory,  or  at  any  time  before  or  afterwards,  according  to  and 
in  full  discharge  of  the  said  proviso  or  condition  mentioned  and  referred  to 
in  and  by  the  said  condition,  and  according  to  the  form  and  effect  of  the 
same,  and  wholly  neglected  and  refused  so  to  do,  and  therein  failed  and 

made  default ;  and  the  said  £ ,  together  with  a  certain  other  sum  of 

money,  to  wit,  £ ,  for  the  interest  thereon,  payable  as  aforesaid,  is  still 

wholly  due  and  unpaid  to  the  plaintiff,  contrary  to  the  form  and  effect  of  the 
said  condition  of  the  said  writing  obligatory,  and  because  [&c.  conclude  from 
the  f  in  the  above  form.] 

(b)  The  Stat.  3  &  4  Will.  4,  c.  42,  s.  16,  allows  the  writ  to  be  executed 
before  the  sheriff,  unless  the  court  or  a  judge  otherwise  orders. 
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inquire  by  a  jury  of  the  said  county  of  the  truth  of  the  aforesaid  breach 
[or  "  breaches"],  and  to  assess  tfie  damages  which  the  plaintiff  hath 
sustained  thereby ;  therefore,  according  to  the  said  statute,  the  sheriff 
is  commanded  that  by  twelve  free  and  lawful  men  of  his  county,  duly 
qualified  according  to  law,  who  are  in  nowise  akin  to  the  plaintiff"  or 
to  the  defendant,  he  do  inquire  diligently  on  their  oath  of  the  truth  of 
the  aforesaid  breach  [or  "  breaches"]  of  the  said  condition,  and  to 
assess  the  damages  which  the  plaintiff  hath  sustained  thereby ;  and 
that  the  said  sheriff  do  send  the  inquisition  which  he  shall  thereupon 
take  to  our  said  lady  the  Queen  at  Westminster  [or  in  C.  P.  "  to  the 
justices  here,"  oi' in  the  Exch.  "to  her  majesty's  court,  before  the 

barons  of  her  Exchequer,  at  Westminster"],  on  the day  of 

instant  [or  "  next"],  under  his  seal  and  the  seals  of  those  by  whose 
oath  he  shall  take  that  inquisition,  together  with  the  writ  of  our  said 
lady  the  Queen  to  him  thereupon  directed ;  the  same  day  is  given  to 
the  plaintiff,  &c.  [See  the  entry  of  the  return  and  final  judgment, 
post,  605,  No.  16.] 

4.  Writ  of  Inquiry  to  be  executed  before  the  Chief  Justice  or  Jus- 
tices of  Assize,  where  the  Breaches  have  been  assigned  in  the 
Pleadings. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of , 

and  to  the  Right  Honourable  Lord  John  Campbell,  our  chief  justice 
assigned  to  hold  pleas  in  our  court  before  us  [or  in  C.  P.  "  and  to  the 
Right  Honourable  Sir  Alexander  James  Edmund  Cockburn,  knight, 
our  chief  justice  of  the  Bench,"  or  in  Exch.  "  and  to  the  Right  Ho- 
nourable Sir  Frederick  Pollock,  knight,  chief  baron  of  our  court  of. 
Exchequer,"  or  if  the  torit  is  to  be  executed  at  the  assizes,  **  to  our 
justices  assigned  to  take  the  assizes  in  and  for  your  county"],  greeting: 
Whereas  A.  B.  lately  in  our  court  of  Queen's  Bench  [or  "  C.  P."  or 
"  Exch.  of  Pleas"]  sued  C  D.  for  [&c.  state  the  substance  of  the  de- 
claration, but  naming  the  parties,  instead  of  calling  them  plaintiff 
and  defendant^,  and  the  said  A.  B.  claimed  £ ;  and  such  pro- 
ceedings were  thereupon  had  in  our  said  court,  that  the  said  A.  B. 
ought  to  recover  against  the  said  C.  D.  his  debt  aforesaid,  together 
with  his  damages  which  he  hath  sustained  on  occasion  of  the  detention 
thereof,  as  for  his  costs  of  suit  in  that  behalf,  whereof  the  said  C.  D. 
is  convicted  :*  And  the  said  A.  B.  having  prayed  our  writ  to  inquire 
of  the  truth  of  the  aforesaid  breach  [or  "breaches"]  of  the  said  con- 
dition of  the  said  bond  assigned  as  aforesaid,  and  to  assess  the  damages 
which  the  said  A.  B.  hatt  sustained  thereby  ;t  therefore,  according 
to  the  statutie  in  such  case  made  and  provided,  we  command  you  the 
said  sheriff,  that  you  summon  twelve  good  and  lawful  men  of  your 
bailiwick  to  appear  before  our  said  chief  justice  [or  in  Exch.  "  before 
our  said  chief  baron,"  or  at  the  assizes,  "  before  our  said  justices  of 

assize"],  on  the day  of next,  at  the  Guildhall  of  the  city  of 

London  [or  "  at  Westminster  Hall,  in  the  county  of  Middlesex,"  or 
if  at  the  assizes,  "at  ,  in  the  county  of "],  to  inquire  dili- 
gently, on  their  oath,  of  the  truth  of  the  aforesaid  breach  [or 
"  breaches"],  and  to  assess  the  damages  which  the  said  A.  B.  hath 
sustained  thereby ;  and  that  you  have  on  that  day  before  our  said 
chief  justice  [or  "  chief  baron,"  or  "justices  of  assize"]  this  writ:  We 
likewise  command  our  said  chief  justice  [or  "  chief  baron,"  or  "jus- 
tices of  assize"],  that  he  [or  "  they"]  certify  the  inquisition  before 
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him  \or  "  them"]  taken,  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in 
Exch.  "  to  the  barons  of  our  Exchequer"]  at  Westminster,  on  the 

day  of  next,  together  with  the  names  of  those  by  whose 

oath  such  inquisition  shall  be  taken;  and  that  he  \or  "they"]  also 

have  there  then  this  writ.     Witness {name  of  chief  justice,  or  in 

Exch.  of  chief  baron),  at  Westminster,  the day  of y  in  the 

year  of  our  Lord . 


6.  The  like,  where  the  Breaches  have  not  been  assigned  in  the 
Pleadings,  hut  have  been  suggested. 

[Proceed  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus:'] 
And  thereupon  the  said  A.  B.,  according  to  the  statute  in  such  case 
made  aud  provided,  suggested  upon  the  roll  whereon  the  said  judg- 
ment so  recovered  against  the  said  C.  D.  as  aforesaid  is  entered  to  the 
effect  following,  that  is  to  say,  that  the  said  bond  whereon  the  said 
judgment  was  so  recovered  against  the  said  C.  D.  as  aforesaid,  was 
made  and  given  by  him  the  said  C.  D.  under  and  subject  to  a  condi- 
tion thereto  subscribed,  whereby,  after  reciting  [&c.  state  the  recital 
in  the  condition  of  the  bond],  it  was  declared,  that  if  [&c.  state  the 
condition:]  And  the  said  A.  B.  further  suggested,  on  the  said  roll 
whereon  the  said  judgment  so  recovered  against  the  said  C  2).  was 
and  is  so  entered  as  aforesaid,  that  [&c.  state  the  suggestion  of  breaches, 
Sfc.  as  supra,  No.  2,  to  the  prayer  of  the  vrrit  of  inquiry,  and  then 
proceed  thus:]  as  we  have  received  information  from  the  said  A.  B. 
in  our  said  court:  And  the  said  A.  B.  having  prayed  our  writ  to  inquire 
of  the  truth  of  the  aforesaid  breach  [or  "  breaches"],  and  to  assess  the 
damages  [&c.  conclude  as  in  the  preceding  form.] 


6.  Writ  of  Inquiry,  to  be  executed  before  the  Sheriff,  on  a  Judg- 
ment by  Default,  wliere  the  Breaches  have  been  assigned  in  the 
Pleadings. 

Victoria,  [&c.  as  inform,  supra.  No.  4,]  To  the  sheriff  of ,  greet- 
ing :  Whereas  A.  B.  lately  in  our  court  [&c.  proceed  as  in  the  form'. 
No.  4,  to  the  dagger  t,  and  then  thus :]  Therefore,  according  to  the 
form  of  the  statutes  in  that  case  made  and  provided,  we  command 
you  the  said  sheriff,  that,  by  the  oath  of  twelve  good  and  lawful  men 
of  your  bailiwick  duly  summoned  to  appear  before  you,  you  dili- 
gently inquire  of  the  ti-uth  of  the  said  breach  [or  "  breaches"],  and 
assess  the  damages  which  the  said  A.  B.  hath  sustained  by  reason  of 
the  same;  and  that  you  send  to  us  [or  in  C.  P.  "  to  our  justices,"  or 

in  Exch.  "  to  our  barons"]  at  Westminster,  on ,  the  inquisition 

which  you  shall  thereupon  take,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  take  that  inquisition,  together  with  this  writ. 

Witness (name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at 

Westminster,  the day  of ,  in  the  year  of  our  Lord . 


7.  The  like,  where  the  Breaclies  have  not  been  assigned  in  the 
Pleadings,  but  have  been  suggested 

Victoria,  [&c.  as  in,  supra.  No.  4,]  To  the  sheriff  of ,  greet- 
ing: Whereas  A.  B.  lately  in  our  court  [kc.  proceed  as  in  No.  4, 
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to  the  asterisk  *,  and  then  thus :]  And  such  proceedings  were  there- 
upon had  in  our  said  court,  that  the  said  A.  B.  ought  to  recover 
against  the  said  C.  D.  his  debt  aforesaid,  together  with  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  detention  thereof, 
as  for  his  costs  of  suit  in  that  behalf,  wliereof  the  said  C.  D.  is  con- 
victed :  And  thereupon  the  said^.  B.,  according  to  the  statute  in  such 
case  made  and  provided,  suggested  upon  the  roll  whereon  the  said 
judgment  so  recovered  against  the  said  C.  D.  as  aforesaid  is  entered  to 
the  effect  following,  to  wit,  that  the  said  bond,  whereon  the  said  judg- 
ment was  so  recovered  against  tlie  said  C.  Z>.  as  aforesaid,  was  made 
subject  to  a  condition  thereunder  written,  whereby,  after  reciting  [&c. 
state  the  recital,  if  any],  it  was  declai-ed,  that  if  [&c.  state  the  con- 
dition in  the  past  tense ;]  And  the  said  A.  B.  further  suggested  on  the 
said  roll  whereon  the  said  judgment  so  recovered  against  the  said  C.  D. 
was  and  is  so  entered  as  aforesaid,  that  [&:c.  state  the  suggestion  of 
breaches,  ifc.  as  in  the  entry,  ante,  499,  No.  2,  to  the  prayer  of  the 
writ  of  inquiry,  and  then  proceed  thus ;]  as  we  have  received  informa- 
tion from  the  said  A.  B.  in  our  said  court :  And  the  said  A.  B.  having 
prayed  our  writ  to  inquire  of  the  truth  of  the  aforesaid  breaches,  and 
to  assess  the  damages  which  he  the  said  A.  B.  has  sustained  thereby; 
therefore,  according  to  the  statutes  in  such  case  made  and  provided, 
we  command  you  the  said  sheriff,  that  [&c.  conclude  as  in  the  pre- 
ceding form.'] 


8.  Rule  Nisi  in  Q.  B.  or  Exchequer,  to  have  the  Inquiry  executed 
before  the  Chief  Justice  or  a  Judge  at  the  AssizeS. 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

,  the day  of ,  18—. 

B.  "1  Upon  reading  the  affidavit  of  the  plaintiff  and  P.  A.,  it  is 
v.  >  ordered  that  the  defendant,  upon  notice  of  this  rule  to  be  given 
D.J  to  him  [or  where  he  has  appeared  by  attorney,  "  to  his  attorney 

or  agent"],  shall  upon next  show  cause  why  the  writ  of  inquiry  of 

damages  in  this  cause  should  not  be  executed  before  the  sheriff  of , 

at  the  next  assizes  to  be  holden  for  that  county,  in  the  presence  of  one 
of  her  majesty's  justices  to  be  assigned  to  take  the  assizes  in  and  for 
the  said  county  for  in  a  town  cause,  "at  the  sittings  of  nisi  prius  to 
be  holden  for  Middlesex  (or  '  London'),  after  this  present  term,  in  the 
presence  of  the  lord  chief  justice  {or  '  lord  chief  baron')  or  one  other 

of  the  judges  {or  '  barons')."]     On  the  motion  of  Mr. . 

By  the  Court 


9.  The  like,  in  C.  P. 

In  the  C.  P. 

,  the day  of ,  18 — . 

jB.  "i  Upon  reading  the  affidavit  of  the  plaintiff  and  P.  A.,  it  is 
v.  >  ordered  that  the  defendant,  upon  notice  of  this  rule  to  be  given 
D.  )  to  hiin  [or  "his  attorney  or  agent"]  shall  show  cause  to  this 
court  to-morrow  peremptorily,  before  the  rising  of  the  court,  otherwise 
this  rule  shall  then  be  absolute,  why  the  writ  of  inquiry  of  damages  in 
this  cause  should  not  be  executed  before  [&c.  conclude  as  in  the  pre- 
ceding form.'] 
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10.  Judge's  Order  for  it  in  Vacation  (a). 
This  may  be  readily  framed  from  the  form,  supra,  No.  8. 


11.  Notice  of  Inquiry. 

[Same  as  the  forms,  ante,  493 — 495,  except  that  instead  of  calling 
the  writ  a  '"writ  of  inquiry  of  damages,"  say  "a  writ  of  inquiry  to 
inquire  of  the  truth  of  the  breaches  assigned  (or  'suggested')  by  the 
plaintiff  of  the  condition  of  the  bond,  mentioned  in  the  declaration 
in  this  cause,  and  to  assess  the  damages  which  he  hath  sustained 
thereby."] 


12.  Subpcena^jj'c. 
Same  as  the  forms,  ante,  496,  mutatis  mutandis. 


13.  The  Inquisition  and  Seturn  where  the  Inquiry  was  executed 
before  the  Sheriff" (b). 

to  wit.     An  inquisition  indented,  taken  at  the  Secondaries' 

OflBce,  &c.  [or  "  at  the  house  of ,  called  or  known  by  the  name 

or  sign  of ,  in  the  said  county  of  ,"]  (as  in  the  notice  of  in- 
quiry), on  the day  of ,  in  the  year  of  our  Lord ,  before 

S.  S.  sheriff  of  the  county  aforesaid,  by  virtue  of  the  writ  of  our  said 
lady  the  Queen  to  this  inquisition  annexed,  to  inquire  of  the  truth  of 
the  within-mentioned  breach  [or  "breaches"]  of  the  condition  of  the 
within-mentioned  bond,  and  to  assess  tne  damages  which  the  within- 
named  A.  B.  hath  sustained  thereby,  by  the  oath  of  J.  J.,  T.  P.,  &c. 
(name  the  jurors  who  sat  on  the  inquest),  good  and  lawful  men  of  the 
said  countj"-,  who  being  charged  and  sworn  upon  their  oath,  say  that 
the  said  breach  [or  "  breaches"]  of  the  said  condition  is  [or  "  are"] 
true,  and  that  the  said  A.  B.  hath  sustained  damages  by  the  aforesaid 

breach  [or  "  breaches"]  to  £ ,  besides  his  costs  of  suit,  and  for 

these  costs  40s.  In  witness  whereof,  as  well  I  the  said  sheriff  as  the 
said  jurors,  have  set  our  seals  to  this  inquisition  the  day  and  year  above 
written. 

(Signatures  and  seals  of  the  sheriff  and  jurors.) 

Sheriffs  Return  to  be  indorsed  on  the  Writ  of  Inquiry. 

The  execution  of  this  writ  appears  in  the  inquisition  hereunto  an- 
nexed. The  answer  of  S.  S.  sheriff. 


14.  TTie  like,  where  the  Inquiry  was  executed  at  the  Sittings  or 

Assizes  (b). 

to  wit.     An  inquisition  indented,  taken  before  me  John  Lord 

Campbell,  her  majesty's  chief  justice  assigned  to  hold  pleas  in  her  ma- 
jesty's court  of  Queen's  Bench  [or  in  C.  P.  "  Sir  Alexander  James 
Edmund  Cockburn,  knight,  her  majesty's  chief  justice  of  the  Bench," 
or  in  Exch.  "the  Right  Honourable  Sir  Frederick  Pollock,  knight,  her 


(a)  See  2  Pr.  10th  ed.  967. 

(b)  Id.,  968. 
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majesty's  chief  baron  of  her  Exchequer  at  Westminster,"  or  at  the 

assizes,  **  before  us and ,  her  majesty's  justices  assigned  to 

take  the  assizes  in  and  for  the  county  of "],  on ,  the day 

of ,  in  the  year  of  our  Lord  18—,  at ,  in  the  county  of , 

by  virtue  of  her  majesty's  writ,  directed  to  the  sheriff  of  the  said  county, 
and  to  me  the  said  chief  justice  [or  "  chief  baron,"  or  "  to  us  the  said 
justices  of  assize"],  and  to  this  inquisition  annexed,  by  the  oath  of  J.  J. 
[&c.  names  of  jurors'],  twelve  good  and  lawful  men  of  the  county 
aforesaid,  who  being  sworn  and  cliarged,  upon  their  oath  say,  that  the 
breach  [or  "  breaches"]  of  the  condition  of  the  bond  In  the  said  writ 
mentioned,  is  [or  "are"]  true  ;  and  that  A.  B.'in  the  said  writ  named 
hath  sustained  damages,  by  the  aforesaid  breach  [or  "  breaches"]  of 

the  said  condition,  besides  his  costs  of  suit,  to  £ ,  and  for  those 

costs  40«.  In  witness  whereof  I  the  said  chief  justice  [or  "chief 
baron"],  have  hereunto  set  my  hand  and  seal  [or  "  we  the  said  jus- 
tices of  assize  have  hereunto  set  our  hands  and  seals,"]  the  day  and 
year,  and  at  the  place  above  mentioned. 

Judge's  Return  to  be  indorsed  on  the  Writ  of  Inquiry. 

The  execution  of  this  writ  appears  in  the  inquisition  hereunto  an- 
nexed. 

The  answer  of ,  the  chief  justice  [or  "chief  baron," 

or  "  of and ,  tlie  justices  of  assize"]  within 

named. 


15.  Judgment  where  the  Inquisition  was  before  the  Chief  Justice,  or 
at  the  Assizes,  of  final  Judgment. 

[Proceed  as  in  tlie  entries,  supra,  Nos.  1^2  respectively,  to  the  end 
of  the  award  of  the  writ  of  inquiry,  and  then  thus :]  At  which  day 
come  here,  as  well  the  plaintiff  as  the  defendant,  by  their  respective 
attomies  aforesaid,  [or  upon  a  judgment  by  default,  "  comes  here  the 
plaintiflp  by  his  attorney  aforesaid"]  ;  and  the  said  sheriff,  to  wit,  S.  S. 

sheriff  of aforesaid  [or  "chief  justice,"  or  "chief  baron"],  now 

here  returns  [or  "the  said  justices  of  assize  now  here  return"]  a  cer- 
tain inquisition  indented,  taken  before  him  [or  "them"]  at ,  in 

the  county  aforesaid,  on ,  by  virtue  of  the  said  writ,  by  the  oath 

of  twelve  good  and  lawful  men  of  the  said  county  of ;  by  which 

it  is  found  that  [&c.  state  the  finding  of  ihe  inquest  with  respect  to  the 
breaches  suggested  or  assigned,  or  say,  "  that  the  breach  of  the  condi- 
tion of  the  said  bond  in  the  said  writ  mentioned  is  true"],*  and  that  the 

plaintiff  hath  sustained  damages  by  reason  thereof  to  £ over  and 

above  his  costs  of  suit  in  that  behalf,  and  fbr  those  costs  to  40s. : 
Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the  de- 
fendant his  said  debt,  and  also  la.  for  his  damages  which  he  hath  sus- 
tained on  occasion  of  the  detention  thereof,  &c.  It  is  also  considered 
that  the  plaintiff  do  recover  against  the  defendant  his  costs  aforesaid, 

by  the  said  inquisition  above  found,  and  also  £ for  his  costs  of 

suit  by  the  court  here  adjudged  of  increase  to  the  plaintiff,  which  said 

debt,  damages  and  costs  in  the  whole  amount  to  £ .     It  is  also 

considered  that  the  said  plaintiff  have  execution  against  the  defendant 

of  the  damages  aforesaid  to  £ ,  by  the  said  inquisition  above  found, 

by  reason  of  the  said  breach  [or  "  breaches"]  of  the  said  condition, 
together  with  the  said  costs  so  thereby  also  found,  and  the  said  costs  of 
increase,  according  to  the  said  statute  in  such  case  made  and  provided. 

Z 
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16.  TTie  like,  where  the  Inquisition  was  before  the  Sheriff. 

[Proceed  as  in  the  entries,  supra,  Nos.  S  Sf  4,  to  the  end  of  award 
of  writ  of  inquiry,  and  then  thus:^  At  which  day  comes  here  the  said 
A.  B.  by  his  attorney  aforesaid,  and  the  sheriff,  to  wit,  S.  S.,  esquire, 
sheriflp  of aforesaid,  now  here  returns  a  certain  inquisition,  in- 
dented and  annexed  to  the  said  writ,  taken  before  him,  at ,  in  the 

county  aforesaid,  on  the day  of ,  in  the  year  of  our  Lord 

,  by  the  oath  of  twelve  good  and  lawful  men  of  his  county ;  by 

which  it  is  found  that  [&c.  Conclude  as  in  the  preceding  form  from 
the*^ 

17.  Execution. 

The  same  as  in  ordinary  cases,  except  that  the  plaintiff  is  directed 
to  levy  the  damages  and  costs,  and  not  the  amount  of  the  penalty  of 
the  bond  as  given  by  the  judgment ;  and  by  r.  77,  H.  T.  1853,  it  is 
ordered,  that  "  in  cases  of  an  assessment  of  further  damages,  pursuant 
to  the  statute  of  8  &  9  Will.  3,  it  shall  be  stated  in  the  body  of  the 
writ  of  execution  that  the  sheriff,  or  other  officer  or  person  to  whom 
the  writ  is  directed,  is  to  levy  interest  on  the  damages  assessed,  and 
costs  taxed  in  that  behalf,  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  on  which  execution  was  awarded,  unless  execution 
was  awarded  before  the  1st  of  October,  1838,  and  in  that  case  from 
that  day." 

[^Indorse  the  writ  thus:  "  Levy  £ ,  being  the  amount  of  the 

damages  and  costs  assessed  by  the  jury,  and  £ for  plaintiff's  costs 

of  increase  adjudged  by  the  court,  together  with  interest  on  the  said 

several  sums  of  £ and  £ ,  at  £4  per  cent,  from  18 — , 

and  £ for  this  writ  and  the  warrant  hereon,  besides  sheriff's 

poundage,  officers'  fees,  and  other  expenses  of  this  execution."] 

[^IndJorse  also  the  torit  with  the  name  and  place  of  abode  or  office  of 
the  attorney  by  whom  the  writ  is  sued  out,  or  alter  the  indorsement  as 
required  by  the  rule  73,  H.  T.  1853,  ante,  293.] 


18.  Entry  of  Satisfaction  on  RoU. 

[To  the  end  of  the  judgment  as  in  the  preceding  forms,  Nos.  15  Sf  16, 
then,  on  a  new  line,  enter  the  execution  and  satisfaction  thus  (a):] 

Afterwards,  that  is  to  say,  on (teste  of  the  fieri  facias),  comes  here 

the  plaintiff  by  his  attorney  aforesaid,  and  prays  the  writ  of  our  said 
lady  the  Queen  of  fieri  facias,  to  be  directed  to  the  sheriff  of  the  said 

county  of ,  commanding  him  that  he  omit  not  by  reason  of  any 

liberty  of  his  county,  but  that  he  enter  the  same,  and  cause  to  be  levied 


(a)  The  form  in  Tidd's  Forms,  p.  214,  omits  this  part  of  the  form,  as  to 
the  statement  of  the  awarding  and  issuing  and  executing  the  writ  of  execu- 
tion, &c.,  and  after  the  statement  of  the  judgment  concludes  thus :  "  And 
hereupon  the  plaintiff,  by  his  attorney  aforesaid,  acknowledgeth  himself  to 
be  satisfied  by  the  defendant  of  the  damages  aforesaid,  in  form  aforesaid 
assessed,  and  also  his  damages  by  him  sustained  on  occasion  of  the  deten- 
tion of  the  said  debt :  Therefore  let  the  said  defendant  be  acquitted  of  the 
several  damages  aforesaid,  and  all  further  proceedings  for  the  recovery 
thereof  be  stayed,  &c."  This  short  form  may  be  adopted.  See  the  form 
given  in  I  Saund.  58  (c).    See  the  practice,  2  Pr.  10th  ed.  968. 


CHAP,  v.]   Writ  of  Inquiry,  ^c,  in  Action  on  Bond.        507 

of  the  goods  and  chattels  in  his  bailiwick  of  the  defendant  the  debt, 
damages  and  costs  aforesaid,  together  with  interest  thereon,  according 
to  the  statute  in  such  case  made  and  provided,  the  said  writ  to  be 

indorsed  to  levy  £ ,  being  the  amount  of  the  damages  above 

assessed  by  the  jury  by  reason  of  the  breach  [or  "  breaches"]  above 

suggested  [or  "  assigned"],  and  also  £ by  the  court  here  adjudged 

to  we  plaintiff  for  his  damages  and  costs  as  aforesaid,  and  also  interest 

on  the  said  several  sums  of  £ and  £ at  the  rate  of  £4  per 

centum  per  annum,  from  the day  of a.d. ,  on  which 

day  the  judgment  aforesaid  was  entered  up,  and  £ for  the  writ 

and  the  warrant  thereon,  besides  sheriff's  poundage,  officere'  fees,  and 
all  reasonable  costs  and  expenses  of  executing  the  said  writ;  and  it 
is  granted  to  him,  returnable  here  immediately  after  the  execution 

thereof;  the  same  day  is  given  to  the  plaintiff  here.     And  on 

comes  here  the  plaintiff  by  his  attorney  aforesaid ;  and  S.  S.,  the  said 

sheriff  of ,  now  here  returns,  that  by  virtue  of  the  said  writ  to 

him  in  this  behalf  directed,  he  caused  to  be  levied  of  the  goods  and 

chattels  in  his  bailiwick,  as  well  the  said  £ ,  parcel  of  the  debt 

aforesaid,  as  also  the  said  £  for  the  damages  and  costs  aforesaid, 

together  with  £ for  interest,  at  the  rate  and  from  the  day  afore- 
said, and  £ for  that  writ  and  the  warrant  thereon,  and  sheriff's 

poundage  and  officers'  fees,  and  £ for  the  reasonable  charges  and 

expenses  of  executing  the  said  writ ;  which  said  several  sums  of  £ 

and  £ and  interest  as  aforesaid  he  has  now  ready  here  in  court  to. 

render  unto  the  plaintiff,  as  by  the  said  writ  he  is  commanded.  Where- 
upon the  plaintiff  now  here  acknowledges  that  he  has  been  fully  paid 
and  satisfied  the  amount  of  the  said  damages  so  assessed  by  reason  of 
the  said  breaches  as  aforesaid,  and  of  the  damages  and  costs,  so  ad- 
judged by  the  court  here  as  aforesaid,  and  of  the  interest  thereon,  at 

the  rate  and  from  the  day  aforesaid,  and  also  the  said  £ and  the 

amount  of  the  reasonable  charges  and  expenses  of  executing  the  said 
writ,  and  whereupon  the  said  goods  and  chattels  of  the  defendant  are 
now  here  discharged  of  and  from  the  said  execution ;  therefore  let  the 
defendant  be  thereof  acquitted  and  discharged,  &c. 


2.  Proceedings  after  Issue  joined. 

1.  The  Issue. 
See  the  forms,  ante,  121.    See  2  Pr.  10th  ed.  969. 


2.  Postea  thereon. 
See  the  forms,  ante,  226,  Nos.  10,  11.    See  2  Pr.  10th  ed.  970. 


3.  Judgment  thereon. 
See  the  form,  ante,  243.    See  2  Pr.  10th  ed.  970. 


4.  Execution  thereon. 

The  same  as  directed,  ante,  506,  No.  17. 
z2 
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3.  Proceedings  on  Scire  Facias  on  further  BREACHEs(a). 

1.  Scire  Facias  Jbr  a  further  Breach. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D.  of , 

greeting :  Whereas  A.  B.,  on  the day  of ,  a.d.  (date 

of  fna  I  judgment),  in  our  court  of  Queen's  Bench  [or  *'  C.  P."  or 
"  Exch.  of  Pleas"],  by  the  judgment  of  the  same  court,  recovered 

agaiust  C.  D.  £ ,  whereof  the  said  C.  C  is  convicted :  which  said 

judgment  was  obtained  upon  a  bond  dated  the  day  of ,  in 

the  year  of  our  Lord ,  and  sealed  with  the  seal  of  the  said  C  D., 

whereby  the  said  C.  D.  became  held  and  firmly  bound  to  the  said 
A.  B.  in  £ ,  to  be  paid  to  the  said  A.  B.,  with  and  under  a  con- 
dition to  the  said  bond  subscribed,  whereby,  after  reciting  that  [&c 
state  the  recitals  in  the  condition,  ifany\,  it  was  declared  that  if  the 
said  C  D.  [&c.  state  the  whole  of  the  condition^ :  And  whereas  the 
said  A.  B.  heretofore  assigned  [or  if  after  judgment  by  default,  "  sug- 
gested"] a  breach  of  the  said  condition  of  the  said  writing  obligatory, 
according  to  the  statute  in  such  case  made  and  provided,  to  wit,  that 
r&c.  recite  the  former  breach  or  breaches  contained  in  the  roll^  ;  and 
damages  were  thereupon  assessed  for  and  by  reason  of  the  said  breach 
[or  "breaches"]  so  assigned  [or  "suggested"]  ;  which  damages  have 
been  since  paid  and  satisfied  (b)  :  *And  whereas  we  are  now  also  in- 
formed on  behalf  of  the  said  A.  B.  in  our  said  court,  that  after  the 
recovery  of  the  said  judgment  [&c.  here  state  the  further  breach],  for 
which  said  last-mentioned  breach,  being  another  and  further  breach  of 
the  said  condition  than  the  said  breach  [or  "  breaches"]  so  assigned 
[or  "  suggested"]  as  aforesaid,  the  said  A.  B.  hath  humbly  besought 
us  to  provide  him  a  proper  remedy :  And  we  being  willing  that  what 
is  just  in  this  behalf  should  be  done,  do,  according  to  the  said  statute 
made  and  provided,  command  you,  that  within  eight  days  after  the 
service  of  this  writ  upon  you,  inclusive  of  the  day  of  such  service, 

you  appear  in  our  court  of ,  at  Westminster,  to  show  cause  why 

execution  should  not  be  had  and  awarded  against  you,  upon  the  said 
judgment  so  obtained  as  aforesaid,  for  the  damages  to  be  assessed  by 
reason  of  the  said  last-mentioned  breach  [or  "  breaches"],  of  which 
we  are  now  informed  as  aforesaid,  if  it  shall  seem  expedient  for  the 
said  A.  B.;  and  further  to  do  and  receive  what  our  said  court  shall 
then  and  there  consider  of  you  in  this  behalf;  and  take  notice  that  in 
default  of  your  so  doing  the  said  A.  B.  may  proceed  to  execution. 
Witness  (name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at  West- 
minster, the day  of ,  in  the  year  of^^our  Lord . 


2.  The  like,  after  a  former  Scire  Facias  (c). 

[Proceed  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus :] 
And  whereas  after  the  recovery  of  the  said  judgment,  to  wit,  on  the 


(a)  See,  in  general,  2  Pr.  10th  ed.  970.  This  writ  is  to  be  directed  to 
the  defendant,  and  tested  and  proceeded  upon  as  a  writ  of  revivor.  (C.  L. 
P.  Act,  1852,8.  132.) 

(b)  Omit  this  if  not  the  fact. 

(c)  See  2  Pr.  10th  ed.  970. 


CHAP,  v.]  Writ  of  Inquiry,  ^c,  in  Action  on  Bond.        509 

day  of ,  A.  D. ,  there  issued  out  of  our  said  court  our 

writ  of  scire  facias  upon  the  said  judgment,  against  you,  according  to 
the  statute  in  such  case  made  and  provided,  suggesting  another  and 
further  breach  of  the  said  condition  [state  concisely  the  nature  of  the 
breach,  ichich,  if  it  be  for  non-payment  of  an  annuity,  may  be  thus : 
"  in  the  non-payment  of  the  sum  of  £ ,  for of  the  said  an- 
nuity or  yearly  sum  of  £ ,  which  became  due  and  owin^  from  you 

to  the  said  A.  B.  on  the  day  of ,  in  the  year  of  our  Lord 

"]  ;  and  which  said  sum  of  £ hath  been  also  paid  and  satis- 
fied :  And  whereas  we  are  now  also  informed  on  behalf  of  the  said 
A.  B.  in  our  said  court  that  [&c.  state  the  further  breach  and  proceed 
thu8:'\  for  which  said  last-mentioned  breach  of  the  said  condition  of 
the  said  writing  obligatory,  being  another  and  further  breach  of  the 
said  condition  than  the  said  breach  [or  "  breaches"]  so  assigned  [or 
"suggested"]  as  aforesaid,  the  said  A.  B.  hath  humbly  besought  us 
to  provide  him  a  proper  remedy :  And  we  being  willing  [&c.  conclude 
as  in  the  preceding  form  mutatis  mutandis.'] 


3.  Judgment  by  Default  for  want  of  a  Plea  in  Scire  Facias  for  a 
further  Breach. 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d. (date  of  declaration). 

Middlesex,  to  wit  (the  venue).  A.  B.  by  P.  A.  his  attorney  [copy 
tlie  declaration  (a),  and  then  proceed  on  a  new  line  thus :] 

And  the  defendant  in  his  proper  person  says  nothing  in  bar  or  pre- 
clusion, and  shows  no  cause  why  execution  should  not  be  had  and 
awarded  against  him  upon  the  said  judgment  so  obtained  as  aforesaid, 
for  the  damages  to  be  assessed  by  reason  of  the  said  last-mentioned 
further  breach  [or  "  breaches"]  of  the  said  condition  of  the  said  bond, 
whereby  the  plaintiff  remains  therein  undefended  against  the  defendant : 
Therefore  it  is  considered  that  the  said  A.  B.  ought  to  have  his  execu- 
tion against  the  said  C.  D.  upon  the  said  judgment  so  obtained  as 
aforesaid,  according  to  the  force  and  effect  of  the  said  recovery,  as  well 

for  the  said  £ as  for  the  damages  to  be  assessed  by  reason  of  the 

said  further  breach  [or  "  breaches"]  of  the  said  bond  committed  since 
the  said  first-mentioned  breach  [or  "breaches"],  by  the  default  of  the 
said  C.  D. ;  but  because  it  is  convenient  and  necessary  that  final  judg- 
ment of  and  upon  the  premises  aforesaid  should  not  be  given  until  such 
tjme  as  the  truth  of  the  said  further  breach  [or  "  breaches"]  above 
assigned  and  made  since  the  said  first-mentioned  breach  [or  "  breaches"] 
shall  have  been  inquired  into,  and  the  damages  by  the  said  A,  B. 
sustained  by  reason  of  such  further  breach  [or  "breaches"]  shall  have 
been  assessed  by  a  jury  of  the  country  in  that  behalf,  according  to  the 
statute  in  such  case  made  and  provided,  let  the  giving  of  judgment 
hereupon  be  stayed  until  such  time  accordingly ;  and  because,  accord- 
ing to  the  said  statute,  a  jury  of  the  country  ought  to  inquire  of  the 
truth  of  such  further  breach  [or  "  breaches"],  and  to  assess  the  da- 
mages that  the  said  A.  B.  hath  sustained  thereby,  and  the  plaintiff 
having  had  our  writ  for  that  purpose,  therefore  Sir  J.  D.,  knight, 
[and  J.  J.,  esquire,]  the  sheriff^  of  the  said  county  [of  Middlesex]  is 


(a)  See  forms  of  declaration  in  proceedings  by  Revivor  or  Scire  Facias, 
post,  those  titles. 
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commanded  by  twelve  good  and  lawful  men  of  his  bailiwick,  on  the 

day  of ,  in  the  year  of  our  Lord ,  at  the  house  known  by 

the  name  of  the  Sheriff'  Office,  No.  — ,  Red  Lion  Square,  in  the  said 
county,  to  inquire  diligently  by  their  oath  of  the  truth  of  such  further 
breach  [or  "  breaches"],  and  to  assess  the  damages  which  the  said 
A.  B.  hath  sustained  by  reason  of  the  same,  and  send  to  our  said  lady 
the  Queen  [or  in  C.  P.  "  to  her  majesty's  justices,"  or  in  Exch.  "  to 

the  barons  of  her  majesty's  Exchequer"],  at  Westminster,  on  the 

day  of ,  A.D. ,  the  inquisition  which  he  shall  thereupon  take 

under  his  seal,  and  the  seals  of  those  by  whose  oath  he  shall  take  that 
inquisition,  together  with  the  said  writ ;  the  same  day  is  given  to  the 
said  A.  B. :  At  which  day  come  here  the  said  A.  B.  in  his  own  person, 
and  the  said  sheriflf",  to  wit,  Sir  J.  D.,  knight,  [and  J.  J.,  esquire,]  sheriff 
[of  Middlesex]  aforesaid,  now  here  returns  a  certain  inquisition,  in- 
dented, taken  before  him  on  the day  of ,  a.d. ,  at  the 

house  known  by  the  name  of  the  Sheriflfe'  Office,  No.  — ,  Red  Lion 
Square,  in  the  county  aforesaid,  by  virtue  of  the  said  writ,  by  the  oath 
of  twelve  good  and  lawful  men  of  the  said  county,  by  which  it  is  found 
that  the  said  A.  B.  in  the  said  writ  named,  by  reason  of  the  premises 
in  the  said  writ  mentioned,  hath  sustained  damages  besides  his  costs  of 

suit  in  this  behalf  to  £ ,  and  for  those  costs  to  40*. :  Therefore  it 

is  considered  that  the  said  C.  D.  do  pay  A.  B.  the  said  sums  of  £ 

and  £ .     It  is  also  considered,  tbat  the  said  E.  L.  do  recover 

against  the  defendant  the  said  sum  of  40s.  for  his  costs  aforesaid,  by 

the  said  inquisition  above  found,  and  also  £ for  his  costs  of  suit  by 

the  court  here  adjudged  of  increase  to  the  said  A.  B.,  and  that  the  said 

A.  B.  have  execution  of  the  said  sums  of  £ and  £ ,  and  for 

the  said  costs. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241,  No.  1.] 


Sect.  IV. — Writ  of  Inquiry  to  ascertain  Arrears  of  Rent- 
Charge  UNDER  Tithe  Commutation  Act. 


1.  Affidavit  as  to  Arrears  due,  to  ground  Application  to  Judge  for  an 
Order  for  Writ  of  Inquisition  (a). 

In  the  Ezeb.  of  Pleas. 

In  the  matter  of  Dr.  T.'s  charity. 

I,  T.  H.  of ,  in  the  county  of  S.,  gentleman,  make  oath  and  say 

as  follows,  that  is  to  say, 

1.  I  am  the  receiver  appointed  by  the  Court  of  Chancery  of  the 
trustees  of  the  charity  estates  of  the  late  Dr.  T.,  the  impropriators  of 
the  parish  of  H.,  in  the  county  of  S. 

2.  There  is  due  from  /.  W.  the  elder,  of  H.  aforesaid,  yeoman,  to 
the  trustees  of  the  said  charity  estates,  for  tithe  rent-charge  in  respect 
of  the  lands  belonging  to  him  and  in  his  occupation  within  the  said 

parish  numbered  respectively and  in  the  plan  of  the  said 

parish  referred  to  by  the  award  of  the  commissioners  under  the  act  of 
6  &  7  Will.  4,  for  the  commutation  of  tithes  in  England  and  Wales, 

(a)  See  the  Act  6  &  7  Will  4,  c.  71,  s.  82;  and  see  as  to  the  service  of 
the  writ  of  inquiry,  5  &  6  Vict  c  54,  s.  17. 
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dated  the day  of ,  1844,  and  which  was  confirmed  on  the 

day  of ,  1845,  the  sum  of  £ ,  being  the  amount  of  two 

years'  tithe  rent-charge  due  on  the day  of ,  1851. 

3.  There  is  no  sufficient  distress  on  the  premises  liable  to  the  pay- 
ment thereof. 

Sworn  [&c.  as  usual,  see  post,  "  Affidaints."] 


2.  Writ  of  Inquiry  to  assess  Arrears  of  Rent-charge. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of  S., 

greeting :  Whereas,  by  virtue  of  an  order  of ,  knight,  one  of  the 

barons  of  our  court  of  Exchequer  of  Pleas,  bearing  date  the ,  en- 
titled in  the  matter  of  Dr.  T.'a  Charity,  in  pursuance  of  an  act  made 
and  passed  in  the  session  of  parliament  held  in  the  sixth  and  seventh 
years  of  his  late  majesty  King  William  the  Fourth,  chapter  71,  intituled 
"An  Act  for  the  Commutation  of  Tithes  in  England  and  Wales,"  We 
command  you  that  you  summon  a  jury  to  assess  the  arrears  of  rent- 
charge  and  apportionment  remaining  unpaid  on  the day  of , 

1851,  and  due  to  J.  G.,  G.  V.,  R.  M.,  W.  B.  and  B.  B.,  the  trustees 
of  the  charity  estates  of  the  late  Dr.  T,,  the  impropriators  of  the  parish 
of  H.  in  your  bailiwick,  from  I.  W.  of  H.  aforesaid,  yeoman,  on  and 
for  lands  belonging  to  him  and  in  his  occupation,  numbered  respectively 

and in  the  plan  of  the  said  parish  annexed  or  referred  to  by 

the  said  award  of  the  commissioners  under  the  said  Act  of  the  sixth  and 

seventh  years  of  William  the  Fourth,  chapter  71,  bearing  date , 

and  duly  confirmed,  the  said  trustees  being  the  owners  of  the  said  rent- 
charge,  and  that  you  return  to  our  barons  at  Westminster,  on , 

the day  of now  next,  the  inquisition  which  you  shall  there- 
upon take,  under  your  seal  and  the  seals  of  those  by  whose  oath  you 
shall  take  that  inquisition,  together  with  this  writ.  Witness  Sir  F.  P., 
knight,  at  Westminster,  the day  of ,  in  the  year  of  our  Lord 
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Sect.  I. — Ejectment  in  Ordinaby  Cases. 

1.  Notice  to  quit  by  Landlord  (b). 
Sir, 
I  hereby  [ifo.s  agent,  add,  "as  agent  for  and  on  behalf  of  your  land- 
lord A.  jy."j  give  you  notice  to  quit  and  deliver  up,  on  the day 

of next,  the  possession  of  the  messuage  [or  "rooms  and  apart- 
ments,"  or  "farm,   land"]  and  premises,   with   the  appurtenances, 

•which  you  now  hold  of  me  [or  "  of  the  said  A.  J3."]  situate  at , 

in  the  parish  of ,  in  the  county  of .     [If  there  be  any  doubt 

as  to  when  the  tenancy  commenced,  here  say,  "  provided  your  tenancy 
originally  commenced  at  that  time  of  the  year ;  or  otherwise,  that  you 
quit  and  deliver  up  the  possession  of  the  said  messuage,  &c.  (as  before) 


(o)  See  as  to  this  action  in  general,  Mr.  Cole's  excellent  work  on  Eject- 
ment; also,  Adams  on  Ejectment,  and  2  Pr.  10th  ed.  972  to  1004. 

(6)  A  notice  to  quit  is,  in  general,  necessary  in  order  to  determine  a 
tenancy  from  year  to  year,  or  for  other  indefinite  period.  The  notice  must 
be  to  quit  at  the  end  of  the  year  of  the  tenancy,  and  must  be  given  at  least 
half  a  year  (182  days)  previously,  except  when  the  rent  is  payable  on  the 
usual  quarterly  feast-days,  in  which  case  notice  given  on  one,  to  quit  on  the 
next  one,  is  sufficient  Where  the  letting  is  for  less  than  a  year,  the  time 
of  notice  must  in  general  be  equal  to  the  period  of  the  letting  (see  Cole,  47  ; 
Woodf.  257  ;  Chit.  Contr.  315  ;  Doe  v.  Hazell,  1  Esp.  94;  Roe  d.  Peacock  v. 
Raffen,  6  Esp.  4;  see  Huffill  v.  Armitstead,  7  C.  &  P.  56),  such  being  the 
general  usage. 
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at  the  end  of  the  year  of  your  tenancy,  which  will  expire  next  after 
the  end  of  one  half  a  year  from  the  time  of  your  being  served  with  this 

notice  (a)."]     Dated  the day  of ,  18 — . 

Yours,  &c.  A.  B. 
[of  if  as  agent,  say  "  E.  F.  agent 
for  the  said  A.  B."] 
To  Mr.  C.  D.  (the  lessee  or  his  assignee,  if 
knmon — it  need  not  in  general  be  given  to  the 
under  tenants  of  the  tenant),  and  all  else 
whom  this  may  concern. 

2.  Notice  by  a  Joint-tenant  or  Tenant  in  Common,  to  determine 
Tenancy  of  a  Moiety,  i^c. 

Sir, 

I  hereby  give  you  notice  of  my  intention  to  determine,  on  the 

day  of next,  the  tenancy  under  which  you  now  hold  of  me  one 

undivided  moiety  or  half  part  {as  the  case  may  be)  of  and  in  the  mes- 
suage [&c.  as  the  case  may  6«],  and  premises  witn  the  appurtenances, 

situate  at ,  and  I  require  you  to  quit  and  deliver  up  possession  of 

the  same  on  the day  of next.     [If  there  be  any  doubt  as  to 

when  the  tenancy  commenced,  insert  the  clause  in  the  preceding  form 

from  the  words  "  provided,  &c."]     Dated  [&c.  conclude  as  in  that 

form']. 


3.  Notice  to  quit  by  Tenant. 
Sir, 

I  hereby  give  you  notice  that  I  shall  on  the day  of next 

quit  and  deliver  up  the  possession  of  the  messuage,  [&c.]  situate  [&c.], 
which  I  now  hold  of  you.  [If  the  time  of  the  commencement  of  the 
tenancy  be  uncertain,  see  the  form,  supra,  No.  1.] 

To  Mr.  A.  B.  {the  landlord,  Yours,  &c. 

or  his  assignee,  if  known).  C.  D. 

4.  Acknowledgment  of  Title  to  bar  the  Statute  of  Limitations  {b). 

I,  A.  B.,  now  in  possession  [or  "  in  receipt  of  the  profits,"  as  the 
case  may  he]  of  the  messuage  [or  "  farm,  land,"  &c.]  and  premises, 

with  the  appurtenances,  at ,  in  the  parish  of ,  in  the  county 

of [it  may  prevent  dispute  to  describe  the  property  here  more  par- 
ticularly, e.  g.  "consisting  of  one  dwelling-house  and  out-offices,  one 
garden,  two  orchards,  100  acres  of  arable  land,  50  acres  of  pasture 
land,"  &c.],  hereby  acknowledge  that  I  am  in  possession  [or  "in 
receipt,"  &c.]  by  the  sufferance  and  subject  to  the  title  of  C.  D.,  the 
person  really  entitled  to  the  possession  [nr  "the  receipt,"  &c.]  of  the 
said  premises :  And  I  give  this  acknowledgment  with  the  intent  that 
my  possession  [or  "  receipt,"  &c.]  of  the  said  premises  may  be  deemed 
to  be  the  possession  of  [or  "  the  receipt  of  the  profits  by"]  the  said 
C.  Z>.  so  as  to  preserve  his  the  said  C,  D.'s  right  of  entry  into  the 
same,  according  to  the  intent  of  the  statute  in  such  case  made  and  pro- 
vided.    Dated . 

(Signed)  A.  B. 

To  Mr.  C.  D. 

(a)  See  Doe  v.  Morphett,  7  Q.  B.  577  ;  Doe  v.  Culliford,  4  D.  &  R.  248. 
(6)  This  need  not  be  stamped  :  (see  Barry  v.  Goodman,  2  M.  &  W.  768.) 
See  another  and  shorter  form,  Cole,  700. 

zd 
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5.  Praecipe  for  Ejectment. 

{the  county  in  which  the  premises  are).    Writ  of  ejectment  for 

A.  B.  {names  of  the  claimant  or  claimants)  against  C.  D.  {names  of 
the  defendant  or  defendants). 

Dated .  P.  A.  of ,  attorney 

\or  "agent  for  A.  A.,  of ."] 


6.  Writ  of  Ejectment  {a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  X  X.,  Y.  Y., 

Z.  Z.  {b),  and  all  persons  entitled  to  defend  the  possession  of 

{describe  the  property  with  reasonable  certainty  (e) ),  in  the  parish  of 

in  the  county  of ,  to  the  possession  whereof  A.  B.,  C.  D. 

and  E.  F.  {d),  some  or  one  of  them  (e),  claim  to  be  [or  "  to  have  been 
on  and  since  the day  of ,  a.d. "  (/)]  entitled,  and  to 


(a)  The  169th  section  of  the  C.  L.  P.  Act,  1852,  points  out  the  requisites 
of  this  writ,  and  prescribes  a  form  which,  or  one  to  the  like  effect  of  which, 
is  to  be  followed.    The  above  form  is  taken  from  it. 

{b)  By  sect.  168,  the  writ  is  to  be  directed  "  To  the  persons  in  postession 
by  name,  and  to  all  persons  entitled  to  defend  the  possession  of  the  property 
claimed."  Tt  is  necessary  therefore  to  state  the  names  of  the  parties  only 
who  by  themselves  or  their  servants  are  actually  or  constructively  in  pos- 
session. There  is  no  occasion  to  state  the  names  of  other  parties  who  may 
be  their  landlords,  or  who  otherwise  may  claim  the  property  adversely  to  the 
party  or  parties  bringing  the  ejectment  It  will  be  observed  that  this  enact- 
ment does  not  require  the  writ  to  be  directed  to  the  "  tenant"  in  possession, 
hut  to  the  "  persons"  in  possession  by  name.  It  would  seem  that  the  per- 
son to  whom  the  writ  is  directed  should  have  such  a  possession  of  the  pre- 
mises as  would  enable  him,  as  against  a  wrongdoer,  to  maintain  an  action 
of  trespass,  and  that  it  would  not  suffice  to  direct  the  writ  to  a  mere  badiff 
or  servant  in  possession  holding  it  for  the  tenant  or  some  other  party. 

As  to  the  service  of  the  writ,  see  2  Pr.  10th  ed.  977.  The  C.  L.  P.  Act, 
1852,  s.  170,  enacts  that:  "The  writ  shall  be  served  in  the  same  manner  as 
an  ejectment  has  heretofore  been  served,  or  in  such  manner  as  the  court  or 
judge  shall  order,  and  in  case  of  vacant  possession,  by  posting  a  copy  thereof 
upon  the  door  of  the  dwellinghouse  or  other  conspicuous  part  of  the  pro- 
perty.' ' 

(c)  Want  of  reasonable  certainty  in  the  description  of  the  property  will 
not  nullify  the  writ,  but  will  be  only  a  ground  for  an  application  to  a  judge 
for  better  particulars  of  the  property:  (see  C.  L.  P.  Act,  1852,  s.  175. J 

{d)  The  claimants  should  be  the  parties  in  whom  the  legal  estate  in  the 
property  is  vested.  If  there  be  any  doubt  as  to  who  are  such  parties  other 
names  may  be  inserted,  and  the  writ  will  hold  good  to  enable  the  parties 
really  entitled  to  recover.  If  a  name  be  omitted  a  judge's  order  for  an 
amendment,  by  inserting  it,  may,  it  would  seem,  be  obtained  :  (see  the  de- 
cisions before  the  Act,  Doe  v.  firydges,  7  Scott,  N.  IL  966 ;  1  D.  &  L.  954 ; 
De  Beaumont  v.  Armitage,  1  D.  &  Ry.  173 ;  2  Chit.  Rep.  302 ;  and  see  the  221st 
section  of  the  Act.)  But  Wightman,  J.,  at  chambers,  July,  1857,  doubted 
his  power  to  make  such  an  order.  As  to  strikmg  out  the  name  of  a  claimant 
inserted  without  his  consent,  see  2  Pr.  10th  ed.  976. 

(e)  If  only  one  claimant  in  the  writ,  strike  out  the  words  "  some  or  one 
of  them." 

(/)  There  is  no  necessity  to  insert  a  day  on  which  the  claimant  lays  claim 
to  the  possession  of  the  premises,  and  if  the  day  when  he  first  became  so 


CHAP.  I.]  In  Ordinary  Cases.  515 

eject  all  other  persons  therefrom  :  These  are  to  will  and  command  you, 
or  such  of  you  as  deny  the  alleged  title,  within  sixteen  days  after  ser- 
vice hereof,  to  appear  in  our  court  of  Queen's  Bench  [or  *'C.  P."  or 
*'  Exch.  of  Pleas"],  to  defend  the  said  property,  or  such  part  thereof 
as  you  may  be  advised  ;  in  default  whereof  judgment  may  be  signed, 

and  you  turned  out  of  possession.   Witness {name  of  chief  justice, 

or  if  in  Exch.  of  chief  baron)  at  Westminster,  the day  of , 

A.D.  . 

\This  urrit  should  be  indorsed  thus  (a)]  : 

**  This  writ  was  issued  by  A.  A.  (the  plaintiff's  attorney's  name),  of 

(place  of  his  abode),  attorney  for  the  said  plaintiff."  [Or  if  sued 

out  by  an  attorney  as  agent  for  an  attorney  in  the  country,  then  say, 

"This  writ  was  issued  by  E.  F.  of ,  agent  for  A.  A.  of , 

attorney  for  said  plaintiff,"  or  if  sued  out  by  the  plaintiff  in  person  say, 
"  This  writ  was  issued  in  person  by  A.  B.  who  resides  at ,"  men- 
tioning the  city,  town  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  the  plaintiff ' s  residence,  if  any  such 
there  be  (a)\. 


7.  Forms  of  Proceedings  to  ascertain  whether  Writ  was  issued  with 
authority  of  Attorney  whose  name  is  indorsed,  and  who  the 
Claimants  are. 

Sect.  169  of  the  Common  Law  Procedure  Act,  1852,  allows  of  these 
proceedings  being  taken,  the  same  as  thereinbefore  enacted  by  sect.  7, 
as  to  writs  issued  in  personal  actions,  and  which  see  ante,  67 ;  and  see 
forms,  Cole  on  Eject.  724,  725 ;  2  Pr.  10th  ed.  974. 


8.  Notice  by  Tenant  to  his  Landlord  of  Ejectment  brought  (J). 

Sir, — Take  notice  that  you  will  receive  herewith  a  copy  of  a  writ  of 
ejectment  which  has  been  served  for  the  recovery  of  the  possession  of 

the  messuage,  land  (as  the  case  may  be)  and  premises  at ,  and 

held  by  me  \or  "  C.  2)."]  as  your  tenant    Dated . 

Yours,  &c. 

To  Mr.  L.  L.  T.  T. 


entitled  is  doubtful,  it  may  be  best  wholly  to  omit  the  statement  of  it.  If 
alleged  at  all  it  should  be  alleged  correctly  of  that  day  or  some  day  after  it. 
It  may  be  useful,  with  a  view  to  proceedings  in  an  action  for  mesne  profits, 
to  state  the  day.  A  mistake  in  the  statement  may  be  amended  at  any  time: 
(see  Quain  &  Holroyd's  Notes  and  Observations  on  the  Act,  p.  12*.) 

(a)  This  indorsement  is  required  by  the  169th  section  of  the  C.  L.  P.  Act, 
1852,  which  enacts  that  a  similar  indorsement  in  this  respect  shall  be  made 
as  is  enacted  with  reference  to  the  indorsements  on  a  writ  of  summons  in  a 
personal  action,  and  as  to  which  see  ante,  41. 

(b)  This  notice  is  required  under  a  penalty  by  C.  L.  P.  Act,  1852,  s.  209: 
(see  2  Pr.  10th  ed.  987.) 
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9.  Appearance  by  tJie  Defendant  or  Defendants  named  in  Writ  (a). 

^"■J^i^nl'iainffff")  The  defendant  C.  D.  appears  [or  "the 
^ins?  (defendants  C.  D.  and  KF.  appear"]   in 

C  D  *r^^^  F  and  C  P^^'^"  [or  '^  E.  F.,  attorney  for  C.  D.  (and 
others"]  defendant(A).  )  ^-  ^'^  ^P?^^  for  him  (or  '  them')"  (c)]. 

[If  the  defendant  appear  in  person  here  give  his  address  thus :  "  the 
address  of  the  defendant  C.  D.  is  at ."] 

Entered  the day  of ,  18 — . 


10.  Affidavit  by  Party  not  named  in  Wriifor  liberty  to  appear 
and  defend  (d). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  E.  F.,  of , ,  make  oath  and  say, 

1.  That  this  is  an  action  of  ejectment  brought  for  the  recovery  of  the 
possession  of  a  messuage,  land  (or  as  the  case  may  be)  and  premises, 
situate  at . 

2.  That  I  am  in  possession  of  the  said  [messuage,  land  and]  pre- 
mises [or  "  of part  of  the  said  premises  ']  by  myself  [or  "  by  the 

above-named  C.  D.  as  my  tenant."] 

Sworn  [&c.  as  ustuil,  see  post,  ''Affidavits."'\ 


11.  Judge's  Order  giving  him  leave  to  appear  (e), 

JB.  ^  On  reading  the  affidavit  of  E.  F.  I  do  order  that  he  shall  be 
V.  >  at  liberty  to  appear  to  this  action.  [If  as  landlord,  add,  "  as 
D.  )  landlord  of  C.  D.  the  defendant  (or  '  one  of  the  defendants'), 

(a)  By  C.  L.  P.  Act,  1852,  s.  171,  "  The  persons  named  as  defendants  in 
such  writ,  or  either  of  them,  shall  be  allowed  to  appear  within  the  time  ap- 
pointed." See  generally  as  to  the  appearance,  2  Pr.  10th  ed.  987;  Cole, 
123. 

{b)  If  there  are  several  plaintiffs  or  defendants  insert  the  names  of  all  of 
them. 

(c)  If  two  or  more  defendants  appear  by  the  same  attorney,  and  at  the 
same  time,  the  names  of  all  the  defendants  so  appearing  should  be  inserted 
in  one  appearance  :  (see  r.  2,  H.  T.  1853,  ante,  51.) 

(d)  By  C.  L.  P.  Act,  1852,  s.  172,  "Any  other  person  not  named  in  such 
writ  shall,  by  leave  of  the  court  or  a  judge,  be  allowed  to  appear  and  de- 
fend, on  iiling  an  affidavit  showing  that  he  is  in  possession  of  the  land  either 
by  himself  or  his  tenant:"  (see  2  Pr.  10th  ed.  987.) 

Upon  an  application  to  be  allowed  to  appear  and  defend  under  the  above 
section,  the  court  will  not  consider  nice  questions  as  to  the  applicant's  right 
of  possession.  It  is  enough  if  a  prima  facie  case  be  shown  by  affidavit 
stating  that  the  applicant  is  in  possession  by  himself  or  his  tenant.  (Croft 
V.  Lumley,  24  L.  J.,  Q.  B.,  78.)  But  where  the  applicant  was  a  tenant  by 
elegit  who  had  recovered  the  premises  in  ejectment  against  the  tenant,  but 
had  never  been  put  into  actual  possession,  the  court  refused  to  permit  him 
to  come  in  and  defend.  (Id.)  The  enactment  gives  to  the  landlord  residing 
out  of  the  jurisdiction  of  the  court,  who  can  satisfactorily  establish  that  he 
is  in  possession  by  himself  or  his  tenant,  a  right  to  come  in  and  defend 
without  giving  security  for  costs.  (Butler  v.  Meredith,  24  L.  J.,  Exch.,  239, 
Parke,  B.,  diss.) 

(e)  The  application  is  an  ex  parte  one.  If  a  judgment  has  been  signed 
against  the  tenant,  then  there  must  be  a  summons  to  show  cause,  founded 
on  an  affidavit  of  the  facts,  to  warrant  an  order:  (see  Cole,  731,  115,  132.) 
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named  in  the  writ"],  and  to  defend  for  the  property  claimed  [or  "  for 
,  part  of  the  property  claimed,"  as  the  case  may  be].    Dated . 


12.  Appearance  by  a  Landlord  not  named  in  Writ  (a). 

A.  B.  ["and  another,"  n     D.  A.,  attorney  for  L.  L.,  appears  for  him 

or  "others"]  plaintiff,  fas  landlord  of  the  said  C.  D.  [and  E.  F., 

against  y or  as  the  case  may  be].     [Or  if  the  appear- 

C  D.  and  E.  F.       kance  is  in  person  say,  '*  L.  L.  appears  in 

defendants.  ^person  as  landlord  of  ('the  said  C.  D.  and 

E.  F:  or  '  of  the  defendants')."]    The  address  of  the  said  L.  L.  is 

at . 

Entered  the day  of ,  18—. 

By  order  of  Mr.  Justice  [or  "  Baron"] ,  dated ,  [or  "By 

rule  of  court,  dated ."] 


13.  Appearance  of  a  Person  other  than  Landlord  not  named  in  Writ. 

[Same  as  in  the  preceding  form,  but  omitting  the  words  "  As  land- 
lord of;"  &c.] 


14.  Notice  of  Appearance  by  a  Party  not  named  in  Writ  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  against  C.  D.  defendant. 

Take  notice  that  L.  L.,  by  leave  of  the  Honourable  Mr.  Justice  [or 

"  Baron"]  ,  on  the day  of ,  18—,  appeared  to  Uiis 

action.     Dated . 

To plaintiff's  attorney  [or  Yours,  &c. 

"  agent,"  or  "  to  Mr.  A.  B."  if  B.  A.  attorney  for  the 

the  plaintiff"  sued  in  person.}  said  L.  L. 


16.  Notice  limiting  Befence  to  Part  of  the  Property  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  B.  defendant. 
Take  notice,  that  the  above-named  defendant  [or  "  the  defendant 

(a)  By  C.  L.  P.  Act,  1852,  s.  173,  "Any  person  appearing  to  defend  as 
landlord  in  respect  of  property  whereof  he  is  in  possession  only  by  his 
tenant,  shall  state  in  his  appearance  that  he  appears  as  landlord ;  and  such 
person  shall  be  at  liberty  to  set  up  any  defence  which  a  landlord  appearing 
in  an  action  of  ejectment  has  heretofore  been  allowed  to  set  up  and  no 
other." 

{b)  By  r.  113,  H.  T.  1853,  "Where  a  person  not  named  in  the  writ  in 
ejectment  has  bbtained  leave  of  the  court  or  a  judge  to  appear  and  defend, 
he  shall  enter  an  appearance  according  to  the  C.  L.  P.  Act,  1852,  intituled 
in  the  action  against  the  party  or  parties  named  in  the  writ  as  defendant  or 
defendants,  and  shall  forthwith  give  notice  of  such  appearance  to  the  plain- 
tiff's attorney,  or  to  the  plaintifi"  if  he  sues  in  person." 

(c)  By  C.  L.  P.  Act,  1852,  s.  174,  "  Any  person  appearing  to  such  writ 
shall  be  at  liberty  to  limit  his  defence  to  a  part  only  of  the  property  men- 
tioned in  the  writ,  describing  that  part  with  reasonable  certainty  in  a  notice 
intituled  in  the  court  and  cause,  and  signed  by  the  party  appearing  or  his 
attorney ;  such  notice  to  be  served  within  four  days  after  appearance  upon 
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C.  D."  if  other  defendants]  limits  his  defence  to  this  action  to  a  part 
only  of  the  property  mentioned  in  the  writ  herein,  and  which  part  con- 
sists of (describe  it  with  reasonable  certainty).     Dated . 

Yours,  &c. 
To  Mr.  P.  A.  D.  A.  defendant's  attorney 

plaintiff's  attorney  [or  "  agent."]  \_or  *'  agent."] 


16.  Notice  that  Defendant  defends  as  Joint  Tenant,  Tenant  in  Com- 
mon or  Coparcener  with  Plaintiff  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
Take  notice,  that  the  above-named  defendant  defends  this  action  as 
joint  tenant  [or  "tenant  in  common,"  or  "coparcener"]  with  the 
above-named  plaintiff  of  the  property  mentioned  in  the  writ  herein, 
and  that  he  admits  the  right  of  the  plaintiff  to  an  undivided  share  of 
the  said  property,  that  is  to  say,  one  undivided  moiety  or  half  part,  the 
whole  into  two  equal  moieties  to  be  divided  {as  the  ease  may  be),  of 
and  in  the  said  property,  but  the  defendant  denies  any  actual  ouster 

of  the  plaintiff  from  the  said  property.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.  plaintiffs'  attorney  D.  A.  defendant's  attorney. 

[or  "  agent."] 


17.  Affidavit  that  Defendant  is  such  Joint  Tenant,  ^c,  and  denying 
Ouster  {b). 

In  the  Q.  B.  ["  C.  P."  <w  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I,  C.  D.  of ,  the  above-named  defendant,  make  oath  and  say, 

1.  Tiiat  I  am  joint  tenant  [or  "tenant  in  common,"  or  "copar- 
cener"] with  the  above-named  plaintiff  of  the  property  mentioned  in 

the  attorney  whose  name  is  indorsed  on  the  writ,  if  any,  and  if  none,  then 
to  be  filed  in  the  master's  office ;  and  an  appearance  without  such  notice 
confiding  the  defence  to  part,  shall  be  deemed  an  appearance  to  defend  for 
the  whole."     See  2  Pr.  10th  ed.  989,  990. 

(rt)  By  the  C.  L.  P.  Act,  1852,  s.  188,  "In  case  of  such  an  action  being 
brought  by  some  or  one  of  several  persons  entitled  as  joint  tenants,  tenants 
in  common  or  coparceners,  any  joint  tenant,  tenant  in  common  or  copar- 
cener in  possession,  may,  at  the  time  of  appearance,  or  within  four  days 
after,  give  notice  in  the  same  form  as  in  the  notice  of  a  limited  defence, 
that  he  or  she  defends  as  such,  and  admits  the  right  of  the  claimant  to  an 
undivided  share  of  the  property  (stating  what  share),  but  denies  any  actual 
ouster  of  him  from  the  property,  and  may,  within  the  same  time,  file  an 
affidavit  stating  with  reasonable  certainty  that  he  or  she  is  sucli  joint  tenant, 
tenant  in  common  and  coparcener,  and  the  share  of  such  property  to  which 
he  or  she  is  entitled,  or  that  he  or  she  has  not  ousted  the  claimant ;  and 
such  notice  shall  be  entered  in  the  issue  in  the  same  manner  as  the  notice 
limiting  the  defence,  and  upon  the  trial  of  such  an  issue  the  additional 
question  of  whether  an  actual  ouster  has  taken  place  shall  be  tried."  See 
2  Pr.  10th  ed.  990.  See  a  form  of  notice  where  the  defendant  defends  as 
tenant  in  common,  &c.  for  part  only,  Cole  on  Eject.  735. 

(6)  This  affidavit  must  be  filed :  (see  C.  L.  P.  Act,  1852,  s.  188,  swpra,  n.) 
It  must  be  filed  at  the  master's  office  at  the  time  of  the  appearance,  or  within 
four  days  after  it. 
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the  Avrit  herein  [or  "of ,  part  of  the  property  mentioned  in  the 

writ  herein"],  and  that  I  am  entitled  to  one  undivided  moiety  or  half 
part,  the  whole  into  two  equal  moities  to  be  divided  {as  the  case  may 
he),  of  and  in  the  said  property  [or  "said  part  of  the  said  property"]. 

2.  That  I  have  not  ousted  the  plaintiff  [or  "  plaintiffs,  or  either  of 
them"]  from  the  said  property  [or  "from  the  said  part  of  the  said  pro- 
perty"]. 

Sworn  [&c.  as  usual,  see  post,  "  AffidavU8."'\ 


18.  Summons  for  a  better  Particulars  of  the  Property  defended  {a). 

[Formal parts  as  usual,']  "to  show  cause  why  the  defendants  [or 
'the  defendant  C.  i).'j  should  not,  within  three  days,  deliver  to  the 
plaintiff's  attorney  or  agent  a  better  particulars  of  the  property  for 
which  they  defend  [or  *he  defends'].  And  why,  in  default  of  such 
particulars  being  so  delivered,  the  notice  by  the  defendant  [or  'said 
C  2).']  to  defend,  dated ,  should  not  be  set  aside  as  irregular." 


19.  Order  thereon. 

[Formal  parts  as  usual.]  "  I  do  order  that  the  defendants  for  "  de- 
fendant C.  D."]  do,  within  three  days,  deliver  to  the  plaintiff's  attor- 
ney [or  *  agent']  better  particulars  of  the  property  for  which  they 
defend  [or  '  he  defends'],  such  property  not  being  described  with  rea- 
sonable certainty  in  the  notice  to  defend  for  part,  dated  the day 

of ,  18 — .     And  I  order  that,  in  default  of  such  particulars  being 

so  delivered,  the  said  notice  be  set  aside  as  irregular." 


20.  Summons  to  confine  an  Appearance  and  Defence  to  Part  of  the 
Property  claimed  {b). 

[Formal  parts  as  usual,]  "  to  show  cause  why  the  appearance  and 

defence  of  the  said  C.  D.  should  not  be  confined  to [describe  the 

property  in  the  possession  of  C.  D.  and  his  tenants  correctly,  as  in  the 

affidavit],  with  the  appurtenances,  situate  in  the  parish  of ,  in  the 

county  of ,  being  part  of  the  property  mentioned  in  the  writ  of 

ejectment  issued  herein,  the  said  C.  D.  not  being  in  possession,  by 
himself  or  his  tenants,  of  the  residue  of  the  property  mentioned  in  the 
said  writ  and  thereby  claimed,  or  of  any  part  of  such  residue." 

*An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


21.  Affidavit  in  support  of  Summons  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  and  E.  F.  defendants. 

I,  A.  B.  of ,  the  above-named  plaintiff,  make  oath  and  say  as 

follows,  that  is  to  say, 

1.  The  paper  writing  hereunto  annexed,  marked  (A),  is  a  true  copy 

(a)  See  C.  L.  P.  Act,  1852,  s.  175  ;  2  Pr.  10th  ed.  975. 

(6)  By  the  C.  L.  P.  Act,  1852,  s.  176,  "  The  court  or  a  judge  shall  have 
power  to  strike  out  or  confine  appearances  and  defences  set  up  by  persons 
not  in  possession  by  themselves  or  their  tenants."     See  2  Pr.  10th  ed.  989. 

(c)  A  similar  form  to  this  and  the  two  following  forms  will  be  found  in 
Cole  on  Eject.  737. 
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of  the  writ  in  ejectment  issued  in  this  action,  and  of  the  indorsements 
thereon. 

2.  On  the day  of instant  [or  **last"],  the  above-named 

defendant  C.  D.  entered  an  appearance  in  this  action,  and  no  notice 
has  been  served  (a)  by  or  on  behalf  of  the  said  C.  2?.,  limiting  his  de- 
fence in  this  action  to  a  part  only  of  the  property  mentioned  in  the 
said  writ,  and  the  time  for  giving  any  such  notice  has  elapsed. 

3.  At  the  time  of  the  commencement  of  this  action,  the  said  C.  D. 
was  and  still  is  in  possession,  by  himself  and  his  tenants,  of  a  part  only 

of  the  property  mentioned  in  the  said  writ,  that  is  to  say, \de- 

scribe  the  part  roith  reasonable  certainty,  as  in  a  notice  to  defend  for 

part],  with  the  appurtenances,  situate  at •     And  the  said  C.  D., 

at  the  time  of  the  commencement  of  this  action,  was  not,  nor  is  he,  by 
himself  or  any  of  his  tenants,  in  possession  of  the  residue  of  the  pro- 
perty mentioned  in  the  said  writ  and  thereby  claimed,  or  of  any  part 
of  such  residue. 

Sworn  [&c.  as  usual,  see  post,  "  Affidatnts."'] 


22.  Summons  to  confine  an  Appearance  and  Defence  to  Part  of 
Property  described  in  Defendant's  Notice,  the  Plaintiff  not 
claiming  the  residue. 

[Formal  parts  us  vsuaX,'\  "  to  show  cause  why  the  appearance  and 

defence  of  the  said  C  D.  should  not  be  confined  to [describe  the 

property  in  the  possession  of  C.  D.  and  his  tenants  correctly,  as  in 

the  affidavit],  with  the  appurtenances,  situate  at ,  being  part  of 

the  property  mentioned  in  the  writ  of  ejectment  issued  herein,  the  said 
C  D.  not  being  in  possession,  by  himself  or  his  tenants,  of  the  residue 
of  the  property  mentioned  in  the  said  writ  and  thereby  claimed,  or  of 
any  part  of  such  residue ;  and  the  plaintiff  not  claiming  to  recover  in 
this  action  the  possession  of  the  residue  of  the  property  described  in  the 

notice  of  the  said  C.  D.,  dated  the day  of ,  18—,  nor  any  part 

of  such  residue,  but  other  and  different  property  only." 


23.  Affidavit  in  Support  of  such  Summons. 

[Commence  as  in  No.  21,  supra,  and  insert  the  first  paragraph  in 
it,  and  then  proceed  thus ;] 

2.  On  the day  of ,  instant  [or  "last"],  the  above-named 

C.  D.  entered  an  appearance  in  this  action. 

3.  On  the day  of instant  [or  "  last"],  a  notice  was  served 

on  behalf  of  the  said  C.  D.  on  me  as  the  plaintiff's  attorney  [or 
"agent"!  in  this  action  [a  true  copy  whereof  is  hereunto  annexed, 
marked  (B)]. 

4.  At  the  time  of  the  commencement  of  this  action  [&c.  proceed  as 
in  No.  21,  supra,  third  paragraph,  to  the  end.'] 

6.  The  said  notice  of  the day  of ,  18 — ,  describes  and  in- 
cludes not  only  the  said  part  of  the  property  in  the  said  writ  mentioned, 
which  is  so  in  the  possession  of  the  said  C.  D.  [by  himself  and  his 
tenants]  as  aforesaid,  but  also  other  and  different  property  not  men- 
tioned in  the  said  writ  nor  thereby  claimed,  and  which  is  not  sought  to 
be  recovered  in  this  action. 

Sworn  [&c.  as  usual,  see  post,  "  Affdatnts."] 

(a)  Where  the  plaintiff  sues  in  person,  the  affidavit  must  show  that  no 
notice  has  been  filed  in  the  master's  office.    Sect  174,  ante,  517;  Cole,  737. 
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24.  Affidavit  of  Personal  Service  of  Writ  on  the  Tenant  (a). 

In  the  a  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  ^.  £.  and  (?.  H.  {name  all  the  claimants 
named  in  the  writ),  plaintiffs, 
and 
C.  D.  and  E.  F.  {name  all  the  persons  to  whom  the 
writ  is  by  name  directed),  defendants. 

I,  P.  A.  of ,  gentleman,  make  oath  and  say  as  follows,  that  is 

to  say, 

1.  The  paper  writing  hereunto  annexed,  marked  (A),  is  a  true  copy 
of  the  writ  of  ejectment  issued  in  this  action  out  of  and  under  the  seal 
of  this  honourable  court,  and  of  the  indorsement  on  the  said  writ 
before  the  service  thereof  as  hereinafter  mentioned. 

2.  I  did,  on  the day  of  ■ instant  \or  "  last"]  personally 

serve  the  above-named  C.  D.,  tenant  in  possession  {h)  of  [part  of]  the 
property  in  the  said  writ  mentioned,  with  a  true  copy  of  the  said  writ 
and  of  the  said  indorsement  thereon.* 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits.'"'\ 

[7/*  the  Service  be  on  different  Days  of  several  Persons  in  Posses- 
sion, proceed  as  in  the  preceding  Jorm  to  the  end  of  the  first  para- 
graph, and  then  thus:"] 

2.  I  did,  on  the day  of instant  [or  "  last"],  personally 

serve  C.  D.,  one  of  the  above-named  defendants,  tenant  in  possession 
of  part  [&c.  conclude  as  in  the  preceding  form.  Then  proceed  to 
state  in  the  same  way  the  service  upon  the  other  person  or  persons  in 
possession.    See  2  Pr.  10th  ed.  979.] 


25.  Affidavit  of  Service  on  Tenant's  Wife,  Child  or  Servant  (e). 

\_Proceed  as  in  the  form,  supra,  No.  24,  to  the  *,  omitting  the  word 
"personally,"  and  then  thus:]  by  delivering  such  copy  to  and  leaving 
the  same  with  Jane  [or  if  name  unknown,  say  "  Mrs.  I)."  or  leave  out 


(a)  By  r.  112,  H.  T.  18S3,  "  No  judgment  in  ejectment  for  want  of  ap- 
pearance or  defence,  whether  limited  or  otherwise,  shall  be  signed  without 
first  filing  ein  affidavit  of  the  service  of  the  writ,  according  to  the  C.  L.  P. 
Act,  1852,  and  a  copy  thereof,  or,  where  personal  service  has  not  been 
efiFected,  without  first  obtaining  a  judge's  order  or  a  rule  of  court  authorizing 
the  signing  such  judgment;  which  said  rule  or  order,  or  a  duplicate  thereof, 
shall  be  filed  together  with  a  copy  of  the  writ." 

(6)  It  may  not  be  altogether  free  from  doubt  whether  the  affidavit  should 
state  the  service  to  have  been  on  the  person  or  the  tenant  in  possession. 
Before  the  C.  L.  P.  Act,  1852,  as  the  notice  at  the  foot  of  a  declaration  in 
ejectment  roust  have  been  addressed  to  the  tenant  in  possession,  the  affidavit 
would  have  been  bad  if  it  merely  stated  the  service  to  have  been  on  the 
person  in  possession  without  stating  he  was  tenant  {Doe  d.  Oldham  v.  Roe, 
4  Dowl.  714 ;  Doe  d-  Fraser  v.  Roe,  5  Dowl.  720.)  Seeing,  however,  that  the 
Act,  by  sect.  168,  requires  the  writ  to  be  directed  to  the  persons  in  possession 
by  name,  and  by  sect  170,  requires  the  manner  of  service  to  be  as  heretofore, 
and  that  no  mention  is  expressly  made  of  service  on  the  tenant  in  possession, 
it  is  apprehended  it  will  suffice  to  state  the  service  as  having  been  made  on 
the  parties  named  in  the  writ  as  being  the  persons  in  possession,  but  it  will 
be  safest  to  describe  them  as  being  the  tenants  in  possession. 

(c)  See  as  to  the  service  in  this  case,  2  Pr.  10th  ed.  979,  980. 
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the  name  altogether],  the  wife  of  the  said  C.  D.,  at  his  dwelling-house 
\or  "place  of  residence,"  or  "place  of  business"],  situate  on  and  being 
part  of  the  property  in  the  said  writ  mentioned  [or  if  elsewhere,  say 

"  situate  at  ,  in  the  county  of ,  and  at  the  time  of  such 

service  the  said  C.  D.  and  the  said  Jane  were  living  together  as  man 
and  wife"]. 


26.  Affidavit  of  Service  on  one  of  Defendant s  Family  or  Servants  (a). 

[Proceed  as  in  the  form,  supra,  No.  24,  to  the  *,  omitting  the  word 
"personally,"  and  then  thus :]  by  delivering  such  copy  to  and  leaving 
the  same  with  E.  D.  the  son  [or  "daughter,"  or  " &  servant"]  of  the 
said  C.  D.,  at  the  dwelling-house  [or  "  place  of  residence"]  of  the  said 
C.  D.,  situate  on  and  being  part  of  the  property  in  the  said  writ  men- 
tioned. 

3.  On instant  [or  "  last"]  I  saw  the  said  C.  D.  and  conversed 

with  him  upon  the  subject  of  this  action,  when  the  said  C.  D.  told  me 

that  he  received  the  said  copy  of  the  said  writ  on  the day  of . 

[Or  " On instant  (or  'last')  I  again  called  at  the  said  dwelling- 
house  (or  'place  of  residence'),  when  the  said  son  (or  'daughter,'  or 
'servant')  told^me  that  he  had  delivered  to  the  said  C.  D.  the  said 
copy  writ  so  served  as  aforesaid,  which  information  I  verily  believe  to 
be  true."] 


27.  Of  Service  on  Tenant's  Agent  (b). 

{Proceed  as  in  the  form  supra,  No.  24,  to  the  *,  omitting  the  word 
"personally,"  and  then  thu^:]  by  delivering  such  copy  to  and  leaving 
the  same  with  A.  A.,  the  agent  of  the  said  C.  D.,  at . 

3.  The  said  A,  A.  had  the  authority  of  C.  D.  to  accept  the  said  ser- 
vice of  the  copy  writ,  the  said  C.  I),  having  [&c.  Here  staie  facts 
showing  the  authority.'] 

Sworn  [&c.  as  usual,  see  post,  '■^Affidavits."] 


28.  Affidavit  of  Service  where  Tenant  evades  Service  (c). 

[Proceed  as  in  the  form  supra,  No.  24,  to  the  *,  but  omitting  the 
word,  "  personally,"  and  thai  thus :]  by  affixing  the  said  copy  on  the 
principal  outer  door  of  the  dwelling-house  mentioned  in  the  said 
writ,  and  for  the  recovery  of  which  and  the  other  premises  mentioned 
in  the  said  writ  this  ejectment  is  brought  [state  the  affixing  on  some 
conspicuous  part  of  the  premises],  no  person  being  then  in  or  upon  the 
said  dwelling-house  or  other  part  of  the  property  mentioned  in  the  said 
writ  to  the  best  of  my  knowledge  and  belief. 

3.  [Here  state  facts  showing  that  the  defendant  keeps  out  of  the 
way  to  evade  service  of  the  writ.  If  any  such  facts  are  stated  upon 
information,  the  affidavit  should  mention  by  whom  it  was  given,  and 
the  deponent  should  pledge  his  belief  of  its  truth :  (see  Cole,  713.)] 

4.  Por  the  reasons  and  under  the  circumstances  above  stated,   I 

(a)  See  as  to  this  service,  2  Pr.  10th  ed.  979,  980. 

(6)  See  as  to  this  service,  2  Pr.  10th  ed.  981.  See  form  of  affidavit  of 
service  pursuant  to  the  Companies  Clauses  Act,  1845  ;  Cole,  714. 

(c)  As  to  the  service  in  this  case,  see  2  Pr.  10th  ed.  982,  992.  See  a 
form,  Cole,  Eject.  713. 
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verily  believe  that  the  said  C.  D.  keeps  out  of  the  way  to  avoid  being 
served  with  the  writ  in  this  action. 
Sworn  [&c.  as  usual)  see  post,  ''  Affidavits."'\ 


29.  Affidavit  of  Service  on  one  of  several  Joint  Tenants  (a). 

^Proceed  as  in  No.  24,  to  the  end  of  the  first  paragraph,  and 
then  thus:"] 

2.  I  did  on instant  [or  "  last"]  serve  the  above-named  C.  D. 

and  E.  F.,  tenants  in  possession  of  [part  of]  the  property  in  the 
said  writ  mentioned,  with  a  true  copy  of  the  said  writ,  and  of  the 
said  indorsement  thereon,  by  delivering  such  copy  personally  to  and 
leaving  the  same  with  the  said  E.  F.  on  the  said  [part  of  the  said] 
property. 

3.  At  the  time  of  the  said  service,  the  said  C.  D.  and  E.  F.  were 
in  possession  of  the  said  [part  of  the  said]  property  as  joint  tenants 
thereof,  and  not  otherwise. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'] 


30.  Affidavit  of  Service  where  Possession  vacant  (b). 

[Proceed  as  in  the  form  No.  24  to  the  end  of  the  first  paragraph, 
and  then  thus ;] — 

2.  On  instant  [or  "last"],  I  posted  a  copy  of  the  said  writ, 

and  of  the  said  indorsement  thereon,  upon  the  outer  door  of  the 
dwelling-house  for  the  recovery  of  which  and  other  the  premises  men- 
tioned in  the  said  writ  this  ejectment  is  brought  [or  otherwise  state  the 
fijcing  of  the  copy  of  the  writ  on  some  conspicuous  part  of  the  premises.] 

3.  At  the  time  of  the  said  posting  the  said  copy  the  said  premises  in 
the  said  writ  mentioned,  and  for  the  recovery  of  the  possession  of  which 
this  ejectment  is  brought,  were  vacant  and  deserted  by  the  above- 
named  C.  J).,  who  lately  was  in  possession  and  occupation  of  the  same 
[as  tenant  thereof  to  the  above-named  plaintiflF]  ;  but  no  person  was  in 
or  upon  the  said  premises,  or  any  part  thereof,  at  the  time  I  fixed  the 
said  copy  writ  as  aforesaid,  to  the  best  of  my  knowledge  and  belief : 
And  the  said  C.  D.  had  before  then  removed  himself  and  his  family, 
and  his  furniture  and  goods,  from,  and  had  utterly  abandoned  and  de- 
serted the  possession  ot^  the  said  premises,  and  no  person  was  then  in 
possession  of  the  same,  or  any  part  thereof,  to  the  best  of  my  knowledge 
and  belief. 

Sworn  [&c.  a«  vswal,  see  post  ''Affidavits."] 


31.  Order  for  Leave  to  serve  Writ  in  a  particular  manner,  6fc.  (c). 

C.  '\     Upon  reading  the  affidavit  of ,  and  the  paper  writing 

v.   >  thereto  annexed,  I  do  order  that  the  plaintiff  be  at  liberty  to 

D.  J  serve  the  defendant  with  the  writ  of  ejectment  issued  in  this  ac- 
tion in  manner  following,  viz.,  by  posting  a  copy  of  the  said  writ, 

(a)  See  2  Pr.  10th  ed.  979.    See  a  form  of  affidavit  of  service  on  one  of 

several  executors,  Cole,  71 4. 

(6)  See  2  Pr.  10th  ed.  986.     See  a  form.  Cole,  715.  y  ' 

(c)  See  this  form  in  Cole,  715.    The  order  is  obtained  on  an  ex  parte 

application  on  an  affidavit  warranting  it:  (see  C.  L.  P.  Act,  1852,  s.  170; 

2  Pr.  10th  ed.  986.) 
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together  with  this  order,  or  a  duplicate  hereof,  on [describe  some 

conspiciwtis  part  of  the  property'\ ;  and  by  delivering  another  copy  of 
the  said  writ,  together  with  a  copy  of  this  order,  or  of  a  duplicate 

hereof,  to ,  at \describe  the  person  and  place  with  reasonable 

certaintj/l :  And  in  case  the  said  defendant  shall  not  appear  in  this  ac- 
tion within  [sixteen]  days  next  after  such  service  as  aforesaid,  I  do 
order  that  the  plaintiffs  be  at  liberty  to  sign  judgment  in  this  action 
against  the  said  defendant  for  want  of  appearance  or  defence  by  him, 
on  filing  with  the  master  an  affidavit  of  such  service,  together  with  a 
copy  of  the  said  writ.     Dated . 


32.  Order  for  Leave  to  sign  Judgment  for  Want  of  Appearance  (a). 

B.  "^     Upon  reading  the  affidavit  of ,  and  the  paper  writing 

V.  >  thereto  annexed,  I  do  order  that  the  plaintiff  be  at  liberty  to  sign 
D.  3  judgment  in  this  action  against  the  defendant,  for  want  of  ap- 
pearance or  defence  by  him.     Dated . 


33.  Incipitur  of  Judgment  in  Ejectment  in  case  of  Non-appearance. 

Judgment  in  Ejectment  for  Want  of  Appearance. 

In  the  Q.  B.  [or  "  C.  P."  <w  "  Exch.  of  Pleas."] 

The day  of ,  1S5— (date  of  writ). 

}      On  the  day  and  year  above  written  a  writ  of  our  lady  the 

to  wit  S  Queen  issued  forth  of  this  court  in  these  words,  that  is  to  say, 
Victoria,  &c. 


34.  Judgment  for  N on- Appearance  to  any  Part  by  am/  De- 
fendant (b). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  185—  (date  of  writ). 

-\     On  the  day  and  year  above  written,  a  writ  of  our  lady  the 

(venue)  f-  Queen  issued  forth  of  this  court  in  these  words ;  that  is  to 
to  wit.  3  say,  Victoria,  by  the  grace  of  God  [&c.  Iiere  copy  the  vorit'] ; 
and  no  appearance  has  been  entered  or  defence  made  to  the  said  writ : 

Therefore  it  is  considered  that  the  said [here  insert  the  names  of 

the  person  in  whom  title  is  alleged  in  the  wnt~\  do  recover  possession  of 
the  land  (c)  in  the  said  writ  mentioned,  with  the  appurtenances. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


(a)  See  2  Pr.  10th  ed.  992. 

(6)  This  form,  except  as  to  the  direction  at  foot  to  insert  the  usual  marginal 
note,  is  prescribed  by  the  C.  L.  P.  Act,  1852,  Schedule  (A),  No.  14.  See 
the  177th  section;  and  see  further  as  to  the  judgment,  2  Pr.  10th  ed.  990. 
It  is  the  practice  to  insert  the  usual  marginal  note. 

(c)  The  term  "land"  only  is  used  in  the  form  given  by  the  Act,  and  will 
in  general  be  sufficient  to  cover  the  whole  of  the  property  included  in  the 
writ.  There'  is  no  objection  to  the  giving  of  any  other  short  description  of 
the  property,  such  as  "messuages,"  "dwelling-houses,"  "gardens"  or 
"  premises,"  or  the  like. 
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35.  The  same,  where  a  Defence  is  made  for  Part  (a). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

On  the day  of ,  186—. 

^     On  the  day  and  year  above  written,  a  writ  of  our  lady  the 

{venue)  >  Queen  issued  forth  of  this  court  in  these  words ;  that  is  to 
to  wit.  J  say,  Victoria,  by  the  grace  of  God  [&c.  here  copy  the  wrif] ; 

and  C.  D.  has,  on  the day  of ,  appeared  by his  attorney 

[or  "  in  person"]  to  the  said  writ,  and  has  defended  for  a  part  of  the 

land  (b)  in  the  writ  mentioned ;  that  is  to  say,  [here  state  the 

part'\,  and  no  appearance  has  been  entered  or  defence  made  to  the  said 
writ,  except  as  to  the  said  part :  Therefore  it  is  considered  that  the  said 
A.  B.  [the  claimant'\  do  recover  possession  of  the  land  v^)  in  the  said 
writ  mentioned,  except  the  said  part,  with  the  appurtenances,  and  that 
he  have  execution  thereof  forthwith:  And  as  to  the  rest,  let  a  jury 
come,  &c. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

36.  The  same,  where  several  Defendants,  and  Appearance  made  by 
some  of  them  only. 

[See  the  form,  post,  533,  No.  63.] 


37.  Summons  for  Particulars  of  the  Property  (c). 

[Formal  parts  as  usualfl  "  why  the  plaintiflP  should  not  deliver  to 
the  defendant's  attorney  [or  *  agent']  a  better  particulars  in  writing 
of  the  property  for  which  this  ejectment  is  brought,  and  why  in  the 
meantime  all  further  proceedings  in  this  cause  should  not  be  stayed." 

*  An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


38.  Particulars  of  the  Property  claimed  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflP  and  C.  D.  defendant. 

This  ejectment  is  brought  to  recover mpssuages  [&c.  stating 

the  premises  with  a  degree  of  accuracy  calculated  to  inform  defendant 
of  the  property  sought  to  be  recovered^  with  the  appurtenances, 
situate  in  the  parish  of ,  in  the  county  of .  The  above  par- 
ticulars are  dehvered  pursuant  to  the  order  of  the  Honourable  Mr. 
Justice  [or  ''  Baron"] ,  dated .    Dated . 

To  Mr.  D.  A.  Yours,  &c. 

defendant's  attorney  P.  A.  plaintiff's  attorney 

[or  "  agent."]  [or  "  agent."] 

(a)  This  form,  except  as  to  the  direction  at  foot  to  insert  the  usual  mar- 
ginal note,  is  prescribed  by  the  C.  L.  P.  Act,  1852,  Schedule  (A),  No.  15. 

(•6)  See  note  (c),  ante,  524. 

(c)  By  the  C.  L.  P.  Act,  1852,  s.  175,  a  judge  has  power  to  order  a  delivery 
of  better  particulars  of  the  land  claimed  or  defended  for.  See  further  2  Pr. 
10th  ed.  1005.  The  application  might  be  made  before  appearance.  In  some 
cases  the  judge  may  require  an  affidavit  in  support  of  the  application, 
showing  why  the  plaintiff  requires  a  better  particulars,  where  the  writ  pritnd 
facie  describes  the  premises  sufficiently. 
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39.  Particulars  of  Breaches  of  Covenant,  Sfc.  on  a  Forfeiture  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

The  following  are  the  particulars  of  the  breaches  of  covenant  for  and 
in  respect  of  which  this  ejectment  is  brought,  viz. : — The  nonpayment 

of  £ for quarters'  [or  "  half-year's"]  rent,  due  on  the 

day  of last :  The  not  repairing  [&c.  as  in  the  covenant  for  re- 
pairs, but  specifying  the  non-repairs  with  a  sufficient  particularity  to 
inform  the  defendant  qftfiem] :  The  not  insuring  the  premises  between 

the day  of ,  a.d. ,  and  the day  of ,  a.d. . 

[iSo  proceed  to  state  shortly  any  other  breach  of  covenant  in  respect 
of  which  the  action  is  brought. '\ 

The  above  particulars  are  delivered  pursuant  to  the  order  of  the 
Honourable  Mr.  Justice  [or  "  Baron"] ,  dated ,    Dated . 

To  Mr.  n.  A.  Yours,  &c. 

defendant's  attorney  P.  A.  plaintiff's  attorney 

[or  "  agent."]  [or  "  agent."] 

40.  Summons  to  stay  Proceedings  till  Security  be  given  for  Costs  (b). 

[Formal parts  as  usual,'\  "  to  show  cause  why  further  proceedings  in 
this  action  should  not  be  stayed,  until  he  shall  have  given  such  security 
for  the  defendant's  costs  in  this  cause  as  one  of  the  masters  shall  ap- 
prove of ;  and  why  in  the  meantime  all  further  proceedings  should  not 
be  stayed." 

*  An  order  may  be  readib/  framed  Jrom  the  terms  of  the  summons. 


41.  Summons,  8^c.  to  stay  Proceedings  until  the  Costs  of  a  previous 
Ejectment,  Sfc.  are  paid. 

See  a  form,  Cole,  727.  This  summons  may  be  taken  out  and  an 
order  obtained  under  the  C.  L.  P.  Act,  1852,  s.  93.  See  2  Prac. 
10th  ed.  1006 ;  Cole,  800, 

42.  Affidavit  to  ground  Application  to  strike  out  of  Writ  the  Name  of 
one  of  the  Plaintiffs,  on  ground  that  he  did  not  Consent  to  its 
Insertion  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

iA.  B.,  E.  F.  and  L.  P.  plaintifis, 
and 
C.  D.  defendant. 

I,  L.  P.  of ,  one  of  the  persons  named  in  the  writ  in  ejectment 

issued  out  of  this  honourable  court  in  this  action  as  one  of  the  plain- 
tifis, make  oath  and  say,  that  I  never  authorized  Mr.  P.  A.,  who  I  am 
informed  and  believed  at  the  time  of  the  issuing  the  said  writ  acted  and 
still  acts  as  the  attorney  for  the  plaintiff  in  this  action,  or  Messrs.  A. 
and  C.  his  agents,  or  any  other  person  or  persons  whatsoever,  to  insert 
I 

(a)  See  2  Pr.  10th  ed.  1005;  Cole,  120. 

{h)  See  C.  L.  P.  Act,  1852,  s.  93 ;  2  Pr.  10th  ed.  1008. 

(c)  See  2  Pr.  10th  ed.  976.  See  the  form  of  summons  for  striking  out  the 
name  of  a  co-plaintiiT  in  actions  in  general  under  the  201st  sect,  of  the 
C.  L.  P.  Act,  1852,  post,  "  Striking  out  Parties'  Names." 
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my  name  in  the  said  writ,  or  to  make  use  of  my  name  as  a  plaintiff, 
either  separately  or  jointly  with  the  other  plaintins  herein  or  any  other 
person  or  persons  whatsoever  in  this  action,  and  that  I  have  not  in  any 
manner,  directly  or  indirectly,  authorized  the  commencement  or  pro- 
secution of  this  [or  any]  action  of  ejectment  for  the  recovery  of  the  pre- 
mises sought  to  be  recovered  herein,  and  it  has  been  commenced  and  is 
prosecuted  without  my  consent  or  authority  and  against  my  will- 
Sworn  [&.C.  as  usual,  see  post,  "  Affidavits."'\  L.  P, 


43.  Summons  for  changing  Place  of  Trial  (a). 

[Formal parts  as  usual,'}  "  to  show  cause  why  the  trial  of  this  action 

should  not  take  place  in  the  county  of ,  and  instead  of  in  the 

county  of ." 

•  An  order  may  be  readily  framed  from  the  terms  of  the  summons. 


44.  Suggestion  of  Order  and  Change  (a). 

In  the  Q.  B.  ["  C.  P."  or  '*  Exch.  of  Pleas."] 

JB.  "1       And  now  on it  is  suggested  and  manifestly  appears  to 

V.    >  the  court  here,  that  by  an  order  of  the  Honourable  Mr.  Justice 

D.  J  [or  "  baron"] ,  made  in  this  action  on ,  it  was  ordered 

that  the  trial  of  this  action  should  take  place  in  the  county  of ; 

and  instead  of  the  county  of :  Therefore  let  a  jury  of  the  said 

county  of come,  &c.  accordingly. 


45.  Affidavit  to  obtain  Costs  of  Day  for  not  proceeding  to  Trial 

pursuant  to  Notice. 

[Entitle  it  in  tlie  court  and  cause,  and  commence  the  Affidavit  as 
usiuzl.'} 

1.  That  this  is  an  action  of  ejectment,  and  notice  of  trial  was  given 
[&c.  conclude  as  usual,  as  in  the  form  of  affidavit,  post,  tit.  "  Costs  of 
Day  for  not  proceeding  to  Trial."] 


46.  Rule  thereon. 

Same  as  usual.  See  the  forms,  post,  "  Costs  of  Day  for  not  pro- 
ceeding to  Trial." 

47.  Notice  under  C.  L.  P.  Act,  1852,  s.  202,  to  the  Plaintiff  to 
proceed  to  Trial  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A .  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  above-named  defendant  [or  "  C.  Z>."]  hereby 

(a)  By  C.  L.  P.  Act,  1852,  s.  182,  "  The  court  or  judge  may,  on  the  ap- 
plication of  either  party,  order  that  the  trial  shall  take  place  in  any  county 
or  place  other  than  that  in  which  the  venue  is  laid ;  and  such  order  being 
suggested  on  the  record,  the  trial  may  be  liad  accordingly." 

{b)  See  2  Pr.  10th  ed.  1010.  See  other  forms  in  actions  in  general,  pott, 
"  Compelling  Plaintiff  to  proceed  to  Trial," 
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requires  the  above-named  plaintiff  to  proceed  to  the  trial  of  this  action 
at  the  sittings  to  be  held  at  Westminster  in  and  for  the  county  of  Mid- 
dlesex [or  "  city  of  London,"  or  "  at  the  assizes  to  be  held  in  and  for 

the  county  of "],  next  aft§r  the  expiration  of  twenty  days  from 

the  service  of  this  notice.     Dated . 

Yours,  &c. 
To  the  above-named  plaintiff  J  D.  A. 

and  to  Mr.  P.  A.  his  attor-  >  defendant's  attorney 

ney  [or  "agent."]  )  [or "  agent."] 


48.  Judgment  where  Plaintiff  has  not  proceeded  to  Trial  when 
required  so  to  do  (a). 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

The day  of ,  18 —  (date  of  writ.) 

(venue)  \       On  the  day  and  year  above  written,  a  writ  of  our 

to  wit.       \  lady  the  Queen  issued  forth  of  this  court  in  these 
words ;  that  is  to  say,  Victoria,  by  the  grace  of  God  [here  copy  the 

writ^  ;  and  C.  D.  has,  on  the day  of appeared  by ,  his 

attorney  [or  "  in  person"]  to  the  said  writ,  and  A.  B.  has  failed  to 
proceed  to  trial,  although  duly  required  so  to  do  :  Therefore  it  is  con- 
sidered that  the  said  C.  D.  be  acquitted,  and  that  he  recover  against 

the  said  A.  B.  £ for  his  costs  of  defence. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


49.  Notice  under  C.  L.  P.  Act,  1852,  s.  203,  of  Confession  of 
Action  (b). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

A.  B.  V.  a  i). 

Take  notice,  that  I  do  hereby  confess  this  action  as  to  the  whole  of 
the  property  sought  to  be  recovered  herein  [or,  if  for  part  only,  "  as 
to  one  messuage  (&c.  describe  the  part),  part  of  the  property  sought  to 

be  recovered  herein."]     Dated . 

To  the  above-named  plaintiff  1 

and  to  Mr.  P.  A.,  his  at-  [•  C.  D.,  of . 

tomey  [or  "  agent."]  S 

Signed  by  the  above-named  C.  D.  in  my  presence, 

I  being  his  attorney  in  this  action.  2>.  A. 


50.  Judgment  by  Confession  by  the  Defendant,  or  aU  the  Defendants, 
if  more  than  one  (c). 

In  the  Q.  B.  [«C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  18—  (date  of  unit.) 

(venu^)  }      On  the  day  and  year  above  written,  a  writ  of  our 

to  wit.        \  lady  the  Queen  issued  forth  of  this  court  in  these 
words ;  that  is  to  say,  Victoria,  by  the  grace  of  God  (here  copy  the 

(a)  This  form  is  prescribed  by  the  C.  L.  P.  Act,  1852,  Schedule  (A), 
No.  19. 

(b)  See  the  Act,  and  2  Pr.  10th  ed.  1010. 

(c)  See  2  Pr.  10th  ed.  1010.  This  form  is  prescribed  by  the  C.L.  P.  Act, 
1852,  Schedule  (A),  No.  20.  It  may  be  altered  according  to  circumstances, 
if  required. 
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writ) ;  and  C.  D.  has,  on  the day  of ,  appeared  by his 

attorney  [or  "  in  person"]  to  tJie  said  writ,  and  the  said  C.  D.  has  con- 
fessed tlie  said  action  \or  "  has  confessed  the  said  action  as  to  part  of 
the  said  land,  that  is  to  say,"  here  state  the  part] :  Therefore  it  is  con- 
sidered that  the  said  A.  B.  do  recover  possession  of  the  land  in  the  said 
writ  mentioned  [or  "  of  the  said  part  of  the  said  land"],  with  the 
appurtenances,  and  £ for  costs. 

61.  The  like,  by  one  of  several  Defendants,  and  Issue  as  to 

the  Rest. 

See  the  form,  post,  533. 


62.  Warrant  of  Attorney  (a). 

To and ,  gentlemen,  attomies  of  her  majesty's  court  of 

,  at  Westminster,  jointly  and  severally,  or  to  any  other 

attorney  of  the  said  court. 

These  are  to  desire  and  authorize  you,  the  attomies  above  named, 
or  any  one  of  you,  or  any  other  attorney  of  the  aforesaid  court,  to 

appear  for  me,  C.  D.  of ,  at  any  time,  to  a  writ  of  ejectment  now 

or  at  anj'  time  hereafter  to  be  issued  out  of  the  said  court  at  the  suit 
of  A.  B.  of  ,  and  directed  to  me,  for  the  recovery  of  the  posses- 
sion of ,  with  the  appurtenances,  situate  and  being  in  the  parish 

of ,  in  the  county  of ,  and  to  the  possession  whereof  the  said 

A.  B.,  on  the day  of ,  a.d. ,  was  and  is  entitled :  And 

thereupon  to  consent  to  the  order  of  a  judge  of  one  of  the  superior 
courts  of  law  at  Westminster  for  liberty  to  the  said  A.  B.  forthwith 
to  sign  judgment  and  issue  execution  in  the  said  action  for  the  reco- 
very of  possession  of  the  said  land  and  premises,  with  the  appurte- 
nances, and  also  for  £ costs  of  suit:    And  I  the  said  C.  J),  do 

hereby  further  authorize  and  empower  you  the  said  attomies,  or  any 
one  of  you,  after  the  said  judgment  shall  have  been  entered  up  as 
aforesaid,  for  me  and  in  my  name,  and  as  my  act  and  deed,  to  sign, 
seal  and  execute  a  good  and  sufficient  release  in  law  to  the  said  A.  B. 
of  all  and  all  manner  of  error  and  errors,  proceedings  in  error,  and  all 
benefit  and  advantage  thereof,  and  all  misprisions  of  error  and  errors, 
defects  and  imperfections  whatsoever,  had,  made,  committed,  done  or 
suflPered,  or  to  be  had,  made,  committed,  done  or  suflt'red,  in,  about, 
touching  or  concerning  any  writ,  entry  or  other  proceeding  whatso- 
ever of  or  in  any  way  concerning  the  said  judgment,  or  in  any  exe- 
cution or  proceedings  on  the  same  :  And  for  what  you  the  said  attor- 
nies,  or  any  of  you,  shall  do  or  cause  to  be  done  in  the  premises,  or 
any  or  either  of  them,  these  shall  be  to  you  and  every  of  you  sufficient 
warrant  and  authority :  And  I  do  hereby  expressly  nominate  and  ap- 
point   ,  attorney  at  law,  to  witness  and  attest  my  execution  of  this 

warrant  of  attorney.     In  witness  whereof  I  have  hereunto  set  my  hand 

and  seal  the day  of ,  a.d. . 

Signed,  sealed  and  delivered  in  the  \ 

presence  of  W.  W. :  And  I  hereby  # 

declare  myself  to  be  the  attorney' 

for  the  said  C  Z).,  and  that  I  sub-/ 

scribe  my  name  hereto  as  such  his  V 

attorney.  W.  W.     ^ 

(a)  It  may  be  doubtful  whether  a  warrant  of  attorney  can  now  be  given 
in  an  ejectment:  the  better  opinion  would  seem  to  be  that  it  cannot 

AA 
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53.  Notice  by  Plaintiff,  under  C.  L.  P.  Act,  1852,  s.  200,  of  Discon- 
tinuance of  Action  as  to  one  of  .several  Defendants  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas.'-] 

A.  B.  V.  a  D.  and  E.  F. 

Take  notice,  that  the  plaintiff  hereby  discontinues  this  action  as  to 

the  above-named  defendant  C  D.     Dated . 

Yours,  &c. 
To  the  above-named  defendant  P.  A. 

C.  D.  and  Mr.  P.  A.  his  attorney  [or  "agent"]  for  the 

attorney  [or  "  agent"].  above-named  plaintiff. 


54.  Judgment  for  Defendant  on  such  Discontinuance  (b). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

On  the day  of ,  18—  (date  ofterit). 

(venu£)  I       On  the  day  and  year  above  written,  a  writ  of  our 

to  wit.        S   lady  the  Queen  issued  forth  of  this  court  in  these 
words ;  that  is  to  say,  Victoria,  by  the  grace  of  God  [here  copy  the 

toritl :  And  C  D.  has,  on  the  day  of  ,  appeared  by  his 

attorney  [or  "in  person"]  to  the  said  writ,  and  Jl.  B.  has  discon- 
tinued the  action :  Therefore  it  is  considered  that  the  said  C.  D.  be 

acquitted,  and  that  he  recover  against  the  said  A.  B.  £ for  his 

costs  of  defence. 

[Insert  the  usual  marginal  note  in  the  judgment  as  directed,  ante, 
241.] 

55.  Summons  under  the  C.  L.  P.  Act,  1852,  s.  201,  to  strike  out  the 
Name  of  one  of  several  Plaintiffs  (c). 

B.  and  others  "j     Let  the  claimants  A.  B.  and  G.  H.,  their  attorney 

V.  >or  agent,  and  the  defendant,  his  attorney  or  agent, 

D.  J  attend  [&c.  as  usual]  to  show  cause  why  the  name  of 

E.  F.  should  not  be  struck  out  of  the  proceedings,  and  an  order  made 

thereupon  on  such  terras  as  may  be  thought  lit.     Dated . 

(a)  By  C.  L.  P.  Act,  1852,  s.  200,  "The  claimant  in  ejectment  shall  be 
at  liberty  at  any  time  to  discontinue  the  action  as  to  one  or  more  of  the  de- 
fendants, by  giving  to  the  defendant  or  his  attorney  a  notice  headed  in  the 
court  and  cause,  and  signed  by  the  claimant  or  his  attorney,  stating  that  he 
discontinues  such  action ;  and  thereupon  the  defendant,  to  whom  such  notice 
is  given,  shall  be  entitled  to  and  may  forthwith  sign  judgment  for  costs  in 
the  form  contained  in  the  Schedule  (A)  to  this  act  annexed,  marked  No.  18, 
or  to  the  like  effect."  This  enactment  it  would  seem  does  not  apply  to  the 
case  of  a  discontinuance  as  to  all  the  defendants.  In  that  case  it  would 
seem  that  the  ordinary  rule  to  discontinue  should  be  obtained ;  but  this  is 
not  free  from  doubt. 

(6)  This  form,  except  as  to  the  direction  at  foot  to  insert  the  usual  mar- 
ginal note,  is  prescribed  by  the  C.  L.  P.  Act,  1852,  Schedule  (A),  No.  18. 

(c)  By  C.  L.  P.  Act,  1852,  s.  201,  "  In  case  one  of  several  claimants  shall 
be  desirous  to  discontinue,  he  may  apply  to  the  court  or  a  judge  to  have  his 
name  struck  out  of  the  proceedings,  and  an  order  may  be  made  thereupon 
upon  such  terms  as  to  the  court  or  a  judge  may  seem  fit,  and  the  action  shall 
thereupon  proceed  at  the  suit  of  the  other  claimants:"  (see  2  Pr.  10th  ed. 
1012.)  See  the  forms,  as  to  striking  out  the  name  of  a  plaintiff  inserted  with- 
out his  authority,  atite,  526,  and  2  Pr.  10th  ed,  976  ;  and  see  post,  "  Staying 
Proceedings,  S^,,"  as  to  striking  out  a  co-plaintiff's  name  in  an  ordinary 
action. 
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56.  Suggestions  of  Death. 

[See  the  Practice,  vol.  2,  \Oth  ed.  1012  to  1015.  See  the  various 
forms,  Cole  on  Eject.  797  to  809.  See  the  forms  of  suggestions, 
Sfc.  of  death  in  actions  in  general,  post,  "  Suggestions."  The  follow- 
ing is  a  form  of  suggestion  of  death  of  sole  claimant  under  sect.  194 
of  the  C.  L.  P.  Act,  1852 :— ] 

"  And  now,  on  the day  of ,  a.d, ,  it  is  suggested  and 

manifestly  appears  to  the  court  here,  that  since  the  issuing  of  the  said 
writ  the  said  S.  W.  died,  and  that  C.  W.  is  the  legal  representative, 
that  is  to  say,  heir  [or  "  devisee,"  &c.  as  the  case  mag  be :  perhaps 
it  is  not  necessary  to  state  in  what  character  he  is  legal  representative, "[ 
of  the  said  S.  W.,  and  the  said  C.  W.  as  such  claims  to  be  entitled 
to  the  possession  of  the  land  and  premises  in  the  said  writ  men- 
tioned, and  to  eject  all  other  persons  therefrom  :  Therefore  let  a  jury 
come,  &c." 

57.  Issue  where  the  Defence  is  to  the  Whole  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

On  the day  of ,  a.d.  185 — . 

(venue)  \      On  the  day  and  year  above  written,  a  writ  of  our 

to  wit        S  lady  the  Queen  issued  forth  of  this  court,  in  these 
words ;  that  is  to  say,  Victoria,  by  the  grace  of  God  [here  copy  the 

writ\    And  C.  D.  has,  on  the day  of ,  appeared  by his 

attorney  [or  "in  person"]  to  the  said  writ,  and  defended  for  the  whole 
of  the  k.nd(6)  therein  mentioned:  Therefore  let  a  jury  come,  &c. 


68.  Issue  where  the  Defence  is  only  to  Part. 
See  the  form,  ante,  525,  No.  35. 


69.  Issue  where  several  Defendants  who  defend  separately  for 
different  Parts. 

[Proceed  as  in  the  form,  supra,  No.  57,  to  the  end  of  the  xcrit,  and 
then  thus :]  And  the  said  C.  D.  has  on  the  day  of ,  a.d. 

(a)  This  form  is  prescribed  by  the  C.  L.  P.  Act,  1852,  Schedule  (A),  No. 
16.  By  the  178th  section  of  that  Act,  "In  case  an  appearance  shall  be 
entered,  an  issue  may  at  once  be  made  up,  without  any  pleadings  by  the 
claimants  or  their  attorney,  setting  forth  the  writ,  and  stating  the  fact  of  the 
appearance,  with  its  date,  and  the  notice  limiting  the  defence,  if  any,  of 
each  of  the  persons  appearing,  so  that  it  may  appear  for  what  defence  is 
made,  and  directing  the  sheriff  to  summon  a  jury ;  and  such  issue,  in  case 
defence  is  made  for  the  whole,  may  be  in  the  form  contained  in  Schedule 
(A)  to  this  Act  annexed,  marked  No.  16,  or  to  the  like  effect,  and  in  case 
defence  is  made  for  part,  may  be  in  the  form  contained  in  the  Schedule  (A) 
to  this  Act  annexed,  marked  No.  15,  or  to  the  like  effect."  It  may  be  here 
stated,  that,  although  the  words  of  the  Act  are  that  the  issue  "  may  at  once 
be  made  up,"  looking  to  the  whole  enactment,  it  cannot  be  so  until  after 
the  time  limited  for  serving  the  notice  limiting  the  defence  has  expired. 

(6)  The  form  uses  the  word  "  land"  only,  and  will  in  general  suffice,  but 
there  is  no  objection  to  insert  any  other  short  description  of  the  premises 
mentioned  in  the  writ,  as  "  messuages,"  "  dwelling-houses,"  "  gardens," 
"premises,"  or  the  like. 

A  a2 
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18 — ,  appeared  by ,  his  attorney  [or  "in  person"],  to  the  said 

writ,  and  has  defended  for  a  part  of  the  land  (a)  in  the  said  writ  men- 
tioned ;  that  is  to  say  [here  state  the  part] :  And  the  said  E,  F.  has  on 

the appeared  by ,  his  attorney  [or  "  in  person"],  to  the  said 

writ,  and  has  defended  for  the  remainder  of  the  land  in  the  said  writ 
mentioned  [or  the  remainder  may  be  described  thus,  "  that  is  to  say" 
(here  state  the  remainder)  ]  :  Therefore  let  a  jury  come,  &c. 


60.  Issue  where  a  Defence  to  the  whole  by  the  Defendant  as  Tenant, 
and  also  by  his  Landlord  (b). 

[Proceed  as  in  the  form,  supra,  No.  57,  to  the  end  of  the  writ,  and 

then  thu^ :]  And  the  said  C.  D.  on  the  appeared  by ,  his 

attorney  [orr  "  in  person"],  to  the  said  writ,  and  defended  for  the  whole 

of  the  land  (a)  therein  mentioned  :  And  i.  L.  has  also  on  the ,  by 

leave  of  the  Honourable  Mr.  Justice  [or  "  Baron"] ,  appeared  by 

,  his  attorney  [or  "  in  person"],  to  the  said  writ,  and  defended  as 

landlord  of  the  said  C.  D.  for  the  whole  of  the  land  (a)  therein  men- 
tioned :  Therefore  let  a  jury  come,  &c. 


61.  Issue  where  the  Defendant  named  in  Writ  does  not  appear,  but 
the  Landlord  does  (6). 

[Proceed  as  in  the  form,  supra.  No.  34,  stating  the  judgment  against 
the  defendant  named  in  the  writ,  and  then  thus:]  And  L.  L.  has  on 

the  day  of ,  a.d.  18—,  by  leave  of  the  Honourable  Mr. 

Justice  [or  "  Baron"] ,  appeared  by ,  his  attorney  [or  "  in 

person"],  to  the  said  writ,  and  defended  as  landlord  of  the  said  C.  D. 
for  the  whole  of  the  land  (a)  therein  mentioned  [or  if  for  part  only, 
state  the  fact;  see  form.  No.  59]  :  Therefore  let  a  jury  come,  &c. 


62.  Issue  where  Defendant  defends  as  a  Joint  Tenant,  Tenant  in 
Common  or  Coparcener  (c). 

[Proceed  as  in  the  form,  supra.  No.  57,  to  the  end  of  the  writ,  and 

then  thus :]  And  the  said  C.  D.  has  on  the  day  of ,  a.d. 

18 — ,  appeared  by  ,  his  attorney  [or  "in  person"],  to  the  said 

writ,  and  defended  for  the  whole  of  the  land  (a)  therein  mentioned  [or 
if  for  a  part,  state  the  fact ;  see  No.  59],  as  a  joint  tenant  [or 
"tenant  in  common,"  or  "coparcener"]  with  the  said  A.  B.,  and  has 
admitted  the  ri^ht  of  the  said  A.  B.  to  an  undivided  share  of  the  said 
land  (a)  (that  is  to  say),  to  one  equal  undivided  moiety  [or  "third, 
&c.  part"]  thereof:  But  the  said  C.  D.  has  denied  any  actual  ouster  of 
the  said  A.  B.  from  the  said  property :  Therefore  let  a  jury  come,  &c. 


(a)  See  note  (i),  ante,  531. 

(6)  See  2  Pr.  10th  ed.  990,  995;  Cole  on  Eject.  127,  135. 

(c)  See  2  Pr.  10th  ed.  990;  Cole  on  Eject.  130, 135.  See  a  form  of  issue 
where  one  of  two  defendants  defends  for  part  as  joint  tenant  or  tenant  in 
common  or  coparcener,  and  where  another  defendant  defends  in  the  ordinary 
manner  for  other  part,  with  judgment  for  want  of  appearance  to  the  residue. 
Cole,  Eject.  715. 
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63.  Issue  where  several  Defendants,  where  one  who  has  been  served 
suffers  Judgment  by  Default  of  Appearance,  and  the  other  De- 
fendant defends  for  the  whole. 

[Proceed  as  in  the  form  No.  67,  to  the  end  of  the  writ,  and  then 

thu^:'\  And  the  said  (j.  D.  has  on  the day  of ,  a.d. , 

appeared  hy ,  his  attorney  [or  "  in  person"],  to  the  said  writ,  and 

defended  for  the  whole  [or  if  for  part,  see  the  form  No.  59]  of  the 
land  {b)  therein  mentioned,  and  no  appearance  has  been  entered  or 
defence  made  to  the  said  writ  by  the  said  E.  F. :  Wherefore  the  said 
A.  B.  (the  claimant)  ought  to  recover  against  the  said  E.  F.  posses- 
sion of  the  land  in  the  said  writ  mentioned  ;  but  because  it  is  conve- 
nient that  there  should  be  but  one  award  of  execution  in  this  behalf, 
therefore  let  all  further  proceedings  against  the  said  E.  F.  be  stayed 
until  the  trial  and  determination  of  the  issue  herein  between  the  said 
A.  B.  and  the  said  C.  D. :  And  to  try  that  issue  let  a  jury  come,  &c. 


64.  Issue  where  several  Defendants  named  in  Writ,  and  one  has  not 
been  served,  and  the  other  defends  for  the  whole. 

[Proceed  as  in  the  form  No.  57,  to  the  end  of  the  writ,  and  then 

thus ;]  And  the  said  C.  D.  has  on  the day  of ,  appeared  by 

D.  A.  his  attorney  [or  "  in  person"],  to  the  said  writ,  and  has  de- 
fended for  the  whole  of  the  land(i)  therein  mentioned:  Therefore  let  a 
jury  come,  &c.  And  the  said  E.  F.  not  having  been  served  with  the 
said  writ,  and  not  having  appeared  or  made  any  defence  to  the  saroe^ 
the  said  A.  B.  abandons  all  further  proceedings  herein  against  him. 


65.  Issue  where  several  Defendants,  and  Judgment  by  Confession  hits 
been  obtained  against  one  (a). 

[Proceed  as  in  the  form  supra.  No.  67,  to  the  end  of  the  writ,  and 

then  thus :]  And  the  said  C.  D.  has,  on  the day  of ,  a.d. 

18—,  appeared  by his  attorney  [or  "  in  person"]  to  the  said  writ, 

and  has  defended  for  a  part  of  the  land  (b)  in  the  saia  writ  mentioned, 
that  is  to  say  [here  state  the  parf] :   And  the  said  E.  F.  has,  on  the 

day  of ,  appeared  by his  attorney  [or  "  in  person"]  to 

the  said  writ,  and  has  defended  for  the  remainder  of  the  land  {b)  in 
the  said  writ  mentioned  [or  "  has  defended  for  other  part  of  the  land 
in  the  said  writ  mentioned,  that  is  to  say  {here  state  the  part),  being 
the  remainder  of  the  land  in  the  said  writ  mentioned"] :  And  the  said 
C.  D.  has  confessed  the  said  action  as  to  the  said  part  of  the  said  land 
defended  by  him  as  aforesaid,  that  is  to  say  [here  state  the  part  as 
above] :  Therefore  it  is  considered  that  the  said  A.  B.  do  recover  against 
the  said  C.  D.  possession  of  the  said  last-mentioned  part  of  the  said 

land,  with  the  appurtenances,  and  also  £ for  their  costs,  occasioned 

by  the  defence  of  the  said  C.  D.  relating  to  the  same  :  And  as  to  the 
rest,  let  a  jury  come,  &c. 

66.  Notice  of  Trial. 
The  issue  must  be  delivered  to  the  opposite  party  or  his  attorney,  if 

(a)  See  a  form  in  Cole,  812. 
\b)  See  note  (6),  ante,  531. 
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he  defend  by  attorney,  with  notice  of  trial,  as  in  ordinary  cases  [gee 
forms,  ante,  124,  fcc],  but  ought  not  to  be  so  delivered  until  after  the 
expiration  of  four  daj  s  from  the  time  of  entering  the  appearance,  for 
until  that  time  it  is  uncertain  for  what  part  of  the  property  the  defend- 
ant defends.  The  plaintiff"  is  to  proceed  to  trial  of  the  issue  as  in  other 
actions.    See  C.  L.  P.  Act,  1852,  s.  180. 


67.  Nisi  Prius  Record. 

[This  is  a  transcript  of  the  issue,  as  in  ordinary  ca^s.'\  By  C.  L. 
P.  Act,  1852,  s.  180,  "  the  particulars  of  the  claim,  and  defence,  if  any, 
or  copies  thereof,  shall  be  annexed  to  the  record  by  the  claimants." 


68.  Affidavit  to  induce  Judge  to  certify  for  immediate  Execution  (a). 

In  the  Q.  B.  [«  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  P.  A.  of ,  make  oath  any  say  as  follows,  that  is  to  say, 

1.  This  action  was  brought  for  the  recovery  of  a  messuage,  [farm] 

and  premises,  situate  in  the  parish  of ,  in  the  county  of ,  and 

was  commenced  on ,  and  immediately  afterwards  the  said  C.  D. 

shut  up  the  said  messuage  and  removed  all  the  furniture,  stock  and 
produce  off  and  from  the  said  messuage  and  premises,  and  hath  thence 
hitherto  left  the  same  wholly  unoccupied  and  deserted,  and  hath  ever 
since  suffered  the  fences  and  paling  of  and  belonging  to  the  said  pre- 
mises to  be  pulled  down  and  greatly  injured ;  and  I  believe  tiat, 
unless  possession  of  the  said  premises  is  immediately  obtained  by  the 
plaintiff,  the  said  premises  will  be  greatly  wasted  and  deteriorated  in 
value. 

2.  The  said  C.  D.,  upon  being  served  with  the  copy  of  the  writ  in 
this  cause,  declared  to  me  that  he  would  keep  the  plaintiff"  out  of  pos- 
session of  the  said  premises  as  long  as  he  could,  and  leave  the  premises 
like  a  wilderness.     \Let  this  agree  with  t7iefact.'\ 

Sworn  [&c.  as  usual,  see  "  Affidavits.'''^ 


69.  Postea  on  a  Verdict  for  Plaintiff'  at  the  Assizes  for  aU  the 
Premises  sought  to  be  recovered  (b). 

Afterwards,  on  the  day  of ,  a.d. ,  before and 

,  justices  of  our  lady  the  Queen  assigned  to  take  the  assizes  in  and 

for  the  within  county,  come  the  parties  within  mentioned;  and  a  jury 
of  the  said  county,  being  sworn  to  try  the  matters  in  question  between 
the  said  parties,t  upon  their  oath  say,  that  A.  B.  (the  claimant)  within 

mentioned  [on  "the  day  of ,  a.d.  ,  wasJ,J:  and  still  is, 

entitled  to  the  possession  of  *  the  land  (c)  within  mentioned,  as  in  the 
writ  alleged  :  Therefore,  &c. 

(a)  See  C.  L.  P.  Act,  1852,  s.  185 ;  2  Pr.  10th  ed.  998. 

(6)  This  form  is  prescribed  by  the  C.  L.  P.  Act,  1852,  Schedule  (A), 
No.  17  :  (see  2  Pr.  10th  ed.  998. )  If  the  trial  took  place  in  London  or  Mid- 
dlesex alter  the  form  accordingly  ;  see  the  usual  form,  ante,  222.  See  a  form 
of  special  verdict  in  ejectment,  Cole,  779 ;  and  see  form  of,  in  general,  ante, 
220. 

(e)  See  note  (6),  ante,  581. 
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70.  Postea  on  Verdict  for  Plaintiff'  where  only  a  Moiety 
recovered  (a). 

\Savie  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus  :1 
one  undivided  moiety  (the  whole  into  two  equal  moieties  to  be  divided) 
of  and  in  the  land  (i)  within  mentioned,  as  in  the  writ  alleged ;  but  that 
the  said  A.  B.  was  not  [on  the  day  and  year  last  aforesaid]  entitled  to 
the  possession  of  the  other  undivided  moiety  of  the  said  land,  as  in  the 
writ  alleged  :  Therefore,  &c. 


71.  Postea  on  Verdict  for  Plaintiff  for  Part  only  of  the  Premises. 
[Same  ojs  inform  supra,  No.  69,  to  the  asterisk  *,  and  then  thus :] 

piece  of  land  called  and  known  as ,  parcel  of  the  land  {b)  within 

mentioned,  as  in  the  writ  alleged ;  but  that  the  said  A.  B.  was  not  [on 
the  day  and  year  last  aforesaid]  entitled  to  the  possession  of  the  resiaue 
of  the  land  (b)  within  mentioned,  or  any  part  thereof,  as  in  the  writ 
alleged :  Therefore,  &c. 


72.  Postea  where  Plaintiffs  Title  expired  after  Writ  served. 

[Same  as  in  the  form  No.  69,  to  the  f,  and  then  thus :]  Upon  their 

oath  say,  thatil.  B.  [the  claimant]  within  mentioned  [on  the day 

of ,  A.D.  18—,  (tlie  day,  if  any,  named  in  the  ivrit),  and  from 

thence  until  and]  at  the  bringing  of  this  action  and  the  service  of  the 
writ  within  mentioned,  was  entitled  to  the  possession  of  the  land  within 
mentioned,  as  in  the  said  writ  alleged  ;  but  that  the  said  title  of  the 
said  A.  B.  expired  after  such  service  and  before  this  day  ;  and  the  said 
A.  B.  is  not  now  entitled  to  the  possession  of  the  said  land  (b)  or  any 
part  thereof :  Therefore,  &c. 


73.  Postea  on  Verdict  for  Defendant. 

[Same  as  inform  No.  69,  to  the  J,  and  then  thus :]  "  not  entitled  to 
the  possession  of  the  land  (b)  within  mentioned  as  in  the  writ  alleged : 
Therefore,  &c." 

74.  Postea  on  a  Nonsuit  (c). 

[Proceed  as  in  No.  69  to  f,  and  then  thus ;]  "  come,  as  also  does 
the  said  C  D.  [by  his  attorney  aforesaid],  but  the  said  A.  B.  (the 
claimant)  although  solemnly  cafled  comes  not,  nor  further  prosecuteth 
his  suit  in  this  bdialf  against  the  said  C.  D. :  Therefore,  &c." 


75.  Judgment  on  Verdict  for  Plaintiff  (d). 
[After  copying  the  issue  and  postea,  proceed  thus ;]  Therefore  it  is 

(o)  See  C.  L.  P.  Act,  1852,  s.  189;  2  Pr.  10th  ed.  999;  Doe  v.  King,  6 
Exch.  791. 

(6)  See  note  (ft),  ante,  531. 

(c)  By  C.  L.  P.  Act,  1852,  s.  183,  "  If  the  defendant  appears,  and  the 
claimant  does  not  appear  at  the  trial,  the  claimant  shall  be  nonsuited."  By 
r.  29,  T.  T.  1853,  the  defendant  is  entitled  to  judgment  for  his  costs  of  de- 
fence in  this  case. 

{d)  See  as  to  the  judgment,  2  Prac.  10th  ed.  998,  999.    Only  an  incydtur 
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considered  that  the  said  A.  B.  do  recover  against  the  said  C.  D.  the 
possession  of  the  said  land  (a)  in  the  said  writ  mentioned,  with  the 

appurtenances,  and  £ for  costs. 

[^Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

76.  77ie  like,  where  a  Moiety  only  is  recovered. 

[Copy  the  issue  and  postea,  and  then  proceed  thus:']  Therefore  it  is 
considered  that  the  said  A.  B.  do  recover  against  the  said  C  D.  the 
possession  of  one  undivided  moiety  (the  whole  into  two  equal  moieties 
to  be  divided)  of  and  in  the  said  land  \or  "  premises"],  with  the  ap- 
purtenances, and  £ for  his  costs  of  suit.    As  to  the  other  undivided 

moiety  of  and  in  the  said  land  [or  "  premises"],  let  the  said  C.  D.  be 
acquitted  and  go  without  day,  &c.  {b). 

[Insert  the  usual  marginal  note  as  directed  at  tJtefoot  of  the  form, 
ante,  241.] 

77.  Judgment  where  a  Part  is  found  for  Plaintiff  and  Part  for 
Defendant. 

[Copy  the  issue  and  postea,  and  then  proceed  thus:'}  Therefore  it  is 
considered  that  the  said  A.  B.  do  recover  against  the  said  C.  D.  the 
said  piece  of  land  called  and  known  as  [describe  the  part  re- 
covered as  in  the  posiea'\,  being  part  of  the  said  land  [or  "  premises"] 

in  the  writ  mentioned,  with  the  appurtenances,  and  £ for  costs. 

And  as  to  the  residue  of  the  said  land  [or  "  premises"]  in  the  said  writ 
mentioned,  it  is  considered  that  the  said  C.  D.  be  acquitted,  and  go 
thereof  without  day,  &c.  (i). 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

78.  Judgment  for  Defendant  on  Verdict  or  Nonsuit. 

[Copy  the  issue  and  postea,  and  then  proceed  thus :]  Therefore  it  is 
considered  that  the  said  A.  B.  take  nothing  by  his  said  writ.  And 
that  the  said  C.  D.  do  go  thereof  without  day,  &c.  And  that  the  said 
C.  D.  do  recover  against  the  said  A.  B.  £ for  his  costs  of  defence. 

[Inseri  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

79.  Other  Forms  of  Judgments  referred  to. 

See  a  form  of  judgment  for  plaintiff  after  a  special  verdict,  Cole  on 
Eject.  787  ;  of  a  judgment  for  defendant  after  a  special  verdict.  Id. ;  of 
a  judgment  after  a  verdict  subject  to  a  special  case.  Id. ;  of  a  judgment 
after  a  verdict  for  a  landlord  with  mesne  profits,  post,  551. 


of  the  judgment  is  necessary  for  the  purpose  of  signing  judgment,  see  the 
form  of  an  incipitur  on  a  judgment  for  non-appearance,  ante,  524.  The  form 
of  it  for  a  judgment  after  verdict  will  be  the  same,  except  that  the  judgment 
at  the  heading  is  to  be  described  to  be  "  Judgment  in  tjeclment  upon  a  verdict 
for  the  plaintiff." 

(a)  See  note  (6),  ante,  531. 

(6)  The  defendant  will  be  entided  to  the  costs  of  his  defence  to  the  re- 
sidue, and  they  will  be  allowed  for  accordingly  in  the  final  taxation.  Should 
they  exceed  the  plaintiff's  costs,  then  the  above  form  of  judgment  should 
be  altered,  and  the  judgment  should  be  for  the  recovery  of  the  excess. 
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80.  Writ  of  Habere  Facias  in  Ejectment  upon  a  Judgment  by 
Default  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting:  Whereas  A.  B.,  lately  in  our  court  of  Queen's  Bench 

[or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  be],  by  the  judg- 
ment of  the  same  court  recovered  possession  of [here  describe  the 

property  as  in  the  writ  of  ejectment,  or  if  part-  only  of  the  land  has 
been  recovered',  describe  such  part  as  in  the  judgment]  with  the  appur- 
tenances, in  your  bailiwick :  Therefore  we  command  you,  that  you 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  without  delay  you  cause  the  said  A.  B.to  have  posses- 
sion of  the  laid  land  and  premises  with  the  appurtenances :  And  in 
what  manner  you  have  executed  this  our  writ  make  appear  to  us  [or 
in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Ex- 
chequer," as  the  case  may  be]  at  Westminster,  immediately  upon  the 
execution  hereof,  and  have  you  there  then  this  writ.     Witness  (name 

of  chief  justice,  or  in  Exch.  of  chief  baron),  at  Westminster,  the 

day  of ,  in  tlie  year  of  our  Lord . 


81.   Habere  Facias  and  Fi.   Fa.  for  costs  upon  a  Judgment  for 
Plaintiff  in  Ejectment  where  Defendant  has  appeared  {b). 

Victoria  [&c.  as  supra.  No.  80],  To  the  sheriif  of ,  greeting : 

Whereas  A.  B.  lately  in  our  court  of  Queen's  Bench  [or  "  C.  P." 
or  '*  Exch.  of  Pleas,"  as  the  case  may  be]  recovered  possession  of 

[here  describe  the  property  as  in  the  writ  of  ejectment,  or  if 

part  only  of  the  land  has  been  recovered,  describe  such  part  as  in  the 
judgment],  with  the  appurtenances,  in  your  bailiwick,  in  an  action  of 
ejectment  at  the  suit  of  the  said  A.  B.  and  C.  D. :  Therefore  we  com- 
mand you,  that  without  delay  you  cause  the  said  A.  B.  to  have  pos- 
session of  the  said  land  and  premises  with  the  appurtenances ;  and  we 
also  command  you  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  that  of  the  goods  and  chattels 

of  the  said  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which 

the  said  A.  B.  lately  in  our  said  court  recovered  against  the  said  C  D. 
for  the  said  A.  B.'s  costs  of  the  said  suit,  whereof  the  said  C.  D.  is 
convicted,  together  with  interest  upon  the  said  sum  at  the  rate  of  four 

pounds  per  centum  per  annum,  from  the day  of ,  in  the  year 

of  our  Lord ,  on  which  day  the  judgment  aforesaid  was  entered 

up,  and  have  that  money  and  interest  aforesaid  in  our  said  court  im- 
mediately after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.; 


(a)  This  form  is  prescribed  by  R.  H.  T.  1853,  except  as  to  the  non  amittas 
clause,  which  is  not  limited  as  in  the  form  prescribed  to  writs  issuing  out  of 
the  Exchequer,  and  wliich  is  unnecessarily  so. 

(6)  This  form  is  prescribed  by  R.  H.  T.  1853,  except  as  to  its  containing 
a  non  omittas  clause  in  a  writ  issued  out  of  either  court  without  distinction  to 
its  being  issued  out  of  the  Exchequer.  By  the  C.  L.  P.  Act,  1852,  s.  187, 
"  There  may  be  one  writ  or  several  writs  of  execution  for  the  recovery  of 
possession,  and  for  the  costs,  at  the  election  of  the  claimant"  See  further 
as  to  this  writ,  2  Prac.  10th  ed.  1001. 

A  A  5 


638  Ejectment.  [book  viii. 

and  that  you  do  all  things  as  by  the  statute  passed  in  the  second  year 
of  our  reign  you  ai-e  authorized  and  required  to  do  in  that  behalf:  And 
in  what  manner  you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  the  C  P.  "before  our  justices,"  or  in  the  Exch.  "before  the 
barons  of  our  Exchequer,"  as  the  case  may  be'\  at  Westminster,  imme- 
diately after  the  execution  hereof,  and  have  you  there  then  this  writ. 
Witness at  Westminster,  the day  bf ,  a.b.  18 — . 


82.  Fieri  Farias  for  Costs  on  a  Judgment  for  Plaintiff  in  Ejectment 
where  Defendant  has  appeared  (a). 

Victoria  [&c.  as  supra,  No.  80],  To  the  sheriff  of ,  greeting: 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  of  the  goods  and  chattels 

of*  C,  D.  in  your  bailiwick  you  cause  to  be  made  £ which  A.  B. 

lately  in  our  court  of  Queen's  Bench  [w  "  C.  P."  or  "  Exch.  of  Pleas," 
as  the  case  may  be']  recovered  against  him  for  the  said  A.  B.'s  costs  of 
suit  in  an  action  of  ejectment  brought  by  the  said  A.  B.  against  the 
said  C.  D.  in  that  court,  whereof  the  said  C.  D.  is  convicted,  together 
with  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum 

per  annum  from  the day  of ,  in  the  year  of  our  Lord , 

on  which  day  the  judgment  aforesaid  was  entered  up,  and  have  that 
money,  with  such  interest  as  aforesaid,  before  us  {or  in  the  C.  P. 
*'  before  our  justices,"  or  in  the  Exch.  "  before  the  barons  of  our  Ex- 
chequer," as  the  case  may  be'\  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  A.  B.;  and  that  you  do 
all  things  as  by  the  statute  passed  in  the  second  year  of  our  reign  you 
are  authorized  and  required  to  do  in  that  behalf :  And  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to  us  [or  in  the 
C.  P.  "  to  our  justices,"  or  in  the  Exch.  "  to  the  barons  of  our  Ex- 
chequer," as  the  case  may  he]  at  Westminster,  immediately  after  the 

execution  hereof,  and  have  you  there  then  this  writ.    Witness at 

Westminster,  the day  of a.d.  18 — . 


83.  Ca.  sa,for  Costs  in  such  a  Case. 

Victoria  [&c.  as  supra,  No.  80],  To  the  sheriff  of ,  greeting  : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  in 
your  county,  but  that  you  enter  the  same,  and  take  C.  D.  if  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  us  [or  in  the  C.  P.  "  before  our  justices,"  or 
in  the  Exch.  "  before  the  barons  of  our  Exchequer"]  at  Westmin- 
ster, .immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £ , 

which  the  said  A.  B.  lately  in  our  court  of  Queen's  Bench  ["  C.  P." 
or  "  Exch.  of  Pleas"]  at  Westminster  recovered  against  the  said  C.  D. 
for  the  said  A.  B.'s  costs  of  suit  in  an  action  of  ejectment  brought  by 
the  said  A.  B.  against  the  said  C.  D.  in  that  court,  whereof  the  said 
C.  D.  is  convicted,  together  with  interest  upon  the  said  sum  at  the  rate 

of  four  pounds  per  centum  per  annum,  from  the day  of , 

A.D.  18 — ,  on  which  day  the  judgment  aforesaid  was  entered  up,  and 


(a)  This  form  is  prescribed  by  R.  H.  T.  1853,  except  as  to  its  containing 
the  non  omittas  clause  for  all  the  courts. 
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have  you  there  then  this  writ.     Witness  at  Westminster,  the 

day  of ,  A.D.  18. 


84.  Fi.  Fa,  for  Costs  on  a  Judgment  for  Defendant, 

[Proceed  as  inform,  No.  82,  to  the  asterisk,  and  then  thus :]  A,  B, 

in  your  bailiwick,  you  caose  to  be  made  £ ,  which  lately  in  our 

court  of were  awarded  to  C,  D.  for  his  costs  of  defence  in  an 

action  of  ejectment,  lately  prosecuted  in  our  said  court  by  the  said 
A.  B.  against  the  said  C.  D.,  whereof  the  said  A.  B.  is  convicted, 
together  with  interst  on  the  said  sum  at  the  rate  of  four  pounds  per 

centum  per  annum  from  the day  of a.d.  18 — ,  on  which  day 

the  judgment  aforesaid  was  entered  up,  and  have  you  that  money 
before  us  [^or  in  the  C.  P.  "before  our  justices,"  or  in  the  Exch, 
"  before  our  barons"]  at  Westminster,  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  C.  D. ;  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign  you 
are  authorized  and  required  to  do  in  this  behalf,  and  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to  us  [or  in  C.  P. 
"  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at 
AVestminster,  immediately  after  the  execution  hereof,  and  have  you 

there  then  this  writ.     Witness ,  at  Westminster,  the day  of 

,  A.D.  18—. 


85.  Ca  Sa,  in  such  a  Case. 

This  may  be  readily  framed  from  the  last  two  preceding  forms, 
and  from  the  form  of  ca,  sa.  on  a  judgment  for  the  defendant  in  an 
ordinary  action,  which,  see  ante,  338.    See  a  form,  Cole  on  Eject.  791. 


86.  Sheriff's  Warrant  on  a  Habere  Facias  and  Fi,  Fa.  in  same  Writ 

f.r  Costs  (a), 

)      S,  S.,  esq.,  sheriff  of  the  county  aforesaid,  to  B,  B.  and 

to  wit.  \  C,  B.,  my  bailiffs,  greeting :  By  virtue  of  her  majesty's  writ 
of  habere  facias  possessionem  and  fi.  fa.,  to  me  directed  and  delivered, 
I  command  you,  and  each  of  you,  jointly  and  severally,  that  you,  or 

one  of  you,  deliver  io  A,  B.  possession  of (describe  the  property 

as  in  the  writ),  with  the  appurtenances,  in  my  bailiwick,  and  forthwith 
certify  the  same  to  me  (6) :  Also,  that  of  the  goods  and  chattels  of 

C,  D.,  in  my  bailiwick,  you,  or  one  of  you,  cause  to  be  made  £ , 

together  with  interest  upon  the  said  sum,  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the day  of ,  in  the  year  of  our 

Lord  18 — ,  on  which  day  the  judgment  in  the  said  writ  mentioned  was 
entered  up,  so  that  I  may  have  that  money  and  interest  before  our  lady 
the  Queen  [or  in  C.  P.  "before  the  justices  of  our  lady  the  Queen," 
or  in  Exch,  "  before  the  barons  of  her  majesty's  Exchequer"],  at 
Westminster,  immediately,  as  required  by  the  said  writ :  And  that  you 


(a)  See  a  form  of  warrant  on  a  ca.  sa.  for  costs,  Cole,  Eject  792. 
(6)  In  the  case  of  a  warrant  on  a  habere  facias  only,  it  may  end  here, 
adding  the  usual  conclusion,  "  Given  under  the  seal,  &c." 
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do  all  such  things,  &c. :  And  in  what  manner  yon  shall  have  executed 
this  warrant  certify  to  me  immediately  after  the  execution  thereof. 

Given  under  the  seal  of  my  oflBce,  this day  of ,  18 — . 

(l.s.)  By  the  sheriff. 

Levy  £ besides  [&c.  Copy  the  indorsement  on  the  wrif]. 


87.  Sheriff^ s  Itetum  to  a  Habere  Facias,  that  no  Person  came  to 
point  out  the  Premises. 

I  certify  to  our  lady  the  Queen  [or  in  C.  P.  "  to  the  justices  within 
mentioned,"  or  in  Exch.  "to  the  barons  within  mentioned"],  that  this 

writ  was  delivered  to  me  on ,  since  which  time  I  have  always  been 

ready  and  willing  to  execute  the  same,  as  within  I  am  commanded ; 
but  neither  the  within-named  A.  B.,  nor  any  person  on  his  behalf, 
ever  came  to  show  me  the  land  [or  "  premises"]  within  mentioned,  or 
any  part  thereof,  or  to  receive  possession  of  the  same,  or  any  part 
thereof,  from  me. 

The  answer  of  S.  S.,  esq.,  sheriff. 


88.  Petum  to  Habere  Farias,  tliat  Sheriff  has  delivered  Possession. 

By  virtue  of  this  writ  to  me  directed,  I  did,  on ,  deliver  to  the 

within-named  A.  B.  possession  of  the  within-mentioned  land  [or 
"  premises"],  with  the  appurtenances,  as  within  I  am  commanded. 

S.  S.,  esq.,  sheriff. 

89.  Itetum  to  Habere  Facias  and  Fi.  Fa.  for  Costs,  of  Execution 

of  Writ. 

By  virtue  of  this  writ  to  me  directed,  I  did,  on ,  deliver  to  the 

within-named  A.  B.  possession  of  the  within-mentioned  land  [or 
"premises"],  with  the  appurtenances,  as  within  I  am  commanded:  I 
further  certify  and  return,  that  the  within-named  C.  D.  hath  not  any 
goods  or  chattels  in  my  bailiwick  whereof  I  can  cause  to  be  made 
the  costs  and  interest  within  mentioned,  or  any  part  thereof,  as  within 
I  am  commanded  [or  "that  I  have  caused  to  be  made  of  the  goods 
and  chattels  of  the  within-named  C.  D.  the  costs  and  interest  within 
mentioned,  which  I  have  ready  at  the  time  and  place  within  mentioned, 
to  be  rendered  to  the  said  A.  B.,  as  within  I  am  commanded"]. 

S.  S.,  esq.,  sheriff. 

90.  Award  and  Entry  of  Writ  of  Possession  with  Sheriffs  Return 

to  enter  on  the  Poll. 

Afterwards,  to  wit,  on  the day  of ,  18 —  (teste  of  habere 

facias),  the  said  A.  B.  and  J.  C.  come  into  court  here  and  pray  the 
writ  of  our  lady  the  Queen  to  be  directed  to  the  sheriff  of ,  com- 
manding him  that  he  omit  not  by  reason  of  any  liberty  in  his  county, 
but  that  he  enter  tlie  same  and  without  delay  he  cause  the  said  A.  B. 
and  J.  C.  to  have  possession  of  the  said  land  [and  premises],  with  the 
appurtenances,  and  it  is  granted  to  them  returnable  immediately  upon 

the  execution  thereof.     Afterwards,  on  the  day  of ,  a.d. 

18 — ,  come  here  the  said  A.  B.  and  J.  C,  and  the  sheriff,  to  wit, 
S.  S.,  esquire,  sheriff  of  the  said  county,  returns  that  by  virtue  of  the 

said  writ  to  him  directed  he  did,  on  the day  of ,  a.d.  185 — , 

cause  possession  of  the  said  land  [and  premises],  with  the  appur- 
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tenances,  to  be  delivered  to  the  said  A.  B.  and  J.  C,  as  by  the  said 
writ  he  was  commanded. 


91.  Proceedings  to  set  aside  Judgment  or  Execution. 

See  as  to  this  2  Pr.  10th  ed.  994  ;  Cole  on  Eject  132;  and  see  the 
foras  in  Cole,  741,  742. 

92.  Attornment  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas,"] 

Between  A.  B.  plaintiff, 
and 
C.  D.  and  E.  F.  defendants. 

We,  whose  names  are  hereunto  subscribed,  being  respectively  the 
tenants  in  possession  of  the  premises  for  which  this  action  has  been 

brought,  sititate  in  the  parish  of ,  in  the  county  of ,  do  hereby 

severally  attorn  and  become  tenants  to  L.  P.  of ,  for  such  parts  of 

the  said  premises  as  are  in  our  respective  possessions,  for  the  term  and 
terms,  and  subject  to  the  rent  and  rents,  and  to  the  several  stipulations 
and  conditions  under  which  we  now  respectively  hold  the  said  parts  of 
the  said  premises  so  in  our  respective  possessions  as  aforesaid  ;  and  we 
have  this  day  severally  paid  unto  the  said  L.  P.  the  sum  of  one  shil- 
ling each,  upon  such  attornment,  on  account  of  and  in  part  payment  of 
the  rent  due  and  to  become  due  from  us,  severally  and  respectively, 
for  and  in  respect  of  the  said  premises,  and  we  do  severallj'  and  re- 
spectively become  tenants  thereof  to  the  said  L.  P.  [and  E.  F.'\  from 

the day  of last;  As  witness  our  hands  this day  of , 

185—.  C.  D. 

Witness  W.  W.  E.  F. 


Sect.  II.— Ejectment  under  C.  L.   P.  Act,   1852,  s.  210,  by 
Landlord  for  Non-payment  of  Rent  {b). 

1.  Proecipefor  and  Writ  of  Ejectment. 
The  same  as  in  ordinary  cases,  see  forms,  ante,  514,  No.  5,  6. 


2.  Affidavit  of  Service  of  Writ,  Sfc.  to  obtain  an  Order  for 
Judgment  (e). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.  (d)  of ,  the  above-named  plaintiff,  and  I,  P.  A.  of 

,  attorney  in  this  cause  for  the  said  A.  B.,  severally  make  oath 

and  say. 

And,  first,  I  the  said  P.  A.  for  myself  say  as  follows,  that  is  to  say, 


(o)  See  2  Prac.  10th  ed.  1002;  Cole  on  Eject.  230,  345. 
(6)  See  as  to  this  ejectment,  2  Prac.  10th  ed.  1016,  1017. 

(c)  See  2  Prac.  10th  ed.  1019. 

(d)  The  affidavit  may  be  made  by  a  third  party.     {Doe  v.  Roe,  3  M.  & 
Scott,  751 ;  2  Dowl.  752.) 
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1.  [State  the  issuing  of  the  writ,  Sfc,  as  in  No.  24,  ante,  521.] 

2.  [State  the  service  of  the  writ  as  in  Nos.  24  to  29,  ante,  621,  523, 
according  to  the  facts. '\ 

3.  The  said  C.  D.  has  not  appeared  in  this  action. 

And  I,  the  said  A.  B.,  for  myself  say  as  follows,  that  is  to  say, 

4.  Before  and  at  the  time  the  said  writ  was  served  as  aforesaid, 
there  was  due  to  me,  as  landlord  of  the  [messuage,  land  and]  premises 
mentioned  in  the  said  writ,  and  for  the  recovery  of  the  possession  of 
■which  this  action  is  brought,  from  the  said  C.  D.,  who  was  then 

tenant  thereof,  £ for  half  a  year's  rent  of  the  same,  which  became 

due  on last  ["and  also  the  further  sum  of  £ for  previous 

arrears  of  rent  of  the  said  premises  then  and  still  remaining  unpaid, 

making  together  £ ,"  omit  this  in  brackets  if  no  more  than  half 

a  year's  rent  is  due],  under  and  by  virtue  of  an  indenture  of  lease  [or 

"lease  in  writing"],  dated  the day  of ,  a.d.  18 — ,  and  made 

between  me  and  the  said  C.  D. 

5.  Before  and  at  the  time  of  the  said  service  of  the  said  writ,  and  at 
the  time  I  claim  by  the  said  writ  to  have  been  entitled  to  the  posses- 
sion of  the  said  [messuage,  land  and]  premises,  I  had  power  to  re-enter 
upon  the  said  [messuage,  land  and]  premises,  by  virtue  of  the  said 
lease  and  a  condition  or  proviso  for  re-entry  in  that  behalf  contained 
therein  for  the  non-payment  of  the  rent  so  in  arrear  as  aforesaid. 

6.  There  was  not  on  the day  of last,  or  at  the  time  of  the 

service  of  the  said  writ,  a  sufficient  distress  to  be  found  on  the  said 
[messuage,  land  and]  premises  sought  to  be  recovered  in  this  action, 

or  any  part  thereof,  to  countervail  the  said  sum  of  £ ,  which  as 

aforesaid  became  due  to  the  said  plaintiff  for  the  half  year  ending  on 
the  said day  of ,  a.d.  (a). 


3.  Tlie  like,  where  the  Tenant  cannot  he  Served,  or  no  Tenant  in  Pos- 
session, and  Copy  of  Writ  fixed  on  Premises  (b). 

[Proceed  as  directed  in  the  preceding  form,  but  state  the  fojcts 
showing  that  the  tenant  cannot  be  legally  served,  or  that  no  tenant  is 
in  actiml  possession,  which  may  be  as  in  tfte  forms,  ante,  Nos.  28,  30, 
ante,  522,  523.     State  the  affixing  of  the  copy  of  the  rcrit  thus:] 

On instant  [or  "last"]  I  affixed  the  said  copy  of  the  said  writ 

upon  the  door  of  the  dwelling-house,  for  the  recovery  of  which  and 
other  the  premises  mentioned  in  the  said  writ  tliis  action  is  brought. 

(a)  It  must  be  sworn  positively  that  no  sufficient  distress  was  to  be  found 
{Doe  V.  Roe,  2  Dowl.  413;  Doe  v.  Roe,  1  Dowl.,  N.  S.,  180),  unless  where 
search  for  the  distress  has  been  prevented  by  the  tenant  preventing  access 
to  the  premises  {Doe  v.  Roe,  5  D.  &  L.  272),  and  then  that  fact  should  be 
stated.  If  more  than  half  a  year's  rent  is  sworn  to  be  due,  it  is  sufficient  to 
allege  that  no  sufficient  distress  is  to  be  found  on  the  premises  countervailing 
the  arrears.    {Cross  v.  Jordan,  22  L.  J.,  Exch.,  70.) 

(i)  See  as  to  this,  2  Prac.  10th  ed.  1019.  The  words  of  the  Act  are,  "  In 
case  the  same  cannot  be  legally  served,  or  no  tenant,  such  landlord  or  lessor 
may  affix  a  copy  thereof  upon  the  door  of  any  demised  messuage,  or  in  case 
such  action  of  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then 
upon  some  notorious  place  of  the  lands,  tenements  or  hereditaments  com- 
prised in  such  writ  in  ejectment" 
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4.  Order  for  leave  to  sign  Judgment  (a). 

B.'\     Upon  reading  the  affidavit  of  ^.  B.  and  P.  A.,  I  do  order  that 
V.  >the  plaintiff  be  at  liberty  to  sign  judgment  in  this  action,  pur- 

D.  y  suaut  to  the  C.  L.  P.  Act,  1862,  s.  210.     Dated  . 

{Judge^s  or  baron's  sk/nature.) 


5.  Appearance,  and  the  other  Forms  of  Proceedings. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  616,  &c. 


6.  Summons  to  stay  Proceedings  upon  Payment  of  Pent  and  Arrears, 
with  Costs,  under  C.  L.  P.  Act,  1862,  s.  212  {b). 
[Formal  parts  as  usual,~\  "  to  show  cause  why  it  should  not  be  re- 
ferred to  one  of  the  masters  to  compute  the  rent  and  arrears  of  rent 
due  from  the  defendant  to  the  plaintiff,  and  to  tax  the  plaintiflF's  costs 
of  this  action  ;  and  why,  upon  the  defendant  paying  to  the  plaintiff,  or 
to  his  attorney  in  this  action,  or  in  case  either  of  them  shall  refuse  to 
accept  the  same,  paying  into  court  what  the  master  shall  find  due  and 
allow  for  the  said  rent  and  arrears  and  costs,  all  further  proceedings  in 
this  action  should  not  be  stayed." 


7.  Order  thereon. 
[^Formal  parts  as  usual.']  "  I  do  order,  that  it  be  referred  to  one  of 
the  masters  to  compute  the  rent  and  arrears  of  rent  due  from  the  de- 
fendant to  the  plaintiff,  and  to  tax  the  plaintiff's  costs  in  this  action ; 
and  that,  upon  the  defendant  paying  to  the  plaintiff,  or  to  his  attorney 
in  this  action,  or,  in  case  either  of  them  shall  refuse  to  accept  the  same, 
paying  into  court  what  the  master  shall  find  due  and  allow  for  the  said 
.  rent  and  arrears  and  costs,  all  further  proceedings  in  this  action  [as  to 
the  nonpayment  of  rent]  be  stayed,  [with  liberty  for  the  plaintiff  to 
proceed  on  any  title  other  than  for  nonpayment  of  rent(c)]." 

{Judge's  signature.) 


Sect.  III. — Ejectment  by  Landlord  upon  the  Termination 
OP  A  Tenancy  under  C.  L.  P,  Act,  1852,  s.  213  {d). 

1.  Demand  of  Possession  according  to  the  213^^  section  of  the  Act, 
where  the  Tenancy  expired  by  Effluxion  of  Time. 
Sir, 

1  hereby  [or  if  by  an  agent  say  "as  agent  for  Mr.  A.  B., 
your  landlord,  and  on  his  behalf"],  according  to  the  statute  in  that 
behalf,  demand  of  and  require  you  immediately  to  quit  and  deliver  up 

(a)  This  order  is  obtained  ex  parte  on  laying  before  the  judge  the  above 
affidavit 

(6)  See  2  Prac.  10th  ed.  1020. 

(c)  Omit  the  words  in  brackets  if  the  ejectment  is  for  any  other  forfeiture 
besides  nonpayment  of  rent. 

{d)  See,  in  general,  2  Prac.  10th  ed.  1022. 

By  C.  L.  P.  Act,  1852,  s.  213,  "  Where  the  term  or  interest  of  any  tenant 
now  or  hereafter  holding  under  a  lease  or  agreement  in  writing  any  lands. 
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to  me  [or  "  the  said  A.  J5."]  possession  of  the  dwelling-house,  [lands] 

and  premises,  with  the  appurtenances,  situate  in  the  parish  of ,  in 

the  county  of ,  wnich  you  held  as  tenant  thereof,*  under  and  by 

virtue  of  a  lease  [or  "  agreement  in  writing"]  bearing  date ,  for 

the  term  of years,  which  expired  on  or  about  the day  of 

last  \or  "instant"].     Dated  this day  of ,  185 — . 

To  Mr.  C.i?.  A.B. 

[or  «  E.  F.,  agent  for  the  said  A,  B."] 


2.  Tlie  like,  where  Tenancy  expired  by  Notice  to  quit. 
[As  in  the  preceding  form  to  the  asterisk* ,  and  then  thus:'\  as  tenant 
thereof  from  year  to  year,  and  which  tenancy  was  determined  by  a 
regular  notice  to  quit  given  to  [or  "  by"]  you  in  that  behalf.     Dated 

this day  of ,  185 — . 

To  Mr.  C.  D.  A.  B. 

[or  "  E.  F.,  agent  for  the  said  A.  J5."] 

tenements  or  hereditaments,  for  any  term  or  number  of  years  certain,  or 
from  year  to  year,  shall  have  expired  or  been  determined  either  by  the  land- 
lord or  tenant  by  regular  notice  to  quit,  and  such  tenant,  or  any  one  holding 
or  claiming  by  or  under  him,  shall  refuse  to  deliver  up  possession  ac- 
cordingly, after  lawful  demand  in  writing,  made  and  signed  by  the  landlord 
or  his  agent,  and  served  personally  upon  or  left  at  the  dwelling-house  or 
usual  place  of  abode  of  such  tenant  or  person,  and  the  landlord  shall  there- 
upon proceed  by  action  of  ejectment  for  the  recovery  of  possession,  it  shall 
be  lawful  for  him,  at  the  foot  of  the  writ  in  ejectment,  to  address  a  notice  to 
such  tenant  or  person  requiring  him  to  find  such  bail,  if  ordered  by  the  court 
or  a  judge,  and  for  such  purposes  as  are  hereinafter  next  specified ;  and 
upon  the  appearance  of  the  party  on  *  an  affidavit  of  service  of  the  writ  and 
notice,  it  shall  be  lawful  for  the  landlord  producing  the  lease  or  agreement, 
or  some  counterpart  or  duplicate  thereof,  and  proving  the  execution  of  the 
same  by  affidavit,  and  upon  affidavit  that  the  premises  have  been  actually  . 
enjoyed  under  such  lease  or  agreement,  and  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  regular  notice  to  quit,  as  the  case  may 
be,  and  that  possession  has  been  lawfully  demanded  in  manner  aforesaid, 
to  move  the  court  or  apply  by  summons  to  a  judge  at  chambers  for  a  rule  or 
summons  for  such  tenant  or  person  to  show  cause,  within  a  time  to  be  fixed 
by  the  court  or  judge,  on  a  consideration  of  the  situation  of  the  premises, 
why  such  tenant  or  person  should  not  enter  into  a  recognizance  by  himself 
and  two  sufficient  sureties  in  a  reasonable  sum  conditioned  to  pay  the  costs 
and  damages  which  shall  be  recovered  by  the  claimants  in  the  action  ;  and 
it  shall  be  lawful  for  the  coiurt  or  judge  upon  cause  shown,  or  upon  affidavit 
of  the  service  of  the  rule  or  summons  in  case  no  cause  shall  be  shown,  to 
make  the  same  absolute  in  the  whole  or  in  part,  and  to  order  such  tenant  or 
person,  within  a  time  to  be  fixed,  upon  a  consideration  of  all  the  circum- 
stances, to  find  such  bail  with  such  conditions  and  in  such  manner  as  shall 
be  specified  in  the  said  rule  or  summons,  or  such  part  of  the  same  so  made 
absolute ;  and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall 
lay  no  ground  to  induce  the  court  or  judge  to  enlarge  the  time  for  obeying 
the  same,  then  the  lessor  or  landlord,  filing  an  affidavit  that  such  rule  or 
order  has  been  made  and  served  and  not  complied  with,  shall  be  at  liberty 
to  sign  judgment  for  recovery  of  possession  and  costs  of  suit  in  the  form 
contained  in  the  Schedule  (A)  to  this  Act  annexed,  marked  No.  21,  or  to 
the  like  efiFect" 

•  These  are  the  words  of  the  act,  but  it  is  submitted  that  the  enactment 
should  be  read  thus : — "  and  upon  the  appearance  of  the  party,  or  •  in  case  qf 
non-appearance '  on  '  making '  an  affidavit"  &c. :  (see  the  prior  Act,  1  Geo. 
4,  c.  87,  s.  1.) 
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3^4.  Writ  and  Notice  (a). 

[The  writ  is  the  same  as  in  ordinary  cases,  see  ante,  614,  but  at  the 
foot  of  it  add  the  following  notice:^ 

To  C.  D.  tlie  above-named  defendant. 

Take  notice,  that  you  will  be  required,  if  ordered  by  the  court  or 
a  judge,  to  give  bail  by  yourself  and  two  sufficient  sureties  conditioned 
to  pay  the  costs  and  damages  which  shall  be  recovered  by  the  claimant 
in  this  action. 

Yours,  &c. 
A.  B.  the  above-named  claimant. 


6.  Affidavit  to  obtain  Hulefor  Bail,  Sfc,  according  to  C.  L.  P.  Act, 
1852,  8.  213,  where  Tenant  held  under  a  Lease  under  Seal{b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.  of ,  the  above-named  plaintiff,  and  I,  P.  A.  of , 

attorney  in  this  cause  for  the  above-named  plaintiff,  sevei-ally  make 
oath  and  say, 

And  first,  I  the  said  A.  B.  for  myself  say  as  follows,  that  is  to  say, 

1.  This  action  is  brought  for  the  recovery  of  a  messuage,  [farm, 
lands,  tenements]  and  premises,  with  the  appurtenances,  situate  in  the 
parish  of ,  in  the  county  of ,  formerl}'^  held  by  the  said  above- 
named  C.  D.  as  tenant  thereof  to  me  under  and  by  virtue  of  an  inden- 
ture of  lease,  a  counterpart  (c)  of  which  is  exhibited  to  me  at  the  time 
of  swearing  this  my  affidavit,  and  is  marked  (A.) 

2.  The  said  lease  was  duly  executed  by  me,  and  is,  as  I  believe,  in 
the  possession  of  the  said  C.  D.  (d). 

3.  The  said  term  and  interest  of  the  said  C.  D.  expired  on  the 

day  of last,  and  the  said  C.  D.  was  possessed  of  and  held  and 

actually  enjoyed  the  said  messuage,  [farm,  lands,  tenements]  and 
premises,  with  the  appurtenances,  under  and  by  virtue  of  the  said  lease, 
from  the  commencement  of  the  term  therein  mentioned,  until  the  expi- 
ration thereof  as  aforesaid,  and  hath  continued  from  thence  hitherto  to 
hold,  and  still  doth  hold  the  same. 

And  I,  the  said  P.  A.  for  myself,  say  (e)  as  follows,  that  is  to  say, 

4.  On  or  about  the day  of ,  a.d. ,  I  was  present  and 

did  see  the  said  C.  D.  duly  sign,  seal,  deliver  and  execute  the  said 
counterpart  of  the  said  lease,  and  the  name  C.  D.  thereunto  subscribed 
as  the  party  executing  the  same  is  of  the  handwriting  of  the  said  C.  D., 
and  the  name  P.  A.  thereunto  subscribed  as  a  witness  of  the  execution 
thereof  is  of  the  proper  handwriting  of  me  this  deponent. 

5.  I  did  on  the  day  of instant  [or  "  last"],  being  after 

the  expiration  of  the  said  term  and  interest  of  the  said  C.  Z>.  in  the  said 


(a)  The  form  of  this  notice  is  given  by  the  C.  L.  P.  Act,  1852,  Schedule 
(A),  No.  21. 

(b)  See  2  Prac.  10th  ed.  1024.     See  another  form,  Cole  on  Eject.  717. 

(c)  "  The  lease  or  agreement,  or  some  counterpart  or  duplicate  thereof, 
must  be  produced."     See  C.  L.  P.  Act,  1852,  s.  213. 

{d)  It  seems  this  paragraph  is  not  absolutely  necessary. 
(e)  This  party  need  not  be  the  attesting  witness  to  the  lease.    See  2  Pr. 
10th  ed.  1024. 
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messuage,  [farm,  lands,  tenements]  and  premises,  personally  serve  the 
said  C.  D.  with  a  demand  in  -WTiting  of  the  possession  of  the  said 
messuage,  [farm,  lands,  tenements]  and  premises  \if  not  a  personal 
service  leave  out  the  word  "  personally,"  and  say  "  by  leaving  the 
same  for  him  with  a  servant  of  the  said  C.  D.  at  his  then  dwelling- 
house  and  usual  place  of  abode,  situate  in ,"  as  the  case  is\  which 

said  demand  was  directed  to  the  said  C  D.  and  was  signed  by  the  said 
A.  B.,  and  was  and  is  as  follows  \Jiere  copy  the  demand]  (a). 
And  I  the  said  A.  B.  further  say, 

6.  That  I  caused  the  said  C  D.  to  be  served  with  the  said  demand 
as  aforesaid,  in  order  that  I  might  obtain  possession  of  the  said  mes- 
suage, [farm,  lands,  tenements]  and  premises :  but  the  said  C.  D. 
thereupon  refused  and  hath  yet  hitherto  refused  and  neglected  to  de- 
liver up  the  possession  thereof  to  me,  and  the  said  premises  have  not 
nor  hath  any  part  thereof  been  delivered  up  to  me  or  to  any  person  on 
my  behalf. 

And  I  the  said  P.  A.  further  say, 

7.  That  I  did  on  [here  state  a  service  of  the  writ  and  notice,  which 
may  be  framed  from  the  forms,  ante,  521,  &c.] 

8.  That  the  said  C.  D.  on last  \or  "  instant"]  appeared  to  the 

said  writ,  A.  B. 

Sworn  [&c.  as  usual,  see  post,  "Affidavits  "'\  P.  A, 


6.  The.  like,  where  Tenant  held  from  Year  to  Year  under  a  written 
Agreement. 

In  the  Q.  B.  [«C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I,  A.  B.  of ,  the  above-named  plaintiff,  and  I,  P.  A.  of , 

attorney  in  this  cause  for  the  above-named  plaintiff,  severally  make 
oath  and  say, 

And  first,  I  the  said  A.  B.  for  myself  say  as  follows,  that  is  to  say, 

1.  This  action  is  brought  for  the  recovery  of  a  messuage,  [farm, 
lands,  tenements]  and  premises,  with  the  appurtenances,  situate  in  the 

parish  of ,  in  the  county  of ,  formerly  held  by  the  said  C.  D. 

the  above-named  defendant,  as  tenant  thereof  from  year  to  year  to  me 
tinder  and  by  virtue  of  an  agreement  in  writing,  which  agreement  is 
exhibited  to  me  at  the  time  of  sweariug  this  my  affidavit,  and  is 
marked  (A)  {b). 

2.  The  said  agreement  was  duly  signed  and  executed  by  the  said 

C,  D.  on  the day  of ,  a.d.  18 — ,  and  was  also  duly  signed 

and  executed  by  me  on  the  same  day. 

3.  The  said  C.  D.  was  possessed  of  and  actually  enjoyed  the  said 
messuage,  [farm,  lands,  tenements]  and  premises,  with  the  appurte- 
nances, from  the day  of ,  a.d. ,  under  and  by  virtue  of 

the  said  agreement,  as  tenant  from  year  to  year  as  aforesaid,  until  the 


(a)  If  on  the  service  of  the  demand  the  tenant  refuse  to  give  up  posses- 
sion, state  such  fact  in  the  affidavit.  If  there  is  no  such  refusal,  you  should 
state  facts  in  your  affidavit  showing  that  there  was  a  verbal  refusal  on  the 
part  of  the  defendant  to  give  up  possession  before  the  ejectment  was 
brought, 

(Jb)  The  agreement,  or  some  counterpart  or  duplicate  thereof,  must  be 
produced  :  (see  C.  L.  P.  Act,  1852,  s.  213,  ante,  543,  544.) 
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day  of last  [or  "  instant"],  when  his  tenancy  as  such  tenant 

from  year  to  year  was  determinea  by  a  notice  to  quit  in  writing, 
hereinafter  mentioned;  and  the  said  C  D.  hath  continued  from  thence 
hitherto  to  hold  and  still  doth  hold  the  same. 

And  I,  the  said  P.  A.,  for  myself  say  as  follows,  that  is  to  say, 

4.  I  did,  on  the day  of fast  [or  "  instant"],  personally 

serve  the  said  C.  D.  with  a  regular  notice  to  quit  the  said  messuage, 

[farm,  lands,  tenements  and  premises,  with  the  appurtenances,  at 

[if  not  a  personal  service  leave  out  the  word  "  personally,"  UTid  say 
"  by  leaving  the  same  for  him  at  his  dwelling-house  and  usual  place  of 

abode,  situate  in ,"  as  the  case  may  be'],  which  said  notice  to  quit 

was  in  writing  and  directed  to  the  said  C.  D.,  and  was  signed  by  the 
said  A.  B.,  and  was  and  is  as  follows  [here  copy  it]  (a). 

5.  I  did,  on  the day  of last,  [personally]  serve  the  said 

C.  D.  with  a  demand  in  writing  of  the  possession  of  the  said  messuage, 
[farm,  lands,  tenements]  and  premises  [if  not  a  personal  service  leave 
out  the  word  "  personally,"  and  say  *'  by  leaving  the  same  for  him 
Avith  a  servant  of  him  the  said  C.  D.  at  his  dwelling-house  and  usual 

place  of  abode,  situate  in "]  :  which  said  demand  was  directed  to 

the  said  C  2?.,  and  was  signed  by  the  said  A.  B.,  and  was  and  is  as 
follows  [here  copy  it]  (b) : 

And  I,  the  said  A.  B.,  further  say, 

6.  That  the  year  of  the  tenancy  aforesaid  ended  on  the  [25th  day  of 
December]  last ;  and  that  I  caused  the  said  notice  to  quit  to  be  served 
upon  the  said  C.  D.  as  aforesaid,  for  the  purpose  of  determining  the 
said  tenancy  on  the  [2oth  day  of  December]  last ;  and  that  I  caused 
the  said  C.  D.  to  be  served  with  the  said  demand  in  writing  as  afore- 
said, in  order  that  I  might  obtain  possession  of  the  said  messuage, 
[farm,  lands,  tenements]  and  premises :  but  the  said  C  D.  hath  yet 
hitherto  neglected  and  refused  to  deliver  up  the  possession  thereof  to 
me,  and  the  said  premises  have  not  nor  hath  any  part  thereof  been 
delivered  up  to  me,  or  to  any  person  on  my  behalf. 

And  I,  the  said  P.  A.,  further  say, 

7.  That  I  did  on  [&c.  here  state  a  service  of  the  vrrit  and  notice, 
which  may  be  framed  from  the  forms,  ante,  521,  Sfc] 

8.  That  the  said  C.  D.  on last  [or  "  instant"]  appeared  to  the 

said  writ. 

Sworn  [&c.  as  ustuzl,  Bee  post,  "  Affidavits."] 


7.  Summons  to  show  Cause  why  Defendant  shovdd  not  put  in  Bail. 

[Formal  parts  as  usual  (c),]  "  to  show  cause  why,  within  a  time  to 
be  fixed  by  me,  the  defendant  should  not,  under  the  act  of  parliament 


(a)  As  to  the  propriety  of  setting  out  the  notice  to  quit,  see  Doe  d.  Top- 
ping V.  Boast,  7  Dowl.  487  ;  2  Pr.  10th  ed.  1024. 

(6)  If  the  tenant,  on  this  demand  being  made,  refused  to  give  up  posses- 
sion of  the  premises,  state  such  fact  in  the  affidavit.  If  there  is  no  such 
refusal  you  should  state  facts  in  the  affidavit  showing  that  there  was  a  vir- 
tual refusal  by  the  tenant  to  give  up  possession  before  the  action  of  eject- 
ment was  brought. 

(c)  The  defendant  should  be  called  on  to  show  cause  at  a  time  to  be  fixed 
by  the  judge  on  a  consideration  of  the  situation  of  the  premises :  (see  the 
C.  L.  P.  Act,  1852,  8.  213,  ante,  543, 544;  and  2  Fr.  10th  ed.  1025. 
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in  that  behalf,  enter  into  a  recognizance  by  himself  and  two  sufficient 
sureties,  in  a  reasonable  sum,  conditioned  to  pay  the  costs  and  damages 
which  shall  be  recovered  in  this  action  by  the  said  plaintiff,  pursuant 
to  the  C.  L.  P.  Act,  1852,  s.  213." 


8.  Order  thereon. 

{^Formal parts  as  usual,']  "  I  do  order  that  the  defendant  do,  within 

days  next  ensuing,  enter  into  a  recognizance  bj'  himself,  and  two 

sufficient  sureties,  in  the  sum  of  £ ,  conditioned  to  pay  the  costs 

and  damages  which  shall  be  recovered  in  this  action  by  the  plaintiff, 
pursuant  to  the  C.  L,  P.  Act,  1852,  s.  213." 


9.  Affidamt  of  Service  thereof,  and  of  Non-compliance  therewith  (a). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  C.  C.  of ,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  The  order  hereunto  annexed,  marked  (A),  was  duly  made  as  it 
purports  to  have  been. 

2.  [State  the  service  of  the  order;  see  the  general  form  given,  post, 
"  Summonses  and  Orders.""] 

3.  The  said  C.  D.  has  not  as  yet  complied  with  the  said  order,  and 
no  bail  has  been  put  in  or  recognizances  entered  into  pursuant  to  the 
said  order. 

Sworn  [&c.  ai  usual,  s^post,  "Affidavits."] 


10.  Judgment  where  Tenant  neglects  to  find  Bail  (b). 

In  the  Queen's  Bench. 

The day  of ,  a.d.  18—. 

{date  of  writ.) 
Yorkshire  >      On  the  day  and  year  above  written,  a  writ  of  our  lady 
to  wit.     \  the  Queen  issued  forth  of  this  court,  with  a  notice  there- 
under written,  the  tenor  of  which  writ  and  notice  follows  in  these 
words ;   that  is  to  say  [here  copy  the  tcrit  and  notice  at  foot]  :  And 

C  D.  has  appeared  by ,  his  attorney  [or  "  in  person"]  to  the 

said  writ,  and  has  been  ordered  to  give  bail,  pursuant  to  the  statute, 
and  has  failed  so  to  do :  Therefore  it  is  considered  that  the  said  [here 
insert  name  of  landlord]  do  recover  possession  of  the  land  in  the  said 

writ  mentioned,  with  the  appurtenances,  together  with  £ for  costs 

of  suit 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


(o)  See  C.  L.  P.  1852,  s.  213,  ante,  543,  n. ;  and  2  Pr.  10th  ed.  1025. 
(5)  This  form,  except  as  to  the  direction  at  the  foot  of  it,  is  prescribed  by 
the  C,  L.  P.  Act,  1852,  Schedule  (A),  No.  21  :  (see  sect.  213,  ante,  543,  n.) 
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1 1 .  Recognizance  of  Bail  (a). 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

t^t.!  AS.  against  C.i>. 

Ejectment  for  the  recovery  of [^describe  the  property  as  in  the 

writ'],  with  the  appurtenances,  in  the  parish  of ,  in  the  county  of 

The  sureties  are — 

B.  B.  of ,  in  the  county  of [butcher], 

and 

T.  B.  of ,  in  the  county  of [tailor]. 

Recognizance  of  the  above-named  defendant  (6)  ) 

and  his  sureties,  in  £ .  J 

By  rule  of  court  [or  "  by  order  of  the  Honour- 
able Mr.  Justice  [or  '  Baron'] "],  dated 

the day  of ,  18 — . 

G.  H.of , 

Defendant's  attorney  [or  **  agent."] 
Taken  and  acknowledged  conditionally,  this  ) 

day  of ,  18 — .  J 

Before  me, 

{Judge's  signature.) 

Acknowledgment  of  the  above  Recognizance. 

You  do  jointly  and  severally  acknowledge  to  owe  to  the  above- 
flamed  A.  B.  the  sum  of  £ ,  on  condition  that  you,  C.  D.,  shall 

pay  the  costs  and  damages  (if  any)  which  shall  be  recovered  by  tlie 
said  ^.  jS.  in  this  action. 

Are  you  content  ? 

12.  Affidavit  of  taking  of  Bail  before  a  Commissioner. 
[See  the  form,  ante,  401.] 


13.  Affidavit  of  Sufficiency  of  Bail. 
[See  the  form,  ante,  391,  401.] 


(a)  By  C.  L.  P.  Act,  1852,  s,  216,  "  All  recognizances  and  securities 
entered  into  as  last  aforesaid  may  and  shall  be  taken  respectively  in  such 
manner  and  by  and  before  such  persons  as  are  provided  and  authorized  in 
respect  of  recognizances  of  bail  upon  actions  and  suits  depending  in  the 
court  in  which  any  such  action  of  ejectment  shall  have  been  commenced; 
and  the  officer  of  the  same  court  with  whom  recognizances  of  bail  are  filed 
shall  file  such  recognizances  and  securities,  for  which  respectively  the  sum 
of  two  shillings  and  sixpence,  and  no  more,  shall  be  paid ;  but  no  action  or 
other  proceeding  shall  be  commenced  upon  any  such  recognizance  or  secu- 
rity after  the  expiration  of  six  months  from  the  time  when  possession  of  the 
{•remises,  or  any  part  thereof,  shall  have  actually  been  delivered  to  the  land- 
ord  :•'  (see  further  2  Pr,  10th  ed.  1025,  1026.) 
(6)  The  defendant  as  well  as  the  bail  joins  in  this  recognizance. 
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.  14.  Notice  of  filing  Recognizance  of  Bail,  Sfc. 
[See  the  form,  ante,  389.] 


15.  Notice  of  Exception  to  the  Bail. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  V.  C.  D. 

I  have  excepted  to  the  sureties  put  in  for  the  defendant  in  this  cause, 
and  require  them  to  justify  on  oath  as  sufficient  sureties  for  the  said 

defendant.     Dated . 

Yours,  &c. 
To  Mr.  D.  A.,  P.  A. 

defendant's  attorney  plaintiff's  attorney 

[or  "  agent."]  [or  "  agent."] 

16.  Notice  of  Justification. 

[Same  as  forms,  ante,  395,  403,  hut  instead  of  calling  the  parties 
"  bail,"  call  them  "  sureties."] 


17.  Sale  for  Allowance, 
call  them  "  sureties."] 


[Same  as  form,  ante,  398,  but  instead  of  calling  the  parties  "  bail," 


18.  The  Issue. 

The  same  as  in  ordinary  cases  j  see  2  Pr.  10th  ed.  1025 ;  and  Smith 
V.  Telt,  23  L.  J.,  Exch.,  93 


19.  Nisi  Prius  Record. 
See  ante,  534. 


20.  Postea,  Sfc.  on  a  Nonsuit. 

See  the  form  of  postea,  ante,  535 ;  and  the  form  of  the  judgment, 
ante,  536. 


21.  Postea,  SfC.  on  a  Verdict  for  Defendant. 

See  the  form  of  postea,  ante,  535 ;  and  the  form  of  the  judgment, 
ante,  536. 


22.  Postea  for  Plaintiff  where  Defendant  appeared  at  Trial  (a). 

[Proceed  as  in  the  form,  ante,  534,  No.  69,  to  the  icords  "as  in 
the  writ  alleged,"  inclusive,  and  then  thus:']   And  this  action  being 

(a)  See  the  C.  L.  P.  Act,  1852,  s.  214;  2  Pr.  10th  ed.  1025 ;  see  other 
forms.  Cole  on  Eject,  778. 
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brought  by  the  said  A.  B.,  as  landlord,  against  the  said  CD.,  as 
tenant  of  the  said  land  [and  premises],  and  for,  by  reason  and  on 
account  of  his  the  said  C.  D.'b  interest  in  the  said  land  as  such  tenant 
as  aforesaid  having  expired  [or  "  determined"],  and  it  appearing  upon 
the  trial  of  this  cause  that  the  attorney  in  this  cause  for  the  said  C.  D. 
hath  been  duly  served  with  due  notice  of  the  said  trial  of  this  cause, 
the  jury  aforesaid,  upon  their  oath  aforesaid,  under  the  statute  in  that 

behalf,  find  and  assess  at  the  sum  of  £ the  damages  of  the  plaintiff 

to  be  paid  by  the  defendant  to  the  plaintiff  for  the  mesne  profits  of  the 

said  land  [and  premises],  which  have  accrued  from  the day.  of 

,  being  the  day  of  the  said  expiration  [or  "  determination"]  of  the 

said  A.B.'s  interest  in  the  said  land  [and  premises]  as  such  tenant  as 
aforesaid,  down  to  the  time  of  the  verdict  given  in  this  cause  [<w  "  to 

the day  of  ,  a.d. "  (a)],  over  and  above  his  costs  of 

suit.     Therefore,  &c. 


23.  Judgment  thereon  (b). 

[Copy  the  issue  and  the  postea  and  then  proceed  thus :]  Therefore 
it  is  considered  that  the  said  -4.  JB.  do  recover  against  the  said  C.  D. 
the  possession  of  the  said  land  [and  premises]  in  the  said  writ  men- 
tioned, with  the  appurtenances ;  and  also  the  said  sum  of  £ so 

assessed  and  found  due  as  aforesaid  as  the  damages  of  the  plaintiff  for 
the  said  said  mesne  profits  of  the  said  land  [and  premises]  with  the 

appurtenances,  which  have  accrued  as  aforesaid;  and  also  £ for 

the  said  A.  B.'a  costs  of  suit. 

[Insert  the  usual  marginal  note,  ante,  241.] 


24.  Habere  Facias  and  Ft.  Fa.  on  such  Judgment. 

[The  tcrit  of  habere  facias  will  be  the  same  as  in  the  form,  No.  81, 
ante,  537;  and  then  proceed  thus:"]  And  we  also  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  courty,  but  that  you 
enter  the  same  and  of  the  goods  and  chattels  of  the  said  C.  D.  in  your 

bailiwick  you  cause  to  be  made  £ ,  which  the  said  A.  B.  lately 

in  our  said  court,  in  the  said  action,  recovered  against  the  said  C.  D. 
for  the  damages  of  the  said  A.  B.  for  certain  mesne  profits  of  the  said 
land  [and  premises]  with  the  appurtenances,  whereof  the  said  C.  D.  is 

convicted;  and  also  £ ,  which  the  seid  A.  B.  lately  in  our  said 

court  recovered  against  the  said  C.  D.  for  the  said  A.  B.'s  costs  of  the 
said  suit,  whereof  the  said  C.  D.  is  also  convicted,  together  with  in- 
terest upon  the  said  sums  at  the  rate  of  £4  per  cent,  per  annum,  from 

the day  of ,  a.d.  18 — ,  on  which  day  the  judgment  aforesaid 

was  entered  up ;  and  have  such  monies  and  interest  as  aforesaid  in  our 
said  court  immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.  B.  [&c.  Conclude  as  inform,  ante,  637.] 


(a)  The  words  of  the  C.  L.  P.  Act,  1852,  s.  214,  are,  "down  to  the  time 
of  the  verdict  given  in  the  caase,  or  to  some  preceding  day  to  be  specially 
mentioned  therein." 

(6)  See  2  Pr.  10th  ed.  1026. 
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25.  Order  to  stay  Judgment  or  Execution,  on  condition  that  the 
Tenant  enter  into  a  Recognizance  not  to  commit  Waste,  Sfc.  (a). 

S.  "^       Upon  application  of  Mr. ,  of  counsel  for  the  defendant 

V.  >  [or  "  of  the  defendant"],  I  do  order  that  judgment  on  the  ver- 
D.  y  diet  in  this  action  [or  "  that  execution  in  this  action"]  be  stayed 

until  the  [fifth]  day  of  next term  ;  on  condition  that  within  four 

days  from  this  day  (being  the  day  of  the  trial)  the  defendant  shall 
actually  find  security,  by  the  recognizance  of  himself  and  two  sufficient 

sureties,  in  the  sum  of  £ ,  conditioned  not  to  commit  any  waste,  or 

act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not  to  sell  or 
carry  of  any  standing  crops,  hay,  straw  or  manure  produced  or  made 
(if  any)  upon  the  premises,  and  which  may  happen  to  be  thereupon 
from  the  day  on  which  the  said  verdict  was  given  to  the  day  on  which 
execution  shall  finally  be  made  upon  the  judgment,  or  the  same  be  set 

aside,  as  the  case  may  be.     Dated . 

{Judge's  or  Baron's  signature.) 


26.  Recognizance  not  to  commit  Waste,  Sfc.  where  Judge  stays 
Execution. 

[The  form  of  the  recognizance  is  as  ante,  549.  The  following  is  the 
farm  of  the  acknowledgment  of  it ;]  You  do  jointly  and  severally  ac- 
knowledge to  owe  the  above-named  A.  B.  the  sum  of  £ {the  sum 

named  by  the  judge),  on  condition  that  you,  C.  D.  do  not  commit  any 
waste,  or  act  in  the  nature  of  waste,  or  other  wilful  damage,  or  sell  or 
carry  off  any  standing  crops,  hay,  straw  or  manure  (if  any)  produced 
or  made  on  the  premises  in  question  in  this  action,  and  which  may 
happen  to  be  thereon,  from  the  day  on  which  the  verdict  in  this 
action  was  given,  to  the  day  on  which  execution  shall  finally  be  made 
upon  the  judgment  in  this  action,  or  the  same  judgment  be  set  aside,  as 
the  case  may  be. 

Are  you  content  ? 


Sect.  IV. — Ejectment  bt  Landlord  against  Tenant  pur- 
suant TO  C.  L.  P.  Act,  1852,  s.  217,  where  the  Right 
OF  Entry  accrues  or  Tenancy  expires  in  or  after 
Hilary  or  Trinity  Terms,  elsewhere  than  London  ob 
Middlesex  {b). 


1.  Writ  in  Ejectment. 

The  same  as  in  an  ordinary  case,  ante,  514,  except  that  it  commands 
the  defendant  to  appear  within  ten  days  after  service  thereof  instead  of 
sixteen  days;  see  C.  L.  P.  Act,  1852,  s.  217 ;  2  Pr.  lOth  ed.  1028. 


(a)  2  Pr.  10th  ed.  1026. 

{b)  See  in  general  2  Pr.  10th  ed.  1027. 
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2.  Affidavit  of  Service  of  Writ. 
The  same  as  iu  aa  ordinary  case ;  see  Cole  on  Eject.  703. 


3.  Appearance. 
Same  as  ante,  516,  517. 


4.  Notice  of  Trial. 

Same  as  ante,  124,  126,  127,  except  that  six  clear  days'  notice  will 
suffice ;  see  C.  L.  P.  Act,  1852,  8.  217.    See  2  Pr.  10th  ed.  995. 


5.  Issue  and  other  Proceedings. 

Same  as  ante,  531.    The  other  proceedings  are  the  same  as  in  an 
ordinary  case  of  ejectment. 


Sect.  V.— Ejectment  by  Mobtoagee. 

1.  Summons  for  staying.  Proceedings  on  Payment  of  Mortgage 
Money  (a). 

[Formal  parts  as  usual.'\  "  To  show  cause,  why  upon  the  defend- 
ant's bringing  into  court  in  this  action  all  the  principal  monies  and 
interest  due  to  the  plaintiff  on  his  mortgage  upon  the  premises  for 
which  this  action  is  brought;  and  also  all  such  costs  as  have  been 
expended  in  any  suit  or  suits  at  law  or  in  equity  upon  such  mortgage, 
including  the  costs  of  this  action  (such  money  for  principal,  interest 
and  costs  to  be  ascertained  and  computed  and  taxed  by  one  of  the 
masters),  the  money  so  brought  into  court  should  not  be  deemed  and 
taken  to  be  in  full  satisfaction  and  discharge  of  such  mortgage,  and 
the  defendant  be  discharged  of  and  from  the  same  accordingly ;  and 
why,  upon  the  said  money  being  so  brought  into  court,  the  plaintiff 
should  not,  at  the  costs  and  charges  of  the  defendant,  assign,  surrender 
or  reconvey  the  mortgaged  premises  and  such  estate  and  interest  as  the 
plaintiff  has  therein  unto  the  defendant  and  his  heirs  [or  "  executors 
or  administrators"],  or  to  such  other  person  or  persons  as  he  or  they 
shall  for  that  purpose  nominate  or  appoint ;  such  assignment,  surrender 
or  reconveyance  to  be  settled  by  one  of  the  masters  in  case  the  parties 
differ  about  the  same,  and  the  amount  of  such  last-mentioned  costs  and 
charges  to  be  ascertained  by  one  of  the  masters  in  case  the  parties 
differ  about  the  same ;  and  why,  upon  the  said  money  being  so  brought 
into  court  and  the  said  last-mentioned  costs  and  charges  paid  or  tendered 
to  the  plaintiff  or  his  attorney,  the  plaintiff  should  not  deliver  up  all 

(a)  This  summons  and  the  order  to  be  made  under  it  are  provided  for  by 
C.  L.  P.  Act,  1852,  ss.  219,  220.  See  the  enactments  and  practice,  2  Pr. 
10th  ed.  1029j  Cole  on  Ejectment,  469. 

B  B 
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deeds,  evidences  and  wiitings  in  his  custodj'  or  power  relating  to  the 
title  to  the  said  mortgaged  premises  unto  the  defendant  or  his  heirs 
[or  "  executors  or  administrators"],  or  to  such  other  person  or  persons 
as  he  or  they  shall  for  that  purpose  nominate  or  appoint;  and  why, 
upon  the  said  money  being  so  brought  into  court,  all  further  proceed- 
ings in  this  action  (except  for  the  purposes  aforesaid)  should  not  be 
stayed." 

2.  Order  thereon. 

[^Formal  parts  as  usuaLI  I  do  order,  that  upon  the  defendant's 
bringing  into  court  in  this  action  all  the  principal  monies  and  interest 
due  to  the  plaintiff  on  his  mortgage  upon  the  premises  for  which  this 
action  is  brought ;  and  also  all  such  costs  as  have  been  expended  in 
any  suit  or  suits  at  law  or  in  equity  upon  such  mortgage,  including 
the  costs  of  this  action  (such  money  for  principal,  interest  and  costs  to 
be  ascertained  and  computed  and  taxed  by  one  of  the  masters),  the 
money  so  brought  into  court  shall  be  deemed  and  taken  to  be  in  full 
satisfaction  and  discharge  of  such  mortgage,  and  the  defendant  be  dis- 
charged of  and  from  the  same  accordingly ;  and  I  further  order  that, 
upon  the  said  money  being  so  brought  into  court,  the  plaintiff  do,  at 
the  costs  and  charges  of  the  defendant,  assign,  surrender  or  reconvey 
the  mortgaged  premises,  and  such  estate  and  interest  as  the  plaintiff 
has  therein,  unto  the  defendant  and  his  heirs  [or  "executors,"  or  "ad- 
ministrators"], or  to  such  other  person  or  persons  as  he  or  they  shall 
for  that  purpose  nominate  or  appoint  j  such  assignment,  surrender  or 
reconveyance  to  be  settled  by  one  of  the  masters  in  case  the  parties 
differ  about  the  same,  and  the  amount  of  such  last- mentioned  costs  and 
charges  to  be  ascertained  by  one  of  the  masters  in  case  the  parties  differ 
about  the  same  ;  and  I  do  further  order  that  upon  the  said  money  being 
so  brought  into  court,  and  the  said  last-mentioned  costs  and  charges 
paid  or  tendered  to  the  plaintiff  or  his  attorney,  the  plaintiff  do  deliver 
up  all  deeds,  evidences  and  writings  in  his  custody  or  power  relating  to 
the  title  to  the  said  mortgaged  premises,  unto  the  defendant  or  his  heirs 
[or  "executors,"  or  "administrators"'],  or  to  such  other  person  or  per- 
sons as  he  or  they  shall  for  that  purpose  nominate  or  appoint ;  and  I 
do  further  order  that,  upon  the  said  money  being  so  brought  into  court, 
all  further  proceedings  in  this  action  (except  for  the  purposes  aforesaid) 
be  stayed. 

3.  Sale  Nisi  to  stay  Proceedings  on  Payment  of  Debt  and  Costs,  and 
for  a  Reconveyance  to  be  executed  and  Deeds  delivered  up  (a). 

[Formal  parts  as  v^ual,']  why  it  should  not  be  referred  to  one  of 
the  masters  to  ascertain  what  is  due  for  principal  and  interest  on  the 

mortgage  to  the  plaintiffs,  dated  the  day  of ,  18 — ,  in  the 

afBdavit  of mentioned,  and  also  to  tax  the  plaintiffs  their  costs  in 

this  action :  And  why  the  plaintiffs  should  not  accept  the  amount  of 
such  principal,  interest  and  costs  so  ascertained  to  be  due  in  discharge 
of  such  mortgage,  and  execute  an  assignment  or  reconveyance  to  the 
defendant,  or  as  the  master  shall  direct ;  such  assignment  or  reconvey- 
ance to  be  settled  by  the  master  in  case  the  parties  differ  about  the 
same :  And  why  the  plaintiffs  should  not  deliver  up  all  deeds,  evidences 


(a)  This  form  will  be  found  in  Cole,  Eject.  730. 
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and  writings  in  ftheir  or  either  of  their]  possession  relating  to  the  pre- 
mises comprised  in  such  mortgage ;  or  why,  in  case  of  [their  or  either 
of  their]  refusal  so  to  do,  the  said  principal,  interest  and  costs  should 
not  be  paid  into  court,  to  abide  the  further  order  of  the  said  court,  and 
be  deemed  and  taken  to  be  in  full  satisfaction  of  the  said  mortgage,  and 
•why  all  further  proceedings  in  this  cause  should  not  be  stayed  :  And 
that  in  the  meantime  proceedings  be  stayed,  upon  notice  of  this  rule  to 
be  given  to  the  plaintiff  or  his  attorney  in  the  meantime. 

By  the  Court. 

4.  Note  in  Writing  controverting  Right  to  Redeem,  Sfc.  (a). 
Title  of  court  and  cause. 
I,  the  undersigned,  as  the  attorney  [or  "  agent"]  of  the  plaintifl^ 
do  hereby  insist  that  the  defendant  has  not  a  right  to  redeem  the  mort- 
gaged premises  sought  to  be  recovered  in  this  action,  because  [here  state 
the  reason  why  he  is  not  so  entitled^  or  do  hereby  insist  that  the  mort- 
gaged premises  sought  to  be  recovered  in  this  action  are  chargeable 
with  other  and  different  principal  sums  than  what  appear  on  the  face 

of  the  mortgage  dated  the day  of ,  18 — ,  that  is  to  say,  with 

the  sum  of  x .  [Here  specify  the  sums  so  chargeable,  and  the  time 

of  the  advance,  arui  short  particulars  of  the  deed,  memorandum  or 

toriting  (if  any)  creating  the  further  charge.'}     Dated . 

A.  B.,  the  plaintiff  [or '' E.  P.,  of , 

attorney,   or  *  agent,'  of  the  above- 
named  plaintiff"]. 
To  the  above-named  defendant, 
and  to  Mr.  G.  H.  his  attorney 
[or  "  agent"]. 

(a)  This  form  will  be  found  in  Cole,  Eject  730. 
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CHAPTER  II. 

DISTRESS  AND  REPLEVIN. 


Sect.  I. — The  Distress 556  to  558 

II. — The  Replevin 558  to  595 


Sect.  I. — The  Distress. 

1.  Warrant  to  Distrain  for  Rent. 

To  Mr.  JB.  B.  my  bailiff. 

I  hereby  authorize  and  require  you  to  distrain  the  goods  and  chat- 
tels [and  growing  crops]  in  and  upon  the  dwelling-house  [or  "farm," 

or  "  lands"]  and  premises  of  A.  B.  in  the  parish  of ,  in  the  county 

of ,  for  £ ,  being years'  rent  due  to  me  for  the  same,  at 

-: last ;  and  to  proceed  thereon  for  the  recovery  of  the  said  rent  as 

the  law  directs.    Dated . 

Yours,  &c.  C.  D. 


2.  Inventory  of  Goods  distrained. 

An  inventory  of  the  goods  and  chattels  distrained  by  me  C.  D.,  \or 

«  B.  B.  as  bailiff  to  Mr.  C.  D."]  this day  of ,  in  the  year  of 

our  Lord  185 — ,  in  the  dwelling-house  \or  "  farm,"  or  "  lands"]  and 

premises  of  A.  B.  situate  in  the  parish  of ,  in  the  county  of 

lif  distress  made  as  bailiff"  say  "  by  the  authority  and  on  the  behalf 

of  the  said  C.  D."'],  for  £ ,  being years'  rent  due  to  me  [or 

"  to  the  said  C.  Z>.^']  at last. 

In  the  dwelling-house. 
In  the  kitchen,  one  table  [&c.  setting  out  the  goods.'\ 


3.  Notice  of  Distress. 

Mr.  A.  B.  and  all  whom  this  may  concern. 

Take  notice,  that  I  have  this  day  distrained  [or  "  that  I,  as  bailiff 
to  Mr.  C.  D.  your  landlord,  have  this  day  distrained"]  on  the  premises 
above-mentioned  the  goods  and  chattels  specified  in  the  above  inven- 
tory, for  £ — — ,  being years'  rent  due  to  me  [or  "  to  the  said 

C.  Z>."]  at last,  for  the  said  premises  ;  and  that  unless  you  pay 

the  said  rent,  with  the  charges  of  distraining  for  the  same,  within  five 
days  from  the  date  hereof,  the  said  goods  and  chattels  will  be  appraised 
and  sold,  according  to  law.     [If  you  remove  tlie  goods,  state  the  place 

where  they  are  removed  to.^    Dated . 

CD. 
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4.  The  like,  for  growing  Crops,  on  1 1  Geo.  2,  c.  19,  ».  8. 

Mr.  A.  B. 

Take  notice,  that  I  have  this  day  distrained  \or  "  that  I,  as  bailiff 
to  Mr.  C.  D.  your  landlord,  have  distrained"]  on  the  lands  and  pre- 
mises above  mentioned,  the  several  growing  crops  Specified  in  the  in- 
ventory, for  £ ,  being  [two]  quarters'  rent  due  to  me  [or  "  to  the 

said  C.  D."]  at  [Michaelmas]  last,  for  the  said  lands  and  premises; 
and  unless  you  pay  the  said  rent,  with  the  charges  of  distraining  for  the 
same,  I  shall  proceed  to  cut,  gather,  make,  cure,  carry  and  lay  up  the 
crops,  when  ripe,  in  the  bam  or  other  proper  place  on  the  said  pre- 
mises, and  in  convenient  time  sell  and  dispose  of  the  same,  towards 
satisfaction  of  the  said  rent  and  of  the  charges  of  such  distress,  ap- 
praisement and  sale,  according  to  law.     Dated . 

CD. 


5.  The  like,  for  Arrears  of  Rent-charge. 
Mr.  A.  B.  and  all  whom  this  may  concern. 

Take  notice,  that  for  and  on  the  behalf  of  C.  B.  I  have  this  day 
distrained  in  and  upon  the  farm  and  lands  called ,  in  your  posses- 
sion, in  the  parish  of ,  in  the  county  of ,  the  goods,  chattels 

and  effects  in  the  inventory  hereunder  written  mentioned,  for  £ , 

being  [one]  years'  annuity  or  rent-charge  of  £ per  annum,  due 

to  the  said  C.  D.  at  [Michaelmas]  last,  and  charged  on,  and  issuing 
and  payable  out  of,  certain  manors,  farms,  lands  and  premises  called 

,  in  the  said  parish  of ,  in  the  county  of aforesaid,  of 

which  the  farm  and  lands  first  above  mentioned  are  part  and  parcel : 
and  that  unless  the  said  arrears  of  the  said  annuity  or  rent-charge,  to- 
gether with  the  expenses  of  this  distress,  are  paid  and  satisfi«i,  the 
said  goods,  chattels  and  effects  will  be  disposed  of  according  to  law. 
Dated .  B.  B. 


6.  Memorandum  of  Tenant's  Consent  to  Landlord  continuing  in 
Possession. 

Mr.  C.  D.  and^.  F. 

I  hereby  desire  you  will  keep  possession  of  the  goods  and  chattels 
which  you  have  distrained  for  rent  due  from  me  to  you  the  said  C.  D., 

in  the  place  where  they  now  are,  being  in  the  [ room  on  the 

floor  of  the]  house.  No.  — , street,  in  the  county  of ,  for  the 

space  of days  from  the  date  hereof  [on  your  undertaking  to  de- 
lay the  sale  of  the  said  goods  and  chattels  for  that  time,  to  enable  me 
to  discharge  the  said  rent]  :  And  I  will  pay  the  expenses  of  keeping 

the  said  possession.     Dated . 

A.B. 


7.  Appraiser's  Oath. 

You  and  each  of  you  shall  well  and  truly  appraise  the  goods  and 
chattels  mentioned  in  this  inventory,  according  to  the  best  of  your  judg- 
ment.   So  help  you  God. 


8.  Memorandum  thereof. 
Memorandum :  That  on C.  D.  of 1  and  E.  F.  of ,  two 
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sworn  appraisers,  were  sworn  upon  the  Holy  Evangelists  by  me  G.  U. 

of ,  constable,  well  and  truly  to  appraise  the  goods  and  chattels 

mentioned  in  this  inventory,  according  to  the  best  of  their  judgment. 

As  witness  my  hand, 

G.  H.  constable. 
Present  at  the  time  of  swearing,  7  nr  ir 
the  said  C.  D.  and  E.  F.,  as  V  Z'^' 
above,  and  witness  thereto.       j    * 


9.  The  Appraisement. 

We,  the  above-named  C.  D.  and  E.  F.,  being  duly  sworn  upon  the 
Holy  Evangelists  by  G.  H.,  constable  above  named,  well  and  truly  to 
appraise  the  goods  and  chattels  mentioned  in  this  inventory  according 
to  the  best  of  our  judgment,  and  having  viewed  the  said  goods  and 
chattels,  do  appraise  and  value  the  same  at  the  sum  of .  As  wit- 
ness our  hands,  tliis day  of ,  185 — . 

C.  D.  I      Sworn 
E.  F.  \  Appraisers. 


Sect.  IL— Replevin. 

1.  Writ  of  Replevin  out  of  Chancery. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting  :  We  command  you,  that  justly  and  without  delay  you 

cause  to  be  replevied  to  A.  B.  his  cattle,  goods  and  chattels,  which 
C  D.  hath  taken  and  unjustly  detaineth,  as  he  saith  ;  and  afterwards 
cause  him  to  be  brought  to  justice  for  the  same,  that  we  hear  no  more 
complaint  for  want  of  justice.  Witness  ourself  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord . 


2.  Notice  to  Distrainer  of  Goods  or  Cattle  intended  to  be 
replevied  (a). 

In  the  County  Court  of ,  holden  at . 

Take  notice,  that  A.  B.  of ,  whose  goods  [or  "cattle"]  you 

have  distrained,  intends  to  replevy  the  same,  and  has  proposed  as  his 
sureties  for  the  due  prosecution  of  an  action  of  replevin  against  you  in 
the  [here  mention  the  court  in  which  the  action  is  to  be  brought],  E.  F. 

of and  G.  H.  of ,  and  that  if  you  have  any  valid  objection 

to  make  to  the  proposed  sureties,  or  either  of  them,  you  must  attend  at 

[here  insert  place  of  office  of  registrar}  on  the day  of ,  at 

the  hour  of ,  when  the  bond  will  be  submitted  to  me  for  approval. 

J.K., 
Registrar  of  the  court. 


(a)  See  19  &  20  Vict.  c.  108,  88.  63,  64. 
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3.  Notice  of  Sureties  {a). 

In  the  County  Court  of ,  holden  at . 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  the  sureties  whom  I  propose  as  my  security  in  the 
above  cause  [here  state  the  proceeding  which  has  rendered  the  sureties 
necessary']  are  [here  state  the  full  names  and  additions  of  the  sureties, 
wliether  housekeepers  or  freeholders,  and  their  residences  for  the  last 
six  months,  therein  mentioning  the  county  or  city,  places,  streets  and 
numbers,  if  any. '\    Dated  this day  of ,  185 — . 

To  the . 


4.  Affidavit  of  Justification  {h). 

In  the  County  Court  of ,  holden  at . 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I, of ,  one  of  the  sureties  for  the  defendant,  make  oath  and 

say,  that  I  am  a  housekeeper  [or  "  freeholder,"  as  the  case  may  be\ 

residing  at [describing  particularly  the  county  or  city,  the  street 

or  place,  and  the  number  of  the  house,  if  any^  ;  that  I  am  worth  pro- 
perty to  the  amount  of  £ [the  amount  required  by  the  practice  of 

the  court]  over  and  above  what  will  pay  my  just  debts  [if  security  in 
any  other  action  or  for  any  other  purpose,  add,  "  and  every  other  sum 
for  which  I  am  now  security"]  ;  that  I  am  not  bail  or  security  in  any 
other  action  or  proceeding  or  for  any  other  person  [or  if  security  in 
any  other  action  or  actions,  add,  "  except  for  C.  V.,  at  the  suit  of 

E.  F.,  in  the  court  of ,  in  the  sum  of  £ ;  for  G.  H.,  at  the 

suit  of  /.  K.,  in  the  court  of ,  in  the  sura  of  £ {specifying  the 

several  actions,  with  the  courts  in  which  they  are  brought,  and  the 
sums  in  which  he  has  become  bound)]  ;  that  this  my  property,  to  the 

amount  of  the  said  sum  of  £ [and  if  security  in  any  other  action, 

Sfc,  "  over  and  above  all  other  sums  for  which  I  am  now  security  as 
aforesaid"],  consists  of  [here  specify  the  nature  and  value  of  the  pro- 
perty in  respect  of  which  the  deponent  proposes  to  become  bondsman  as 

follows,  "  stock  in  trade,  in  my  business  of ,  carried  on  by  me  at 

,  of  the  value  of  £ ,  of  good  book  debts  owing  to  me  to  the 

amount  of  £ ,  of  furniture  in  ray  house  at ,  of  the  value  of 

£ ,  of  a  freehold  (or  '  leasehold')  farm  of  the  value  of  £ , 

situate  at ,  occupied  by ,  or  '  of  a  dwelling-house  of  the  value 

of  £ ,  situate  at ,  occupied  by ,'  or  of  other  property, 

particularizing  each  description  of  property,  vnth  the  value  thereof], 

and  that  I  have  for  the  last  six  months  resided  at [describing  the 

place  of  such  residence,  or  if  he  has  had  more  than  one  residence  during 
that  period,  state  it  in  the  same  manner  as  above  directed.^ 

Sworn,  &c. 


5.  Bond  in  Replevin  under  Sect.  65  of  19  ^  20  Vict.  c.  108  (c). 

Know  all  men  by  these  presents,  that  we,  A.  B.  of 

,  C.  D.  of and  E.  F.  of are  held  and 

firmly  bound  unto  G.  H.  (the  distrainer)  of  in 

(a)  See  the  County  Court  Rules,  134  to  138. 
(6)  See  the  135th  County  Court  Rule, 
(c)  See  2  Pr.  10th  ed.  1037. 
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I.K., 

Begistrar. 

(L.S.) 

Thit  bond  does 
not  require  a 
stamp.    See 
5  Geo.  4,  c.  41. 


£ ,  to  be  paid  to  the  said  G.  H.  at  his  certain 

attorney,  executors,  administrators  or  assigns,  for  which 
payment  to  be  made  we  bind  ourselves  and  each  and 
every  of  us  in  the  whole,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally  firmly 
by  these  presents. 

Sealed  with  our  seals,  and  dated  this day  of , 

18—. 

Whereas  the  above-named  C.  D.  and  E.  F.,  at  the 
request  of  the  said  A.  B.,  have  agreed  to  enter  into  the 

I  approve  of    above-written  obligation,  and  his  security  has  been  ap- 

this  bond.        proved  of  by ,  the  registrar  of  the  County  Court  of 

,  holden  at  ,  as  appears  by  his  allowance  in 

the  margin  hereof. 

Now,  the  condition  of  this  obligation  is  such,  that  if 
the  above-bounden  A.  B.  do  and  shall  within  one  week 
from  the  date  of  the  said  obligation  commence  an  action 
of  replevin  against  the  above-named   G.  H.   in  her 

majesty's  court  of ,  at  Westminster,  for  taking  and 

unjustly  detaining  of  certain  goods  and  chattels  of  the 

said ,  to  wit, [^here  insert  the  description  of  the 

goods  and  chattels^,  and  prosecute  such  action  with 
effect  and  without  delay,  and,  unless  judgment  be  ob- 
tained thereon  by  default,  do  and  shall  prove  before  the 

said  court  of that  he  the  said had  good  ground 

for  believing  that  the  title  to  the  hereditament  in  respect 
of  which  the  distress  was  made  was  in  question  [or 
"  that  the  title  to  a  toll  was  in  question,"  or  "  that  the 
title  to  a  market  was  in  question,"  or  "  that  the  title  to 
a  fair  was  in  question,"  or  "  that  the  title  to  a  franchise 
was  in  question,"  or  "  that  the  alleged  rent  or  damage 
in  respect  of  which  the  distress  was  made  exceeded 
twenty  pounds"],  and  do  and  shall  also  make  return  of 
the  said  goods  and  chattels,  if  return  thereof  shall  be 
awarded,  then  this  obligation  shall  be  void  and  of  no 
effect,  otherwise  shall  be  and  remain  in  full  force. 

A.B.  (L.S.) 
a  D.  (L.S.) 
E.F.   (L.S.) 
Signed,  sealed  and  delivered  by  the  above-bounden,  in  the  presence 

of . 

*  If  a  deposit  of  money  he  made,  the  memorandum  thereof  should 

follow  the  terms  of  the  condition  of  the  bond,  and  wiU  not  require  a 

stamp. 


6.  Bond  in  Beplevin  under  Sect.  66  of  19^  20  Vict.  c.  108  (a). 

Know  all  men  by  these  presents,  that  we,  A.  B.  of 

,  C.  D.  of and  E.  F.  of ,  are  held  and 

firmly  bound  unto  G.  H.  {the  distrainer),  of ,  in 

£ ,  to  be  paid  to  the  said  G.  H.  or  his  certain 

attorney,  executors,  administrators  or  assigns,  for  which 
payment  to  be  made  we  bind  ourselves  and  each  and 


(a)  See  2  Pr.  10th  ed.  1037. 
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I  approve  of 
this  bond. 

Registrar. 

(L.S.) 

Thit  bond  dou 
not  require  a 
ilamp. 


every  of  us,  in  the  whole,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally  firmly 
by  these  presents. 

Sealed  with  our  seals,  and  dated  this day  of , 

18-. 

Whereas  the  above-named  C.  D.  and  E.  F.,  at  the 
request  of  the  said  A.  B.,  have  agreed  to  enter  into  the 
above-written  obligation,  and  this  security  has  been  ap- 
proved of  by ,  the  registrar  of  the  County  Court  of 

,  holden  at  ,  as  appears  by  his  allowance  in 

the  margin  hereof. 

Now,  the  condition  of  this  obligation  is  such,  that  if 
the  above-bounden  A.  B.  do  and  shall  within  one  month 
from  the  date  of  the  said  obligation  commence  an  action 
of   replevin  against  the  above-named    G.  H.   in  the 

County  Court  of ,  holden  at  ,  for  taking  and 

unjustly  detaining  of  certain  goods  and  chattels  of  the 

said ,  to  wit, [^here  insert  the  description  of  the 

goods  and  chattels'],  and  prosecute  such  action  with  effect 
and  without  delay,  and  do  and  shall  also  make  return  of 
the  said  goods  and  chattels,  if  return  thereof  shall  be 
awarded,  then  this  obligation  shall  be  void  and  of  no 
effect,  otherwise  shall  be  and  remain  in  full  force. 

A.  B.  (l.s.) 
C.  D.  (L.s.) 
E.  F.  (L.S.) 
Signed,  sealed  and  delivered  by  the  above-bounden,  in  the  presence 
of-^. 

*  If  a  deposit  of  money  be  made,  the  memorandum  thereof  shotdd 
follow  the  terms  of  the  condition  of  the  bond,  and  will  not  require  a 
stamp. 

7.  Warrant  to  High  Bailiff  to  replevy  (a). 

County  Court  of ,  holden  at . 

(Seal.) 

Whereas hath  given  security  as  well  to  commence  his  action 

of  replevin  against for  the  taking  and  unjustly  detaining  of  certain 

goods  and  chattels  \or  "  cattle"]  of  the  said ,  that  is  to  say, , 

and  prosecute  such  action  with  effect  and  without  delay,  as  also  to  re- 
turn the  said  goods  and  chattels,  if  return  thereof  shall  be  adjudged  by 
law  :  Now,  as  registrar  of  the  said  County  Court,  and  by  virtue  of  the 
jirovisions  of  the  statute  19  &  20  Vict.  c.  108,  I  hereby  authorize  and 
direct  you  without  delay  to  replevy  and  deliver  the  said  goods  and 

chattels  [or  "  cattle"]  to  the  said ,  and  forthwith  to  return  to  me 

this  warrant  and  what  you  shall  have  done  under  the  same.  Dated 
the day  of ,  185 — . 

To  the  High  Bailiff  of  the  Court 

Registrar  of  the  Court 

In  obedience  to  this  warrant,  I  have  replevied  and  caused  to  be  de- 


(a)  By  the  19  &  20  Vict.  c.  108,  s.  63,  the  powers  of  the  sheriff  are  to 
cease  with  respect  to  replevin  bonds  and  replevins  generally,  and  the  regfis- 
trars  of  the  county  courts  in  their  respective  districts  are  the  officers  to 
grant  replevins. 

B  B  5 
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livered  to  the  within-named  the  within-mentioned  goods  and 

chattels  [or  "cattle"].     Dated  this day  of ,  185—. 

High  Bailiff. 


8.  Writ  of  Summons  in  Seplevin  commenced  in  one  of  the  Superior 
Courts  (a). 

\The  same  as  in  ordinary  cases,  but  after  the  words  "  in  an  action 
at  the  suit  of  the  said  A.  B.,"  add,  "  of  replevin  for  the  taking  and 
unjustly  detaining  of  certain  goods  and  chattels  [or  *  cattle']  of  the 
said  A.  B.:"  Or  these  additional  words  might  be  omitted:  but  with  a 
view  to  show  that  the  action  is  in  replemn  and  for  ulterior  proceed- 
ings, it  may  be  best  to  insert  them.'\ 


9.  Affidavit  to  remove  an  Action  of  Heplevinfrom  County  Court ^ 
Title  being  in  Question  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I,  A.  B.  of ,  ,  make  oath  and  say  as  follows,  that  is  to 

say: — 

1.  On  the day  of last  I  was  served  with  a  summons  issued 

out  of  the  county  court  of ,  held  at ,  and  the  paper  writing 

hereto  annexed,  marked  (A),  is  a  true  copy  of  the  said  summons. 

2.  The  document  hereto  annexed,  marked  (B),  is  a  true  copy  of  the 
particulars  of  demand  annexed  to  such  summons. 

3.  I  am  the  party  in  the  said  summons  and  particulars  named  as 
A.B* 

4.  I  have  good  ground  for  believing  that  [or  the  facts  may  be  stated 
positively^  the  title  to  certain  land  called ,  situate  at [cor- 
poreal or  incorporeal  hereditament,  or  toll  market,  fair  or  franchise^, 
is  [really  and  bona  fide]  in  question  in  the  said  action. 

5.  I  am  ready  and  willing  to  give  the  security  provided  for  by  the 
67th  section  of  the  statute  19  &  20  Vict.  s.  108. 


10.  The  like,  where  Sent  for  which  Distress  taken  more  than  £20  (c). 

[Same  as  the  preceding  form  to  the  asterisk  *,  and  then  thus :] 

4.  The  goods  mentioned  in  the  said  summons  and  particulars  were 
distrained  and  taken,  as  in  the  said  summons  mentioned,  by  me  for  rent 

due  in  respect  of  [a  house  called  and  known  as ,]  which  [house] 

I  let  to  the  said ,  mentioned  in  the  said  summons,  on  or  about  the 

day  of ,  185 — ,  at  the  rent  of  £100  a  year. 

5.  I  distrained  as  aforesaid  the  said  goods  for  £ ,  being  one  half- 
year's  rent  of  the  said  [house]  under  the  said  letting. 

6.  The  rent  in  respect  of  which  the  said  distress  was  taken  as  afore- 


(o)  By  the  19  &  20  Vict.  c.  108,  s.  65,  the  plaintiff  may  now  commence 
his  action  of  replevin  at  once  in  one  of  the  superior  courts,  on  giving  a 
bond,  &c.,  instead  of  in  the  county  court,  as  was  formerly  the  case. 

(6)  See  2  Pr.  10th  ed.  1050,  1051. 

(c)  See  2  Pr.  10th  ed.  1050,  1051.  In  the  London  court  the  rent  or 
damage  must  be  more  than  £50,  see  id. 
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said,  and  in  respect  of  which  the  said  action  is  pending,  was  and  is 
more  than  the  sum  of  £20. 

7.  I  am  ready  and  willing  to  give  the  security  provided  for  by  the 
67th  section  of  the  statute  19  &  20  Vict.  c.  108. 


11.  Judge's  Order  for  a  Certiorari  to  remove  Action  {a). 

Upon  reading  the  affidavit  of ,  I  do  order  that  a  writ  of  cer- 
tiorari do  issue  to  remove  an  action  of  replevin  between  A.  B,  and 
C.  D.,  with  all  things  touching  the  same,  from  the  county  court  of 

,  held  at ,  into  her  majesty's  court  of  Q.  B.  [or  "  C.  P."  or 

"  Exch.  of  Pleas"],  on  the  said  C.  D.  giving  security  as  provided  for 

by  the  19  &  20  Vict.  c.  108,  s.  67.     Dated . 

{Judge^s  or  baron's  signature.) 


12.  Bond  on  removal  (b). 

Know  all  men  by  these  presents,  that  we,  C.  D.  of ,  E.  F.  of 

,  and  G.  H.  of  ,  are  jointly  and  severally  held  and  firmly 

bound  to  A.  B.  in  the  sum  of (c)  pounds  of  lawful  money  of 

Great  Britain,  to  be  paid  to  the  said  A.  B.,  his  certain  attorney,  exe- 
cutors or  administrators,  for  which  payment  well  and  truly  to  be  made 
•we  bind  ourselves,  and  each  and  every  of  our  heirs,  executors  and  ad- 
ministrators firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
this day  of ,  a.d.  one  thousand  eight  hundred  and  fifty . 

Whereas  an  action  of  replevin  was  on commenced  in  the  county 

court  of ,  holden  at ,  wherein  A.  B.  was  plaintiflp  and  the 

said  C.  D.  the  defendant :  And  whereas  her  majesty's  court  of  Q.  B. 


["  C.  P."  or  "  Exch."  or  "  the  Honourable  Sir  — ,  knight,  one  of 

lier  majesty's  justices  of  her  court  of "1,  on  the  application  of  the 

said  C.  D.,  did  on last  \or  "  instant"]  order  that  [&c.  recite  the 

order  for  removal  in  past  tense].  Now  the  condition  of  this  obligation 
is  such,  that  if  the  said  C.  I),  do  defend  the  said  action  in  her  majesty's 

court  of with  eflTect,  and  unless  the  said  A.  B.  shall  discontinue 

or  shall  not  prosecute  such  action  or  become  nonsuit  therein,  if  the 

said  C.  D.  do  prove  before  the  said  couit  of that  the  said  C.  D. 

had  good  ground  for  believing  either  that  the  title  to  some  corporeal  or 
incorporeal  hereditament,  or  to  some  toll  market,  fair  or  franchise,  was 
in  question,  or  that  the  rent  or  damage  in  respect  of  which  the  distress 
in  this  behalf  was  taken  exceeded  £20,  then  this  present  obligation 
shall  be  void,  otherwise  to  remain  in  full  force  and  virtue. 


C.  D.  rseal.) 

(seal.^ 

bounden in  the  presence  of .     J  G.  H.  (seal.) 


Signed,  sealed  and  delivered  by  the  above-  ^  E.  F.  (seal. 


(a)  See  19  &  20  Vict  c.  108,  s,  67.  The  court  or  a  judge  may  order  the 
removal.  In  general  the  application  should  be  to  a  judge :  (see  Bowen  v. 
Emns,  3  Exch.  Ill ;  6  D.  &  L.  193.) 

(6)  A  bond  to  this  effect  is  required  by  the  19  &  20  Vict.  c.  108,  s.  67 : 
(see  2  Pr.  10th  ed.  1036.) 

(c)  A  sum  not  exceeding  £150. 
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13.  Writ  of  Certiorari  to  remove  the  Action  (a). 
Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  judge  of  the 

county  court  of ,  at greeting:  We,  being  willing,  for  certain 

causes  to  be  certified  of  a  plaint  levied  in  our  court  before  you  against 
C.  d!,  at  the  suit  of  A.  B.,  in  an  action  of  replevin,  command  you 
that  you  send  to  us  \or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to 

the  barons  of  our  Exchequer"]  at  Westminster,  on ,  the  plaint 

aforesaid,  with  all  things  touching  the  same,  as  fully  and  entirely  as  it 
remains  in  our  court  before  you,  by  whatsoever  names  the  parties  may 
be  csjled  therein,  together  with  this  writ,  that  we  may  ftirther  cause  to 
be  done  thereupon  what  of  right  we  shall  see  fit  to  be  done.  Witness 
{name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at  West- 
minster, the day  of ,  A.D.  185 — . 


14.  Praecipe  either  for  a  Pone  or  for  Becordari  Facias  Loquelamfor 
removal  of  Plaint  out  of  old  County  Court. 

to  wit:   Pone  [or  "  Recordari  facias  loquelam"]  for  A.  B. 

plaintiff  [or  "  C.  C.  defendant"]  of  a  plaint  between  A.  B.  and  C.  C. 
for  taking  and  unjustly  detaining  the  [cattle,]  goods  and  chatties  of 
the  said  A.  B.  Returnable  before  our  lady  the  Queen  [or  in  C.  P. 
"  before  her  majesty's  justices,"  or  in  Exch.  "  before  the  barons  of 

her  majesty's  Exchequer"]  at  Westminster,  on . 

P.  A.,  attorney 

The  next  county  court  day  ,  185 — 

will  be  on next. 


15.  Pone  for  Plaintiff. 
Victoria,  [&c.  fl»  supra,  No.  13]  To  the  sheriff  of  - — ,  greeting : 
At  the  request  of  the  plaintiff,  put  before  us  [or  in  C.  P.  '^  before  our 
justices,"  or  in  Exch.  "  before  the  barons  of  our  Exchequer"]  at 

Westminster,  on ,  the  plaint  which  is  in  your  county,  by  our  writ, 

between  A.  B.  and  C.  C.  of  the  [cattle,]  goods  and  chattels  of  the 
said  A.  B.  taken  and  unjustly  detained,  as  it  is  said  ;  and  summon  by 
good  summoners,  the  said  C.  C.  that  he  be  then  there,  to  answer  the 
said  A.  B  thereupon ;  and  have  there  the  summoners,  and  this  writ 

and  the  other  writ.     Witness  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lonl . 


16.  The  Tike,  for  Defendant. 

Victoria,  [&c.  a«  supra,  No.  13]  To  the  sheriff  of greeting: 

Pat  before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  before 

the  barons  of  our  Exchequer"]  at  Westminster,  on  ,  the  plaint 

which  is  in  your  county,  by  our  writ,  between  A.  B.  and  C.  C.  of  the 
[cattle,]  goods  and  chattels  of  the  said  A.  B.  taken  and  unjustly  de- 
tained, as  it  is  said  ;  and  apprize  the  said  A.  B.  that  he  may  be  there, 
if  he  will,  to  prosecute  his  plaint  aforesaid  against  the  said  C.  C. ;  and 

have  there  this  writ  and  the  other  writ.    Witness at  Westminster, 

the day  of ,  in  the  year  of  our  Lord . 

(a)  See  19  &  20  Vict.  c.  108,  s.  67  ;  2  Pr.  10th  ed.  1036,  1051. 
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Because  the  said  C.  C.  hath  taken  the  said  [cattle,]  goods  and 
chattels  in  his  lienage,  as  it  is  said,  let  this  writ  be  executed  if  the 
cause  be  true  and  the  said  C.  C.  desire  it,  otherwise  not. 


17.  Recordari  Facias  Loquelam,  for  Plaintiff  for  removal  of  Plaint 
out  of  old  County  Court. 

Victoria,  [&c.  as  supra,  No.  13]  To  the  sheriff  of ,  greeting; 

We  command  you,  that  in  your  full  county  you  cause  the  plaint  to  be 
recorded  which  is  in  the  same  county,  without  our  writ,  between  A.  B. 
and  C.  C.  of  the  [cattle,]  goods  and  chattels  of  the  said  A.  B.  taken 
and  unjustly  detained,  as  it  is  said ;  and  that  you  have  the  said  record 
before  us  [or  in  C.  P.  "  before  our  justices"  or  in  Exch.  **  before  the 

barons  of  our  Exchequer"]  at  Westminster,  on ,  under  your  seal, 

and  the  seals  of  four  lawful  knights  of  the  same  county,  of  those  who 
were  present  at  the  said  recording ;  and  that  you  prefix  the  same  day 
to  the  parties,  that  they  be  then  there,  to  proceed  in  that  plaint  as  shall 
be  just ;  and  that  you  have  there  the  names  of  the  said  four  knights, 

and  this  writ.'   Witness at  Westminster,  the day  of ,  in 

the  year  of  our  Lord .* 

Let  this  writ  be  executed,  if  the  aforesaid  A.  B.  require  it,  otherwise 
not 


18.  The  like,  for  Defendant. 

\As  in  the  preceding  form  to  the  asterisk  *,  and  tJien  thus :] 

Because  the  aforesaid  C.  D.  in pleading  affirms  that  he  himself 

took  the  cattle  aforesaid  in  his  separate  soil,  and  in  his  damage  there, 
in  which  soil  indeed  the  aforesaid  A.  B.  claims  to  have  common  of 
pasture,  as  it  is  said ;  which  said  plaint,  for  that  it  toucheth  the  free- 
hold (as  is  aforesaid)  in  the  same  county,  ought  not,  according  to  the 
law  and  custom  of  our  kingdom,  to  be  pleaded  without  our  writ. 

Let  execution  of  this  writ  be  done,  if  the  cause  be  true,  and  the 
aforesaid  C.  D.  requires  this. 


19.  Summons  thereon. 

To and ,  my  bailiffs. 

(to  wit.)    Summon  A.  B.  and  C.  D.  that  they  severally  be 

before  our  lady  the  Queen  \or  in  C.  P.  "  before  the  justices  of  our 
lady  the  Queen,"  or  in  Exch.  "  before  the  barons  of  her  majesty's 

Exchequer"]  at  Westminster,  on ,  to  proceed  in  a  plaint  between 

the  said  A.  B.  and  C.  D.,  of  the  [cattle,]  goods  and  chattels  of  the 
said  A.  B.,  taken  and  unjustly  detained,  as  it  is  said,  as  shall  be  just. 

Dated . 

S.  S.  sheriff. 


20.  JRetum  thereto. 

By  virtue  of  this  writ  to  me  directed,  in  my  full  county  held  at 

,  in  and  for  the  county  of ,  on  the day  of  [&c.],  I  caused 

to  be  recorded  the  plaint,  which  is  in  the  same  county,  without  the 
writ  of  our  said  lady  the  Queen,  between  A.  B.  and  C.  D.  of  the 
[cattle,]  goods  and  chattels  of  the  said  A.  B.  taken  and  unjustly  de- 
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tained,  as  it  is  said ;  which  said  plaint  appears  in  a  certain  schedule  to 
this  writ  annexed ;  and  I  have  the  said  record  before  our  lady  the 
Queen  \or  in  C.  P.  "  before  the  justices  of  our  lady  the  Queen,"  or 
in  Exch.  "  before  the  barons  of  her  majesty's  Exchequer"]  at  West- 
minster on  the  day  within  written,  under  my  seal  and  the  seals  of 
A.  C,  D.  G.,  B.  B.  and  E.  F.,  four  lawful  knights  of  the  same 
county  of  such  as  were  present  at  the  said  recording ;  and  I  have  pre- 
fixed the  same  day  to  the  parties  within  named,  that  they  may  then 
be  there  ready  to  proceed  in  the  said  plaint  as  shall  be  just,  as  within 
I  am  commanded. 

The  answer  of  S.  S.,  sheriff. 


21.  Schedule  annexed  to  the  Writ  and  Return. 

At  the  full  [or  " "]  county  court  of  <S.  S.,  esquire,  sheriff  of  the 

county  of ,  holden  at ,  in  and  for  the  said  county,  the 

day  of  [&c.]  before  E.  E.,  F.  F.,  G.  G.  and  H.  H.,  freeholders  of  the 
same  county,  it  is  (amongst  other  things)  entered  as  follows,  to  wit: 
A.  B.  complains  [&c.  proceed  as  in  the  plaint.^     And  at  the  full  [or 

" "]  county  court  of  the  said  sheriff,  holden  at ,  in  and  for  the 

game  county,  the day  of in  the  year  aforesaid,  before  E.  E., 

F.  F.  [&C.J,  four  freeholders  of  the  same  county,  the  said  plaint  be- 
tween the  parties  aforesaid  was  recorded,  as  by  the  writ  hereunto 
annexed  was  required.  In  testimony  whereof,  as  well  we  the  said 
sheriff,  as  the  said  E.  E.  [&c.]  who  were  present  at  the  said  record, 
have  hereunto  respectively  put  our  seals,  on  the  day  and  year  and  at 
the  place  above  mentioned. 

By  the  same  sheriff  (l.  s.) 

E.  E.  (L.S.) 

F.  F.  (L.S.) 
[&c.] 


22.  Entry  of  Re.  Fa.  Lo.  on  Record. 

The day  of ,  a.b. . 

(to  wit.)     Our  lady  the  Queen  sent  to  her  sheriff  of her 

writ  close  in  these  words,  to  wit :  Victoria  [&c.  copy  the  re.  fa.  fo.] 
At  which  day  comes  here  the  said  A.  B.  in  his  proper  person,  and  the 

C.  D.  appears  by  his  attorney ;  and  the  sheriff,  to  wit,  , 

sheriff  of aforesaid,  now  here  returns,  that  he  has  caused  the  said 

plaint,  which  was  in  his  court,  to  be  recorded  between  the  said  parties ; 
which  plaint  appears  in  a  schedule  thereto  annexed ;  and  that  he  had 
the  said  record  ready,  at  the  day  and  place  in  the  writ  mentioned ;  and 
that  he  had  prefixed  that  day  to  the  parties  aforesaid,  that  they  be 
then  there,  to  proceed  in  the  said  plaint,  as  shall  be  just.  [Here  copy 
the  schedide.'] 


23.  Notice  of  fling  Certiorari  or  Recordari,  ^c.  and  Demand  of 
Declaration. 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  v.  C,  D.  defendant. 
The  defendant  having  sued  out  of  her  majesty's  court  of  Q.  B.  [or 
"C.  P."  or  "Exch.  of  Pleas"]  a  writ  of  certiorari  [or  "recordari 
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facias  loquelam"],  directed  to  the  judg^e  of  the  county  court  of , 

held  at [or  "to  the  sheriff  of "],  for  removing  the  above  cause 

out  of  the  said  county  court  [or  "  the  county  court  of "]  into  the 

said  court  of  Q.  B.  [«'  C.  P."  or  "  Exch.  of  Pleas"],  returnable  on 

last  past,  I  do  hereby  give  you  notice,  that  the  said  defendant  has 

filed  the  said  writ,  and  the  return  thereof,  with  the  proper  officer  of  the 
said  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  and  hath  entered 
his  appearance  in  the  said  action  in  that  court ;  and  that  you  are  re- 
quired to  declare  in  the  said  action  in  four  days,  otherwise  a  judgment 

of  non-pros,  will  be  signed  against  the  said  plaintiff.     Dated . 

Yours,  &c. 

To  Mr.  P.  A.  D.  A.  defendant's  attorney 

plaintiff's  attorney  [or  *'  agent."] 

[or  "  agent."] 


24.  Procedendo  on  a  Certiorari, 
See  the  form,  post,  "  Removal  of  Causes: 


25.  Procedendo  where  Recordari  into  old  County  Court  not  returned 
or  filed  in  time. 

Victoria  [&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting: 

Whereas  a  plaint,  which  was  in  your  county  without  our  writ  between 
A.  B.  and  C.  D.,  of  the  [cattle,]  goods  and  chattels  of  the  said  A.  B. 
taken  and  unjustly  detained,  as  it  was  said,  by  certain  dilatory  cavils 
and  exceptions,  unjustly  suggested  on  behalf  of  the  said  C.  D.,  hath 
been  long  delayed  in  the  said  county,  to  the  great  damage  and  griev- 
ance of  the  said  A.  B. ;  we  command  you,  that  you  proceed  in  that 
plaint  as  far  as  with  justice  you  may,  and  cause  full  and  speedy  justice 
to  be  done  to  the  said  A.  B.  in  the  said  plaint,  that  no  further  com- 
plaint come  to  us.     Witness  ourself  at  Westminster,  the day  of 

— — ,  in  the  year  of  our  Lord . 


26.  ITie  like,  in  another  Form,  where  Recordari  not  returned. 

Victoria  [&c.  as  ante,  564,  No.  131,  To  the  sheriff  of ,  greeting : 

Although  we  lately  commanded  you  [recite  from  the  re.  fa.  lo.  to  the 
end,  exclusive  of  the  teste,  thus:"]  that  in  your  full  county  court  you 
should  cause  the  plaint  to  be  recorded  which  was  in  the  same  county 
without  our  writ,  between  A.  B.  and  C.  D.,  of  the  [cattle,]  goods  and 
chattels  of  the  said  A.  B.  taken  and  justly  detained,  as  it  wa.s  said, 
and  that  you  should  have  the  said  record  in  our  court  before  us  [or  in 
C.  P.  "before  our  justices,"  or  in  Exch.  "  before  the  barons  of  our 

Exchequer"],  at  Westminster,  on ,  under  your  seal  and  the  seals  of 

four  lawful  knights  of  the  same  county,  of  such  as  should  be  present 
at  the  said  record ;  and  that  you  should  prefix  the  same  day  to  the 
parties,  that  they  might  then  be  there  ready  to  proceed  in  the  same 
plaint  as  should  be  just ;  and  that  you  should  have  there  the  names  of 
the  said  four  knights,  and  that  writ:  Yet  we,  being  now  moved  with 
certain  causes  in  our  said  court,  command  you,  that  in  the  same  plaint 
against  the  said  C.  D.  at  the  suit  of  the  said  A.  B.  before  you  levied 
or  affirmed,  and  now  depending  undetermined,  you  proceed  at  your 
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next  county  court  to  be  holden  in  and  for  the  same  county,  with  what 
speed  you  can,  in  such  manner,  according  to  the  law  and  custom  of 
England,  as  you  shall  see  proper:  our  said  writ  in  that  behalf  here- 
tofore to  you  directed  to  the  contrary  in  anywise  notwithstanding. 

Witness  ourself  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 


27.  Memorandum  for  Rule  to  appear  on  Certiorari,  or  He.  Fa. 
Lo.  (a) 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 


B.  '\  Rule  to  appear  on  certiorari  [or  "  recordari  facias  loquelam."] 
V.  >  P.  A.  plaintiff's  attorney  \or  "  agent."] 
D.y  ,  185—. 


28.  Rule  to  appear  on  Certiorari,  or  Re.  Fa.  Lo.  brought  by 

Plaintiff{a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

B.  against  D. 
Rule  to  appear  on  certiorari  [or  "  recordari  facias  loquelam."] 

P.  A.  plaintiff's  attorney  [or  "  agent."] 
.  ■ ,  185—. 


29.  PrcEcipefor  Appearance  of  Defendant  (a). 

(to  wit.)     Appearance  of  C.  D.  at  the  suit  of  A.  B.  to  a  cer- 
tiorari [or  "  recordari  iacvs&  loquelam"]  returnable  on . 

D.  A.,  defendant's  attorney. 
,  18^. 


30.  Pone  per  Vadios,  against  Defendant  for  not  Appearing  (a). 

Victoria  [&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting: 

Put  by  sureties  and  safe  pledges  C.  D.,  late  of [labourer],  that  he 

be  before  us  [or  in  C.  P.  "before  our  justices,"  or  in  Exch.  "  before 

the  barons  of  our  Exchequer"]  at  Westminster,  on  ,  to  answer 

A.  B.  of  a  plea  wherefore  he  took  the  [cattle,  ]  goods  and  chattels  of 
the  said  A.  B.,  and  unjustly  detained  them  against  gages  and  pledges, 
as  he  saith,  and  to  show  wherefore  he  hath  not  appeared  in  our  court 
of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"],  at  Westminster, 

on last  past,  as  that  day  was  prefixed  to  him  ;  and  have  you  there 

the  names  of  the  pledges  and  this  writ.  Witness  {name  of  chief  Jus- 
tice, or  in  Exch.  of  chief  baron),  at  Westminster,  the day  of 

,  in  the  year  of  our  Lord . 


31.  Summons  thereon  (a). 

To  B.  B.  and  F.  B.  my  bailifli. 

(to  wit.)    Summon  E.  E.  that  he  be  before  our  lady  the  Queen 

or  in  C.  P.  "  before  tlie  justices  of  our  lady  the  Queen,"  or  in  Exch. 
"  before  the  barons  of  her  majesty's  Exchequer"],  at  Westminster,  on 


(a)  See  as  to  this,  2  Pr.  10th  ed.  1052. 
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,  to  answer  to  A.  B.  of  &c.  [as  in  the  preceding  form],  as  that 

day  was  prelixed  to  him.     Dated  this  — : —  day  of ,  186—. 

S.  S.,  esq.,  sheriff. 

82.  Distringas  thereon. 

Victoria  [&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting: 

We  command  you,  that  you  distrain  E.  E.,  late  of , ,  by  all 

his  lands  and  chattels  in  your  bailiwick,  so  that  neither  he  nor  any  for 
him  do  intermeddle  therewith,  until  you  shall  have  other  command  in 
that  behalf  from  us,  and  that  you  answer  us  for  the  issues  of  the  same, 
so  that  he  be  before  us  [or  in  C  P.  "  before  our  justices,"  or  in  Exch. 

"before  the  barons  of  our  Exchequer"!,  at  Westminster,  on ,  to 

answer  A.  B.  of  a  plea  wherefore  he  took  the  [cattle,]  goods  and  chat- 
tels of  the  said  A.  B.,  and  unjustly  detained  them  against  gages  and 
pledges,  as  he  saith ;  and  to  hear  judgment  thereupon  for  his  many 

defaults :  and  have  you  there  this  writ.     Witness (name  of  chief 

justice,  or  in  Exch.  of  chief  baron),  at  Westminster,  the day  of 

,  in  the  year  of  our  Lord . 


33.  Alias  and  Pluries  Distringas  {a). 

[The  same  as  in  the  preceding  form,  except  that,  after  the  words 
"  We  command  you,"  insert  the  words,  "  as  before  we  have  commanded 
you,"  or  if  a  pluries,  "  as  oftentimes  we  have  commanded  you,  that 
you  distrain,  &.c."] 


34.  Capias  (fi). 

Victoria  [&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting : 

We  command  you  that  you  take  C  D.  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  [or  in  C  P.  "  before  our  justices,"  or  in  Exch.  "  before  the  barons 

of  our  Exchequer,"],  at  Westminster,  on ,  to  answer  A.  B.  of  a 

plea  wherefore,  &c.  [as  in  the  preceding  writ  to  the  icords  "as  he 

saith"] ;  and  have  you  there  this  writ.     Witness (name  of  chief 

justice,  or  in  Exch.  of  chief  baron),  at  Westminster,  the day  of 

,  in  the  year  of  our  Lord . 


35.  Writ  of  Accedas  ad  Curiam. 

Victoria  [&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting: 

We  command  you,  that,  taking  with  you  four  discreet  and  lawful  men 

[or  "  knights"]  of  your  county,  you  go  in  person  to  the  court  of 

(name  of  court),  and  in  court  there  you  cause  the  plaint  to  be  recoi'ded, 
which  is  in  that  court  without  our  writ,  between  A.  B.  and  C.  D.  of 
the  [cattle,]  goods  and  chattels  of  the  said  A.  B.,  taken  and  unjustly 
detained,  as  it  is  said ;  and  that  you  have  that  record  before  us  [or  in 
C.  P.  "  before  our  justices,"  or  in  Exch.  "  before  the  barons  of  our 

Exchequer"],  at  Westminster,  on ,  under  your  seal  and  the  seals 

of  four  lawful  men  of  the  same  court,  of  such  as  shall  be  present  at 

(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1052. 

(b)  See  as  to  this  writ,  2  Pr.  10th  ed.  1053. 
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such  record ;  and  prefix  the  same  day  to  the  parties  aforesaid,  that 
then  they  may  be  there,  to  proceed  in  the  said  plaint  as  shall  be  just ; 
and  have  there  the  names  of  the  said  four  men  and  this  writ.  Wit- 
ness ourself  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 

Because  the  said  C.  D.  took  the  said  [cattle,]  goods  and  chattels  in 
his  damage. 

Let  this  writ  be  executed,  if  the  cause  be  true,  and  the  said  A.  B. 
require  it,  otherwise  not. 


36.  jRetum  thereto. 

Manor  of ,  >      At  the  court  of ,  baron  of ,chief  bailiflF 

County  of .  i  of  the  liberty  and  franchise  of  [or  "lord  of  the 

manor  of ,"]  in  the  said  county,  holden  at ,  in  and  for  the 

said  liberty  [or  "  manor"],  on  the day  of ,  185 — ,  before  S.  S. 

steward  of  the  said  court. 

In  replevin. 

B.  B.  complains  of  F.  F.  of  a  plea  of  taking  and  unjustly  detain- 
ing his  [cattle,]  goods  and  chattels,  to  the  damage  of  the  said  B.  B.  of 
£— .     Defendant  appears,  and  desires  declaration. 


37.  Procedendo  thereon. 

Victoria  [&c.  as  ante,  564,  No.  13],  To  the  steward  of  the  court  of 

,  greeting :  Whereas  a  plaint  which  was  in  the  court  of 

without  our  writ,  between  B.  B.  and  F.  F.  of  the  [cattle,]  goods  and 
chattels  of  the  said  B.  B.  taken  and  unjustly  detained,  as  it  was  said, 
by  certain  dilatory  cavils  and  exceptions,  unjustly  suggested  on  behalf 
of  the  said  B.  B.,  hath  been  long  delayed  in  the  said  court,  to  the  great 
charge  and  grievance  of  the  said  B.  B. ;  we  command  you  that  you 
proceed  in  that  plaint  as  far  as  with  justice  you  may,  and  cause  full 
and  speedy  justice  to  be  done  to  the  said  B.  B.  in  the  said  plaint,  that 
no  further  complaint  come  to  us.  Witness  ourself  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord . 


38.  Notice  requiring  Plaintiff  to  declare,  and  Demand  of  Decla- 
ration (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  V.  C.  D.  defendant. 
Take  notice,  that  the  defendant  requires  the  plaintiff  to  declare 

herein  within  four  days,  otherwise  judgment.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.  D.  A.  defendant's  attorney 

plaintiff's  attorney  [or  "agent"] 

[or  "  agent."] 


(a)  See  form  ante,  566,  of  notice  of  filing  recordari  and  demand  of  decla- 
ration in  Q.  B. 
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39.  Judgment  of  Non-pros,  at  Common  Law  after  a  removal  of  the 
Cause  for  want  of  a  Declaration,  under  the  Statute  of  4  Jac.  1, 
c.  3,  the  Distress  not  being  for  Rent  or  Damage  feasant,  Customs 
or  Services. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  185—. 

{Date  of  judgment.) 

(to  wit)  A.  B.,  at  whose  suit  C.  D.  was  summoned  to  answer 

in  an  action  of  replevin  for  the  taking  and  unjustly  detaining  the 
[cattle,]  goods  and  chattels  of  the  said  A.  B.,  doth  not  further  prose- 
cute his  writ  in  this  behalf  against  the  said  C.  D.  Therefore  it  is  con- 
sidered that  the  said  A.  B.  take  nothing  by  his  writ  in  this  behalf,  and 
that  the  said  C.  D.  do  go  thereof  without  "day,  &c. ;  and  that  he  have 
a  return  of  the  said  [cattle,]  goods  and  chattels,  &c.  It  is  also  con- 
sidered that  the  said  C.  D.  do  recover  against  the  said  A.  B.  £ 

for  his  costs  of  defence. 

[Insert  in  the  margin  opposite  the  word  "Therefore,"  the  words 
"  Judgment  signed  the day  of ,  a.d. ."] 


40.  Setomo  habendo,  on  Non-pros,  for  want  of  Declaration  at 
Common  Law  (a). 

VictoriaT&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting : 

Wherefis  E.  F.  was  summoned  to  be  in  our  court  of  Q.  B.  [or  "  C.  P." 
or  "  Exch.  of  Pleas"],  to  answer  A.  B.  in  au  action  of  replevin  for  the 
taking  and  unjustly  detaining  the  [cattle,]  goods  and  chattels  of  the 
said  A.  B.,  as  it  was  said  ;  and  the  said  A.  B.  afterwards  in  our  same 
court  made  default;  wherefore  it  was  considered  in  our  same  court  that 
the  said  A.  B.  should  take  nothing  by  his  writ,  and  that  the  said  C.  D. 
should  go  thereof  without  day,  &c. ;  and  that  the  said  C.  D.  should 
have  a  return  of  the  said  [cattle,]  goods  and  chattels,  &c.  Therefore 
we  command  you,  that  without  delay  you  cause  the  said  [cattle,]  goods 
and  chattels  to  be  returned  to  the  said  C.  D.,  and  that  you  do  not  de- 
liver them,  on  the  complaint  of  the  said  A.  B.,  without  our  writ, 
which  shall  make  express  mention  of  the  judgment  aforesaid  ;  and  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us 
[or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our 

Exchequer"]  at  Westminster,  on  {b),  and  have  you  there  then 

this  writ     Witness {name  of  chief  justice,  or  in  Exch.  of  chief 

baron),  at  Westminster,  the day  of ,  in  the  year  of  our  Lord 

[Indorse  it  vnth  the  name  and  address  of  the  attorney,  or  agent  or 
party  who  sued  out  the  iciit,  as  directed,  ante,  292,  293.] 

(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1040,  1048. 

(6)  It  may  be  questionable  whether  a  writ  of  execution  in  replevin  can 
be  made  returnable  "  immediately  after  the  execution' '  thereof,  that  action 
not  being  within  the  provisions  of  the  University  of  Process  Act,  and  per- 
haps not  within  the  3  &  4  Will.  4,  c  67,  s.  2,  passed  to  further  those  pro- 
visions. It  will  however  probably  be  held,  should  the  question  arise,  that 
the  writ  in  this  may  be  made  so  returnable,  as  in  other  cases.  By  r.  72, 
H.  T.  1853,  ante,  291,  every  writ  of  execution  shall  bear  date  on  the  day  on 
which  it  is  issued,  and  may  be  made  returnable  on  a  day  certain  in  term. 
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41.  JRetum  of  Elongate  to  a  Hetomo  habendo  (a). 

Before  the  coming  of  this  writ  [or  "precept"]  to  me,  the  [cattle,] 
goods  and  chattels  within  mentioned  were  eloigned,  and  removed  by 
the  within-named  A.  B.  to  places  to  me  unknown :  Therefore  I  can- 
not cause  the  same  to  be  returned  to  the  within-named  C  2?.  as  I  am 
within  commanded. 

The  answer  of  S.  S.,  sheriff, 
[or  "  H.  H.,  baiUff."] 


42.  The  Writ  of  Execution  for  the  Costs  by  Fi.fa.  or  Ca.  sa.  is  the 
same  as  ante,  ^5,  337,  mutatis  mutandis. 


43.  Entry  on  Roll  of  Award  of  Writ  of  Second  Deliverance  (b). 

[After  stating  tlie  judgment  for  a  return,  Sfc,  proceed  thus:  After- 
wards, to  wit,  on  ,  comes  here  the  said*^.  B.  bj'  P.  A.  his 

attorney ;  and,  according  to  the  statute  in  such  case  made  and  pro- 
vided, prays  the  writ  of  the  said  lady  the  Queen  of  second  deliverance 
of  the  [cattle,]  goods  and  chattels  aforesaid  ;  and  it  is  granted  to  him, 

returnable  on ,  wheresoever  the  said  lady  the  Queen  shall  then  be 

in  England  [or  in  C.  P.  or  in  Exch.  "returnable  here,  on  "]; 

the  same  day  is  given  to  the  said  C.  D.,  &c. 


44.  Wrii  of  Second  Deliverance  {V). 

"Victoria  [&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting: 

If  ^.  B.  shall  make  you  secure  of  prosecuting  his  claim,  and  also  of 
returning  the  [cattle,]  goods  and  chattels,  which  were  lately  adjudged 
to  C.  D.  in  our  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"],"'on 
account  of  the  default  of  the  said  A.  B,,  if  a  return  thereof  shall  be 
adjudged ;  we  command  you,  that  if,  by  virtue  of  our  writ  of  retomo 
habendo,  to  you  thereupon  before  directed,  you  have  caused  the  said 
[cattle,]  goods  and  chattels  to  be  returned  to  the  said  C.  D.,  then  that 
you  cause  them  to  be  re-delivered  to  the  said  A.  B.,  and  put  by  gages 
and  safe  pledges  the  said  C.  D.  that  he  be  before  us  [or  in  C.P.  "  be- 
fore our  justices,"  or  in  Exch.  "  bef(fre  the  barons  of  our  Exchequer"] 

at  Westminster,  on  ,  to  answer  to  the  said  A.  B.  in  an  action  of 

replevin  for  the  taking  and  unjustly  detaining  the  [cattle,]  goods  and 
chattels  aforesaid,  and  have  you  there  the  names  of  the  pledges  and 

this  writ.     Witness  ourself  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord . 


45.  Return  to  Writ  of  Second  Deliverance. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered 
to  the  within-named  A.  B.  his  [cattle,]  goods  and  chattels  within  men- 
tioned, as  I  am  within  commanded.  The  pledges  within  mentioned  are 
John  Den  and  Richard  Fen. 

The  answer  of  W.  W.,  sheriff. 

(a)  See  as  to  this  return,  2  Pr.  10th  ed.  1041,  1048. 
lb)  See  as  to  this  writ,  2  Pr.  10th  ed.  1040,  1047. 
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46.  Capias  in  Withernam  thereon,  after  Judgment  of  Non-pros  for 
want  of  a  Declaration  (a). 

Victoria  [&c.  as  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting : 

Whereas  C.  D.  was  summoned  to  be  in  our  court  of  Queen's  Bench 
\or  "  C.  P."  or  "  Exch.  of  Pleas"],  to  answer  A.  B.  in  an  action  of 
replevin  for  the  taking  and  unjustly  detaining  the  [cattle,]  goods  and 
chattels  of  the  said  A.  B. ;  and  the  said  A.  B.  afterwards,  in  our  same 
court,  made  default:  Wherefore  it  was  considered  that  the  said  A.  B. 
should  take  nothing  by  his  writ  aforesaid,  and  that  the  said  C.  D. 
should  go  thereof  without  day,  &c. ;  and  that  he  should  have  a  return 
of  the  [cattle,]  goods  and  chattels  aforesaid,  &c.  Whereupon  by  our 
■writ  we  commanded  you,  that  without  delay  you  should  cause  the 
[cattle,]  goods  and  chattels  aforesaid  to  be  returned  to  the  said  C.  D. ; 
and  that  you  should  not  deliver  them,  on  the  complaint  of  the  said 
A.  B.,  without  our  writ  which  should  make  express  mention  of  the 
judgment  aforesaid;  and  in  what  manner  you  should  have  executed  that 
our  writ  you  should  make  appear  to  us  \or  in  C  P.  "  to  our  justices," 
or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at  Westminster,  on 

.   And  whereas  you  on  a  day  now  past  returned  to  us  \or  in  C.  P. 

"  to  our  said  justices,"  or  in  Exch.  "  to  our  said  barons"]  that,  before 
the  coming  of  the  writ  aforesaid,  the  [cattle,]  goods  and  chattels 
aforesaid  were  eloigned  and  removed  by  the  said  A.  B.  to  places  to  you 
unknown,  so  that  you  could  not  cause  them  to  be  returned  to  the  said 
C.  D.  as  by  the  said  writ  you  were  commanded :  Therefore  we  com- 
mand you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same  and  take  in  withernam  the  [cattle,]  goods 
and  chattels  of  the  said  A.  B.Xo  the  value  of  the  [cattle,]  goods  and 
chattels  aforesaid  by  the  said  C.  D.  first  taken,  and  cause  the  [cattle,] 
goods  and  chattels,  so  taken  in  withernam,  to  be  delivered  to  the  said 
C.  D.  to  hold  to  him,  until  you  can  cause  to  be  returned  the  said 
[cattle,]  goods  and  chattels  by  the  said  C.  D.  first  taken :  And  put  by 
gages  and  safe  pledges  the  said  A.  B.  that  he  be  before  us  \or  in  C.  P. 
"  before  our  said  justices,"  or  in  Exch.  "  before  our  said  barons"]  at 

Westminster,  on ,  to  answer  as  well  to  us  for  his  contempt,  as  to 

the  said  C.  D.  for  the  damages  and  injury  to  him  in  that  behalf  done : 
And  in  what  manner  you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  [or  in  C.  P.  "  to  our  said  justices,"  or  in  Exch.  "  to  our 
said  barons"]  at  Westminster,  at  the  aforesaid  time  ;  and  have  you 

there  the  names  of  the  pledges  and  this  writ.     Witness (name  of 

chief  justice  or  chief  baron),  at  Wesuninster,  the day  of ,  in 

the  year  of  our  Lord . 


47,  Judgment  of  Non-pros,  for  want  of  a  Declaration  on  11  Car.  2, 
c.  7,  s.  %for  Arrears  of  Rent,  with  Award  of  Retomo  habendo 
and  Writ  of  Inquiry  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. (date  of  judgment). 

(to  wit.)     A.  B.,  at  whose  suit  C.  D.  was  summoned  to  answer 

in  an  action  of  replevin  for  the  taking  and  unjustly  detaining  the 
[cattle,]  goods  and  chattels  of  the  said  A.  B.,  doth  not  fiirther  pro- 
Co)  See  as  to  this  writ,  2  Pr.  10th  ed.  1041,  1048. 
(b)  See  as  to  this  judgment,  2  Pr.  lOth  ed.  1041. 
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secute  his  writ  in  this  behalf  a^nst  the  said  C.  D. :  Therefore  it  is 
considered  that  the  said  A.  B.  take  nothing  by  his  writ  in  this  behalf, 
and  that  the  said  C.  D.  do  go  thereof  without  daj--,  &c. ;  and  that  he 
have  a  return  of  the  said  [cattle,]  goods  and  chattels,  &c. :  And  here- 
upon the  said  C.  D.,  according  to  the  statute  in  such  case  made  and 
provided,  suggests  and  gives  the  court  here  to  understand  and  be  in- 
formed, that  [&c.  here  state  the  avowry  or  cognizance,  which  may  be 
thus:  "he  the  said  C.  D.  took  the  said  [cattle,]  goods  and  chattels 
of  the  said  A.  B.  (for  the  taking  whereof  he  was  summoned  to  be  in 
our  said  court  here,  to  answer  to  the  said  A.  B.  as  aforesaid),  at  the 

parish  of ,  in  the  county  of ,  in  a  dwelling-house  there,  and 

in  a  place  there  called ;  and  that  he  took  the  same  as  bailiff  of 

L.  L.,  for  that  the  said  A.  B.  for  the  space  of next  before  and 

ending  on  the day  of ,  in  the  year  of  our  Lord ,  and  from 

thence  until  the  time  of  taking  the  said  [cattle,]  goods  and  chattels,  held 
and  enjoyed  the  said  dwelling-house  and  place  in  which,  &c.  with  the 
appurtenances,  as  tenant  thereof  to  the  said  L.  L.,  at  and  under  the 

yearly  rent  of  £ ,  payable  on ,  the ,  &c.  (^state  the  days 

of  payment) ;  and  because  £— —  of  the  rent  aforesaid,  for  the  space 

of ,  ending  as  aforesaid  on  the  said day  of ,  in  the  year 

aforesaid,  and  from  thence  until  and  at  the  time  of  taking  the  said 
[cattle,]  goods  and  chattels,  was  in  arrear  and  unpaid  from  the  said  A.  B. 
to  the  said  L.  L.,  he  the  said  C.  D.  as  bailiff  of  the  said  L.  L.  took  the 
said  [cattle,]  goods  and  chattels,  as,  for  and  in  the  name  of  a  disti-ess 
for  the  said  rent  so  due  and  in  arrear  from  the  said  A.  B.  to  the  said 
Z.  L.  as  aforesaid"]  :  And  hereupon  the  said  C.  D.,  according  to  the 
statute  in  such  case  made  and  provided,  prays  the  writ  of  our  said  lady 

the  Queen,  to  be  directed  to  the  sheriff  of ,  to  inquire  *  of  the  sum 

in  arrear  of  the  rent  aforesaid,  and  of  the  value  of  the  [cattle,]  goods 
and  chattels  aforesaid ;  and  it  is  granted  to  him,  &c.     Therefore  it  is 

commanded  to  the  said  sheriff  of ,  that  according  to  the  form  of 

the  statute  aforesaid  he  diligently  inquire,  by  the  oath  of  twelve  good 
and  lawful  men  of  his  bailiwick,  how  much  of  the  yearly  rent  afore- 
said, at  the  time  of  taking  and  distraining  the  said  [cattle,]  goods  and 
chattels,  was  in  arrear  and  unpaid,  and  how  much  the  said  [cattle,] 
goods  and  chattels,  so  aforesaid  taken  and  distrained,  were  worth,  ac- 
cording to  the  true  value  of  the  same  ;  and  that  the  inquisition,  which 
the  said  sheriff  shall  thereupon  take,  he  make  appear  to  our  said  lady 
the  Queen  [or  in  C.  P.  "  to  the  justices  here,"  or  in  Exch.  "  to  the 

barons  here"],  on ,  under  his  seal  and  the  seals  of  those  by  whose 

oath  he  shall  take  the  said  inquisition  ;  and  that  he  have  there  the 
names  of  those  by  whose  oath  he  shall  take  the  said  inquisition,  to- 
gether with  the  writ  of  our  said  lady  the  Queen  to  him  thereupon 
directed  ;  the  same  day  is  given  to  the  said  C.  D.  &c. 

[See  forms  of  the  entry  of  the  inquisition  found,  and  fined  judg- 
ment thereon,  post.  No.  51.] 


48.  Writ  of  Inquiry,  on  17  Car.  2,  c.  7,  to  ascertain  the  Arrears  of 
Rent,  Sfc.  on  Non-pros,  for  want  of  a  Declaration  (a). 

Victoria  [&c.  ante,  564,  No.  13],  To  the  sheriff  of ,  greeting : 

Whereas  A.  B.,  at  whose  suit  C.  D.  was  summoned  to  be  in  our 
court  of  Q.  B,  ["  C.  P."  or  "  Exch.  of  Pleas"],  to  answer  the  said 

(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1041. 
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A.  B.  in  an  action  of  replevin  for  the  taking  and  unjustly  detain- 
ing the  [cattle,]  goods  and  chattels  of  the  said  A.  B.,  did  not  further 
prosecute  his  writ  in  that  behalf  against  the  said  C  D.  Therefore 
it  was  considered  by  the  same  court  that  the  said  A.  B.  should  take 
nothing  by  his  said  writ,  and  that  the  said  C.  D.  should  go  thereof 
without  day,  &c.,  and  that  he  should  have  a  return  of  the  said 
[cattle,]  goods  and  chattels,  &c.     And  thereupon  it  hath  been  sug- 

fested  in  our  said  court  by  the  said.C.  D.  that  [he  took  the  said 
cattle,]  goods  and  chattels  of  the  said  A.  B.  (for  the  taking  whereof 
he  was  summoned  to  be  in  our  said  court  here,  to  answer  the  said  A.  B. 

as  aforesaid),  at ,  in  the  said  county,  in  a  dwelling-house  there, 

and  in  a  place  there  called ,  and  that  he  took  the  same  as  bailiff 

of  L.  Z.,  for  that  the  said  A.  B.  for  the  space  of next  before  and 

ending  on  the day  of ,  in  the  year  of  our  Lord ,  and 

from  thence  until  and  at  the  time  of  taking  the  said  [cattle,]  goods 
and  chattels,  held  and  enjoyed  the  said  dwelling-house  and  place  in 
which,  &c.,  with  the  appurtenances,  among  other  things,  as  tenant 

thereof  to  the  said  L.  L.,  at  and  under  the  yearly  rent  of  £ .    And 

because  £ of  the  rent  aforesaid,  for  the  said  space  of ,  ending 

as  aforesaid  on  the  said •  day  of ,  a.d. ,  and  from  thence 

until  and  at  the  time  of  taking  the  said  [cattle,]  goods  and  chattels, 
were  due  and  in  arrear  from  the  said  A.  B.  to  the  said  L.  L.,  the  said 
C.  D.,  as  bailiff  of  the  said  L.  L.,  took  the  said  [cattle,]  goods  and 
chattels,  as,  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due 
and  in  arrear  from  the  said  A,  B.  to  the  said  L.  L  as  aforesaid]  :  And 
thereupon  the  said  C.  D.,  according  to  the  statute  in  such  case  made 
and  provided,  prayed  our  writ  to  be  directed  to  you,  to  inquire  of  the 
arrears  of  the  rent  aforesaid,  and  of  the  value  of  the  said  [cattle,] 
goods  and  chattels,  as  it  was  granted  to  him,  &c.  :  Therefore  we  com- 
mand you,  that,  according  to  the  statute  aforesaid,  you  diligently  in- 
quire, by  the  oath  of  twelve  good  and  lawful  men  of  your  bailiwick, 
how  much  of  the  yearly  rent  aforesaid,  at  the  time  of  taking  and  dis- 
ti'aining  the  said  [cattle,]  goods  and  chattels,  was  in  arrear  and  unpaid, 
and  how  much  the  said  [cattle,]  goods  and  chattels  so  as  aforesaid 
taken  and  distrained  were  worth,  according  to  the  true  value  of  the 
same ;  and  the  inquisition  which  you  shall  thereupon  take  make  appear 
to  us  [or  in  C  P.  "  to  our  justices,"  or  in  Exch.  "to  the  barons  of 

our  Exchequer"],  at  Westminster,  on ,  under  your  seal,  and  the 

seals  of  those  by  whose  oath  you  shall  take  the  said  inquisition ;  and 
have  there  the  names  of  those  by  whose  oath  you  shall  take  the  said 

inquisition  and  this  writ.     Witness {name  of  chief  justice,  or  in 

Exchequer  of  chief  baron),  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord . 


49.  Notice  of  Inquiry  thereon  (a). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

A.B.  against  C.  D. 
Take  notice,  that  a  writ  of  inquiry  will  be  executed  in  this  cause  on 

,  at [if  in  London,  say,  "  at  the  Secondary's  Office,  No.  6, 

Basinghall-street,  London,"  and  if  the  defendant  mean  to  attend  by 
counsel,  add,  "  when  and  where  counsel  will  attend  on  behalf  of  the 

(a)  See  as  to  this  notice,   2  Pr.  10th  ed.  1041 ;   and  as  to  notices  of 
inquiry  in  general,  ante,  493. 
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said  defendant ;"  if  in  Middlesex,  say,  "  between  the  hours  of  eleven 
o'clock  in  the  forenoon  and  one  of  the  clock  in  the  afternoon  of  the 
same  day,  at  the  Sheriff's  OflSce  in  Red  Lion  Square,  near  Holborn, 
in  the  county  of  Middlesex;"  if  in  the  country,  say,  "  at  the  house  of 

,  commonly  called  or  known  by  the  name  or  sign  of ,  in 

street,  at ,  in  the  county  of ;"  if  be/ore  the  chief  justice  or 

chief  baron,  say,  "at  the  sittings  after  this  present term,  to  be 

holden  at  the  Guildhall  of  the  city  of  London,"  on  in  Middlesex,  "  at 
Westminster  Hall,  in  the  countj"^  of  Middlesex"],  touching  the  sum  in 
arrear  at  the  time  of  the  distress  taken,  and  the  value  of  the  [cattle,] 
goods  and  chattels  distrained,  according  to  the  statute  in  such  case  made 

and  provided.     Dated . 

Yours,  &c. 

To  Mr.  P.  A.  D.  A.  defendant's  attorney 

plaintiff's  attorney  [or  "  agent"]. 

[or  "agent"] 

50.  Inquisition  and  Return  to  Inquiry  on  Judgment  of  Non-pros,  on 
17  Car.  2,  c.  7,  s.  %for  want  of  a  Declaration  (a). 

(to  wit.)    An  inquisition  indented  taken  at  the  house  of , 

called  or  known  by  the  name  or  sign  of ,  in  the  said  county  of 

,  on  the day  of ,  in  the year  of  our  Lord , 

before  5.  S.  sheriff  of  the  county  aforesaid,  by  virtue  of  a  writ  of  our 
lady  the  Queen  to  the  said  sheriff  directed,  and  to  this  inquisition 
annexed,  to  inquire  of  certain  matters  in  the  said  writ  specified,  by  the 
oath  of  J^.  K.  B.,  &.C.  good  and  lawful  men  of  the  said  county  ;*  who 

upon  their  oath  say,  that  £ of  the  yearly  rent  in  the  said  writ 

mentioned  was  in  arrear  and  unpaid  from  the  said  A.  B.  to  the  said 
C.  D.  at  the  time  of  taking  and  distraining  the  [cattle,]  goods  and 
chattels  in  the  said  writ  also  mentioned ;  and  that  the  said  [cattle,] 
goods  and  chattels  were  then  worth,  according  to  the  true  value, 

£ .     In  witness  whereof,  as  well  I  the  said  sheriff  as  the  said 

jurors,  have  set  our  seals  to  this  inquisition,  the  day  and  year,  and  at 
the  place  above  written. 

By  the  same  sheriff. 

[Make  the  following  indorsement  on  the  writ :]  The  execution  of  this 
writ  appears  in  the  inquisition  hereunto  annexed. 

The  answer  of  S.  S.  sheriff. 


61.  Entry  of  Inquisition  and  final  Judgment  thereon,  where  the  Value 
of  the  Goods  is  found  to  be  of  equal  or  greater  Value  than  the 
Rent  (b). 

[Proceed  as  ante,  573,  No.  47,  to  the  end  and  then  thus:"]  At  which 
day  comes  here  the  said  C  D.  by  his  attorney  aforesaid :  and  the 

sheriff  of ,  to  wit,  S.  S.,  now  here  returns  a  certain  inquisition 

indented,  taken  before  him  at in  the  said  county,  on {day 

of  inquisition),  by  the  oath  of  twelve  good  and  lawful  men  of  his 

county,  whereby  it  appears  that  £ of  the  said  yearly  rent  was  in 

arrear  and  unpaid,  and  due  and  owing  from  the  said  A.  B.  to  the  said 
C.  D.  at  the  time  in  the  said  suggestion  mentioned,  and  of  the  dis- 


(a)  See  as  to  this  return,  2  Pr.  10th  ed.  1041. 
(6)  See  2  Pr.  10th  ed.  1041. 
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tress  taken,  and  that  the  [cattle,]  goods  and  chattels  distrained  were 

worth,  according  to  the  true  value  thereof,  £ :   Therefore  it  is 

considered  that  the  said  C.  D.  do  recover  against  the  said  A.  B,  the 

said  £ ,  being  the  arrearages  of  the  said  rent  by  the  inquisition  in 

form  aforesaid  found,  and  also  £ for  his  costs  of  defence  in  this 

behalf;  which  said  arrearages  and  costs  in  the  whole  amount  to  £ . 

[Insert  the  usual  marginal  note,  as  directed  at  the  foot  of  the  f army 
antCt  241.] 


61*.  The  like,  where  the  Goods  were  found  to  be  of  less  Value  than 
the  Rent. 

[Proceed  as  in  the  preceding  form  to  the  statement  oftfie  ingtiisiiion 
inclusive,  and  then  thus:]  Therefore  it  is  considered  that  the  said  C.  D. 

do  recover  against  the  said  A.  B.  the  said  £ ,  parcel  of  the  said 

arrears  of  the  said  rent,  being  the  value  of  the  said  [cattle,]  goods  and 

chattels  by  the  said  inquisition  in  form  aforesaid  found,  and  also  £ 

for  his  costs  of  defence  in  this  behalf;  which  said  value  and  costs  in 
the  whole  amount  to  £ . 


52.  Fi.  Fa.  on  Judgment  for  Defendant,  on  17  Car.  2,  c.  7,  for 
Arrears  of  Kent  and  Costs  (a). 

Victoria  [&c.  as  ante,  563,  No.  13],  To  the  sheriff  of ,  greeting: 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  of  the  goods  and  chattels  of 

A.  B.  in  your  bailiwick  you  cause  to  be  made  £ ,  which  C.  D. 

lately  in  our  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of 
Pleas"]  recovered  against  him,  for  certain  arrearages  of  rent,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  and  also  £ 

which  in  our  same  court*  were  adjudged  to  the  said  C.  D.  for  his  costs 
of  defence  in  an  action  of  replevin,  lately  commenced  and  depending 
in  the  same  court,  at  the  suit  of  the  said  A.  B.  against  the  said  C.  D., 
whereof  the  said  A.  B.\%  convicted,  together  with  interest  on  the  said 

several  sums  of  £ and  £ ,  at  the  rate  of  £4  per  centum  per 

annum,  from  the day  of ,  a.d.  ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up.  And  have  the  said  monies,  together 
with  such  interest  as  aforesaid,  &c.  [Conclude  as  usual.  See  the 
forms  off.fa.,  ante,  290,  291]. 


53.  The  like,  for  Value  of  Goods  distrained,  SfC, 

Victoria  [&c.  as  ante,  563,  No.  13],  To  the  sheriff  of ,  greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  of  the  goods  and  chattels 

o{  A.  B.  in  your  bailiwick  you  cause  to  be  made  £ ,  which  C.  D. 

lately  in  our  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of 
Pleas,"]  recovered  against  him,  for  the  value  of  certain  [cattle,]  goods 
and  chattels,  distrained  by  the  said  C.  D.  for  certain  an-earages  of 
rent,  according  to  the  statute  in  such  case  made  and  provided,  and  also 

£ which  in  our  same  court  [&c.  conclude  as  in  preceding  form 

from  the  asterisk.*'] 


(a)  See  2  Pr.  10th  ed.  1048. 

c  c 
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54.  Declaration  in  Replevin  for  Cattle  or  Goods  (a). 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  18—. 

(venue),  to  wit.     C,  D.  was  summoned  to  answer  A.  B.  in  an 

action  of  replevin  for  the  taking  and  unjustly  detaining  the  [cattle,] 
goods  and  chattels  of  the  said  ^.  jB.;  and  hereupon  the  said  A.  B.  by 

J*.  A.  his  attorney  complains,  for  that  the  defendant  on  the day 

of ,  in  the  year  of  our  Lord {b),  at  the  parish  of ,  in  the 

county  of ,  in  a  dwelling-house  there  [or  if  on  land,  "  in  a  close 

there  called ,"  or  "common  there  called ,"  or  "place  there 

called  ,"]  took  the  [cattle,]  goods  and  chattels,  to  wit,  horses, 

cows,  oxen,  sheep,  household  furniture,  household  utensils  \as  the  case 
may  he,  and  as  in  a  declaration  in  trover,  or  enumerate  the  goods,  Sfc. 
as  in  the  replevin  bond,  and  the  latter  may  be  the  hest^  and  unjustly 
detained  the  same :  And  the  plaintiff  claims  £5. 


55.  Tlie  like,  for  growing  Crops  id). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  185—. 

(venue),  to  wit.     C.  D.  was  summoned  to  answer  A.  B.  in  an 

action  of  replevin  for  the  taking  and  unjustly  detaining  the  corn,  grain 

and  goods  of  the  said  A.  B.;  and  hereupon  the  said  A.  B.  by 

his  attorney  complains,  for  that  the  defendant  on ,  in  the  parish 

of  in  the  said  county  of ,  in  a  close  there  called ,  took 

the  standing  corn  and  cut  corn  and  wheat  of  the  plaintiff,  and  in 

another  close  there  called  took  other  the  standing  com  and 

standing  oats  and  cut  corn  and  oats  of  the  plaintiff,  and  in  a  certain 

other  close  there  called  took  the  standing  oats  of  the  plaintiff, 

and  in  a  certain  other  close  there  called took  the  standing  com  of 

the  plaintiff,  and  unjustly  detained  the  same :  And  the  plaintiff  claims 
£5. 


66.  Notice  to  plead,  Sfc. 
The  same  as  ante,  91. 


67.  Judgment  for  Plaintiff,  by  Nil  dicit  (c). 

The day  of ,  a-d. (date  of  declaration). 

(to  wit).     C.  D.  was  summoned  to  answer  A.  B.  in  an  action 

[&c.  copy  the  declaration,  and  proceed  on  a  new  line  as  follows ;]  And 

on  (day  of  signing  interlocutory  judgment)  the  defendant,  by 

D,  A.  his  attorney,  comes  and  says  nothing  in  bar  or  preclusion  of 
the  said  action  of  the  plaintiff,  whereby  the  plaintiff  remains  therein 
undefended  against  the  defendant;  wherefore  the  plaintiff  ought  to 
recover  against  the  defendant  his  damages  on  occasion  of  the  pre- 
mises * :  and  because  it  is  unknown  to  the  court  here  what  damages 


(a)  See  as  to  the  declaration,  2  Pr.  10th  ed.  1040  ;  and  see  the  notes  and 
observations  in  Pearson's  ed.  of  Chit  Preced.  690. 

(6)  The  day  of  taking  may  be  omitted,  but  it  is  usually  inserted. 
(c)  See  as  to  this,  2  Pr.  10th  ed.  1042. 
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the  plaintifiF  hath  sustained  in  that  behalf,  the  sheriff  is  commanded, 
that  by  the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick  he 
diligently  inquire  what  damages  the  plaintiff  hath  sustained,  as  well 
on  occasion  of  the  premises  as  for  his  costs  of  suit  in  this  behalf;  and 
that  he  send  the  inquisition  which  he  shall  thereupon  take  to  our  said 
lady  the  Queen  [or  in  C.  P.  "  to  her  majesty's  justices,"  or  in  Exch. 

"  to  the  barons  of  her  majesty's  Exchequer"]  at  Westminster,  on , 

under  his  seal  and  the  seals  of  those  by  whose  oath  he  shall  take  the 
said  inquisition,  together  with  the  writ  of  our  lady  the  Queen  to  him 
in  that  behalf  directed.  The  same  day  is  given  to  the  plaintiff  here, 
&c.  [iSee  the  continuation  of  the  form  of  entry  oftlie  inquisition  and 
fnal Judgment,  post,  No.  60.] 


58.  Writ  of  Inquiry  thereon  (a). 

Victoria  [&c.  as  ante,  5oS,  No.  1],  to  the  sheriff  of ,  greeting: 

Whereas  C.  D.  was  summoned  to  be  in  our  court  of  Q.  B.  \or  "  C.  P." 
or  "  Exch.  of  Pleas"]  to  answer  A.  B.  in  an  action  of  replevin,  for 

that  the  said  C.  D.  on at  [&c.  recite  the  whole  declaration  from. 

these  words  in  the  past  tense'] :  And  such  proceedings  were  thereupon 
had  in  our  said  court,  that  the  said  A.  B.  ought  to  recover  against 
the  said  C.  D.  his  damages  on  occasion  of  the  said  taking  and  de- 
taining of  the  [cattle,]  goods  and  chattels  aforesaid :  But  because  it 
is  unknown  to  our  said  court  what  damages  the  said  A.  B.  hath  sus- 
tained in  that  behalf,  therefore  we  command  you,  that,  by  the  oath 
of  twelve  good  and  lawful  men  of  your  bailiwick,  you  diligently 
inquire  what  damages  the  said  A.  B.  hath  sustained,  as  well  on  occa- 
sion of  the  premises  aforesaid  as  for  his  costs  of  suit  in  this  behalf*; 
and  that  yon  send  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch, 

"  to  the  barons  of  our  Exchequer"]  at  Westminster,  on  the day 

of next,  the  inquisition  which  you  shall  thereupon  take,  under 

your  seal  and  the  seals  of  those  by  whose  oath  you  shall  take  that 

inquisition,  together  with  this  writ*     Witness (name  of  chief 

Justice  or  chief  baron),  at  Westminster,  the day  of ,  in  the 

year  of  oar  Lord . 


59.  Notice  of  Inquiry,  Sfc.  thereon.    Inquisition  and  Return. 

Same  as  in  ordinary  cases  in  an  action  for  a  tort.     See  the  forms, 
ante,  493,  497. 


60.  Entry  affinal  Judgment  and  Inquisition  on  Judgment  for 
Plaintiff,  by  Nil  dicit. 

[Proceed  as  in  No.  57,  to  the  end,  and  then  thus:]  At  which  day 
comes  here  the  plaintiff  by  his  attorney  aforesaid,  and  the  sheriff,  to 
wit,  S.  S.f  sheriff  of  the  said  county,  now  here  returns  an  inquisition 

indented,  taken  before  him  at ,  in  the  county  aforesaid,  on 

(day  of  returning  inquisition),  by  the  oath  of  twelve  good  and  lawful 
men  of  his  bailiwick,  by  which  it  is  found  that  the  plaintiff  hath  sus- 
tained damages  on  occasion  of  the  premises  to  £ over  and  above 

(a)  See  as  to  this,  2  Pr.  10th  ed.  1042. 
CC2 
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his  costs  of  suit  in  this  behalf,  and  for  those  costs  to  40«.  Therefore  it 
is  considered  that  the  plaintiff  do  recover  against  the  defendant  the 
said  damages  and  costs  by  the  said  inquisition  above  found,  and  also 

£ for  his  costs  of  suit  by  the  court  here  adjudged  of  increase  to 

the  plaintiff;  which  said  damages  and  costs  in  the  whole  amount  to 

£ . 

[^Insert  the  usual  marginal  notes,  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

61.  Execution  thereon  for  Plaintiff. 
The  same  as  in  ordinary  cases. 


62.  Common  Avowry,  or  Cognizance  for  Rent,  on  11  Geo.  2,  c.  19, 
s.  22  (a). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d. . 

i>.  "^  The  defendant,  by  D.  A.  his  attorney  [or  "in  person,"  a« 
ats.  >  the  case  may  6e],  says  that  the  plaintiff  for  the  space  of  [half- 
B.  J  a-year]  {^according  to  the  period  during  which  the  rent  dis- 
trained for  was  accruing  due)  next  before  and  ending  on  the day 

of ,  in  the  year  of  our  Lord ,  and  from  thence  until  and  at 

the  said  time  when  &c.  held  and  enjoyed  the  said  dwelling-house  [and 
place]  in  which  &c.  with  the  appurtenances,  as  tenant  thereof  to  the 
defendant  [or  "  to  L.  i."],  bv  virtue  of  a  demise  thereof  theretofore 

made,  at  and  under  the  yearly  rent  of  £ ,  payable  quarterly,  on 

the  twenty-fifth  day  of  March,  the  twenty-fourth  day  of  June,  the 
twenty-ninth  daj'  of  September,  and  the  twenty-fifth  day  of  December 
{according  to  the  fact),  in  every  year,  by  even  and  equal  portions; 

and  because  £ of  the  rent  aforesaid,  for  the  space  of  [half-a-year] 

ending  as  aforesaid,  on  the  said day  of ,  in  the  year  aforesaid, 

and  from  thence  until  and  at  the  said  time  when  &c.  was  due  and  in 
arrear  from  the  plaintiff  to  the  defendant  [or  "  L.  Z."],  the  defendant 
well  avows  [or  "  as  bailiff  of  the  said  L.  L.  well  acknowledges"]  the 
taking  of  the  said  [cattle,]  goods  and  chattels  in  the  said  dwelling- 
house  [and  place]  in  which  &c.,  and  justly  &c.,  as,  for  and  in  the  name 
of  a  distress  for  Uie  said  rent  so  due  and  in  arrear  as  aforesaid. 


63.  Notice  to  reply  or  plead  in  Bar,  Sfc. 

[Same  as  forms  ante,  112,  but  insert  the  words  "plead  in  bar  or 
replication."] 

64.  Judgment  for  Defendant,  at  Common  Law,  for  a  Return,  on  a 
^on-pros,  for  want  of  a  Plea  in  Bar  (b). 

The day  of ,  a.d. (date  of  declaration). 

to  wit.     C.  D.  was  summoned  to  answer  A.  B.  [&c.  copy  de- 
claration and  avowry,  or  cognizance,  and  proceed  thus:\   And  the 

(a)  See  the  notes  and  observations  in  Pearson's  ed.  of  Chit  Prec  692, 
&c. ;  see  also  2  Pr.  10th  ed.  1042. 
(6)  See  as  to  this  judgment,  2  Pr.  10th  ed.  1043. 
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plaintiff  hath  not  pleaded  in  bar  of  or  answered  the  said  avowry  \or 
''cognizance"]  of  the  defendant,  and  therein  made  default,  nor  does 
he  further  prosecute  his  writ  against  the  defendant:  Therefore  it  is 
considered  that  the  plaintiff  take  nothing  by  his  said  writ,  and  that  the 
defendant  do  go  thereof  without  day  &c.,  and  that  the  defendant  have 
a  return  of  the  [cattle,]  goods  and  chattels  aforesaid,  &c.  :*  And  it  is 
further  considered  that  the  defendant  do  recover  against  the  plaintiff 

£ for  his  costs  of  defence  in  this  behalf. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

65.  Setomo  habendo,  at  Common  Law,  for  Defendant  for  want  of  a 
Plea  in  Bar  (a). 

Victoria  [as  ante,  563,  No.  13],  To  the  sheriff  of  ,  greeting  : 

Whereas  C.  D.  was  summoned  to  be  in  our  court  of  Q.  B.  [or  "  C.  P." 
or  "  Exch.  of  Pleas"],  to  answer  A.  B,  in  an  action  of  replevin  :  For 
that  [&c.  recite  the  declaration  from  these  words  in  the  past  tensel :  And 
the  said  C.  D.,  appearing  in  our  said  court  by  D.  A.  his  attorney,  well 
avowed  [or  "  as  bailiff  of  L.  L.  well  acknowledged"]  the  taking  of 
the  said  [cattle,]  goods  and  chattels  in  the  said  [dwelling-house  and 
place]  in  which  &c.  for  damage  there  done  [or  "  for  certain  arrears  of 

rent,  to  wit,  for  £ due  and  in  arrear  from  the  said  A.  B.  to  the 

said  C.  D.  for  the  said  dwelling-house  and  place  in  which  &c.  with 
the  appurtenances,  held  and  enjoyed  under  and  by  virtue  of  a  demise 

thereof,  for  the  space  of next  before  and  ending  on  the day 

of ,  in  the  year  of  our  Lord  18 — "]  :  Whereupon  the  said  A.  B. 

made  default  in  pleading  in  bar  to  or  otherwise  answering  the  said 
avowry  [or  "  cognizance"],  nor  did  he  further  prosecute  his  writ 
aforesaid  in  that  behalf;  wherefore  it  was  considered  by  our  said  court 
that  the  said  A.  B.  should  take  nothing  by  his  writ  aforesaid,  and 
that  the  said  C.  D.  should  go  thereof  without  day  &c. ;  and  that  the 
said  C.  D.  should  have  a  return  of  the  said  [cattle,]  goods  and  chat- 
tels, &c.  :*  Therefore  we  command  you,  that  without  delay  you  cause 
the  said  [cattle,]  goods  and  chattels  to  be  returned  to  the  said  C.  D. ; 
and  that  you  do  not  deliver  them  on  the  complaint  of  the  said  A.  B. 
without  our  writ,  which  shall  make  express  mention  of  the  judgment 
aforesaid ;  and  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch,  "  to 

the  barons  of  our  Exch."]  at  Westminster,  on ,  and  have  you 

there  then  this  writ.     Witness (name  of  chi^f  justice  or  in  Exch. 

of  chief  baron),  at  Westminster,  the (iay  of ,  ill  the  year  of 

GUI*  Lord . 


66.  Execution  for  Costs. 
Same  as  in  ordinary  cases,  see  forms,  ante,  335,  337. 


67.  Judgment  for  Defendant,  on  21  Hen.  8,  c.  19,  on  a  Non-pros  for 
want  of  a  Plea  in  Bar,  with  Award  of  JRetomo  habendo  and 
Writ  of  Inquiry  {h). 

[Proceed  as  in  No.  64,  to  the  asterisk  *,  and  then  thus ;]   And  it  is 

(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1048. 

(b)  See  as  to  this  judgment,  2  Pr.  10th  ed.  1040,  1043. 
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further  considered,  that  the  defendant  ought  to  recover  against  the 
plaintiff  his  damages  on  occasion  of  the  premises,  according  to  the 
statute  in  such  case  made  and  provided :  Therefore  it  is  commanded  to 
the  sheriff,  that  without  delay  he  cause  the  [cattle,]  goods  and  chattels 
aforesaid  to  be  returned  to  the  defendant ;  and  that  he  do  not  deliver 
them,  on  the  complaint  of  the  plaintiff,  without  the  writ  of  our  said 
lady  the  Queen,  which  shall  make  express  mention  of  the  judgment 
aforesaid :  And  in  what  manner  he  shall  execute  the  writ  of  our  said 
lady  the  Queen  in  that  behalf  he  make  appear  to  our  said  lady  the 
Queen  [or  in  C.  P.  "  to  the  justices  here,"  or  in  Exch.  "  to  the  barons 

here"]  at  Westminster,  on .f    It  is  also  commanded  to  the  sheriff, 

that  by  the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick  he 
diligently  inquire  what  damages  the  defendant  hath  sustained,  as  well 
on  occasion  of  the  premises,  according  to  the  statute  in  such  case  made 
and  provided,  as  for  his  costs  of  defence  in  this  behalf;  and  that  the 
inquisition  which  the  said  sheriff  shall  thereupon  take  he  make  appear 
to  our  said  lady  the  Queen  [or  in  C.  P.  "  to  the  justices  here,"  or  in 
Exch.  "  to  the  barons  here"],  at  the  time  and  place  aforesaid,  under 
his  seal  and  the  seals  of  those  by  whose  oath  he  shall  take  that  inqui- 
sition ;  and  that  he  have  there  the  names  of  those  by  whose  oath  he 
shall  take  that  inquisition,  together  with  the  writ  of  our  ^id  lady  the 
Queen  to  him  thereupon  directed :  the  same  day  is  given  to  the  de- 
fendant, &c. 

68.  The  liJte,  rcUh  a  Remittitur  damna. 

{Proceed  as  in  the  preceding  form,  to  the  dagger  \,  and  then  thus:'] 
And  hereupon  the  defendant  remits  to  the  plaintiff  his  damages  afore- 
said '.  Therefore  let  the  plaintiff  be  acquitted  thereof:  And  it  is  further 
considered  by  the  court  here,  that  the  defendant  do  recover  against  the 
plaintiff  £ for  his  costs  of  defence  in  this  behalf. 


69.  Writ  of  Inquiry,  on  21  Hen.  8,  c.  19,  on  Non-pros  for  want  of  a 
Plea  in  Bar, 

[Proceed  as  in  the  rvrit  of  retomo  habendo,  No.  65,  to  the  aste- 
risk *,  and  then  thus :]  And  it  was  also  by  our  said  court  considered 
that  the  said  C.  D.  ought  to  recover  against  the  said  A.  B.  his  da- 
mages on  occasion  of  the  premises,  according  to  the  statute  in  that  case 
made  and  provided  ;  but  because  it  is  unknown  to  our  said  court  what 
damages  the  said  C.  D.  hath  sustained  in  that  behalf,  therefore,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  we  command 
you,  that  by  the  oath  of  twelve  good  and  lawful  men  of  your  bailiwick 
you  diligently  inquire  what  damages  the  said  C.  D.  hath  sustained,  as 
well  on  occasion  of  the  premises  as  for  his  costs  of  defence  in  this  be- 
half, and  that  you  send  the  inquisition  which  you  shall  take  thereon 
to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons  of 

our  Exchequer"]  at  Westminster,  on ,  under  your  seal  and  the 

seals  of  those  by  whose  oath  you  shall  take  that  inquisition,  together 

with  this  writ.     AVitness (name  of  chief  Justice  or  in  Exch.  of 

chief  baron),  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 


70.  Notice  of  Inquiry — Inquisitioti^  and  Return  thereon. 
Same  as  ante,  575,  576,  Nos.  49,  50. 
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71.  The  Entry  thereof  upon  the  RoU  is  as  No.  67,  to  the  end  of  the 
Entry  of  the  Judgment  of  Non-pros  and  Award  of  the  Writ 
of  Inquiry,  and  tlien  continue  the  Enf-ry,  '*  At  which  day," 
\c.,  and  conclude  at  in  the  Form  in  ordinary  Cases,  ante,  482, 
To.  2. 


%: 


72.  Retomo  habendo  thereon. 
Same  as  No.  65. 


73.  Fi.  Fa.  oi'  Ca.  Sa.  thereon  for  Costs  and  Damages. 

[Same  as  in  ordinary  cases,  see  forms,  ante,  335,  337,  hut  say 
"awarded  to  the  said  CD.  according  to  the  statute  in  such  case  made 
and  provided,  for  his  damages,  as  well  by  reason  of  certain  damage 
done  by  the  cattle  of  the  said  A.  B.  (or  if  the  distress  was  for  rent, 
alter  this  accordingly)  as  for  his  costs  of  his  defence  in  an  action  of 
replevin  lately  prosecuted,"  &c.] 


74.  Capias  in  Withernam,  on  21  Hen.  8,  c.  19,  and  Ca.  Sa.for 
Damages  and  Costs,  after  Return  of  Elxmgata  (a). 

Victoria  r&c.  ax  ante,  663,  No.  13],  To  the  sheriff  of ,  greeting : 

Whereas  C.  D.  was  summoned  to  be  in  our  court  of  Q.  B.  \or  "  C.  P." 
or  "  Exch.  of  Pleas"]  to  answer  A.  B.  in  an  action  of  replevin,  for 
that  r&c.  copy  the  declaration  from  these  wards  to  the  end,  in  the  past 
tense j  :  And  the  said  C.  D.  api>earing  in  our  same  court  for  a  reason 
by  him  alleged  in  the  same  court,  well  avowed  the  taking  of  the  said 
[cattle,]  goods  and  chattels  in  the  said  place  in  which  &c.  and  justly 
&c.  for  damage  there  done :  And  the  said  A.  B.  afterwards,  in  our 
same  court,  made  default ;  wherefore  it  was  considered  by  our  same 
court,  that  the  said  A.  B.  should  take  nothing  by  his  said  writ,  and 
that  the  said  C.  D.  should  go  thereof  without  day,  &c. ;  and  that  he 
should  have  a  return  of  the  said  [cattle,]  goods  and  chattels,  &c. : 
Therefore  we  lately  commanded  you,  that  without  delay  you  should 
cause  the  [cattle,]  goods  and  chattels  aforesaid  to  be  returned  to  the 
said  C.  D. ;  and  that  you  should  not  deliver  them  on  the  complaint  of 
the  said  A.  B.  without  our  writ,  which  should  make  express  mention 
of  the  judgment  aforesaid  ;  and  in  what  manner  you  should  have  exe- 
cuted that  our  writ,  you  should  make  appear  to  us  [or  in  C.  P.  "  to 
our  justices,"  or  in  Exch.  "to  the  barons  of  our  Exchequer"],  at 

Westminster  aforesaid,  on .    We  also  lately  commanded  you,  that 

according  to  the  statute  in  such  case  made  and  provided,  you  should 
diligently  inquire,  by  the  oath  of  good  and  lawful  men  of  your  baili- 
wick, what  damage  the  said  C  D.  had  sustained,  as  well  on  occasion 
of  the  premises  as  for  his  costs  of  defence  in  that  behalf;  and  that  the 
inquisition  which  you  should  thereupon  take  you  should  send  to  us  [or 
in  C.  P.  "  to  our  said  justices,"  or  in  Exch.  "  to  the  said  barons"]  at 

Westminster,  on ,  under  your  seal  and  the  seals  of  those  by  whose 

oath  you  should  take  that  inquisition,  together  with  the  writ  aforesaid: 
And  you,  at  a  day  now  past,  returned  to  us  [or  in  C.  P.  "  to  our  jus- 
tices," or  in  Exch.  "  to  the  said  barons"]  at  Westminster  aforesaid, 

(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1040,  1041. 
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that  the  [cattle,]  goods  and  chattels  aforesaid  were  eloigned  and  re- 
moved by  the  said  A.  B.  to  places  to  you  unknown,  so  that  you  could 
not  cause  the  same  to  be  returned  to  the  said  C.  D. ;  and  you  also  re- 
turned to  us  [or  in  C.  P.  "  to  our  said  justices,"  or  in  Exch.  "  to  our 

said  barons"]  an  inquisition  taken  before  you  at ,  in  your  county, 

on {day  of  taking  inquisition),  by  which  it  was  found  that  the 

said  C.  D.  had  sustained  damages  on  occasion  of  the  premises,  besides 

bis  costs  of  defence  in  that  behalf,  to ,  and  for  those  ^sts  to  forty 

shillings  :  Therefore  it  was  considered  by  our  said  court  that  the  said 
C.  D.  should  recover  against  the  said  A.  B.  his  damages  aforesaid,  by 

the  said  inquisition  in  form  aforesaid  found,  and  also  £ by  our 

said  court  adjudged  of  increase  to  the  said  C.  D.  for  his  costs  of  de- 
fence aforesaid  ;  which  said  damages  and  costs  in  the  whole  amount  to 

£ :  Therefore  we  command  you,  that  you  take  in  withernam  the 

[cattle,]  goods  and  chattels  of  the  said  A.  B.  in  your  bailiwick,  to  the 
value  of  the  [cattle,]  goods  and  chattels  before  taken,  and  cause  them 
to  be  delivered  without  delay  to  the  said  C.  D.,  to  hold  to  him  irre- 
plevisable until  the  said  A.  B.  shall  make  return  to  the  said  C.  D.  of 
the  [cattle,]  goods  and  chattels  aforesaid,  before  taken  :  and  in  what 
manner  you  shall  execute  this  our  writ  make  appear  to  us  [or  in  C.  P. 
"to  our  said  justices,"  or  in  Exch.  "  to  the  said  barons"],  at  West- 
minster aforesaid,  on  .     We  also  command  you  that  you  omit  not 

by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same 
and  take  the  said  A.  B.  if  he  be  fouud  in  your  bailiwick,  and  him 
safely  keep,  so  that  you  may  have  his  body  before  us  [or  in  C.  P. 
*'  before  our  said  justices,"  or  in  Exch.  "  before  our  said  barons''],  at 

Westminster,  on ,  to  satisfy  the  said  C.  D.  of  his  damages  and 

costs  aforesaid,  together  with  interest  upon  the  said  sum  of  £ [&c. 

conclude  as  usual,  see  ante,  336,  No.  1.] 


75.  Judgmerd  of  Non-pros  for  want  of  Plea  in  Bar,  with  Award  of 
Inquiry  for  Arrears  of  Rent,  on  17  Car.  2,  c.  7,  s.  2(a). 

[Proceed  as  in  No.  64,  to  the  asterisk*,  and  then  thus :]  And  here- 
upon the  defendant,  according  to  the  statute  in  such  case  made  and 
provided,  prays  the  writ  of  our  said  lady  the  Queen  to  be  directed  to 

the  sheriff  of ,  to  inquire  [&c.  conclude  as  in  No.  46,  from  the 

asterisk*.     If  the  inquisition  has  been  returned,  continue  the  entry 
thereof  and  final  judgment,  as  directed,  infra,  No.  79.] 


76.  Writ  of  Inquiry  under  17  Car.  2,  c.  7,  s.  2,  on  Non-pros  for  want 
of  a  Plea  in  Bar  (a). 

Victoria  [&c.  as  ante,  563,  No.  13],  To  the  sheriff  of ,  greeting : 

Whereas  C.  D.  was  summoned  to  be  in  our  court  of  Queen's  Bench 
[or  "  C.  P."  or  "  Exch.  of  Pleas"  j,  to  answer  A.  B.  in  an  action  of 
replevin,  for  that  [&c.  here  copy  the  declaration  from  these  words,  in 
past  tense\  And  the  said  C.  D.  appearing  in  our  said  court  by  D.  A. 
his  attorney,  well  avowed  [or  "  as  bailiff  of  X.  L.  well  acknowledged"] 
the  taking  of  the  said  [cattle,]  goods  and  chattels  [&c.  set  out  the  sub- 
stance of  the  avotory,  or  cognizance,  as  in  the  judgment,  and  proceed 
thus:'}  And  such  proceedings  were  thereupon  had  in  our  said  court, 

(a)  See  as  to  this  judgment  and  writ  of  inquiry,  2  Pr.  10th  ed.  1043. 
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that  it  was  afterwards  considered  by  the  same  court  that  the  said  A.  B. 
should  take  nothing  by  his  writ  aforesaid ;  and  that  the  said  C.  D. 
should  go  thereof  without  day,  &c. ;  and  tiiat  the  said  C.  D.  should 
have  a  return  of  the  said  [cattle,]  goods  and  chattels,  &c.  And  there- 
upon the  said  C.  D,,  according  to  the  statute  in  such  case  made  and 
provided,  prayed  our  writ  [&c.  proceed  as  in  the  form,  ante,  574,  No, 
47,  to  the  end.] 

77.  Notice  of  Inquiry  thereon. 
Same  as  No.  48. 


78.  Inquisition  thereon. 
Same  as  No.  49. 


79.  Entry  thereof  upon  the  Roll  is  as  No.  75;  and  then  conclude,  in 
the  same  paragraph,  as  in  No.  50. 


80.  Fi.  Fa.  thereon. 
The  same  as  ante,  No.  52. 


81.  Pleas  in  Bar  ofNon  Tenuit  and  no  Rent  in  Arrear. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

B.  "^  The  plaintiff  saith,  that  he  did  not  hold  or  enjoy  the  said 
V.  >  dwelling-house  and  place  in  which,  &c.,  with  the  appurtenances, 
D.  J  as  tenant  thereof  to  the  defendant  [or  "  the  said  M.  MJ']  under 
the  said  demise  thereof,  as  the  defendant  hath  in  his  said  avowry  [or 
"■  cognizance"]  alleged. 

2.  And  for  further  plea,  the  plaintiff  saith  that  no  part  of  the  said 
supposed  rent  in  the  said  avowry  [or  "cognizance"]  mentioned  was  in 
arrear,  as  the  defendant  hath  in  his  said  avowry  [or  "  cognizance"] 
in  that  behalf  alleged. 

*  [  Or,  instead  of  the  plea  in  bar  specially  traversing  the  matters  as 
above,  the  plaintiff  may  simply  "  take  issue"  on  the  avowry  or  cogni- 
zance.] 

82.  Judgment  for  Defendant  at  Common  Law  (or  for  Damages  on 
21  Hen.  8,  c.  19),  for  a  Return,  Sfc.  on  Demurrer  to  a  Plea  in 
Bar  (a). 

[Enter  the  proceedings  to  the  end  of  the  demurrer-book,  and  then 
proceed  thus :]  And  on  (day  of  signing  Judgment  on  the  de- 
murrer) come  here  the  parties  aforesaid,  by  their  attornies  aforesaid  ; 
whereupon  all  and  singular  the  premises  being  seen,  and  by  the  court 
here  fully  understood,  and  mature  deliberation  being  thereupon  had,  it 
appears  to  the  court  here,  that  the  plea  of  the  plaintiff  by  him  above 
pleaded  in  bar  of  the  avowry  [or  *'  cognizance"]  aforesaid  is  bad  in 


(a)  See  as  to  this,  2  Pr.  lOtb  ed.  1044. 
C  c  5 
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substance:  Therefore  it  is  considered  that  the  plaintiff  take  nothing  by 
his  said  writ,  and  that  the  defendant  do  eo  thereof  without  day,  &c. ; 
and  that  he  have  a  return  of  the  [cattle,  J  goods  and  chattels  aforesaid, 
to  hold  to  him  irreplevisable  for  ever :  [^If  the  judgment  be  for  damages 
under  the  21  Hen.  8,  c.  18,  hei'e  say,  •'  and  that  he  ou^ht  to  recover 
against  the  plaintiff  his  damages  on  occasion  of  the  premises,  according 
to  the  statute  in  such  case  made  and  provided."]  [Then  if  the  judg- 
ment be  at  common  law,  conclude  as  in  No.  64,  from  the  asterisk* ;  or 
if  on  stat.  21  Hen.  8,  c.  19,  then  as  in  No.  Ql,from  the  words  "There- 
fore it-is  commanded,"  &c.] 


83.  Writ  of  Inquiry  of  Damages  under  21  Hen.  8,  c.  19,  on  Judg- 
ment for  a  Return,  Sfc.  on  Demurrer  to  Plea  in  Bar  (a). 

Victoria  [&c.  as  ante,  563,  No.  13],  To  the  sheriff  of ,  greeting : 

Whereas  C.  D.  was  summoned  to  be  in  our  court  of  Queen's  Bench 
[or  "  C.  P."  or  *'  Exch.  of  Pleas"]  to  answer  A.  B.  in  an  action  of 
replevin,  for  that  &c.  [here  copy  the  declaration  in  the  past  tense  from 
these  words'] :  And  the  said  C  D.  appearing  in  our  said  court  by  D.  A. 
his  attorney,  well  avowed  [or  "  as  bailiff  of  M.  M.  well  acknow- 
ledged"] the  taking  of  the  said  [cattle,]  goods  and  chattels  [&c.  recite 
the  substance  of  the  avowry  or  cognizance,  plea  in  bar,  demurrer  and 
joinder :]  And  such  proceedings  were  thereupon  had  in  our  said  court, 
that  it  was  afterwards  considered  by  the  same  court  that  the  said  plea 
of  the  said  C.  D.  by  him  above  pleaded  in  bar  of  the  avowry  [or  "  cog- 
nizance"] aforesaid  was  bad  in  substance.  It  was  also  considered  by 
the  said  court  that  the  said  A.  B.  should  take  nothing  by  his  writ 
aforesaid,  and  that  the  said  C.  D.  should  go  thereof  without  day,  &c., 
and  that  the  said  C.  D.  should  have  a  return  of  the  [cattle,]  goods  and 
chattels  aforesaid,  to  hold  to  him  irreplevisable  for  ever  ;  and  that  he 
ought  to  recover  against  the  said  A.  B.  his  damages  on  occasion  of  the 
premises,  according  to  the  statute  in  such  case  made  and  provided. 
Therefore  we  command  you,  that  without  delay  you  cause  the  [cattle,] 

goods  and  chattels  aforesaid  to  be  returned  to  the  said  C.  D.  to  hold  to 
im  irreplevisable  in  form  aforesaid ;  and  in  what  manner  you  shall 
execute  this  our  writ  make  appear  to  us  [or  in  C.  P.  "to  our  justices," 
or  in  Exch.  "  to  the  barons  of  our  Exchequer"],  at  Westminster,  on 

.     We  likewise  command  you,  that,  by  the  oath  of  twelve  good 

and  lawful  men  of  your  bailiwick,  you  diligently  inquire,  according  to 
the  statute  in  such  case  made  and  provided,  what  damages  the  said 
C.  D.  hath  sustained,  as  well  on  occasion  of  the  premises  as  for  his 
costs  of  defence  in  this  behalf:  and  the  inquisition  which  you  shall 
thereupon  take,  make  appear  to  us  [or  in  C.  P.  "  to  our  said  justices," 

or  in  Exch.  "  to  the  said  barons"],  at  Westminster  aforesaid,  on , 

at  the  time  aforesaid,  under  your  seal  and  the  seals  of  those  by  whose 
oath  you  shall  take  that  inquisition ;  and  have  there  the  names  of  those 
by  whose  oath  you  shall  take  that  inquisition,  and  this  writ.  Witness 
{name  of  chief  justice  or  in  Exch.  of  chief  baron),  at  Westmin- 
ster, the day  of ,  in  the  year  of  our  Lord . 


(a)  See  as  to  this,  2  Pr.  10th  ed.  1044, 1040. 
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84.  Betorno  habendo  on  Demurrer  to  a  Plea  in  Bar. 

[Same  as  in  No.  65,  to  the  end  of  the  avowry  or  cognizance,  if  it 
were  the  avowry  or  cognizance  that  was  demurred  to,  and  tlien  thus ;] 
And  such  proceedings  were  thereupon  had  in  our  said  court,  that  it 
was  afterwards  considered  by  our  same  court  here,  that  the  said  A.  B, 
should  take  nothing  by  his  said  writ,  and  that  the  said  C.  D.  should  go 
thereof  without  day,  and  that  he  should  have  a  return  of  the  [cattle,] 

foods  and  chattels  aforesaid,  to  hold  to  him  irreplevisable  for  ever, 
herefore  we  command  you,  that  you  cause  to  be  returned  to  the  said 
C.  D.  without  delay  the  [cattle,]  goods  and  chattels  aforesaid,  to  hold 
to  him  irreplevisable  for  ever ;  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  C.  P.  "  to  our  jus- 
tices," [or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at  Westmin- 
ster, on ,  and  have  you  there  this  vn'it.     Witness (name  of 

chief  justice  or  in  Exch.  of  chief  baron),  at  Westminster,  the day 

of in  the  year  of  our  Lord . 


85.  Fi.fa.  or  Ca.  sa.  tTiereon. 
The  same  as  supra,  No.  73. 


86.  Judgment  for  Defendant  under  17  Car.  2,  c.  7,  s.  2,  on  Demurrer 
to  Avowry  for  Rent,  with  Award  of  Inquiry  as  to  the  Value  of 
Goods  (a). 
[Enter  the  proceedings  to  the  end  of  the  demurrer-booh  and  then 

proceed  thu^i^  And  on come  here  the  parties  aforesaid,  by  their 

attornies  aforesaid,  whereupon  all  and  singular  the  premises  being 
seen  and  by  the  court  here  fully  understood,  and  mature  deliberation 
being  thereupon  had,  it  appears  to  the  said  court  here  that  the  said 
avowry  [or  "  cognizance"]  of  the  defendant,  by  him  above  pleaded, 
is  good  m  substance.  Therefore  it  is  considered  that  the  plaintiff 
take  nothing  by  his  said  writ,  and  that  the  defendant  do  go  thereof 
without  day,  &c.,  and  that  the  defendaut  have  a  return  of  the  [cattle,] 
goods  and  chattels  aforesaid,  to  hold  to  him  irreplevisable  for  ever. 
And  hereupon  the  defendant,  according  to  the  statute  in  such  case 
made  and  provided,  prays  the  writ  of  our  said  lady  the  Queen  to  be 

directed  to  the  sheriff  of  the  said  county  of ,  to  inquire  of  the 

value  of  the  [cattle,]  goods  and  chattels  aforesaid.  Therefore  the 
sheriff  is  commanded,  that  by  the  oath  of  twelve  good  and  lawful  men 
of  his  bailiwick  he  diligently  inquire  how  much  the  said  [cattle,] 
goods  and  chattels  were  worth  at  the  time  of  taking  the  same,  ac- 
cording to  their  value  ;  and  that  the  inquisition  which  the  said  sheriff 
shall  thereupon  take,  he  make  appear  to  our  said  lady  the  Queen  [or 
in  C.  P.  "  to  the  justices  of  our  lady  the  Queen,"  or  in  Exch.  *'  to  the 

barons  of  her  majesty's  Exchequer"]  at  Westminster,  on  ,  under 

his  seal  and  the  seals  of  those  by  whose  oath  he  shall  take  the  said 
inquisition,  and  that  he  have  there  the  names  of  those  by  whose  oath 
he  shall  take  the  said  inquisition,  together  with  the  writ  of  our  said 
lady  the  Queen  to  him  thereupon  directed ;  the  same  day  is  given  to 
the  said  A.  B.  &c.  [If  the  inquisition  has  been  returned,  continue 
the  entry  as  post,  589,  No.  90.] 

(a)  See  2  Pr.  10th  ed.  1044. 
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87.  Writ  of  Inquiry  under  17  Car.  c.  7,  s.  3,  afier  Judgment  for 
Defendant  on  Demurrer  to  Avowry  (a). 

Victoria  [&c.  as  ante,  563],  To  the  sheriff  of ,  greeting:  Whereas 

C.  D.  was  summoned  to  be  in  our  court  of  Q.  B.  ["  C.  P."  or  "  Exch. 
of  P."]  to  answer  A.  B.  in  an  action  of  replevin,  for  that  [&c.  copy 
the  declaration  in  past  tense  from  these  words. 1  And  the  said  C.  D, 
appearing  in  our  said  court  by  D.  A.  his  attorney,  and  avowed  lor 
"as  bailiff  of  £.  F.  acknowledged"]  the  taking  of  the  said  [cattle,] 
goods  and  chattels  r&c.  recite  the  substance  of  the  avowry  or  cogni- 
zance, plea  in  bar,  demurrer  and  joinder :]  and  such  proceedings  were 
thereupon  had  in  our  said  court,  in  the  same  plea,  that  it  was  after- 
wards considered  by  the  same  court,  that  the  said  avowry  [or  "  cogni- 
zance"] was  good  in  substance.  It  was  also  considered  by  the  said 
court,  that  the  said  A.  B.  should  take  nothing  by  his  writ  aforesaid, 
and  that  the  said  C.  D.  should  go  thereof  without  daj^,  &c. ;  and  that 
the  said  C.  D.  should  have  a  return  of  the  said  [cattle,]  goods  and 
chattels,  &c. :  And  thereupon  the  said  C  D.,  according  to  the  statute 
in  such  case  made  and  provided,  prayed  our  writ  to  be  directed  to  you, 
to  inquire  of  the  value  of  the  [cattle,]  goods  and  chattels  aforesaid, 
and  it  was  granted  to  him,  &c.  Therefore  we  command  you,  that, 
according  to  the  statute  in  such  case  made  and  provided,  you  diligently 
inquire  by  the  oath  of  twelve  good  and  lawful  men  of  your  bailiwick, 
how  much  the  said  [cattle,]  goods  and  chattels  were  worth  at  the  time 
of  taking  the  same,  accordin":  to  their  value,  and  the  inquisition  which 
you  shall  thereupon  take  make  appear  to  us  [or  in  C.  P.  "  to  our  said 
justices"  or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at  West- 
minster, on ,  under  your  seal  and  the  seals  of  those  by  whose  oath 

you  shall  take  the  said  inquisition,  and  have  there  the  names  of  those 
by  whose  oath  you  shall  take  the  said  inquisition,  and  this  writ. 

Witness  {name  of  chief  justice  or  in  Exch.  of  chief  baron),  at 

Westminster,  the day  of ,  in  the  year  of  our  Lord . 


88.  Notice  of  Inquiry  thereon. 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas,"] 

A.  B.  against  C.  D. 
Take  notice,  that  a  writ  of  inquiry  will  be  executed  in  this  cause  on 

,  at [see  supra.  No.  48],  touching  the  value  of  the  distress, 

according  to  the  statute  in  such  case  made  and  provided.    Dated . 

Yours,  &c. 
To  Mr.  D.  A.,  P.  A.,  plaintiff's  attorney 

defendant's  attorney  [or  "  agent."] 

[or  "  agent."] 

89.  Inquisition  thereon. 

,  to  wit.     An  inquisition  indented,  taken  at [&c.  as  supra, 

No.  49,  to  the  asterisk'X  who  upon  their  oath  say,  that  the  [cattle,] 
goods  and  chattels,  in  the  said  writ  mentioned,  were  worth,  at  the 
time  of  taking  the  same,  according  to  their  true  value,  £ .     In 

(a)  See  2  Pr.  10th  ed.  1044. 
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witness  whereof,  as  well  I  the  said  sheriff,  as  the  said  jurors,  have  se*. 
our  seals  to  this  iuquisition  the  day  and  year  and  at  the  place  above 
written. 

The  execution  of  this  writ  appears  in  the  inquisition  hereunto  an- 
nexed. 

The  answer  of  S,  S.,  sheriff. 


f 
90.  Entry  of  final  Judgment  and  Inquisition  under  17  Car.  2,  c.  7, 
s.  3,  on  Judgment  on  Demurrer  to  Avowry  far  Rent. 

[Proceed  as  supra,  No.  86,  to  the  end,  and  then  thus :]  At  which 
day  come  here  the  parties  aforesaid,  by  their  attornies  aforesaid,  and 

the  sheriff  of ,  to  wit,  &  S.  now  here  returns  a  certain  inquisition 

indented,  taken  before  him  at ,  in  the  said  county,  on (day  of 

taking  inquisition),  by  the  oath  of  twtlve  good  and  lawful  men  of  his 
county,  whereby  it  is  found  that  tlie  [cattle,]  goods  and  chattels,  so  as 
aforesaid  taken  and  distrained,  were  worth,  according  to  the  true  value 
thereof,  at  the  said  time  of  taking  the  same,  £ .  Therefore,  ac- 
cording to  the  statute  in  that  case  made  and  provided,  it  is  considered 

that  the  defendant  do  recover  against  the  plaintiff  the  said  £ ,  and 

also  £ for  his  costs  of  defence  in  this  behalf,  which  said  several 

sums  amount  in  the  whole  to  £ ;  and  that  the  defendant  have 

execution  thereof,  &c. 

91.  Fi.fa.  thereon. 
The  same  as  in  Nos.  52,  53. 


92.  Issue. 

In  the  Q.  B.  [«  C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.  d. {date  of  declaration). 

,  to  wit.     C.  D.  was  summoned  to  answer  A.  B.  [&c.  copy  the 

declaration  and  all  the  pleadings,  beginning  each  of  them  on  a  new 
line,  and  conclude  thus  :J  Therefore  let  a  jury  come,  &c. 


93.  Notice  of  Trial. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  124,  126. 


94.  Nisi  Prius  Record. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  194. 


95.  Posteafor  Plaintiff. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  222. 


96.  Judgment  thereon. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  240,  242. 
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97.  Execution  thereon. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  287  to  335. 


98.  Postea  at  Common  Law  for  a  Return,  Sfc.  on  Verdict  for 
Defendant. 

The  same  as  in  ordinary  cases,  see  the  forms,  ante,  230.     See  2  Pr. 
10th  ed.  1045. 


99.  Judgment  at  Comman  Law  for  a  Return,  Sfc.  on  Verdict  for 

Defendant  (a). 

Therefore  it  is  considered  that  the  plaintiff  take  nothing  hy  his  writ 
aforesaid,  and  that  the  defendant  do  go  thereof  without  day,  &c.  ;  and 
that  the  defendant  have  a  return  of  the  [cattle,]  goods  and  chattels 
aforesaid,  to  hold  to  him  irreplevisable  for  ever  :  And  it  is  further  con- 
sidered, that  the  defendant  do  recover  against  the  plaintiff  £ for 

his  costs  of  defence  in  this  behalf;  and  that  the  defendant  have  execu- 
tion thereof,  &c. 

\_l7isert  the  usual  marginal  note,  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

100.  Retomo  fiabendo  on  Judgment  for  Defendant  on  Verdict  at 

Common  Law  (b). 

[Proceed  as  directed  supra,  No.  71,  to  the  end  of  the  avorurry,  and 
then  ihxts{\  And  such  proceedings  were  thereupon  had  in  our  said 
court  that  it  was  afterwards  considered  thereby  that  the  said  A.  B. 
should  take  nothing  by  his  said  writ,  and  that  the  said  C.  D.  should 
go  thereof  without  day  &c.,*  and  that  the  said  C.  D.  should  have  a 
return  of  the  [cattle,]  goods  and  chattels  aforesaid,  to  hold  to  him 
irreplevisable  for  ever.  Therefore  we  command  you,  that  you  cause 
to  be  returned  to  the  said  C.  D.  without  delay,  the  [cattle,]  goods 
and  chattels  aforesaid,  to  hold  to  him  irreplevisable  for  ever ;  and  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us 
[or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  the  barons  of  our  Ex- 
chequer"], at  Westminster,  on  ,  and  have  you  there  then  this 

writ     Witness  {name  of  chief  justice,  or  in  Exch.  of  chief 

baron),  at  Westminster,  the  day  of ,  in  the  year  of  our 

Lord . 


101.  Ft.  Fa.  or  Ca.  Sa.for  Costs. 

The  same  as  supra,  No.  73,  mutatis  mutandis,  and  see  2  Pr. 
10th  ed.  1034. 


102.  Postea  under  21  Hen.  8,  c.  19,  on  Verdict  for  Defendant  (c). 

[^Proceed  as  in  an  ordinary  case,  see  ante,  222,  223,  to  the  statement 
of  the  finding  of  the  jury,  and  then  thus :]  Say  upon  their  oath  [&c. 

(a)  See  2  Pr.  10th  ed.  1045,  1046. 

h)  See  2  Pr.  10th  ed.  1048.    See  return  of  elongata,  anU,  572. 

(c)  See  2  Pr.  10th  ed.  1045. 


CHAP.  II.]  Replevin.  501 

state  the  finding  of  the  jury  for  the  defendant'],  as  the  said hath 

within  in  pleading  alleged ;  and  at  the  prayer  of  the  defendant,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  they  assess  the 
damages  of  the  defendant  by  reason  of  the  premises,  besides  his  costs 
of  defence  in  this  behalf,  to  £ ,  and  for  those  costs  to  40«.  There- 
fore, &c. 


103.  Judgment  under  21  Hen.  8,  c.  19,  on  Verdict  for  Defendant  (a). 

Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  his  stud 
writ,  and  that  the  defendant  do  go  thereof  without  day,  &c.,  and  that 
the  defendant  have  a  return  of  the  said  [cattle,]  goods  and  chattels,  to 
hold  to  him  irreplevisable  for  ever ;  and  it  is  further  considered  that  the 
defendant  do  recover  against  the  plaintiff  his  said  damages  and  costs, 

by  the  juroi*s  aforesaid  in  form  aforesaid  assessed,  and  also  £ for 

his  costs  of  defence  by  the  court  here  adjudged  of  increase  to  the  de- 
fendant ;  which  said  damages  and  costs  in  the  whole  amount  to  £ ; 

and  that  the  defendant  have  execution  thereof,  &c. 

[Insert  the  usual  marginal  note,  eu  directed  at  the  foot  of  the  form, 
ante,  241.] 

104.  Retomo  habendo  under  28  Hen.  8,  c.  19,  cfter  Verdict  for 
Defendant  on  a  Distress  for  Sent  (b). 

Victoria  [&c.  as  ante,  581],  To  the  sheriff  of ,  greeting :  Whereas 

C.  D.  was  summoned  to  be  in  our  court  [&c.  as  supra,  No.  65].  And  the 
said  C.  D.  appearing  in  our  said  court  by  D.  A.  his  attorney,  avowed 
[&c.  recite  the  substance  of  the  avotory'].  And  the  said  A.  B.  in  and 
by  his  pleas  in  bar  of  the  said  avowry,  said,  that  [here  state  the  sub- 
stance of  the  pleas  in  bar].  And  afterwards,  by  a  jury  of  the  country, 
npon  which  as  well  the  said  C.  D.  as  the  said  A.  B.  hath  put  them- 
selves in  that  behalf,  taken  on  the day  of ,  in  the  year  of  our 

Lord ,  at ,  in  your  county,  before ,  one  of  the  justices 

assigned  to  hold  pleas  before  the  Queen  herself,  and ,  one  of  the 

justices  [or  "  barons"],  &c.  (a«  the  case  may  be)  justices  of  our  said  lady 
the  Queen  appointed  to  take  the  assizes  for  your  said  county,  accord- 
ing to  the  statute  in  that  case  made  and  provided  [or  if  not  at  the 
assizes,  see  the  following  form],  it  was  found  that,  [ &c.  here  state  the 
finding  of  the  jury  in  substance,  a^  in  the  postea] :  Whereupon  it  was 
afterwards  considered  in  our  said  court,  that  the  said  A.  B.  should  take 
nothing  by  his  writ  aforesaid,  and  that  the  said  C.  D.  should  go  thereof 
without  day,  &c.,  and  that  the  said  C.  D.  should  have  a  return  of  the 
[cattle,]  goods  and  chattels  aforesaid,  to  hold  to  him  irreplevisable  for 
ever.  And  it  was  further  considered  that  the  said  C.  D.  should  recover 
against  the  said  A.  B.  the  said  monies  by  the  jurors  aforesaid  in  form 

aforesaid  assessed,  and  also  £ for  his  costs  of  defence  in  this  behalf, 

by  the  said  court  adjudged  of  increase  to  the  said  C.  D. ;  the  said  da- 
mages and  costs  amounting  in  the  whole  to  £ ,  and  that  the  said 

C.  D.  should  have  execution  thereof,  &c.  Therefore  we  command  you, 
that  without  delay  you  cause  the  [cattle,]  goods  and  chattels  aforesaid 
to  be  returned  to  the  said  C.  D.  [&c.  conclude  as  in  the  next  form. 
No.  105.] 

(a)  See  2  Pr.  10th  ed.  1045,  1046. 

(b)  See  2  Pr.  10th  ed.  1048. 
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105.  Retomo  habendo,  under  21  Hen.  8,  c.  19,  after  Verdict  for 
Defendant,  on  a  Distress  for  Damage  feasant,  and  Fi.  Fa.  for 
Damages  and  Costs  in  one  Writ  (a). 

Victoria  [&c.  as  ante,  563],  To  the  sheriflFof ,  pfreeting:  Whereas 

C.  D.  was  summoned  to  be  in  our  court  [&c.  a3 supra,  No.  65].  And  the 
said  C.  D.  appearing  in  our  said  court  by  D.  A.  his  attorney,  avowed 
that  he  took  the  [cattle,]  goods  and  chattels  aforesaid,  in  the  said 
place  in  which,  &c.,  being  the  soil  and  freehold  of  the  said  C.  D.  doing 
damage  there  :  And  afterwards,  by  a  jury  of  the  country,  upon  which 
as  well  the  said  C.  D.  as  the  said  A.  B.  had  put  themselves  in  that 

behalf,  taken  on  the day  of ,  in  the  year  of  our  Lprd , 

at ,  in  your  county,  before {name  of  chief  justice),  our  chief 

justice,  at ,  by  vii-tue  of  our  writ  of  nisi  prius  \or  if  at  the  assizes, 

see  the  preceding  form'],  it  was  found  that  the  said  place  in  which  &c., 
at  the  said  time  when  &c.,  was  the  soil  and  freehold  of  the  said  C  D. 
as  alleged  ;  and  the  jurors  of  the  said  jury,  according  to  the  statute  in 
such  case  made  and  provided,  assessed  the  damages  of  the  said  C.  D. 
on  occasion  of  the  premises,  besides  his  costs  of  defence  in  this  behalf, 

to  £ ,  and  for  those  costs  to  forty  shillings.     Whereupon  it  was 

afterwards  considered  by  our  said  court,  that  the  said  A.  B.  should 
take  nothing  by  liis  writ  aforesaid,  and  that  the  said  C.  D.  should  go 
thereof  without  day,  &c.,  and  that  he  have  a  return  of  the  [cattle,] 
goods  and  chattels  aforesaid,  to  hold  to  hira  irreplevisable  for  ever : 
And  it  was  further  considered,  that  the  defendant  should  recover 
against  the  said  A.  B.  the  monies  by  the  jurors  aforesaid  in  form  afore- 
said assessed,  and  also  £ for  his  costs  of  defence  by  the  same  court 

adjudged  of  increase  to  the  said  C.  D.,  which  said  damages  and  costs 

in  the  whole  amount  to  £ ,  and  that  the  said  C.  D.  should  have 

execution  thereof.  Therefore  we  command  you,  that  without  delay 
you  cause  the  [cattle,]  goods  and  chattels  aforesaid  to  be  returned  to 
the  said  C  D.  to  hold  to  him  irreplevisable  in  form  aforesaid ;  and 
in  what  manner  you  shall  execute  this  our  writ  make  appear  to  us  [or 
in  C.  P.  "to  our  said  justices,"  or  in  E.vch.  "the  barons  of  our  Ex- 
chequer"] at  Westminster,  on :  We  also  command  you,  that  you 

omit  not  by  reason  of  any  liberty  of  j'our  county,  but  that  you  enter 
the  same,  and  of  the  goods  and  chattels  of  the  said  A.  B.  in  your 

bailiwick  you  cause  to  be  made  the  said  £ ,  together  with  interest 

upon  the  said  £ ,  at  the  rate  of  £4  per  centum  per  annum,  from 

the day  of ,  a.d. ,  on  which  day  the  judgment  afore- 
said was  entered  up  [&c.  conclude  as  in  ordinary  cases,  see  formsy 
ante,  336.] 

106.  FL  Fa.  or  Ca.  Sa.for  Damages  and  Costs. 
The  same  as  supra,  No.  73. 


107.  Postea  on  Verdict  for  Defendant  under  17  Car.  2,  c.  7,  s.  2(a). 

\^Proceed  as  in  an  ordinary  case  to  the  statement  of  the  finding  of 
the  jury,  and  then  thus :]  as  to  the  issue  within  joined  between  the 
parties  aforesaid,  upon  their  oath  aforesaid  say,  that  [here  state  the 

(a)  See  2  Pr.  10th  ed.  1046. 
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finding  of  the  jury  for  the  defendant]  :  And  the  jurors  aforesaid,  at  the 
prayer  or  the  defendant,  according  to  the  statute  in  such  case  made 
and  provided,  having  proceeded  to  inquire  concerning  tlie  sura  of  the 
arrears  of  the  rent  within  specified,  and  the  value  of  the  goods  and 
chattels  distrained,  upon  thejr  oath  aforesaid  further  say,  that  the  sum 

of  such  arrears  was  £ ,  and  that  the  goods  and  chattels  were  of 

the  true  value  of  £ .    Therefore,  &c. 


108.  Judgment  on  Verdict  for  Defendant,  under  17  Car.  2, 
c.  7,  8.  2  (a). 

Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  his  writ 
aforesaid,  and  that  the  defendant  do  go  thereof  without  day  &c.  It  is 
also  considered,  that  the  defendant  do  recover  against  the  plaintiff  the 

said  £ ,  being  the  sum  of  the  arrears  aforesaid  in  form  aforesaid 

assessed,  and  also  £ for  his  costs  of  defence  in  this  behalf;  which 

said  arrears  and  costs  in  the  whole  amount  to  £ ;  and  that  the 

defendant  have  execution  thereof  ifec. 


109.  The  like,  where  Value  of  Goods  was  found  to  be  less  than  the 
Rent  (a). 

Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  his  writ 
aforesaid,  and  that  the  defendant  do  go  thereof  without  day  &c.  It  is 
also  considered,  that  the  defendant  do  recover  against  the  plaintiff  the 

said  £ for  parcel  of  the  an*ears  of  the  said  rent,  being  the  value  of 

the  [cattle,]  goods  and  chattels  aforesaid  so  by  the  jury  in  form  afore- 
said found;  and  also  £ for  his  costs  of  defence  in  this  behalf; 

which  said  value  and  costs  in  the  whole  amount  to  £ ;  and  that 

the  defendant  have  execution  thereof  &c. 


110.  Fu  Fa.  thereon. 
Tlie  same  as  supra,  Nos.  52,  53. 

111.  Postea,  at  Common  Law,  for  Defendant,  upon  a  Nonsuit. 
The  same  as  in  ordinary  cases,  see  forms,  ante,  232. 


112.  Judgment,  at  Common  Law,  for  a  Return,  Sfc.  on  a  Nonsuit  (a). 

Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  his  writ 
aforesaid,  and  that  the  defendant  do  go  thereof  without  day  &c.,  and 
that  the  defendant  have  a  return  of  the  [cattle,]  goods  and  chattels 
aforesaid  :  And  it  is  further  considered,  that  the  defendant  do  recover 

against  the  plaintiff  £ for  his  costs  of  defence  in  this  behalf,  and 

that  the  defendant  have  execution  thereof  &c. 


(a)  See  2  Pr.  10th  ed.  1046. 
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113.  Setomo  habendo  thereon. 

\^Same  as  supra,  No.  100,  to  the  asterisk*,  and  then  thiis:'\  and  that 
he  shoald  have  a  return  of  the  [cattle,]  goods  and  chattels  aforesaid : 
Therefore  we  command  you,  that  you  cause  to  be  returned  to  the  said 
C.  D.  without  delay  the  [cattle],  goods  and  chattels  aforesaid,  and  the 
same  at  the  complaint  of  the  said  A.  B.  you  do  not  deliver  without 
our  writ,  which  shall  make  express  mention  of  the  judgment  aforesaid; 
and  in  what  manner  you  shall  have  executed  this  our  writ  make  ap- 
pear to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  said 

barons  of  our  Exchequer"]  at  Westminster,  on ,  and  liave  you 

there  then  this  writ    Witness (name  of  chief  justice,  or  in  Exch. 

of  chief  baron),  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 


114.  Ft.  fa.  or  Ca.  sa. 

The  same  as  in  ordinary  cases,  see  the  forms,  ante,  335,  337.     See 
the  Capias  in  Withernam,  supra,  No.  74. 


115.  Postea  under  21  Hen.  8,  c.  19,  upon  a  Nonsuit  (a). 

[Proceed  as  in  the  form,  ante,  232,  No.  1,  to  the  words,  "  against 
the  defendant,"  and  then  thusil  And  hereupon  the  defendant,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  prays  tliat  the  said 
jurors  of  the  jury  may  inquire  of  and  assess  the  damages  by  him  sus- 
tained on  occasion  of  the  premises:  And  the  jurors  of  the  jury  afore- 
said, being  sworn,  say  upon  their  oath  that  the  defendant  hath  sus- 
tained damage  to  £— - —  on  occasion  of  the  premises,  over  and  above 
his  costs  of  defence  in  this  behalf,  and  for  those  costs  to  forty  shillings. 
Therefore  &c. 


116.  Judgment  thereon. 

The  same  as  supra,  No.  108,  omitting  the  words  "  to  hold  to  him 
irreplevisable  for  ever." 

117.  Retomo  habendo  thereon. 

The  same  as  supra.  No.  100,  omitting  the  words  "  to  hold  to  him 
irreplevisable  for  ever." 

118.  CajNos  in  Withernam  thereon. 

The  same  as  supra,  No.  74.    The  Ji.  fa.  or  ca.  sa.  thereon  is  the 
same  as  in  ordinary  cases,  see  forms,  ariie,  335,  337. 


119.  Postea  fn"  Defendant,  under  17  Car.  2,  e.  7,  on  a  Nonsuit  (a). 

[Proceed  as  in  the  form,  ante,  232,  No.  1,  to  the  words  "  against 

the  defendant,"  and  then  thus:]  And  hereupon  the  defendant,  accord- 


(a)  See  2  Pr.  10th  ed.  1045,  1046. 
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ing  to  the  statute  in  such  case  made  and  provided,  prays  that  the  said 
jurors  of  the  jury  may  inquire  of  the  sum  in  arrear  of  the  rent  in 
pleading  mentioned,  at  the  time  of  the  taking  of  the  distress  within 
mentioned,  and  also  of  the  value  of  the  [cattle,]  goods  and  chattels  so 
distrained,  as  within  is  mentioned,  according  to  the  true  value  thereof: 
And  the  jurors  of  the  jury  aforesaid,  being  sworn,  say  upon  their  oath 

that  £ of  the  said  rent  was  in  arrear  and  due  to  the  defendant 

from  the  plaintiff  at  the  time  of  the  said  taking  of  the  said  [cattle,] 
goods  and  chattels  as  aforesaid  ;  and  that  the  said  [cattle,]  goods  and 

chattels  were  then  worth  £ ,  according  to  the  true  value  thereof. 

Therefore  &c. 


120.  Judgment  thereon. 
Same  as  supra,  Nos.  108,  109. 


121.  Fi.fa.  thereon. 
Same  as  supra,  Nos.  53,  54. 
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CHAPTER  III. 

SUMMARY  PROCEDURE  ON  BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES  UNDER  18  &  19  VICT.  c.  67(a). 


1.  Writ  of  Summons  (&). 

Victoria,  by  the  grace  of  God  of  the  nnited  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D.  of , 

in  the  county  of  :    We  warn  you,  that  unless  within  twelve  days 

after  the  service  of  this  writ  on  you,  inclusive  of  the  day  of  such  ser- 
vice, you  obtain  leave  from  one  of  the  judges  of  the  courts  at  "West- 
minster to  appear,  and  do  within  that  time  appear  in  our  court  of , 

in  an  action  at  the  suit  of  A.  B.,  the  said  A.  B.  may  proceed  to  judg- 
ment and  execution.     Witness ,  at  Westminster,  the day  of 

Memorandum  to  be  subscribed  on  the  Writ. 
N.B. — This  writ  is  to  be  served  within  six  calendar  months  from  the 
date  hereof,  or  if  renewed,  from  the  date  of  such  renewal,  including 
the  day  of  such  date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  before  Service  thereof. 

This  writ  was  issued  by  E.  F.,  of ,  attorney  for  the  plaintiff, 

[or  "  this  writ  was  issued  in  person  by  A.  B.,  who  resides  at"  (mention 


(a)  See  2  Pr.  10th  ed.  1057  ;  Hall  v.  Coates,  25  L.  J.,  Exch.,  3  ;  11  Exch, 
476;  Robinson  v.  Cotherill,  11  Exch.  476.  A  note  payable  on  demand,  up- 
wards of  six  months  over  due,  is  not  within  the  Act. 

(6)  The  Act  prescribes  this  form. 

By  sect.  6,  "  The  holder  of  any  bill  of  exchange  or  promissory  note  may, 
if  he  think  fit,  issue  one  writ  of  sammons,  according  to  this  Act,  against  all 
or  any  number  of  the  parties  to  such  bill  or  note,  and  such  writ  of  summons 
shall  be  the  commencement  of  an  action  or  actions  against  the  parties 
therein  named  respectively,  and  all  subsequent  proceedings  against  such 
respective  parties  shall  be  in  like  manner,  so  far  as  may  be,  as  if  separate 
writs  of  summons  had  been  issued." 

By  sect.  7,  "The  provisions  of  the  Common  Law  Procedure  Act,  1852, 
and  the  Common  Law  Procedure  Act,  1854,  and  all  rules  made  under  or  by 
virtue  of  either  of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be  made 
applicable,  extend  and  apply  to  all  proceedings  to  be  had  or  taken  under 
this  act." 

Under  the  C.  I..  P.  Act,  1852,  s.  222,  the  covut  or  judge  can  amend  a 
writ  improperly  sued  out  under  the  above  act  (being  inapplicable  to  the 
case),  and  make  it  good  under  the  C.  L.  P.  Act,  imposing  such  terms  as 
to  service,  &c.,  as  the  circumstances  of  the  case  may  require.  {Leigh  v. 
Baker,  26  L.  J.,  C.  P.,  220  ;  Cockbum,  C.  J.,  dub.  as  to  the  power  of  amend- 
ment.) 
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the  city,  town  or  parish,  and  also  the  name  of  the  hamlet,  street  and 
number  of  the  house  of  the  plaintiff ' s  residence  {a)  )•] 

The  plaintiff  claims  £ principal  and  interest  [or  "£ balance 

of  principal  and  interest"]  due  to  him  as  the  payee  [or  "  indorsee, 
&c."]  of  a  bill  of  exchange  or  promissory  note,  of  which  the  following 
is  a  copy : — 

{Here  copy  bill  of  exchange  or  promissory  note,  and  aU  indorse- 
ments upon  it  (b) ). 

And  also  shillings  for  noting  (if  noting  has  been  paid),  and 

f for  costs  (c). 

And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
within  [four  (rf)]  days  from  the  serrice  hereof,  further  proceedings  wiU 
be  stayed. 

Notice. 

Take  notice,  that  if  the  defendant  do  not  obtain  leave  from  one  of 
the  judges  of  the  courts  within  twelve  days  after  having  been  served 
with  this  writ,  inclusive  of  the  day  of  such  service,  to  appear  thereto, 
and  do  not  (e)  within  such  time  cause  an  appearance  to  be  entered  for 
him  in  the  court  out  of  which,  this  writ  issues,  the  plaintiff  will  be  at 
liberty  at  any  time  after  the  expiration  of  such  twelve  days  to  sign 
final  judgment  for  any  sum  not  exceeding  the  sum  (/)  above  claimed, 
and  the  sum  of  £ (g)  for  costs,  and  issue  execution  for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the  Judge's 
Chambers,  Serjeants'  Inn,  London,  supported  by  affidavit  showing  that 
there  is  a  defence  to  the  action  on  the  merits,  or  that  it  is  reasonable 
that  the  defendant  should  be  allowed  to  appear  in  the  action. 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof. 

This  writ  was  served  by  X.  Y.  on  Z.  M,  (the  defendant  the 

defendants),  on  Monday  the day  of ,  18 — . 

By  X.  Y. 


(a)  See  the  notes  as  to  this  indorsement  on  the  writ  of  summons  in  ordi- 
nary cases,  ante,  41. 

(6)  The  omission  of  the  name  of  the  maker  of  a  note  is  an  irregularity, 
but  on  application  to  set  aside  the  writ  an  amendment  may  be  allowed. 
{Knight  V.  Pocock,  17  C.  B.  177 ;  25  L.  J.,  C.  P.,  31.) 

(c)  This  claim  for  expenses  of  noting  and  costs  is  not  inserted  in  the  form 
given  by  the  act.  But  the  judges,  on  the  26th  November,  1855,  came  to  a 
resolution,  that  the  same  might  be  made,  and  they  prescribed  the  above 
form  between  brackets  for  it.  They,  at  the  same  lime,  resolved,  that  no  other 
claim  than  on  the  bill  or  note  could  be  included  in  the  indorsement. 

The  5th  sect,  of  the  act  enables  the  plaintiff  to  recover  not  only  those  ex- 
penses of  noting,  but,  it  would  seem,  other  expenses  incurred  by  reason  of 
the  dishonour.  But  the  judges  appear  to  have  confined  their  resolution 
only  to  the  recovery  of  the  expenses  of  noting. 

(d)  These  days  are  not  mentioned  in  the  form  given  by  the  act,  a  blank 
being  left  for  them.  The  judges,  however,  came  to  a  resolution  on  the  26th 
November,  1855,  that  they  should  be  inserted. 

(e)  The  word  "not"  is,  by  mistake,  omitted  in  the  act. 

(/)  The  word  sum,  in  the  singular  number  only,  is  inserted  in  the  form 
given  by  the  act,  but  it  is  apprehended  that  it  should  be  in  the  pliu'al  where 
more  than  one  sum  is  claimed  for  debt  and  expenses  of  noting,  &c 

{g)  As  to  the  amount  to  be  here  inserted  for  these  costs,  see  ante,  4S. 
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2.  Affidavit  of  Defence  to  obtain  an  Order  for  Liberty  to  appear  {a). 

CA.  B.  plaintiff, 
Between  <  and 

C  C.  D.,  E.  F.,  G.  H.  and  /.  J.  defendants. 

I,  C.  D.  of ,  one  of  the  above-named  defendants  in  tiiis  cause, 

make  oath  and  say  as  follows,  that  is  to  say : 

1.  I  was  on  the instant  \or  "  last"]  served  with  a  copy  [or  "  a 

document  which  I  believe  to  be  a  copy"]  of  a  writ  of  summons,  with 
the  indorsements  thereon,  issued  out  of  this  honourable  court  in  this 
action,  and  the  paper  writing  hereto  annexed,  marked  (A),  is  a  true 
copy  of  the  said  copy  of  the  said  writ,  with  the  said  indorsements,  so 
served  on  me. 

2.  I  never  accepted  the  bills  mentioned  in  the  said  indorsement  of 
the  plaintiff's  claim,  and  for  the  recovery  of  which  this  action  is 
brought,  or  any  or  either  of  them. 

3.  I  never,  to  the  best  of  my  knowledge,  recollection  and  belief, 
directly  or  indirectly,  ever  authorized  the  said  other  defendants  above- 
named,  or  any  or  either  of  them,  or  any  other  person  or  persons  what- 
ever on  my  behalf,  alone  or  jointly  with  the  said  other  defendants  or 
any  other  person  or  persons,  to  accept  the  said  bills  or  either  of  them. 

4.  I  never  was  a  member  of  the  firm  to  whom  the  said  bills  are 
directed,  nor  in  partnership  with  any  person  or  persons  using  the 
name,  style  or  firm  of  G.  H.  &  Co.,  and  I  never  carried  on  business 
under  or  used  that  name  or  firm. 

5.  I  have  been  informed  and  believe  that  the  above-named  defend- 
ants G.  H.  and  I.  J.  did  previous  to  the last  carry  on  business  in 

co-partnership  by  and  under  the  name  and  firm  of  H.  &  Co.,  but  I 
never  was  a  member  of  that  firm  or  a  partner  with  them. 

6.  I  find  a  notice  of  dissolution  of  the  said  partnership  of  the  said 
defendants  G.  H.  and  /.  J.  published  in  the  London  Gazette  of  the 

day  of last,  a  copy  of  which  is  hereunto  annexed  marked 

(C)  [annex  it.']  m 

7.  I  have  no  knowledge  whatever  of  the  plaintiff,  and,  to  the  best 
of  my  knowledge,  recollection  and  belief,  never  had  any  dealing  or 
transaction  whatever  with  him  or  any  other  person  or  persons  ou  his 
behalf. 

8.  I  have  a  good  defence  to  this  action  on  the  merits,  as  I  am  ad- 
vised and  believe. 


3.  Affidavit  of  Service  of  Writ. 

The  same  as  in  ordinary  cases,  but  it  should  appear  on  it  that  the 
service  was  within  the  jurisdiction,  and  in  general  the  place  of  the 
service  is  stated; 


(o)  By  sect.  2  of  the  act,  "  A  judge  of  any  of  the  said  courts  shall,  upon 
application  within  the  period  of  twelve  days  from  such  service,  give  leave  to 
appear  to  such  writ,  and  to  defend  the  action,  on  the  defendant  paying  into 
court  the  sum  indorsed  on  the  writ,  or  upon  affidavits  satisfactory  to  the 
judge,  which  disclose  a  legal  or  equitable  defence,  or  such  facts  as  would 
make  it  incumbent  on  the  holder  to  prove  consideration,  or  such  other 
facts  as  the  judge  may  deem  sufficient  to  support  the  application,  and  on 
such  terms  as  to  security  or  otherwise  as  to  the  judge  may  seem  fit." 

The  application  is  made  ex  parte. 
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4.  Judgment  on  Non-appearance  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

On  the day  of ,  in  the  year  of  our  Lord  18 — . 

(Day  (^sif/ning judgment.) 
England  (to  wit).    A.  B.  in  his  own  person  [or  "  by his  at- 
torney"] sued  out  a  writ  against  C.  D.,  indorsed  as  follows : — 

{Here  copy  indorsement  of  plaintiff's  claim.) 
and  the  said  C.  D.  has  not  appeared :  Therefore  it  is  considered  that 

the  said  A.  B.  recover  against  the  said  C.  D.  £ ,  together  with 

£ for  costs  of  suit. 


6.  Declaration  after  Appearance. 

The  form  of  declaration  in  this  case  is  the  same  as  in  ordinary  cases. 
But  by  the  rule  of  H.  T.,  1858,  it  will  be  seen  that  the  declaration 
must  be  conBned  to  the  bill  or  promissory  note  on  which  the  action  is 
brought,  and  to  the  consideration  for  it,  and  must  not  include  other 
causes  of  action.  The  following  is  a  copy  of  the  rule,  viz. — "  Whereas 
by  the  rule  of  Michaelmas  Term,  1855,  with  respect  to  indorsements 
on  writs  issued  under  the  Bills  of  Exchange  Act,  1855,  it  was  among 
other  things  ordered,  *  that  no  other  claim  than  a  claim  on  a  bill  of 
exchange  or  promissory  note  should  be  included  in  writs  under  the 
Summary  Procedure  on  Bills  of  Exchange  Act,  1855 ;'  and  whereas 
it  is  expedient  that  the  said  rule  should  be  explained  and  amended ;  it 
is  hereby  ordered,  that  where  a  defendant  obtains  leave  to  appear  ac- 
cording to  the  said  Act,  and  enters  appearance  to  any  such  writ, 
according  to  the  said  rule  of  Michaelmas  Term,  1865,  the  plaintiff 
may  include  in  his  declaration,  together  with  a  count  on  the  bill  of 
exchange  or  promissory  note  (as  the  case  may  be),  a  count  upon  the 
consideration,  if  any,  between  the  plaintiff  and  defendant  for  the  bill 
of  exchange  or  promissory  note,  and  deliver  a  particular  of  demand 
accordingly." 

(o)  This  form  is  prescribed  by  the  act  If  the  circumstances  require  it, 
it  may  be  departed  from,  but  the  substance  of  it  should  be  preserved. 
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CHAPTER  IV. 

ACTION  FOR  MANDAMUS  UNDER  THE  COMMON  LAW 
PROCEDURE  ACT,  1854(a). 


1.  Writ  of  Summons. 
The  same  as  in  ordinary  cases. 


2.  Indorsement  on,  of  Plaintiff's  Intention  to  claim  a  Writ  of 
Mandamus  {b). 

Take  notice,  that  the  plaintiff  intends  to  claim  in  this  action  a  writ 
of  mandamus  to  command  the  defendant  to  [&c.  state  shortly  for  what 
the  mandamus  is  required.] 


3.  Declaration  thereon. 

[^Commence  as  usual,  and  state  the  grounds  upon  which  the  claim 
for  the  mandamus  is  founded,  also  that  the  plaintiff  is  personally  in- 
terested in  the  claim,  and  that  he  sustains  or  may  sustain  damage  by 
the  non-performance  of  the  duty,  and  that  performance  thereof  lias 
been  demanded  by  him  and  refused  or  neglected  {see  sect.  69),  and 
conclude  thus :  "  and  therefore  tlie  plaintiff  claims  a  writ  of  mandamus 
to  command  the  defendant  to"  (&c.  set  forth  the  substance  of  what  is 
required  by  the  mandamus),  and  then,  if  the  declaration  includes  a 
claim  for  a  cause  of  action  besides  the  mandamus,  add  a  count  thus : 
"  and  the  plaintiff  also  sues  the  defendant  for  that  [&c.  stating  the 
cause  of  action,  and  in  that  case  conclude  thus :  and  the  plaintiff 
claims  under  the  said  last  count  £ ." 


4.  Judgment  for  Plaintiff"  after  Verdict  that  a  Mandamus  do 
issue  (c). 

[The  same  as  in  the  ordinary  form  of  an  entry  of  a  judgment  to  the 
end  of  the  postea,  and  tJien  thus:]  Therefore  it  is  considered  that  a 
writ  of  mandamus  do  issue  commanding  the  defendant  to  [here  state 
the  duty  to  be  performed,  or  the  thing  to  be  done,  as  claimed  by  the 
declaration]  ;  and  it  is  also  considered  that  the  plaintiff  do  recover  of 
the  defendant  the  said  monies  by  the  justices  [or  "  by  the  judge,"  or 

(a)  See  the  C.  L.  P.  Act,  1854,  ss.  fi8  to  77 ;  2  Pr.  lOth  ed.  1062 ;  and 
see  the  notes  and  observations  by  Holland  and  Chandless  in  their  Treatise 
on  the  Act,  p.  243,  &c. 

(6)  The  act  requires  this  indorsement 

(c)  The  71st  sect,  of  the  C.  L.  P.  Act,  1854,  under  which  this  judgment 
is  to  be  given.    The  above  form  is  prescribed  by  R.  M.  V.  1854. 
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"  baron"]  aforesaid  in  form  aforesaid  above  assessed,  and  also  £ 

for  his  costs  of  suit  in  this  behalf. 

[/n  the  margin  of  tJie  judgment  oppogite  the  first  words,  "  There- 
fore it  is  considered,"  &c.,  vorite  "Judgment  signed  the  day  of 

,  18 — ,"  inserting  the  day  of  signing  final  judgment.'] 


5.  Wnt  of  Inquiry  to  ascertain  the  Expense  incurred  by  the  doing 
of  an  Act,  and  for  tlie  doing  of  which  a  Mandamus  vms 
issued  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting.     Whereas  upon  an  application  by  A.  B.,  the  plaintiff 

in  an  action  against  C.  D.  in  our  court  of  Queen's  Bench  [or  "  C.  P." 
or  "  £xch.  of  Pleas,"  as  the  case  may  be"]  at  Westminster,  our  said 

court  did  on  the  day  of ,  a.d.  (date  of  order),  direct 

tliat  [state  the  terms  of  the  order  directing  the  act  to  be  done  at  the 
defermanVs  expense]  ;  and  the  said  A.  B.  [or  "  and  E.  F."  if  another 
pa-son  than  the  plaintiff  has  been  appointed  ty  the  court  to  do  the 
act,]  has  done  the  said  act  so  directed  to  be  done ;  and  in  order  to 
enable  our  said  court  to  ascertain  the  amount  of  the  expense  of  the 
doing  the  same,  we  command  you,  that,  by  the  oath  of  twelve  good 
and  lawful  men  of  your  bailiwick,  you  diligently  inquire  what  is  the 
amount  of  the  expenses  incurred  by  the  said  A.  B.  [or  "  by  E.  F.," 
as  the  case  may  be]  in  the  doing  of  the  said  act,  and  that  you  send  to 
us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our 
Exchequer"]  at  Westminster,  on  the day  of now  next  en- 
suing, the  inquisition  which  you  shall  thereupon  take,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  take  that  inquisition, 

together  with  this  writ     Witness (name  of  chief  justice,  or  in 

Exchequer  of  chief  baron)  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord . 


6.  Writ  of  Mandamus. 

The  C.  L.  P.  Act,  1854,  s.  72,  enacts,  that  when  a  writ  issues  ander 
its  provisions,  it  need  not  recite  the  declaration  or  other  proceedings,  or 
the  matter  therein  stated,  but  shall  simply  command  the  performance 
of  the  duty,  and  in  other  respects  shall  be  in  the  ordinary  form  of  a 
writ  of  execution  (except  that  it  shall  be  directed  to  the  party  and  not 
to  the  sheriff),  and  may  be  issued  in  term  or  vacation,  and  returnable 
forthwith. 


7.  Return  to. 

The  C.  L.  P.  Act,  1854,  s.  72,  enacts,  that  no  return  to  the  writ, 
except  that  of  compliance,  shall  be  allowed;  but  time  to  return  it  may, 
upon  sufficient  grounds,  be  allowed  by  the  court  or  a  judge  either  with 
or  without  terms. 


(a)  This  form  is  prescribed  by  R.  M.  V.  1854. 

DD 
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CHAPTER  V. 

CLAIM  OF  WRIT  OF  INJUNCTION  UNDER  COMMON  LAW 
PROCEDURE  ACT,  1854- (a). 


1.  Indorsement  on  Writ  of  Summons  of  Claim  of  a  Writ  of  Injunc- 
tion under  Section  79  of  the  C.  L.  P.  Act,  1854  (b). 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to  restrain  the  de- 
fendant irom  [here  state  concisely  far  what  the  writ  of  injiihc- 

tion  is  required,  as,  for  example,  thus:  "  felling  or  cutting  down  any 
timber  or  trees  standing,  growing  or  being  in  or  upon  the  lands  and 

premises  at  ,  in  the  county  of ,  and  from  committing  any 

further  or  other  waste  or  spoil  in  or  upon  the  said  land  and  premises."] 
And  take  notice,  that  in  default  of  the  defendant's  entering  an  appear- 
ance, as  within  commanded,  the  plaintiff  may,  besides  proceeding  to 
judgment  and  execution  for  damages  and  costs,  apply  for  and  obtain 
such  writ. 


2.  T%e  Uhe,  where  the  Claim  is  for  an  Injunction  against  Burning 
Bricks  (c). 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to  restrain  the  de- 
fendant, his  servants,  labourers,  workmen  and  agents,  from  burning, 
or  manufacturing,  or  causing  to  be  burnt  or  manufactured,  bricks  on  a 
piece  of  land  or  premises  in  the  defendant's  possession,  abutting  on  the 
east,  south  and  west  on  the  lands  and  premises  of  the  plaintiff  situate 

in  the  parish  of ,  in  the  county  of ,  and  whereon  is  erected  a 

brick  kiln  so  as  to  occasion  damage  or  annoyance  to  the  plaintiff  as 
owner,  or  to  his  tenants  respectively  as  occupiers,  of  a  dweiling-house 

of  the  plaintiff,  numbered ,  and  of  the  said  lands  and  premises  of 

the  plaintiff  situate  in  the  parish  and  county  aforesaid:  And  take 
notice,  that  in  default  of  the  defendant's  entering  an  appearance  as 
within  commanded,  the  plaintiff  may,  besides  proceeding  to  judgment 
and  execution  for  damages  and  costs,  apply  for  and  obtain  such  writ 


(a)  See  the  79th,  80th,  81st  and  82nd  sections  of  the  C.  L.  P.  Act,  1854, 
and  2  Pr.  10th  ed.  1064. 

(6)  This  form  is  prescribed  by  R.  M.  V.  1854. 

(c)  For  a  form  for  a  claim  for  injunction  for  obstructing  lights,  see  Jessel 
T.  Chaplin,  2  Jur.  N.  S.  931,  Exch. 
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3.  Declaration  for  Nuisance,  with  a  Claim  for  an  Iryunction  against 
its  Continuance. 

[Proceed  as  usual,  stating  the  nuisance  and  the  plaintiff's  cause  of 
action,  and  conclude  thus : j  And  the  plaintiff  avers  that  he  has  sus- 
tained damages,  and  may  sustain  further  damages,  by  reason  of  the 
grievances  above  set  forth,  and  other  like  grievances  which  may  here- 
after be  committed  by  the  defendant,  and  that  he  has  demanded  of  the 
defendant  to  cease  from  committing  the  said  grievances,  but  the  de- 
fendant has  neglected  and  refused  to  attend  to  such  demand,  and  the 

plaintiff  claims  £ and  a  writ  of  injunction  to  restrain  the  defendant 

from  the  repetition  or  continuance  of  the  injuries  above  complained  of, 
and  other  injuries  of  a  like  kind  relating  to  the  same  properties  and 
rights  respectively. 


4.  Declaration  for  Pirating  a  Copyright,  toith  a  Claim  for  an 
Injunction. 

{Commence  as  ttsual,']  for  that  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendant  hereinafter  mentioned  there 

was  subsisting  copyright  in  a  certain  book,  that  is  to  say,  the {the 

title  of  it),  and  the  plaintiffs  were  then  the  proprietors  of  such  copy- 
right. And  the  defendants,  while  such  copyright  was  still  subsisting, 
and  while  the  plaintiffs  were  the  proprietors  thereof  as  aforesaid,  and 
after  the  passing  of  an  act  made  and  passed  in  the  session  of  parliament 
held  in  the  fifth  and  sixth  years  of  the  reign  of  her  present  majesty, 
intituled  "  An  Act  to  amend  the  Law  of  Copyright,"  without  the  con- 
sent of  the  said  plaintiffs,  did  print  or  cause  to  be  printed  for  sale,  and 
did  sell  divers,  to  wit,  one  thousand  copies  of  the  said  book,  by  means 
whereof  the  said  plaintiffs  and  their  copyright  in  the  said  book  have 
been  injured  and  damnified  [add  other  counts,  if  any,  which  may  be 
required  to  meet  the  case,  and  conclude  thus^ :  And  the  plaintiffs  claim 

£ ,  as  also  a  writ  of  injunction  to  restram  the  defendants  from  the 

repetition  and  continuance  of  the  said  injury,  and  the  committal  of  any 
injury  of  the  like  kind  by  the  defendants  relating  to  the  said  copy- 
right: And  the  plaintiffs  also  pray  that  accounts  may  be  kept  and 
taken  of  all  profits  which  have  been,  or  which,  during  the  pendency  of 
this  suit,  may  be  made  or  obtained  by  the  defendants  by  the  infringe- 
ment of  the  said  copyright :  And  that  the  defendants  may  be  by  the 
court  here  ordered  and  compelled  to  pay  the  amount  of  all  such  profits 
to  the  plaintiffs  (a). 


6.  Writ  qfliyunction  under  C.  L.  P.  Act,  1864. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D.  of , 

in  the  county  of ,  his  agents  and  servants,  and  every  of  them, 

greeting :  Whereas  on  the day  of ,  a.d. ,  an  order  was 

made  by  Sir ,  knight,  one  of  our  justices  of  our  court  before  us 

[or  "  of  our  Court  of  Common  Pleas,"  or  "  one  of  our  barons  of  our 


(a)  See  Gittint  v.  Symes,  15  Com.  B.  362 ;  Holland  v.Fox,  2  W.  R.,  C.  P., 
558. 

SO  2 
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Court  of  Exch.  of  Pleas"],  pursuant  to  the  Common  Law  Procedure 
Act,  1854,  in  an  action  depending  in  our  said  court,  wherein  A.  B.  is 
the  plaintiff  and  you  the  said  C.  D.  are  defendant,  that  a  writ  of  in- 
junction should  issue  to  restrain  you  the  said  C.  D.  from  [publishing 

and  selling  a  certain  book  called  "  The ,"  and  from  the  repetition 

or  continuance  of  any  piracy  of  the  copyright  of  the  press  in  a  certain 

other  book  called ,  or  any  part  thereof  {this  must  of  course  agree 

with  the  terms  of  the  order  for  the  injunction)\ :  We  therefore  do 
hereby  strictly  enjoin  and  command  you  the  said  C  J).,  and  your 
agents  and  servants,  and  every  one  of  you,  that  you  and  every  one  of 

iron  do  from  henceforth  altogether  and  absolutely  desist  from  [pub- 
ishing  or  selling  the  said  book  called  "  The ,"  and  from  repeating 

or  continuing  any  piracy  of  the  copyright  of  the  press  in  the  said  book 

called  "  The •,"  or  any  part  thereof  (so  stating  the  matter  for  the 

injunction,  where  an  act  done  is  complained  of,  according  to  the  terms 
of  the  judge's  order)].  [If  the  matter  for  the  injunction  be  an  omission 
to  do  an  a^t,  it  m,ay  be  stated  thus :  "  that  you  and  every  one  of  you 
forthwith  do,  &c."  so  stating  if],  until  our  said  court  shall  make  order 

to  the  contrary.     Witness (name  of  chief  Justice  or  chief'  baron), 

at  Westminster,  the day  of ,  a.d. . 
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CHAPTER  VI. 

REVIVOR  OF  JUDGMENT  FOR  THE  PURPOSE  OF  HAVING 
EXECUTION,  &c. 


Sect.  I. — Revivor  of  a  Judgment  after  Six  Years  .    .    .  605  to  612 
II. — Bevivor  on  Death  of  Parties  between  final 

Judgment  and  Execution 613  to  619 

III. — Revivor  on  Death  of  Parties  between  Verdict 

and  Judgment 619 

IV. — Revivor  upon  Death  of  Parties  between  inter- 
locutory and  final  Judgment 620  to  623 

V. — Revivor  upon  Death  of  one  of  several  Parties  .  624 

VI. — Revivor  upon  Marriage  of  a  Feme  PlairUiff 

or  Defendant 625  to  629 

VII. — Revivor  in  case  of  Bankruptcy 629,  630 

VIII. — Revivor  against  Executor,  Sfc.  on  Judgment  of 
Assets  in  Futuro,  see  post,  *'  Execution." 


Sect.  I. — Bevivor  of  a  Judgment  after  Six  Years. 


1.  Affidavit  to  obtain  a  Rule  or  Order  for  Leave  to  enter  a  Suggestion 
where  Six  Years  elapsed  since  Judgment  signed  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflp  and  C.  D.  defendant. 

I,  A.  B.  of ,  the  above-named  plaintiff,  make  oath  and  say  as 

follows,  that  is  to  say, 


(a)  This  application  is  founded  on  the  129th  sect,  of  the  C.  L.  P.  Act, 
1852,  which  enacts  that,  "  In  cases  where  it  shall  become  necessary  to 
revive  a  judgment  by  reason  either  of  lapse  of  time,  or  of  a  change,  by 
death  or  otherwise,  of  the  parties  entitled  or  liable  to  execution,  the  party 
alleging  himself  to  be  entitled  to  execution  may  either  sue  out  a  writ  of 
revivor  in  the  form  hereinafter  mentioned,  or  apply  to  the  court  or  a  judge 
for  leave  to  enter  a  suggestion  upon  the  roll,  to  the  effect  that  it  manifestly 
appears  to  the  court  that  such  party  is  entitled  to  have  execution  of  the 
judgment  and  to  issue  execution  thereupon ;  such  leave  to  be  granted  by 
the  court  or  a  judge  upon  a  rule  to  show  cause  or  a  summons,  to  be  served 
according  to  the  present  practice,  or  in  such  other  manner  as  such  court  or 
judge  may  direct,  and  which  rule  or  summons  may  be  in  the  form  contained 
in  the  Schedule  (A)  to  this  Act  annexed,  marked  No.  7,  or  to  the  like  effect." 

By  sect  130,  "  Upon  such  application,  in  case  it  manifestly  appears  that 
the  party  making  the  same  is  entitled  to  execution,  the  court  or  judge  shall 
allow  such  suggestion  as  aforesaid  to  be  entered  in  the  form  contained  in 
the  Schedule  (A)  to  this  Act  annexed,  marked  No.  8,  or  to  the  like  effect, 
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1.  On  the day  of ,  a.d.  18 — ,  I  recovered  a  judgment  of 

this  honourable  court  in  this  action  against  the  above-named  defendant 
for  £ . 

2.  No  part  of  the  said  sum  so  recovered  has  been  paid  or  satisfied, 
and  the  said  judgment  remains  in  full  force,  and  execution  thereupon 

remains  to  be  made  to  me  [<»•  "  the  sum  of  £ ,  part  only  of  the 

said  £ ,  has  been  paid  or  satisfied,  and  the  said  judgment  remains 

in  full  force,  and  execution  remains  to  be  made  to  me  thereupon,  as  to 
the  residue  of  the  said  sum  so  recovered  thereby"]. 

3.  [Here  shortly  state  facts  showing  why  execution  has  not  been  had 
on  the  judgment.  If  the  judgment  is  above  twenty  years  old,  the 
affidavit  must  state  a  payment  of  principal  or  interest  on  account  of 
it  within  twenty  years.^ 

4.  I  am  entitled  to  have  execution  of  the  said  judgment,  and  to  issue 

execution  thereupon  [for  the  sum  of  £ ],  as  I  am  advised  and 

verily  believe. 

Sworn  [&c.  as  usual,  see  post,  *'  Affidavits."'] 


2.  Hule  or  Summons  where  a  Judgment  Creditor  applies  for  Execu- 
tion against  a  Judgment  Debtor  (a). 

[Formal  parts  as  usual,']  "  to  show  cause  why  A.  B.  [or  as  the 
case  may  be\  should  not  be  at  liberty  to  enter  a  suggestion  upon  the 
roll  in  an  action  wherein  the  said  A.  B.  was  plaintiff  and  the  said 
C.  D.  was  defendant,  and  wherein  the  said  A.  B.  obtained  judgment 

for  £ against  the  said  C.  D.  on  the  day  of ,  that  it 

manifestly  appears  to  the  court  that  the  said  ^.  jB.  is  entitled  to  have 
execution  of  the  said  judgment,  and  to  issue  execution  thereupon,  and 
why  the  said  C.  D.  should  not  pay  to  the  said  A.  B.  the  costs  of  this 
application,  to  be  taxed. 

[Note. — The  above  form  may  be  modified  so  as  to  meet  the  case  of 
an  application  by  or  against  the  representative  of  a  party  to  the  judg- 
ment (ft).] 

3.  Suggestion  that  the  Judgment  Creditor  is  entitled  to  Execution 
against  the  Judgment  Debtor  (c). 

And  now  on  the day  of ,  it  is  suggested  and  manifestly 

appears  to  the  court,  that  the  said  A.  B.  [or  '*  C.  D.  os  executor  of 
the  last  will  and  testament  of  the  said  A.  B.  deceased,"  or  as  the  case 
may  be"]  is  entitled  to  have  execution  of  the  judgment  aforesaid  against 
the  said  E.  F.  [or  "^:ainst  G.  H.  as  executor  of  the  last  will  and 
testament  of  the  said  E.  F."  or  as  the  case  may  be]  :  Therefore  it  is 
considered  by  the  court  that  the  said  A.  B.  [or  "  C.  D.  as  such  exe- 
cutor as  aforesaid,"  or  as  the  case  may  be]  ought  to  have  execution  of 


and  execution  to  issue  thereupon,  and  shall  order  whether  or  not  the  costs 
of  such  application  shall  be  paid  to  the  party  making  the  same  ;  and  in  case 
it  does  not  manifestly  so  appear,,  the  court  or  judge  shall  discharge  the  nde 
or  dismiss  the  summons  with  or  without  costs ;  provided  nevertheless,  that 
in  such  last-mentioned  case  the  party  making  such  application  shall  be  at 
liberty  to  proceed  by  writ  of  revivor  or  action  upon  the  judgment"     See 
generally  as  to  reviving  the  judgment,  2  Pr.  10th  ed.  1072  to  1089,  &c. 
(a)  This  form  is  given  by  the  C.  L.  P.  Act,  1852,  Sched.  (A),  No.  7. 
(6)  This  note  as  here  set  out  is  in  the  schedule  of  the  Act 
(c)  This  form  is  given  by  C.  L.  P.  Act,  1852,  Sched.  (A),  No.  8. 
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the  said  judgment  against  the  said  E.  F.  \or  "  against  G.  H.  as  such 
executor  as  aforesaid/'  or  as  the  case  may  Je]. 


4.  Affidavit  to  obtain  a  Rule  or  Order  for  Leave  to  site  out  Writ  of 
Revivor  on  Judgment  above  Ten  Years  old  (a). 

See  the  form,  supra.  No.  1,  which  may  be  adapted  to  this  case. 


6.  Order  thereon,  where  Judgment  not  Fifteen  Years  old  (a). 

Upon  reading  the  affidavit  of  A.  B.  the  plaintiff,  I  order  that  a  writ 
of  revivor  issue  to  revive  the  judgment  entered  up  in  this  cause  on  the 

day  of ,  A.D.  18 — . 

{Judge's  or  baron's  name.) 


6.  Rule  Nisi  for  Leave  to  issue  the  Writ  where  Judgment  more  than 
Fifteen  Years  old  (a). 

[Formal parts  as  usumI."]  "  Upon  reading  the  affidavit  of  A.  B.  the 
plaintiff,  it  is  ordered  that  C.  D.  the  defendant,  upon  notice  of  this  rule, 

to  be  given  to  him  or  his  attorney,  shall,  upon the day  of 

,  show  cause  why  a  writ  of  revivor  should  not  issue  to  revive  the 

judgment  entered  up  in  this  cause  on  the day  of ." 


7.  Rule  absolute  thereon,  when  Cause  is  shown  (a). 

[Formal  parts  as  tisual.']  "  Upon  reading  the  rule  made  in  this 

cause,  on the  day  of ,  in  this  term,  the  affidavit  of 

,  and  upon  hearing  Mr. of  counsel  for  the  plaintiff,  and  Mr. 

of  counsel  for  the  defendant,  it  is  ordered  that  a  writ  of  revivor 

issue"  [&c.  as  in  No.  6]. 


8.  The  like,  when  no  Cause  is  shown. 

[Formal  parts  as  ustuiL]  "  Upon  reading  the  rule  made  in  this 

cause,  on the day  of ,  in  this  term,  the  affidavit  of 

{as  to  the  service  of  the  rule),  and  no  cause  being  shown  to  the 
contrary,  it  is  ordered  that  a  writ  of  revivor  issue  &c."  [as  in  supra, 

9.  PrcBcipefor  the  Writ. 

(to  wit.)    Writ  of  revivor  on  judgment  for  A.  B.  against 

C.  D.  for  £ . 

P.  A.  attorney,  18 — . 


(a)  By  C.  L.  P.  Act,  1852,  s.  134,  "  A  writ  of  revivor  to  revive  a  judg- 
ment less  than  ten  years  old  shall  be  allowed  without  any  rule  or  order ;  if 
more  than  ten  years  old,  not  without  a  rule  of  court  or  a  judge's  order  ;  nor, 
if  more  than  fifteen,  without  a  rule  to  show  cause :"  (see  2  Pr.  10th  ed. 
1084.) 
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10.  Writ  of  Hevivor  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  E.  F.  of , 

greeting :  We  command  you  that,  within  eight  days  after  the  service 
of  this  writ  upon  you,  inclusive  of  the  day  of  such  service,  you  appear 

in  our  court  of ,  to  show  cause  why  A.  B.  [or  '*  C.  D.  as  executor 

of  the  last  will  and  testament  of  the  said  A.  B.  deceased,"  or  as  the 
case  may  be'\  should  not  have  execution  against  you  [if  against  a 
representative,  here  insert  "  as  executor  of  the  last  will  and  testament 

of  ,  deceased,"  or  as  the  case  may  be"]  of  a  judgment  whereby  the 

said  A.  B.  [or  as  the  case  may  be^  on  the  day  of ,  in  the 

said  court,  recovered  against  you  [or  as  the  case  may  be]  £ ;  and 

take  notice,  that  in  default  of  your  so  doing  the  said  A.  B.  [or  as  the 

case  may  be]  may  proceed  to  execution.     Witness (name  of  chief 

Justice,  or  in  Exchequer  of  chief  baron),  at  Westminster,  the day 

of ,  A.D. . 


11.  Writ  of  Revivor  after  a  former  Remval. 

Victoria  [&c.  as  in  No.  10],  To  E.  F.  of ,  greeting :  Whereas 

A.  B.  on  the day  of ,  a.d.  ,  in  our  court  of ,  by  the 

judgment  of  the  same  court,  recovered  against  you  the  said  E.  F. 

£ ,  and  whereupon  it  was  afterwards  considered  in  our  said  court 

that  the  said  A.  B.  should  have  execution  against  you  of  the  said 

£ ,  together  with  interest  thereon,  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the day  of ,  a-d.  18 — ,  on  which 

day  the  judgment  first  aforesaid  was  entered  up  [or  if  entered  up  before 
the  \st  of  October,  1838,  say  "  from  the  first  day  of  October,  a.d. 
1838"],  according  to  the  force,  form  and  effect  of  the  said  recovery, 

and  also  for  £ ,  which  in  our  said  court  were  awarded  to  the  said 

A.  B.,  according  to  the  statute  in  such  case  made  and  provided,  for  his 
costs  of  suit  upon  our  writ  of  revivor,  issued  by  the  said  A.  B.  against 
you  the  said  E.  F.  upon  the  said  judgment,  for  having  execution  of  the 
same  as  aforesaid  :  And  now  on  behalf  of  the  said  A.  B.  in  our  said 
court  we  have  been  informed,  that  although  judgment  be  thereupon 
given,  and  execution  awarded  in  form  aforesaid,  yet  execution  of  the 

said  £ ,  interest  and  costs  aforesaid  still  remains  to  be  made  to  him ; 

whereupon  the  said  A.  B.  hath  humbly  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf:  And  we,  being  willing  that  what  is  just 
in  this  behalf  should  be  done,  command  you  that,  within  eight  days 
after  the  service  of  this  writ  upon  you,  inclusive  of  the  day  of  such 
service,  you  appear  in  our  said  court  of  Q.  B.  ["  C.  P."  or  "  Exch. 
of  Pleas"],  to  show  cause  why  the  said  A.  B.  should  not  have  execu- 
tion against  you  of  the  said  judgments  and  of  the  said  £ and  costs 

aforesaid,  together  with  interest  [&c.  as  above],  according  to  the  force, 
form  and  effect  of  the  said  recovery  and  award  of  execution  :  And 
take  notice,  that  in  default  of  your  so  doing  the  said  A.  B.  may 

ceed  to  execution.     Witness (name  (f  chief  Justice,  or  in 

chequer  of  chief  baron),  at  Westminster,  the day  of  • 

18—. 


pro- 
Ex- 


(a)  This  form,  except  the  teste  commencing  with  the  word  "  Witness,"  is 
given  by  the  C.  L.  P.  Act,  1852,  see  Sched.  (A),  No.  9  :  (see  2  Pr.  10th  ed. 
1086.) 
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12.  Entry  on  Roll  of  Judgmeni  hy  Default  for  want  of  Appearance. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

On  the  day  of ,  a.d.  185 — . 

(teste  of  writ  of  revivor). 

England,  to  wit.  A.  B.  in  his  own  person  \or  "  by ,  bis  attor- 
ney"} sued  out  a  writ  of  revivor  against  E.  F.  according  to  the 
Common  Law  Procedure  Act,  1852,  which  writ  was  in  these  words, 
that  is  to  say,  Victoria  \copy  the  tcrit  of  revivor  to  the  teste  inclusive, 
and  then  proceed  thus:]  And  the  said  E.  F.  has  not  appeared :  There- 
fore, at  the  prayer  of  the  said  A.  B.,  it  is  considered  tliat  the  said 
A.  B.  liave  execution  against  the  said  E.  F.  of  the  said  judgment 

and  of  the  said  £ recovered  thereby  and  interest  thereon,  at  the 

rate  of  four  pounds  per  centum  per  annum,  from  the day  of , 

A.D.  18 — ,  on  which  day  the  judgment  aforesaid  was  entered  up  [or  if 
entered  up  before  the  \st  of  October,  1838,  say  "  from  the  first  day  of 
October,  a.d.  1838"],  according  to  the  force,  form  and  effect  of  the 
said  recovery,  by  the  default  of  tlie  said  E.  F.  &c.  It  is  also  considered 
by  the  court  here,  that  the  said  A.  B.  do  recover  against  the  said  E.  F. 

£, ,  for  his  costs  of  suit  in  this  behalf  expended  ;  and  that  the  said 

A.  B.  have  execution  thereof,  &c. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


13.  Fieri  Facias  on  Judgment  by  Default  {a). 

[Proceed  as  in  the  usual  form  qff.fa.  upon  the  original  judgment, 
to  the  words]  on  which  day  the  judgment  aforesaid  was  entered  up : 
And  whereupon  it  was  considered  in  our  same  court,  that  the  said 

A.  B.  have  execution  against  the  said  C.  D.  of  the  said  £ and 

interest  aforesaid,  according  to  the  force,  form  and  effect  of  the  said 
recovery :  And  we  further  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same  and  of  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  also  cause 

to  be  made  £ which  in  our  same  court  were  adjudged  to  the  said 

A.  B.  for  his  costs  which  he  hath  been  put  unto  on  occasion  of  our 
writ  of  revivor,  sued  out  against  the  said  C.  D.  at  the  suit  of  the  said 
A.  B.  in  that  behalf,  whereof  the  said  C  D.  is  also  convicted,  together 

with  interest  upon  the  said  sum  of  £ (the  costs  of  the  vrrit  of 

revivor),  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 
day  of ,  A.D. ,  on  which  day  the  last-mentioned  judg- 
ment was  entered  up,  and  have  the  said  monies,  together  with  such 
interest  as  aforesaid,  before  us  [or  in  C  P.  "  before  our  justices,"  or 
in  the  Exch.  "  before  the  barons  of  our  Exchequer"],  at  Westminster, 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 
A.  B.,  and  tliat  you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and  required  to  do  in  this 
behalf;  and  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  the  Exch.  "  to 
the  barons  of  our  Exchequer"],  at  Westminster,  immediately  after  the 

execution  thereof,  and  have  vou  there  then  this  writ.     Witness 

{name  of  chief  justice,  or  in  Exchequer  of  chief  baron),  at  Westmin- 
ster, the day  of ,  in  the  year  of  our  Lord . 


(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1088. 
S  D  5 
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14.  Capias  ad  Satisfaciendum,  for  Plaintiff",  on  Judgment  hy 
Default  {a). 

{^Proceed  as  in  the  usual  form  ofca.  sa.  upon  the  original  judgment^ 
to  the  words'\  on  -which  day  the  judgment  aforesaid  was  entered  up: 
And  whereupon  it  was  considered  in  our  same  court,  that  the  said  A.  B. 

have  execution  against  the  said  C.  D.  of  the  said  £ and  interest 

aforesaid,  according  to  the  force,  form  and  effect  of  the  said  reco- 
very :  And  we  further  command  you  that  you  omit  not  by  reason  of 
any  liberty  in  your  county,  but  that  j'^ou  enter  the  same,  and  take  the 
said  C.  D.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep 
so  that  you  may  have  his  body  before  us  [or  in  C.  P.  "  before  our 
justices,"  or  in  Exch,  "before  the  barons  of  our  Exchequer"],  at 
Westminster,  immediately  after  the  execution  hereof,  to  satisfy  the  said 

A.  B.  a  further  sum  of  £ ,  which  in  our  said  court  were  adjudged 

to  the  said  A.  B.  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  for  his  costs  which  he  hath  been  put  unto  on 
occasion  of  our  writ  of  revivor  sued  out  against  the  said  C.  D,  at  the 
suit  of  the  said  A.  B.  in  that  behalf,  whereof  the  said  C.  D.  is  also 

convicted,  together  with  interest  upon  the  said  £ (the  costs  of  the 

vrrit  of  revivor),  at  the  rate  of  four  pounds  per  centum  per  annum, 
from  the  day  of ,  a.d.  18—,  on  which  day  the  last-men- 
tioned judgment  was  entered  up,  and  have  you  there  then  this  writ 

"Witness  (name  of  chief  Justice,  or  in  the  Exchequer  of  chief 

baron),  at  Westminster,  the day  of ,  a.d.  18—. 

15.  Notice  of  Appearance  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  I  appear  for  the  defendant  to  the  writ  of  revivor 

issued  in  this  cause.    Dated . 

Yours,  &c. 
To  Mr.  P.  A.  D.  A.  defendant's  attorney 

plaintiff's  attorney  [or  "agent."] 

[or  "agent"] 

16.  Declaration  on  a  Writ  qf  Revivor  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

(venue (c)).    A.  B.,  by  P.  A.  his  attorney,  sued  out  a  writ  of 

revivor  against  C.  D.,  as  follows :  Victoria,  [&c.  nere  copy  the  writ  of 
revivor  verbatim  to  the  end]  :  And  the  said  C.  D.  has  appeared  to  the 
said  writ,  and  the  said  A.  B.  prays  that  execution  may  be  adjudged  to 
him  against  the  said  C.  D.  of  the  said  judgment,  according  to  the  force, 
form  and  effect  of  the  said  recovery,  &c. 

(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1088. 

\h)  By  C.  L.  P.  Act,  1852,  s.  133,  "Notice  in  writing  to  the  plaintiff,  his 
attorney  or  agent,  shall  be  a  suflBcient  appearance  to  a  writ  of  revivor:"  (see 
2  Pr.  10th  ed.  1086.) 

(c)  By  C.  L.  P.  Act,  1852,  s  133,  the  venue  in  the  declaration  may  be 
laid  in  any  county  ;  and  the  pleadings  and  proceedings  thereupon,  and  the 
rights  of  the  parties  respectively  to  costs,  shall  be  the  same  as  in  an  ordi- 
nary action. 
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17.  77te  like,  against  three  Defendants,  where  one  appears  and  the 
others  make  Default. 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

,  to  wit.  A.  B.,  by  P.  A.  his  attorney,  sued  out  a  writ  of  re- 
vivor against  C.  D.,  E.  P.,  and  G.  H.  as  follows  :  Victoria  r&c.  here 
copy  the  writ  of  revivor  verbatim  to  the  end'\ :  And  the  said  C.  D. 

has  appeared  to  the  said  writ  by his  attorney,  but  the  said  E.  F. 

and  G.  H.  have  not  appeared :  And  hereupon  the  said  A.  B.  prays 
that  exeeution  may  be  adjudged  to  him  of  the  said  judgment,  accord- 
inw  to  the  force,  form  and  eiFect  of  the  said  recovery,  &c.  But  because 
it  IS  convenient  that  there  should  be  but  one  award  of  execution  in  his 
behalf,  therefore  let  further  proceedings  against  the  said  E.  F.  and 
G.  H.  be  stayed,  nntil  it  shall  be  determined  whether  execution  ought 
to  be  adjudged  against  the  said  C.  D.  &c. 


18.  Notice  to  Plead,  ifc. 
The  same  as  ante,  91. 


19.  Entry  on  Soil  of  Judgment  by  Default  for  want  of  Plea. 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. (date  of  declaration). 

(to  wit).     [Copy  the  declaration  to  the  end  and  then  proceed 

on  a  fresh  line,  thus :]  And  the  said  C.  D.  in  his  proper  person  [or 
"  by  D.  A.  his  attorney"]  comes  and  says  nothing  in  bar  or  preclusion 
of  the  said  A.  B.  having  execution  of  the  said  judgment  adjudged 
to  him,  according  to  the  force,  form  and  effect  of  the  said  recovery, 
wherebj'  the  said  A.  B.  remains  therein  undefended  against  the  said 
C.  D.  Therefore  it  is  considered  that  [&c.  conclude  as  in  tlie  form, 
supra,  No.  12]. 


20.  Fi.  Fa.  or  Ca.  Sa.  thereon. 
The  same  as  supra,  Nos.  13,  14. 


21.  Plea  to  Declaration  on  a  Writ  of  Revivor  (a). 

[  The  formal  parts  are  the  same  as  in  an  ordinary  action.  If  a 
plea  of  payment,  it  may  be  as  follows :  "  that  the  said  C.  D.  after  the 
recovery  of  the  judgment  aforesaid,  and  before  the  issuing  of  the  said 
writ  of  revivor,  satisfied  and  discharged  the  judgment  aforesaid  by 
payment."] 


22.  Replication. 
The  same  as  in  an  ordinary  action. 


(a)  As  to  what  may  be  pleaded,  see  2  Pr.  10th  ed.  1087. 
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23.  Issue  and  oilier  Proceedings. 
The  issue  is  a  copy  of  the  declaration  and  pleadings,  with  the  usual 
conclusion.     The  rest  of  the  proceedings,  to  judgment  exclusive,  are 
the  same  as  in  ordinary  cases.     See  2  Pr.  10th  ed.  1087. 


24.  Judgment  for  Plaintiff  after  Verdict. 

\_Copy  the  issue  and postea,  and  then  proceed  thus ;]  Therefore  it  is 
considered  that  the  said  A.  B.  have  execution  against  the  said  C.  D. 

of  the  said  judgment,  and  of  the  said  £ and  interest  [&c.  as  in 

form,  ante,  609,  No.  12J,  according  to  the  force,  form  and  effect  of 
the  said  recovery.  It  is  also  considered  that  the  said  A.  B.  do  recover 
against  the  said  C  B.  £ for  his  costs  of  suit  in  this  behalf. 

llTisert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

— ♦ — 

Sect.  II. — Reyivok  on  the  Death  op  Parties  between  Final 
Judgment  and  Execution  (a). 

1.  Affidavit  to  obtain  Rule  or  Order  to  enter  a  Suggestion  of  Plain- 
tiff^ s  Death  after  Judgment,  to  enable  his  Legal  Representative 
to  issue  Execution. 
In  the  Q,  B.  ["C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  E.  E.,  of ,  make  oath  and  say  as  follows,  that  is  to  say, — 

1.  On  the  day  of ,  the  above-named  plaintiff  recovered  a 

judgment  of  this  Honorable  Court  in  this  action  against  the  above- 
named  defendant  for  £ . 

2.  The  said  plaintiff  died  on  or  about  the day  of last  [or 

"  in  the  year  of  our  Lord  "]. 

3.  The  said  plaintiff  on  or  about  the day  of ,  a.d. , 

made  his  last  will  and  testament,  and  thereby  appointed  me  the  executor 

thereof,  and  I  duly  proved  the  same  on last  [or  '•  instant"],  aud 

I  am  the  executor  thereof  [or  "  The  said  plaintiff^.  B.  died  intestate, 

and  on last  (or  '  instant'),  letters  of  administration  of  his  goods, 

chattels  and  effects  were  granted  to  me  by {state  shortly  by  whom 

the  letters  of  administration  were  granted,  or  it  may  suffice  to  say 
"  were  duly  granted  to  me"),  and  I  am  administrator  of  the  goods, 
chattels  and  effects  which  were  of  the  said  A.  B.  at  the  time  of  his 
death."] 

4.  The  said  judgment  is  still  unsatisfied  to  the  amount  of  the  said 
sum  so  recovered  thereby  and  interest  thereon  [or  "  to  the  amount  of 

the  sum  of  £ ,  parcel  of  the  said  sum  so  recovered  thereby  and 

interest  thereon"]. 


2.  Rule  or  Summons  to  enter  Suggestion  on  Roll  that  an  Executor  is 

entitled  to  Execution. 

See  the  form  given  by  the  C.  L.  P.  Act,  1852,  ante,  606. 


3.  Suggestion  in  that  Case. 
See  the  form  given  by  the  C.  L.  P.  Act,  1852,  ante,  606. 

(a)  See  in  general,  2  Fr.  10th  ed.  1075. 
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4.  Execution  after  Suggestion. 
See  the  form  of  a  fi.  fa.,  post,  Addenda,  p.  896. 


6.  Pr<Bcipe/br  Writ  of  Revivor. 

(to  wit).     Writ  of  revivor  for  execution  for  E.  E.  executor  [or 

"  administrator"]  of  A.  B,  deceased,  against  C.  D.  executor  [or  "  ad- 
ministrator," or  "  heir  and  terretenants"]  of  G.  G.  deceased  [or  as  the 

case  may  Ae],  on  a  judgment  for  £ . 

P.  A.  attorney, 
.  18.'>— . 


6.  Writ  of  Revivor. 
See  the  form  given  by  the  C.  L.  P.  Act,  1862,  ante,  608. 


7.  Writ  of  Revivor  against  the  Heir  and  Terretenants  of  a  sole 
Defendant,  on  his  Death,  after  final  Judgment  and  before  £xe- 
cuiion{a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  E.  F.  of , 

G.  H.  of ,  and  /.  K.  of ,  greeting :  Whereas  A.  B.,  on  the 

day  of ,  A.D. ,  in  our  court  of ,  by  the  judgment  of 

the  same  court,  recovered  against  one  C.  D.  £ ;  And  after  the 

giving  of  the  said  judgment  the  said  C.  D.  died,  leaving  you  the  said 
E.  F.  his  son  and  heir  at  law  him  surviving,  and  you  the  said  G.  H. 
and  /.  K.  who  now  are  the  tenants*  of  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including  lands  and  heredi- 
taments of  copyhold  or  customary  tenure,  as  the  said  C  D.,  or  any 
person  or  persons  in  trust  for  him,  was  or  were  seised  or  possessed  of, 

on ,  on  which  day  the  judgment  aforesaid  was  entered  up,  or  at 

any  time  afterwards,  or  over  which  the  said  C  D.  on  the  said  

day  of  {the  day  on  which  the  judgment  was  entered  up),  or  at 

any  time  afterwards,  had  any  disposing  power,  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for  his  own  benefit,  as  we 
have  been  informed  and  given  to  understand,  on  behalf  of  the  said 
A.  B. :  Wherefore,  the  said  A.  B.  having  humbly  besought  us  to  pro- 
vide him  a  proper  remedy  in  this  behalf,  we  command  you,  that  within 
eight  days  after  the  service  of  this  writ  upon  you,  inclusive  of  the  day 

of  such  service,  you  appear  in  our  said  court  of ,  to  show  cause,t 

if  you  have  or  know  of  any  thing  to  say  for  yourselves,  why  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  hereditameute  respectively, 
according  to  the  nature  and  tenure  thereof,  should  not  be  delivered  to 
the  said  A.B.;  to  hold  to  him  and  his  assigns,  according  to  the  statute 

in  such  case  made  and  provided,  until  the  said  £ ,  together  with 

interest  thereon  at  the  rate  of  four  pounds  per  centum  per  annum  from 

the  said day  of ,  a.d.  18 — ,  the  day  on  which  the  judgment 

aforesaid  was  entered  up  [or  if  entered  up  before  the  1st  October, 
1838,  say,   "  the  1st  day  of  October,  a.d.  1838"],  shall  have  been 

» 

(a)  See  2  Pr.  10th  ed.  1075,  1077. 
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levied,  according  to  the  force,  form  and  effect  of  tlie  said  recovery,  if 
it  shall  seem  expedient  for  the  said  A.  B. :  And  take  notice,  that,  in 
default  of  your  so  doing,  the  said  A.  B.  may  proceed  to  execution. 

Witness {name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at 

Westminster,  this day  of ,  in  the  year  of  our  Lord . 


8.  The  like,  against  Terretenants. 

Victoria  [&c.  ««  in  No.  7,  supra],  To  G.  H.  of ,  and  I.  K.  of 

,  greeting  :  Whereas  A,  B.,  on  the day  of ,  a.d.  18 — , 

in  our  court  of ,  by  the  judgment  of  the  said  court,  recovered 

against  one  C.  D.  £ :  And  after  the  giving  of  the  said  judgment 

the  said  C.  D.  died,  leaving  you  the  said  G.  H.  and  /.  K.,  who  now 
are  the  tenants  of  all  such  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure  in  your  bailiwick,  of  which  the  said  C  D.  or  auy  per- 
son or  persons  in  trust  for  him,  was  or  were  seised  or  possessed  of,  on 

(on  which  day  the  judgment  aforesaid  was  entered  up),  or  at  any 

time  after,  or  over  which  the  said  C.  D.  on  the  said day  of 

{the  day  on  which  tlie  judgment  was  entered  up),  or  at  any  time  after- 
wards, had  any  disposing  power,  which  he  rai^ht  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit,  as  we  have  been  in- 
formed and  given  to  understand  on  behalf  of  the  said  A.  B. :  Where- 
fore, the  said  A.  B.  having  humbly  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf,  we  do  command  you,  that  within  eight 
days  after  the  service  of  this  writ  upon  you,  inclusive  of  the  day  of 

such  service,  you  appear  in  our  said  court  of ,  to  show  cause  why 

the  said  £ ought  not  to  be  made  of  those  lands  and  tenements,  and 

rendered  to  the  said  A.  B.,  according  to  the  force,  form  and  effect  of 
the  said  recovery,  if  it  shall  seem  expedient  for  him  [&c.  conclude  as  in 
preceding  formJ] 


9.  Writ  of  Revivor  against  Heir  and  Terretenants  of  deceased  De- 
fendant, on  Judgment  agairist  Deceased  and  his  Heir  Presump- 
tive {a). 

Victoria  [&c.  as  in  the  preceding  form],  to  W.  W.  of ,  G.  H. 

of ,  and  /.  K.  of ,  greeting :  Whereas  A.  B.,  on  the  

day  of ,  A.D.  ,  in  our  court  of ,  by  the  judgment  of  the 

same  court,  recovered  aofainst  you  the  said  W.  W.  and  one  i?.  W. 

£ :  And  after  the  giving  of  the  said  judgment  the  said  S.  W. 

died,  leaving  j'ou  the  said  W.  W.  his  son  and  heir  at  law  him  sur- 
viving, and  you  the  said  G.  H.  and  /.  K.  who  are  now  the  tenants 
[^proceed  as  in  the  form,  supra.  No.  7,Jrom  the  asterisk*  to  the^,  and 

then  thus :]  why  the  said  £ ,  together  with  interest  [&c.  as  in  form 

supra.  No.  7],  ought  not  to  be  made  and  rendered  to  the  said  A.  B., 
and  execution  thereof  to  him  had,  according  to  the  force,  form  and 
effect  of  the  said  recovery  :  And  take  notice,  that,  in  default  of  your 
so  doing,  the  said  A.  B.  may  proceed  to  execution.  Witness,  [&c.  as 
inform,  supra.  No.  7]. 


(a)  See  2  Pr.  10th  ed.  1077. 
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10.  Entry  on  Roll  of  Jxtdgment  by  default  for  uxint  of  Appearance 
where  Writ  of  Revivor  brought  by  an  Executor. 

[^Proceed  as  ante,  609,  No.  12,  to  the  *,  and  then  thus :]  Therefore 
it  is  considered  that  the  said  A.  B.  [or  "  E.  E.  as  executor,"  or  "  ad- 
ministrator"], as  aforesaid,  have  execution  against  the  said  C.  D. 
of  the  •  said  judgment  and  of  the  said  £ recovered  thereby,  to- 
gether with  interest  thereon  at  the  rate  of  four  pounds  per  centum  per 
annum,  from  the day  of ,  a.d.  18 — ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up  [or  if  entered  up  before  the  \st  of 
October,  1838,  say,  "  from  the  1st  day  of  October,  a.d.  1838"],*  ac- 
cording to  the  force,  form  and  effect  of  the  said  recovery,  by  the  de- 
fault of  the  said  C.  D.  &c.  It  is  also  considered  [&c.  conclude,  stating 
the  judgment  as  to  the  cost!  as  inform,  ante,  609,  No.  12]. 


11.  The  same  where  Writ  of  Revivor  brought  against  an  Executor. 

[Proceed  as  ante,  609,  No.  12,  to  the  *,  and  then  thus:'}  Therefore 
it  is  considered  that  the  said  A.  B.  have  execution  against  the  said  E.  E. 
as  such  executor  [or  "  administrator"]  as  aforesaid  of  the  [&c.  copy 
the  part  between  the  asterisks  in  the  preceding  jorm\  to  be  levied  of 
the  goods  and  chattels  which  were  of  the, said  C.  D.  at  the  time  of 
his  death  in  the  hands  of  the  said  E.  E.  as  executor  [or  " adminis- 
trator"] as  aforesaid,  to  be  administered  according  to  the  force,  form 
and  effect  of  the  said  recovery,  by  the  default  of  the  said  E.  E.  &c., 
and  that  the  said  A.  B.  have  execution  thereof,  &c.  It  is  also  con- 
sidered that  the  said  A.  B.  do  recover  against  the  said  E.  E.,  executor 

[or  "  administrator"]  aforesaid,  £ for  his  costs  by  him  about  his 

suit  in  this  behalf  expended  ;  such  sura  of  £ to  be  levied  of  the 

said  goods  and  chattels  which  were  of  the  said  C.  J),  at  the  time  of 
his  death  in  the  hands  of  the  said  E.  E.  as  executor  [or  "  adminis- 
trator"] as  aforesaid,  to  be  administered,  if  he  hath  so  much  thereof  in 
his  hands  to  be  administered  ;  and  if  he  hath  not  so  much  thereof  in  his 

hands  to  be  administered,  then  the  said  £ to  be  levied  of  the  proper 

goods  and  chattels  of  the  said  E.  E. 


12.  Fi.  Fa.  for  Executor  or  Administrator  of  Plaintiff  on  Judgment 
obtained  by  Plaintiff,  since  deceased. 

[Proceed  as  in  the  ordinary  forms  of  fi.fa.  upon  the  originaljudg- 
ment,  but  in<itead  of  "A.  B.  recovered,"  Sj-c.  say  *'  A.  B.  lately  de- 
ceased, in  his  life-time  recovered,"  Sfc.  and  instead  of  "  awarded  to 
A.  B."  Sfc.  say  "  awarded  to  A.  B.  in  his  lifetime,"  Sj-c.  to  the  words 
"on  which  day  the  judgment  aforesaid  was  entered  up,"  and  then 
thus ;]  and  whereupon  it  was  considered  in  our  same  court,  that  E.  E. 
executor  of  the  last  will  and  testament  of  the  said  A.  B.  [or  "  ad- 
ministrator of  all  and  singular  the  goods,  chattels  and  credits  which 
were  of  the  said  A.  B.  at  the  time  of  his  death,  who  died  intestate"] 

should  have  execution  against  the  said  C  D.  of  the  said  £ and 

interest  afoi-esaid,  according  to  the  force,  form  and  effect  of  the  said 
recovery,  and  we  further  command  you,  that  you  omit  not  by  reason 
of  any  liberty  in  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  also  cause 
to  be  made  £ which  [&c.  conclude  as  in  the  form,  ante,  609, 
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No,  13,  hut  say  "  to  be  rendered  unto  the  said  E.  E,  as  executor  {or 
'administrator')  as  aforesaid."] 


13.  Ca.  Sa.  in  the  like  case. 

This  form  can  be  readily  framed  from  the  preceding  fonn,  and  from 
the  ordinary  form  of  ca.  sa.  on  the  original  judgment,  ante,  329. 


14.  Fi.  Fa.  against  Executor  or  Administrator  of  Defendant,  de- 
ceased, on  Judgment  obtained  against  the  latter,  and  revived  by 
Writ  of  Revivor. 

Victoria  [&c.  as  supra.  No.  7],  To  the  «heriff  of  ,  greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same  and  of  the  goods  and  chattels  in 
your  bailiwick,  which  were  of  C.  D.  at  the  time  of  his  death,  in  the 
hands  of  E.  E.  executor  of  the  last  will  and  testament  of  the  said 
C.  D.  \or  "administrator  of  all  and  singular  the  goods,  chattels  and 
credits  which  were  of  the  said  C.  D.  at  the  time  of  his  death,  who 

died  intestate"]  to  be  administered,  you  cause  to  be  made  £ , 

which  A.  B.  hath  recovered  in  our  court  of  Queen's  Bench  [or 
"C.  P."  or  "  Exch.  of  Pleas"]  against  the  said  C.  D.  in  his  life-time, 
whereof  the  said  C.  D.  is  convicted,  together  with  interest  upon  the 
said  sum  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 

day  of ,  A.D.  18—,  on  which  day  the  judgment  aforesaid 

was  entered  up  ;  and  whereupon  it  was  considered  in  our  same  court 
that  the  said  A.  B.  should  have  execution  against  the  said  E.  E.  as 
executor  [or  "administrator"]  as  aforesaid,  of  the  said  £ and  inte- 
rest aforesaid,  to  be  levied  of  the  goods  and  chattels  which  were  of  the 
said  C.  D.  at  the  time  of  his  death  in  the  hands  of  the  said  E.  E.  as 
executor  [or  "administrator"]  as  aforesaid  to  be  administered,  according 
to  the  force,  form  and  effect  of  the  said  recovery ;  and  we  further  com- 
mand you,  that  you  omit  not  by  reason  of  any  liberty  in  your  county, 

but  that  you  enter  the  same  and  cause  to  be  made  £ ,  which  in 

our  same  court  were  adjudged  to  the  said  A.  B.  for  his  costs  which 
he  hath  been  put  unto  on  occasion  of  our  writ  of  revivor  sued  out 
against  the  said  E.  E.  as  executor  [or  "administrator"]  as  aforesaid 
at  the  suit  of  the  said  A.  B.  in  that  behalf,  whereof  the  said  E.  E.  as 
executor  [or  "  administrator"]  as  aforesaid  is  convicted,  together  with 

interest  upon  the  said  sum  of  £ {the  costs  of  writ  of  revivor)  at 

the  rate  of  four  pounds  per  centum  per  annum  from  the day  of 

,  on  which  day  the  last-mentioned  judgment  was  entered  up,  of 

the  goods  and  chattels  in  your  bailiwick  which  were  of  the  said  C.  D. 
at  the  time  of  his  death,  in  the  hands  of  the  said  E.  E.  as  executor 
[or  "administrator"]  as  aforesaid  to  be  administered,  if  he  bath  so 
much  thereof  in  his  hands  to  be  administered  ;  and  if  the  said  E.  E. 
hath  not  so  much  thereof  in  his  hands  to  be  administered  as  aforesaid, 

then  you  cause  to  be  made  the  said  £ ,  with  such  interest  thereon 

as  aforesaid,  of  the  proper  goods  and  chattels  of  the  said  E.  E.  in 
your  bailiwick,  and  have  the  said  monies  with  such  interest  as  afore- 
said, before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  before 
the  barons  of  our  Exchequer'],  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  A.  B.,  and  that  you  do  all 
such  things  as  by  the  statute  passed  in  the  second  year  of  our  reign 
you  are  authorized  and  required  to  do  in  this  behalf,  and  in  what 
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manner  you  shall  have  executed  this  our  writ  make  appear  to  us  [or 
in  C.  P.  "  to  our  justices,"  or  in  the  Exch.  "  to  the  barons  of  our 
Exchequer"],  at  Westminster,  immediately  after  the  execution  hereof, 
and  have  you  then  there  this  writ.  Witness {name  of  chief  jus- 
tice, or  in  the  Exchequer  of  chief  baron),  at  Westminster,  the day 

of ,  A.D.  18 — . 


15.  Notice  of  Appearance  to  Writ  of  Revivor  by  or  against  an 
Executor  or  Administrator  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch,  of  Pleas."] 

Between  E.  E.  executor  [or  "  administrator"]  of  A.  B. 
deceased,  plaintiff, 
and 
E.  E.  executor  [or  "administrator,"  or  "heir"] 
of  C.  D.  deceased,  defendant. 
Take  notice,  that  I  appear  for  the  defendant  to  the  writ  of  revivor 

issued  in  this  cause.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.  D.  A.  defendant's  attorney 

plaintiff's  attorney  [or  "  agent"]. 

[or  "agent"]. 


16.  Declaration  on  a  Writ  of  Revivor  by  an  Executor  of  Plaintiff , 
deceased,  on  a  Judgment  obtained  by  Plaintiff  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

(venue)  (b),  to  wit.  E.  E.,  executor  of  the  last  will  and  tes- 
tament of  C.  D.,  deceased,  by  P.  A.  his  attorney,  sued  out  a  writ  of 
revivor  against  C.  D.  as  follows :  Victoria  [&c.  here  copy  the  writ  of 
revivor  verbatim  to  the  end],  and  the  said  U.  D.  has  appeared  to  the 
said  writ,  and  hereupon  the  said  E.  E.  prays  that  execution  may  be 
adjudged  to  him  as  executor  as  aforesaid  against  the  said  C  D.  of  the 
said  judgment,  according  to  the  force,  form  and  effect  of  the  said  re- 
covery, &c. 


17.  Notice  to  plead. 
The  same  as  in  ordinary  cases,  ante,  91. 


18.  Plea,  Sfc. 

The  formal  parts  are  the  same  as  in  ordinary  cases.    See  the  form  of 
a  plea  of  payment,  ante,  611,  No.  21. 


(o)  See  C.  L.  P.  Act,  1852,  s.  133,  ante,  610 ;  and  2  Pr.  10th  ed.  1086. 
(6)  See  the  note,  ante,  610. 
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19.  Replication  and  Award  of  Execution  on  Writ  of  Revivor  against 
an  Executor  or  Administrator  (who  pleaded  plene  administravit 
prcBter),  for  a  Sum  confessed  in  part,  and  for  Residue  of  Assets 
guando  acciderint  (a). 

And  the  said  A.  B.,  inasmuch  as  he  cannot  deny  the  several  matters 
above  pleaded  by  the  said  E.  E.,  but  admits  the  same  to  be  true, 
prays  judgment,  and  that  execution  may  be  adjudged  to  him  of  the  said 

£ ,  and  interest  thereon  at  the  rate  of  four  pounds  per  centum  per 

annum  from  the day  of ,  a.d. ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up  [or  if  entered  up  before  the  1st  October, 
1838,  say,  "from  the  1st  day  of  October,  a.d.  1838"],  to  be  levied, 
as  to  £— — ,  part  thereof,  of  the  goods  and  chattels  so  as  aforesaid  ac- 
knowledged to  be  in  the  hands  of  the  said  E.  E.  to  be  administered, 
and  as  to  the  residue  thereof  to  be  levied  of  the  goods  and  chattels 
which  were  of  the  said  C  D.  at  the  time  of  his  death,  and  which  shall 
hereafter  come  to  the  hands  of  the  said  E.  E.  as  executor  [or  "admi- 
nistrator"] as  aforesaid  to  be  administered,  according  to  the  force,  form 
and  effect  of  the  said  recovery :  Therefore  it  is  considered  that  the  said 
A.  B.  have  his  execution  against  the  said  E.  E.  of  the  said  judgment, 

and  of  the  said  £ recovered  thereby,  and  interest  aforesaid,  to  be 

levied  in  form  aforesaid,  according  to  the  force,  form  and  effect  of  the 
said  recovery. 

[Add  the  usual  marginal  note  as  directed  at  the  end  of  the  forviy 
ante,  241.] 


20.  Entry  of  Judgment  for  want  of  a  Plea — Execution  thereon — Plea 
— Replication — Issue — Notice  of  Trial — Nisi  Prius  Record — 
Postea. 

See  the  forms  pointed  out,  ante,  611,  612.  They  are  in  general  the 
same  as  in  ordinary  cases,  stating  however  the  plaintiff  or  defendant 
to  be  executor  or  administrator,  as  the  case  may  be. 


21.  Judgment  for  Plaintiff  on  Writ  of  Revivor  after  Verdict  against 
an  Executor  or  Administrator. 

[Copy  the  issue  and  postea,  and  then  proceed  thus:'\  Therefore  it  is 
considered  that  the  said  A.  B.  have  execution  against  the  said  E.  E. 
as  executor  [or  "administrator"]  as  aforesaid,  of  the  said  judgment, 

and  of  the  said  £ recovered  thereby,  and  interest  thereon,  at  the 

rate  of  four  pounds  per  centum  per  annum,  from  the day  of , 

A.D. ,  on  which  day  the  judgment  aforesaid  was  entered  up  [or  if 

entered  up  before  the  \st  of  October,  1838,  say,  from  the  Ist  day  of 
October,  1838,  to  be  levied  in  form  aforesaid],  according  to  the  force, 
form  and  effect  of  the  said  recovery.    And  it  is  further  considered,  that 

the  said  A.  B.  ^o  recover  against  the  said  E.  E.  £ for  his  costs  of 

suit  in  this  behalf  expended,  to  be  levied  of  the  goods  and  chattels 
which  were  of  the  said  C.  D.  at  the  time  of  his  death  in  the  hands  of 
the  said  E.  E.  as  such  executor  to  be  administered,  if  the  said  E.  E. 
bath  80  much  thereof  in  bis  hands  to  be  administered ;  and  if  he  hath 


(a)  See  the  form,  Tidd's  Forms,  571. 
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not  80  much  thereof  in  his  hands  to  be  administered,  then  the  said 

£ to  be  levied  of  the  proper  goods  and  chattels  of  the  said  E.  E. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


22.  Judgment  Jor  Plaintiff  on  Writ  of  Revivor  against  an  Executor 

or  Administrator  in  Q.  B.  on  demurrer  to  a  Plea  (a). 

[To  the  end  of  the  demurrer-hook,  and  then  thusfl  And  hereupon 

on  ■ come  here  the  parties  aforesaid,  by  their  respective  attornies 

aforesaid ;  whereupon  all  and  singular  the  premL^es  being  seen,  and  by 
the  court  here  fully  understood,  and  mature  deliberation  being  there- 
upon had,  it  appears  to  the  said  court  here  that  the  said  plea  of  the 
said  E.  E.  is  bad  in  substance :  Therefore  it  is  considered  that  the  said 
A.  B.  have  execution  against  the  said  E.  E.  of  the  said  judgment  and 

of  the  said  £ recovered  thereby,  and  interest  on  the  said  £ at 

the  rate  of  four  pounds  per  centum  per  annum  from  the day  of 

,  on  which  day  the  judgment  aforesaid  was  entered  up,  to  be 

levied  of  the  goods  and  chattels  which  were  of  the  said  C.  D.  at  the 
time  of  his  death  in  the  hands  of  the  said  E.  E.  as  executor  [or  "  ad- 
ministrator"] as  aforesaid  to  be  administered,  according  to  the  force, 
form  and  effect  of  the  said  recovery,  &c.     And  it  is  further  considered 

that  the  said  A.  B.  do  recover  against  the  said  E.  E.  £ for  his 

costs  of  suit  in  this  behalf  expended,  to  be  levied  of  the  goods  and 
chattels  which  were  of  tlie  said  C.  D.  at  the  time  of  his  death  in  the 
hands  of  the  said  E.  E.  as  executor  [or  "  administrator"]  as  aforesaid 
to  be  administered,  if  the  said  E.  E.  hath  so  much  thereof  in  his  hands 
to  be  administered ;  and  if  he  hath  not  so  much  thereof  in  his  hands  to 

be  administered,  then  the  said  £ to  be  levied  of  the  proper  goods 

and  chattels  of  the  said  E.  E. :  and  that  the  said  A.  B.  have  also  exe- 
cution thereof. 

[Add  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

23.  Execution  for  Plaintiff  after  Verdict  on  Writ  of  Revivor  against 

an  Executor  or  Administrator. 

See  the  form,  arUe,  No.  14. 


Sect.  III. — Revivor  upon  the  Death  op  Parties  between 
Verdict  and  Judgment. 

If  either  party  dies  after  verdict  and  before  judgment,  judgment  may 
be  signed  within  two  terms  after  the  verdict.  The  judgment  is  entered 
for  or  against  the  party  as  if  he  were  living,  but  it  must  be  revived 
before  execution  can  be  sued  out  upon  it.  It  may  be  so  revived  against 
the  personal  representatives,  or  the  heir  and  terretenants.  If  revived 
by  writ  of  revivor,  the  writ  must  pursue  the  judgment,  and  recite  it  as 
if  it  had  been  entered  in  the  deceased  party's  lifetime,  and  be  in  the 
same  form  as  if  he  had  died  after  judgment.  See  2  Prac.  10th  ed. 
1077. 

The  forms  in  this  case  may  readily  be  framed  from  those  in  the  pre- 
ceding section  of  this  Chapter. 

(o)  See  a  form,  Tidd's  Forms,  571. 
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Sect.  IV. — Revivok  upon  the  Death  of  Parties  between 
Interlocutoky  and  Final  Judgment. 

1.  Praecipe  for  Writ  of  Revivor. 
Same  as  ante,  607. 


2.  Writ  of  Revivor  upon  Death  of  sole  Plaintiff,  after  InterlociUory 
Judgmerit,  and  before  Inqiury  sued  out  (a). 

"Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D.  of , 


(a)  By  the  C.  L.  P.  Act,  1852,  s.  140,  "  If  the  plaintiff  in  any  action 
happen  to  die  after  an  interlocutory  judgment  and  before  the  final  judgment 
obtained  therein,  the  said  action  shall  not  abate  by  reason  thereof,  if  such 
action  might  be  originally  prosecuted  or  maintained  by  the  executor  or  ad- 
ministrator of  such  plaintiff;  and  if  the  defendant  die  after  such  interlocu- 
tory judgment  and  before  final  judgment  therein  obtained,  the  said  action 
shall  not  abate,  if  such  action  might  be  originally  prosecuted  or  maintained 
against  the  executor  or  administrator  of  such  defendant ;  and  the  plaintiff, 
or  if  he  be  dead  after  such  interlocutory  judgment,  his  executors  or  admi- 
nistrators, shall  and  may  have  a  writ  of  revivor,  in  the  form  contained  in 
the  Schedule  (A)  to  this  Act  annexed,  marked  No.  9,  or  to  the  like  effect, 
against  the  defendant,  if  living  after  such  interlocutory  judgment,  or  if  he 
be  dead,  then  against  his  executors  or  administrators,  to  show  cause  why 
damages  in  such  action  should  not  be  assessed  and  recovered  by  him  or 
them  ;  and  if  such  defendant,  his  executors  or  administrators,  shall  appear 
at  the  return  of  such  writ,  and  not  show  or  allege  any  matter  sufficient  to 
an-est  the  final  judgment,  or  shall  make  default,  a  writ  of  inquiry  of  damages 
shall  be  thereupon  awarded,  or  the  amount  for  which  final  judgment  is  to  be 
signed,  shall  be  referred  to  one  of  the  masters,  as  hereinbefore  provided  ; 
and  upon  the  return  of  the  writ,  or  delivery  of  the  order  with  the  amount 
indorsed  thereon  to  the  plaintiff,  his  executors  or  administrators,  judgment 
final  shall  be  given  for  the  said  plaintiff,  his  executors  or  administrators, 
prosecuting  such  writ  of  revivor,  against  such  defendant,  his  executors  or 
administrators  respectively." 

Messrs.  Quain  and  Holroyd  have  the  following  useful  notes  on  this 
enactment  in  their  valuable  Treatise  on  the  C.  L.  P.  Act,  1852,  p.  101.  See 
further,  2  Pr.  10th  ed.  1078. 

This  section  is  a  re-enactment  of  the  8  &  9  Vict  c.  11,  s.  6,  with  the 
necessary  alterations  to  adapt  it  to  the  present  act. 

Where  the  defendant  died  after  interlocutory  and  before  final  judgment, 
it  was  necessary  for  the  plaintiff  to  sue  out  two  writs  of  scire  facias  in  order 
to  entitle  him  to  take  out  an  execution ;  one  before  final  judgment  to  make 
the  executors  or  administrators  parties  to  the  record,  the  other  after  final 
judgment  to  give  them  the  opportunity  of  pleading  the  want  of  assets  or  any 
other  matter  that  an  executor  may  plead  in  his  defence  to  a  scire  facias 
brought  upon  a  final  judgment  obtained  against  his  testator.  (2  Wms.  Saund. 
72r ;  Williams  on  Executors,  1707.)  For  the  first  of  these  writs  of  scire 
facias  the  present  section  substitutes  a  writ  of  revivor,  but  it  would  seem  that 
the  second  scire  facias  remains  as  before,  and  must  be  issued  and  proceeded 
upon  according  to  the  old  practice.  The  judgment  under  this  section  is  a 
judgment  for  or  against  the  executor  or  administrator,  and  not  for  or  against 
the  testator  or  intestate  himself,  as  under  sect  1 39,  and  therefore  the  second 
scire  facias  is  issued,  not  because  it  is  necessary  to  revive  the  judgment  by 
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greeting:  Whereas  A.  B.  lately,  iu  our  court  of  ,  by  his 

attorney  [or  "  in  his  own  proper  person"],  sued  oot  C.  D.,  for  that 

[&c.  recite  the  declaration],  and  the  said  A.  B.  claimed  £ :  And 

such  proceedings  were  thereupon  had  in  our  said  court  that  afterwards, 

on  the day  of ,  a.d.  ,  it  was  considered  by  our  said 

court*  that  the  said  A.  B.  ought  to  recover  his  damages  on  occasion  of 
the  premises,  and  afterwards  and  before  the  issuing  of  a  writ  of  inquiry 
to  assess  the  said  damages,  the  said  A.  B.  died,  as  by  the  information 
of  E.  E.,  executor  of  the  last  will  and  testament  of  the  said  A.  B. 
deceased  \or  "  administrator  of  all  and  singular  the  goods  and  chattels 
which  were  of  the  said  A.  B.  at  the  time  of  his  death,  who  died  intes- 
tate"], in  our  said  court  Ave  have  been  given  to  understand  :  Where- 
fore tne  said  E.  E.,  having  humbly  besought  us  to  provide  him,  as 
executor  [or  "  administrator"]  as  aforesaid,  a  proper  remedy  in  this 
behalf,  we  command  you,  that  within  eight  days  after  the  service  of 
this  writ  upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in 

our  said  court  of to  show  cause  why  the  said  damages  should  not 

be  assessed  against  you,  and  recovered  by  the  said  E.  E.  as  executor 
[or  "  administrator"]  as  aforesaid,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided  :  And  take  notice,  that  in  default  of 
your  so  doing  the  said  E.  E.,  as  executor  [or  "administrator"]  as 

aforesaid,  may  proceed  to  execution.     Witness  {name  of  aiief 

Justice,  or  in  the  Exch.  of  chief  baron),  at  Westminster,  the day 

of ,  A.D.  18 — . 


3»  The  Uke,  where  Plaintiff  died  after  Inquiry  sued  out,  and  before 
same  executed. 

[Proceed  as  in  the  preceding  form  to  the*,  and  then  thus:]  that  the 
said  A.  B.  ought  to  recover  his  damages  on  occasion  of  the  premises ; 
but  because  it  was  unknown  to  our  said  court  what  damages  the  said 
A.  B.  had  sustained  on  occasion  of  the  premises  aforesaid,  therefore  we 

commanded  the  sheriff  of  the  county  of ,  that,  by  the  oath  of  twelve 

good  and  lawful  men  of  his  bailiwick,  he  diligentlj'  inquire  what  da- 
mages the  said  A.  B.  had  sustained,  as  well  by  means  of  the  premises 
aforesaid  as  for  his  costs  of  suit  in  that  behalf  expended,  and  that  he 
should  send  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the 

reason  of  a  change  by  death  or  otherwise  of  the  parties  entitled  or  liable  to 
execution — for  the  parties  to  the  judgment  remain  the  same — but  merely  in 
order  to  give  the  executor  or  administrator  an  opportunity  of  pleading  the 
want  of  assets  and  other  similar  matter,  as  above  stated.  It  seems,  there- 
fore, not  to  be  a  case  in  which  a  writ  of  revivor  could  be  issued  under  sect 
139,  and  the  result  is,  the  strange  anomaly  of  a  writ  of  revivor,  followed  by 
a  writ  of  scire  facias  issued  according  to  the  old  practice,  in  order  to  obtain 
execution  in  the  same  action. 

This  section  also  refers  to  the  form  of  the  writ  of  revivor  prescribed  by 
sect  131,  and  adopts  that  form,  or  one  to  the  like  effect,  as  applicable 
to  the  case  of  the  death  of  a  party  between  interlocutory  and  final  judg- 
ment The  form  of  the  ordinary  writ  of  revivor,  however,  so  far  as  it  calls 
on  the  defendant  to  show  cause  why  the  plaintiff  should  not  have  execution 
of  the  judgment,  is  not  applicable  to  such  a  case.  The  writ  of  revivor 
under  sect  140  must  call  on  the  defendant  to  show  cause  why,  in  the  WQrds 
of  the  section,  the  damages  in  the  action  should  not  be  assessed  and  reco- 
vered, or  recovered  according  as  the  writ  is  issued,  before  or  after  the  assess- 
ment of  damages. 
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barons  of  our  Exchequer"],  at  Westminster,  on  the day  of , 

A.D.  18 — ,  the  inquisition  which  he  should  thereupon  take  under  his 
seal  and  the  seals  of  those  by  whose  oath  he  should  take  that  inquisi- 
tion, together  with  that  writ :  And  afterwards,  and  before  the  execu- 
tion of  our  writ  of  inquiry  in  that  behalf,  the  said  A.  B.  died,  as  by  the 
information  of  E.  E.,  executor  of  the  last  will  and  testament  of  the 
said  A.  B.  deceased  [or  "  administrator,"  &c.  see  the  preceding  form], 
in  our  said  court  we  have  been  given  to  understand.  Wherefore  the 
said  E.  E.  having  humbly  besought  us  to  provide  him,  as  executor 
[or  "  administrator"]  as  aforesaid,  a  proper  remedy  in  this  behalf  [&c. 
conclude  as  in  the  preceding  form.'] 


4.  The  like,  where  Plaintiff' died  after  Inquiry  executed,  and  before 
Final  Judgment. 

[Proceed  as  in  the  form  supra,  No.  2,  to  the  *,  and  then  thus :]  that 
the  said  A.  B.  ought  to  recover  his  damages  by  reason  of  the  premises : 
but  because  it  was  unknown  to  our  said  court  what  damages  the  said 
A.  B.  had  sustained  on  occasion  of  the  premises,  therefore  we  com- 
manded the  sheriff  of  the  county  of that,  &c.  \recite  the  writ  of 

inquiry  as  in  the  preceding  form]  ;  and  thereupon  an  inquisition  was 
taken  before  the  said  sherin,  by  the  oath  of  twelve  good  and  lawful 
men  of  his  bailiwick,  by  which  it  was  found  that  the  said  A.  B.  had 

sustained  damages  by  means  of  the  premises  to  £ over  and  above 

his  costs  byfcim  about  his  suit  in  that  behalf  expended,  and  for  those 
costs  to  forty  shillings.  And  afterwards,  after  the  said  damages  were 
so  assessed,  and  before  the  return  of  our  said  writ  of  inquiry,  the  said 
A.  B.  died,  as  by  the  information  of  E.  E.,  executor  of  the  last  will 
and  testament  of  the  said  A.  B.  \or  "administrator,"  &c.  see  the  form 
supra.  No.  2],  in  our  said  court  we  have  been  ^ven  to  understand. 
Wherefore  the  said  E.  E.  having  humbly  besought  us  to  provide  him, 
as  executor  [or  "  administrator"]  as  aforesaid,  a  proper  remedy  in  this 
behalf,  we  command  you  that  within  eight  days  after  the  service  of  the 
writ  upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our 

said  court  of ,  to  show  cause  why  the  said  damages  so  assessed  as 

aforesaid  should  not  be  adjudged  to  and  recovered  by  the  said  E.  E. 
as  executor  [or  "administrato?']  as  aforesaid,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.  And  take  notice,  that  in 
default  of  your  so  doing,  the  said  E.  E.  as  executor  [or  "  administra- 
tor"] as  an)resaid  may  proceed  to  execution.  Witness  [&c.  conclude 
as  in  No.  2.] 


5.  Writ  ofReovoar  upon  Death  of  sole  Defendant  after  Interlocutory 
and  before  Final  Judgment. 

[Proceed  as  directed  in  the  three  preceding  forms,  Nos.  2,  3,  4, 
respectively,  mutatis  mutandis,  to  the  words]  to  show  cause  why  the 
said  damages  should  not  be  eissessed  against  him  and  recovered  [or  "so 
assessed  as  aforesaid,  should  not  be  recovered"]  by  the  said  A.  B. 
according  to  the  statute  in  such  case  made  and  provided,  to  be  levied 
of  the  goods  and  chattels  which  were  of  the  said  C.  D.  at  the  time  of 
his  death  in  the  hands  of  the  said  E.  F.  to  be  administered.  And  take 
notice  that,  in  default  of  your  so  doing,  the  said  A.  B.  may  proceed  to 
assess  the  said  damages  and  to  judgment  for  the  recovery  thereof  as 
aforesaid  [or  where  the  $ci.fa.  is  issued  after  umt  of  inquiry  executed 
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"  to  judgment  for  the  recovery  of  the  said  damages  as  aforesaid."] 
Witness,  &c.  [same  as  in  preceding  form.'\ 


6.  Entry  of  Proceedings  after  Judgment  by  Default  for  want  of 
Appearunce,  to  a  Writ  of  Sevivor  issued  ly  an  Executor  or 
Administrator,  where  sole  Plaintiff  died  after  interlocutory  Judg- 
ment and  before  Inquiry. 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d. 

{teste  of  writ  of  revivor). 

England,  to  wit  E.  E.  in  his  own  person  [or  "by ,  his  attor- 
ney" J  sued  out  a  writ  of  revivor  against  C.  D.  which  writ  was  in  these 
words,  that  is  to  say,  Victoria  [&c.  copy  the  writ  of  revivor  to  the  teste 
iTicbisive,  and  then  proceed  thus. 'I  And  the  said  C.  D.  hath  not  ap- 
peared to  the  said  writ.  Therefore  at  the  prayer  of  the  said  E.  E. 
it  is  considered  that  the  damages  aforesaid  be  assessed  and  recovered 
by  the  said  E.  E.  executor  [or  "administrator"]  as  aforesaid,  accord- 
ing to  the  statute  aforesaid,  by  default  of  the  said  C.  D.  according  to 
the  force,  form  and  effect  of  the  said  recovery  :  And  because  it  is 
unknown  to  the  court  here,  what  damages  the  said  A.  J3.  in  his  life- 
time sustained,  on  occasion  of  the  premises,  therefore  the  sheriff  is 
commanded,  that,  by  the  oath  of  twelve  good  and  lawful  men  of  his 
bailiwick,  he  diligently  enquire  what  damages  the  said  A.  B.  in  his 
lifetime  sustained,  as  well  by  reason  of  the  premises  as  for  his  costs  of 
suit  in  this  behalf:  and  the  inquisition  which  the  said  sheriff  shall 
thereupon  take  he  make  a])pear  to  our  said  lady  the  Queen  \or  in 
C.  P.  "  to  the  justices  of  our  lady  the  Queen,"  or  in  Exch.  "to  the 

barons  of  her  majesty's  Exchequer,"]  at  Westminster,  on ,  under 

his  seal  and  the  seals  of  those  by  whose  oath  be  shall  take  the  said 
inquisition,  together  with  the  writ  of  our  said  lady  the  Queen  to  him 
tliereupon  directed  ;  the  same  day  is  given  to  the  said  E.  E.  executor 
[or  "  administratoi-"!  as  aforesaid,  at  the  same  place :  At  which  day 
comes  here  the  said  E.  E.  executor  [or  "  administrator"]  as  aforesaid, 

in  his  proper  person ;  and  the  sherifi,  to  wit,  S.  S.  esq.,  sheriff  of , 

aforesaid,  now  here  returns  a  certain  inquisition  indented,  taken  before 

him  at ,  on ,  by  the  oath  of  J.  J.  &c.,  good,  honest  and  lawful 

men  of  his  bailiwick  ;  by  which  it  is  found  that  the  said  A.  B.  in  his 
lifetime  sustained  damages  by  reason  of  the  premises,  besides  his  costs  of 
suit  in  this  behalf,  to  £ ,  and  for  those  costs  to  forty  shillings.  There- 
fore it  is  considered  that  the  said  E.  E.  do  recover  against  the  said 
C.  D.  the  damages  aforesaid,  by  the  said  inquisition  in  form  aforesaid 

assessed,  and  also  £ for  his  costs  of  suit,  by  the  court  here  adjudged 

of  increase  to  the  said  E.  E. )  which  said  damages  and  costs  in  the 
whole  amount  to  £ . 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  form, 
ante,  241.] 


7.  [The  Declaration  and  Execution,  and  otJier  Forms  of  Proceedings 
applicable  to  this  Section,  may  be  readily  framed  from  those  in 
Section  II.  ante,  617  to  619,  mutatis  mutandis.^ 
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Sect.  V. — Revivor  on  the  Death  of  one  of  several  Plain- 
tiffs OR  Defendants  (a). 

1.  Praecipe  for  the  Writ. 
This  may  be  framed  from  the  form,  ante,  613. 


2.  Writ  of  Bevivor  against  a  surviving  Defendant,  and  the  Heir  and 
Terretenants  of  another  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D.  {the  sur- 
vivor) of ,  G.  H.  (heir)  of ,  /.  K.  of ,  and  L.  M. 

(tenants)  of :  Whereas  A.  B.,  on  the day  of ,  a,d. 

18 — ,  in  our  court  of  ,  by  the  judgment  of  the  same  court  reco- 
vered against  you  the  said  C.  D.  and  one  JE.  F.  £ :  And  although 

judgment  be  given  as  aforesaid,  yet  execution  of  the  said  £ still 

remains  to  be  made  to  the  said  A.  B. :  and  after  the  giving  of  the  said 
judgment  the  said  E.  F.  died,  leaving  you  the  said  C  D.  him  surviving, 
and  also  you  the  said  G.  H.  his  the  said  E.  F.'s  son  and  heir  at  law 
him  surviving,  and  you  the  said  /.  K.  and  L.  M.  who  now  are  the 
tenants  \j)roceed  as  inform,  ante,  613,  No.  7,  in  describing  the  tenants'], 
as  by  the  information  of  the  said  A.  B.  in  our  said  court  we  have  been 
given  to  understand ;  wherefore  the  said  <4.  B.  having  humbly  besought 
us  to  provide  him  a  proper  remedy  in  this  behalf,  we  command  you 
that  within  eight  days  after  the  service  of  this  writ  upon  you,  inclusive 

of  the  day  of  such  service,  you  appear  in  our  said  court  of ,  you 

the.said  G.  H.,  I.  K.  and  L.  M.  [the  heir  and  terretenants],  to  show 
cause  why  the  said  lands,  tenements,  rectories  and  hereditaments  [&c. 
as  ante,  613,  No.  7],  should  not  be  delivered  to  the  said  A.  B.  to  hold 
to  him  and  his  assigns  [&c.  as  ante,  613,  No.  7],  and  you  the  said 

E  F.  to  show  cause  why  the  said  £ ,  together  with  interest  thereon 

at  the  rate  of  four  pounds  per  centum  per  annum  from  the  said 

day  of ,  A.D.  18  —  ,  on  which  day  the  judgment  aforesaid  was 

entered  up  \or  if  entered  up  before  the  1st  October,  1838,  say,  "  from 
the  Ist  day  of  October,  a.d.  1838"],  ought  not  be  levied  on  the  goods 
and  chattels  of  him  the  said  E.  F.  (^except  his  oxen  and  beasts  of  the 
plough),  and  all  such  lands,  tenements  &c.  [as  ante,  613] ;  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and 
to  hold  the  said  last-mentioned  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  his  assigns,  according  to  the  form  of  the  said 
statutes,  until  &c.  [as  ante,  613,  No.  7,  to  the  word  "  levied"],  ac- 
cording to  the  force,  form  and  effect  of  the  recovery  aforesaid :  And 
take  notice  that  in  default  of  your  so  doing,  the  said  A.  B.  may  pro- 
ceed to  execution.  Witness  (name  of  chief' justice,  or  in  Exch,  chief 
baron)  at  Westminster,  the day  of ,  a.d.  18 — . 


3.  [Tlie  Declaration,  Plea,  Judgment  and  Execution,  and  the 
other  Forms  of  Proceedings,  under  this  Section,  may  be  readily 
framed  from  those  ante,  617  to  619,  mutatis  mutandis.] 

(a)  See  in  general  2  Pr.  10th  ed.  1079. 

\b)  See  the  form  where  the  survivor  is  heir  of  the  deceased  defendant, 
ante,  614. 
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Sbct.  VI. — Revivob  on  the  Marriage  of  a  Feme  Plaintiff 
OB  Defendant. 

1.  Summons  under  C.  L.  P.  Act,  1862,  s.  141,  for  Leave  to  enter  a 
Suggestion  on  a  Judgment  obtained  against  a  Woman  dum  sola, 
that  she  Married  pending  the  Action  and  before  the  Judgment, 
so  as  to  obtain  Execution  against  her  and  her  Husband  (a). 

[Formal  parts  as  usual,  calling  on  ^'  E.  E.  and  M.  his  wife"]  to 
show  cause  why  A.  B.  should  not  be  at  liberty  to  enter  a  suggestion 
upon  the  roll  in  an  action  wherein  the  said  A.  B.  was  plaintiif  and 
the  said  M.  defendant,  and  wherein  the  said  A.  B.  obtained  judgment 

for  £ against  the  said  M.  on  £ :  That  it  manifestly  appears 

to  the  court  that  the  said  M.,  after  the  commencement  of  the  said  action 
and  before  the  obtaining  of  the  said  judgment,  married  the  said  C.  JD., 
and  that  the  said  A.  B.  is  entitled  to  have  execution  of  the  judgment 
aforesaid  against  the  said  C.  D.  and  M.,  and  why  the  said  C.  3.  and 
M.  should  not  pay  to  the  said  A.  B.  the  costs  of  this  application  to  be 
taxed. 


2.  Suggestion  thereon  that  the  Plaintiff  is  entitled  to  Execution 
against  Husband  and  Wife  {b). 

And  now  on  the day  of ,  it  is  suggested  and  manifestly 

appears  to  the  court,  that  the  said  [Mary]  after  the  commencement  of 
this  action  and  before  the  obtaining  of  the  said  judgment  married 
C  D.,  and  that  the  said  A.  B.  is  entitled  to  have  execution  of  the 

(a)  This  form  is  taken  from  the  form  of  summons  given  by  the  Act,  and 
which  see  ante,  606. 

By  the  C.  L.  P.  Act,  1852,  sect  141,  "  The  marriage  of  a  woman  plaintiff 
or  defendant  shall  not  cause  the  action  to  abate,  but  the  action  may  not- 
withstanding be  proceeded  with  to  judgment ;  and  such  judgment  may  be 
executed  against  the  wife  alone,  or,  by  suggestion  or  writ  of  revivor  pur- 
suant to  this  Act,  judgment  may  be  obtained  against  the  husband  and  wife, 
and  execution  issue  thereon  ;  and  in  case  of  a  judgment  for  the  wife,  exe- 
cution may  be  issued  thereupon  by  the  authority  of  the  husband  without 
any  writ  of  revivor  or  suggestion  ;  and  if  in  any  such  action  the  wife  shall 
sue  or  defend  by  attorney  appointed  by  her  when  sole,  such  attorney  shall 
have  authority  to  continue  the  action  or  defence,  unless  such  authority  be 
countermanded  by  the  husband,  and  the  attorney  changed  according  to  the 
practice  of  the  court."  (See  the  notes  on  this  enactment  in  Quain  &  Hol- 
royd's  Treatise  on  the  Act,  p.  102;  and  see  2  Pr.  10th  ed.  1081.) 

The  enactment  does  not  apply  to  the  case  of  a  judgment  obtained  against 
a  woman  dum  sola,  so  as  tu  auttiorize  the  plaintiff  to  suggest  the  marriage  and 
issue  execution  against  the  husband.  {Morris  v.  Coates,  25  L.  T.,  Q.  B., 
176.)  It  applies,  it  seems,  only  to  cases  where,  before  the  Act,  the  action 
would  have  abated  by  the  marriage  of  a  woman  plaintiff  or  defendant  before 
judgment.  (Id.)  In  the  case  of  a  marriage  a/lfer  judgment,  the  proceed- 
ings to  have  execution  should,  it  seems,  be  under  sect.  129,  ante,  606,  on  a 
change  of  the  parties,  or  else  by  scire  facias  or  action  on  the  judgment.  See 
the  forms  of  summons,  &c.  in  such  a  case,  post,  626 — 628. 

On  the  marriage  of  the  plaintiff  pending  the  action  and  before  judgment, 
it  will  be  seen  by  the  above  enactment,  that  execution  may  be  issued  in  her 
name,  without  any  writ  of  revivor  or  suggestion  as  to  the  marriage. 

(6)  This  form  is  taken  from  the  form  of  suggestion  given  by  the  act,  and 
which  see  ante,  606. 

EE 
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judgment  aforesaid  against  the  said  C.  D.  and  Mary  his  wife :  There- 
fore it  is  considered  by  the  court  that  the  said  A.  B.  ought  to  have 
execution  of  the  said  judgment  against  the  said  C.  D.  and  Mary  his 
wife. 


3.  Summons  under  C.  L,  P.  Act,  1852,  s.  129,  Jbr  Leave  to  enter  a 
Suggestion  on  a  Judgment  obtained  by  a  Feme  Sole,  where  slie 
Married  after  Judgment,  so  as  to  obtain  Execution  by  her  and 
her  Husband  (a). 

[Formal  parts  as  usual,"}  to  show  cause  why  A.  B.  and  M.  his 
wife  should  not  be  at  liberty  to  enter  a  suggestion  upon  the  roll  in  an 
action  wherein  the  said  M.  was  plaintiff  and  the  said  C.  D.  defendant, 

and  wherein  the  said  M.  obtained  a  judgment  for  £ against  the 

said  C.  D.  on :  That  it  manifestly  appears  to  the  court,  that  [the 

said  M.  after  the  giving  of  the  said  judgment  married  the  said  A.  B., 
and  that  the  saidj  A.  B.  and  [the  said]  M.  his  wife  are  entitled  to 
have  execution  of  the  judgment  aforesaid  against  the  said  C.  D.,  and 
why  the  said  C.  D.  should  not  pay  to  the  said  A.  B.  and  M.  the  costs 
of  this  application  to  be  taxed. 


4.  Suggestion  thereon  that  the  Plaintiff' and  her  Husband  are  entitled 

to  Execution  (i). 

And  now  on  the day  of ,  it  is  suggested  and  manifestly 

appears  to  the  court,  that  [the  said  M.  after  the  giving  of  the  said 
judgment  married  A.  B.,  and  that  the  said]  A.  B.  [and  the  said]  M. 
his  wife  are  entitled  to  have  execution  of  the  judgment  aforesaid  against 
the  said  C.  D. :  Therefore  it  is  considered  by  the  court,  that  the  said 
A.  B.  and  M.  his  wife  ought  to  have  execution  of  the  said  judgment 
against  the  said  C.  D. 

5.  Summons  under  C.  L.  P.  Act,  1852,  s.  129,  for  Leave  to  enter  a 

Suggestion  on  a  Judgment  obtained  against  a  Feme  Sole,  where 
she  Married  after  Judgment,  so  as  to  obtain  Execution  against 
her  and  her  Husband  (c). 

[Formal  parts  as  usual,  calling  on  "  C.  -D.  and  M.  his  wife"]  to 

(a)  See  the  enactment,  ante,  605.  This  form  is  taken  from  the  form  of 
summons  prescribed  by  the  act,  Sched.  (A),  No.  7.  It  would  seem,  that  in 
the  case  of  a  marriage  after  the  judgment,  there  being  a  change  of  the  par- 
ties, the  plaintiff  and  her  husband  are  entitled  to  proceed  under  this  129th 
section  by  suggestion  or  writ  of  revivor,  or  by  scire  facias  (see  sect.  132), 
or  by  action  on  the  judgment  They  could  not  proceed  under  the  Hist 
section,  which  applies  only  to  the  case  of  a  marriage  after  action  brought, 
and  before  judgment:  (see  ante,  625,  n.  (a).) 

(6)  This  form  is  framed  from  the  form  of  suggestion  given  by  the  C.  L.  P. 
Act,  1852,  Sched.  (A),  No.  8. 

(c)  A  suggestion  or  writof  revivor  cannot  be  had  in  this  case  of  a  mar- 
riage after  judgment,  under  the  Hist  sect,  ante,  625  :  (see  Morris  v.  Coates, 
25  L.  T.,  Q.  B.,  176.)  But  as  a  scire  facias  would  formerly  have  lain  (see  2 
Saund.  72,  n.),  and  still  may  do  so,  under  the  132nd  sect,  ante,  132,  it  is  ap- 
prehended, that  as  there  is  a  change  of  the  parties,  the  plaintiff  has  a  right 
to  proceed  under  the  129th  sect  According  to  the  report  in  the  25  L.  T. 
176,  Lord  Campbell  expressed  an  opinion,  that  the  remedy  was  only  by  action 
on  the  judgment  against  the  husband  and  wife.     Sed  qiuere. 
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show  cause  why  A.  B.  should  not  be  at  liberty  to  enter  a  suggestion 
upon  the  roll  in  an  action  wherein  the  said  A.  B.  was  plaintiff  and  the 
said  Mary  was  defendant,  and  wherein  the  said  A.  B.  obtained  a  judg- 
ment for  £ against  the  said  Mary  on  ■ :  That  it  manifestly  ap- 
pears to  the  court  [that  the  said  Mary  after  the  giving  of  the  said 
judgment  married  E.  F.,  and]  that  the  said  A.  B.  is  entitled  to  have 
execution  of  the  judgment  aforesaid  against  [the  said]  E.  F.  and  the 
said  Mary  his  wife,  and  why  the  said  JE.  F.  and  Mary  should  not  pay 
to  the  said  A.  B.  the  costs  of  this  application  to  be  taxed. 


6.  Suggestion  thereon  (a). 

And  on  the day  of ,  it  is  suggested  and  manifestly  appears 

to  the  court,  that  [after  the  giving  of  the  said  judgment  the  said  Mary 
married  C.  B.,  and  that]  the  said  A.  B.  is  entitled  to  have  execution 
of  the  judgment  aforesaid  against  [the  said]  E.  F.  and  Mary  his  wife: 
Therefore  it  is  considered  by  the  court,  that  the  said  A.  B.  ought  to 
have  execution  of  the  said  judgment  against  the  said  E.  F.  and  Mary 
his  wife. 


7.  Prcedpefora  Writ  of  Revivor  by  or  against  Husband  and  Wife. 

[iScme  as  the  form,  ante.  607,  No.  9,  except  in  stating  the  plaintiffs 
or  defendants  to  be  "  A.  B.  and  E.  his  wife,"  or  "  C.  D.  and  E.  his 
wife,"  as  the  case  may  be.'] 


8.  Writ  of  Revivor  under  C.  L.  P.  Act,  1852,  s.  141,  against  Hus- 
band and  Wife,  where  they  married  after  Action  brought  and 
before  Judgment  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  E.  F.  of , 

and  C.  his  wife  of  the  same  place,  greeting :  Whereas  A.  B.  lately, 
and  whilst  you  the  said  C  were  sole  and  unmarried,  commenced  an 
action  at  his  suit  against  you  the  said  C.  by  your  then  name  of  C.  D. 

in  our  court  of ,  and  afterwards,  and  whilst  the  said  action  was 

pending,  you  the  said  C.  intermarried  and  took  to  husband  you  the  said 

E.  F. ;  and  afterwards,  on  the day  of ,  a.d.  18 — ,  in  our 

said  court,  by  the  judgment  of  the  same  court,  the  said^.  B.  recovered 
in  the  said  action  against  you  the  said  C.  by  the  said  name  of  C.  D. 

£ ,  as  by  the  information  of  the  said  A.  B.  in  our  said  court  we 

are  given  to  understand :  And  now  on  behalf  of  the  said  A.  B.m  our 
said  court  we  have  been  informed  that  although  judgment  be  given  as 
aforesaid,  yet  execution  of  the  said  judgment  still  remains  to  be  made 
to  him  :  Wherefore  the  said  A.  B.  having  humbly  besought  us  to  pro- 
vide him  a  proper  remedy  in  this  behalf,  we  command  you  the  said 
E.  F.  and  C.  that,  within  eight  days  after  the  service  of  this  writ 
upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our  said 
court  of  Queen's  Bench  ["  C.  P."  or  "  Exch.  of  Pleas"],  to  show 
cause  why  the  said  A.  B.  should  not  have  execution  against  you  of 

(a)  This  form  is  framed  from  the  form  of  suggestion  given  by  the  act, 
ante,  606. 

(b)  See  the  enactment  and  notes,  ante,  625. 

ss  2 


6*28  jRevivor,  S^c.  on  Marriage  [book  viii. 

the  said  judgment :  And  take  notice,  that,  in  default  of  your  so  doing, 

the  said  A.  B.  may  proceed  to  execution.     Witness  {name  oj 

chief  justice,  or  in  Exch.  of  chief  baron),  at  Westminster,  the 

day  of ,  A.D.  18 — . 


9.  Writ  of  Revivor,  under  C.  L.  P.  Act,  1852,  ».  129,  by  Husband 
and  Wife  on  a  Judgment  recovered  by  Wife  dum  sola  (a). 

Victoria   [&c.   as  supra,   No.  8],  To  C.  D.  of  ,   greeting: 

Whereas  A.  B.  (name  of  wife  as  stated  in  the  Judgment)  lately,  that 

is  to  say,  on  the day  of ,  a.d.  18 — ,  in  our  court  of , 

hy  the  judgment  of  the  same  court,  recovered  against  you  the  said 

U.  D.  £ :  And  afterwards,  and  before  execution  thereupon  had, 

the  said  A.  B.  intermarried  with  and  took  to  husband  H.  H.  as  by 
the  information  of  the  said  H.  H.  and  A.  his  wife,  in  our  said  court 
we  have  been  given  to  understand:  And  now,  on  the  behalf  of  the  said 
H.H.  and  A.  his  wife,  we  have  been  informed,  that  although  judgment 
be  given  as  aforesaid,  yet  execution  of  the  said  judgment  still  remains 
to  be  made  to  them :  Wherefore  the  said  H.  H.  and  A.  his  wife  having 
humbly  besought  us  to  provide  them  a  proper  remedy  in  this  behalf, 
we  command  you  that,  within  eight  days  after  the  service  of  this  writ 
upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our  said 

court  of  ,  to  show  cause  why  the  said  Ii.  H.  and  A.  his  wife 

should  not  have  execution  against  you  of  the  said  judgment:  And  take 
notice,  that,  in  default  of  your  so  doing,  the  said  H.  H.  and  A.  his 
wife  may  proceed  to  execution.  Witness  [&c.  conclude  as  in  preced- 
ing fonri]. 

10.  The  Tike,  against  Husband  and  Wife,  upon  Judgment  recovered 
against  Wife  dum  sola  (a). 

Victoria  [&c.  as  supra.  No.  8],  To  H.  H.  of ,  and  C.  his  wife 

of  the  same  place,  greeting :  Whereas  A.  B.,  whilst  you  the  said  C. 

was  sole  and  unmarried,  on  the day  of ,  a.d.  18 — ,  in  our 

court  of by  the  judgment  of  the  same  court  recovered  against 

you  the  said  C.  by  your  then  name  of  C.  D.  £ :  And  afterwards, 

and  before  execution  thereupon  had,  you  the  said  C.  intermarried  with 
and  took  to  husband  you  the  said  H.  H. :  And  now,  on  behalf  of  the 
said  A.  B.  in  bur  said  court,  we  have  been  informed,  that  although 
judgment  be  given  as  aforesaid,  yet  execution  of  the  said  judgment  still 
remains  to  be  made  to  him:  Wherefore  the  said  A.  B.  having  humbly 
besought  us  to  provide  him  a  proper  remedy  in  this  behalf,  we  command 
you  that,  within  eight  days  after  the  service  of  this  writ  upon  you, 
inclusive  of  the  day  of  such  service,  you  appear  in  our  said  court  of 
Queen's  Bench  ["  C.  P."  or  "  Exch.  of  Pleas"],  to  show  cause  why 
the  said  A.  B.  should  not  have  execution  against  you  of  the  said 
judgment:  And  take  notice,  that  in  default  of  your  so  doing,  the  said 
A.  B.  may  proceed  to  execution.     Witness  [&c.  as  inform,  No.  8], 

(a)  See  the  notes,  ante,  625.  A  scire  facias  may  be  issued  in  this  case; 
at  least  the  132nd  sect  of  the  C.  L.  P.  Act,  1852,  treats  such  writ  as  is< 
suable. 
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11.  Writ  of  Revivor  for  a  Wife  who  survi'oed  her  Husband  against 
an  Executor,  the  original  Action  having  been  by  Husband  and 
Wife. 

Victoria  [&c.  as  ante,  627,  No.  8],  To  E.  E,  of ,  greeting : 

Whereas  A.  B.  and  E.  hi«  wife,  lately  [&c.  state  the  recovery  of  the 
judgment  as  ante,  627,  No.  8,  and  proceed  thus{\  And  afterwards,  and 
before  execution  thereupon  had,  the  said  C.  D.  (the  defendant)  died, 
and  afterwards,  and  before  execution  upon  the  said  judgment  had,  the 
said  A.  B.  also  died,  as  by  the  information  of  the  said  E.  in  our  said 
court  we  have  been  given  to  understand :  And  now,  on  the  behalf  of  the 
said  E.  in  our  said  court,  we  have  been  informed  that  you  are  executor 
of  the  last  will  and  testament  of  the  said  C.  D.,  and  that  although 
judgment  be  given  as  aforesaid,  yet  execution  of  the  said  judgment  still 
remains  to  be  made :  Wherefore  the  said  E.  having  humbly  besought 
us  to  provide  her  a  proper  remedy  in  this  behalf,  we  command  you  that, 
within  eight  days  after  the  service  of  this  writ  upon  you,  inclusive  of 

the  day  of  such  service,  you  appear  in  our  said  court  of ,  to  show 

cause  why  the  said  E.  should  not  have  her  execution  against  you  as 
executor  as  aforesaid  of  the  said  judgment :  And  take  notice,  that  in 
default  of  your  so  doing,  the  said  E.  may  proceed  to  execution.  Wit- 
ness [&c.  as  in  supra,  No.  8]. 


12.  [The  Declaration,  Plea,  Judgment,  Execution,  and  other  Forms 
of  Proceedings  under  this  Section,  may  be  readily  framed  from,  those 
ante,  610,  ^c,  mutatis  mutandis,  and  styling  the  Plaintiff  or  De- 
fendant as  "  A.  B.  and  E.  his  wife,"  or  "  C.  D.  and  E.  his  wife,"  as 
the  case  may  be.'] 


Sect.  VII. — Revivor  in  Case  of  Bankruptcy  or  Insol- 
vency (a). 

1.  Summons,  under  C.  L.  P.  Act,  1852,  s.  129,  to  show  Cause  why 
the  Assignees  of  a  Bankrupt  or  Insolvent,  who  became  such  after 
Judgment,  should  not  have  Execution  against  Defendant  (b), 

Fwmal  parts  as  usual,  entitling  the  summons  in  the  action,'\  "  to 
show  cause  why  E.  F.  and  G.  H.  should  not  be  at  liberty  to  enter  a 
suggestion  on  the  roll  in  an  action  wherein  the  said  A.  B,  was  plaintiff 
and  the  said  CD.  was  defendant,  and  wherein  the  said  ^.S.  obtained 

a  judgment  for  £ against  the  said  C.  D.  on  the day  of : 

That  It  manifestly  appears  to  the  court  that  the  said  E.  F.  and  G.  H. 
as  assignees  of  the  estate  and  effects  of  the  said  A.  B.,  a  bankrupt 
within  the  true  intent  and  meaning  of  the  statutes  in  force  concerning 
bankrupts,  and  who  becanie  such  bankrupt  after  the  giving  of  the 
said  judgment,  are  entitled  to  have  execution  of  the  said  judgment, 
and  to  issue  execution  thereupon,  and  why  the  said  C.  D.  should  not 
pay  to  the  said  E.  F.  and  G.  H.  the  costs  of  this  application,  to  be 
taxed." 


(a)  See  in  general  2  Pr.  10th  ed.  1082. 

(b)  This  summons  is  framed  from  the  form  given  by  the  act,  ante,  606. 
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2.  Suggestion  thereon  (a). 

And  now,  on  the day  of ,  it  is  susrgested  and  manifestly 

appears  to  the  court  that  E.  F.  and  G.  H.,  as  assignees  of  the  estate 
and  effects  of  the  said  A.  B.,  a  bankrupt  within  the  true  intent  and 
meaning  of  the  statutes  in  force  concerning  bankrupts,  and  who  be- 
came such  bankrupt  after  the  giving  of  the  judgment  aforesaid,  are 
entitled  to  have  execution  of  the  judgment  aforesaid  against  the  said 
C.  D. :  Therefore  it  is  considered  by  the  court,  that  the  said  E.  F. 
and  G.  H.  as  assignees  as  aforesaid  ought  to  have  execution  of  the 
said  judgment  against  the  said  C.  D. 


3.  Praecipe  for  a  Writ  of  Revivor  in  such  Case. 

[Same  as  ante,  607,  No.  9,  except  in  styling  the  plaintiffs  as 
"A.  B.  and  CD.  assignees  of  lie  estate  and  eflPects  of  ^.  B.  a  bank- 
rupt."] 

4.  Writ  of  Revivor  therein. 

\Same  as  form,  ante,  608,  given  by  the  act,  only  stating  the  assignees 
to  oe  "  assignees  of  the  estate  and  effects  of  A.  B.  a  bankrupt,  accord- 
ing to  the  statutes  in  force  concerning  bankrupts,"] 


(a)  This  form  is  framed  from  the  form  of  summons  given  by  the  act,  ante, 
606. 


J 
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CHAPTER  VII. 

SCIRE  FACIAS. 

— ♦ — 

1.  Sci.fa.  against  Bail  to  the  Action  on  their  Recognizance. 
See  the  forms,  ante,  414. 


2.  Set.  fa.  against  Bail  in  Error  on  their  Recognizance. 
See  the  forms,  ante,  283,  284,  285. 


3.  Sci.fa.  against  a  3Iember  of  a  Banking  Company,  Joint-Stock 
Company  or  Railway  Company,  ^c. 

See  forms,  post,  641,  646,  648. 


4.  Sci.fa.forJvrther  Breaches  on  a  Judgment  in  Debt  on  Band. 
See  the  forms,  ante,  508. 


5.  ScLfa.  qnare  executionem  non  after  Judgment  of  Reversal  on 
Error. 

See  form,  arde,  271. 


6.  Forms  of  Proceedings  in. 

These  forms  may  be  framed  from  the  forms  of  proceedings  on  a  writ 
of  revivor,  ante,  609  to  612. 


I 
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BOOK  IX. 

PROCEEDINGS  BY  AND  AGAINST  PARTICULAR 
PERSONS. 


CHAPTER  I. 

ACTIONS  AGAINST  PEERS  AND  MEMBERS  OF 
PARLIAMENT. 


Sect.  I. — Phocbedings  against,  in  Ohdinary  Cases. 

The  forms  of  proceedings  against  peers  and  members  of  parliament 
are  the  same  as  in  ordinary  cases.  Peers  should  be  described  by  their 
titlfe.  There  is  no  occasion  to  state  that  they  have  privilege  of  peerage. 
Nor  is  there  any  occasion  to  state  that  a  member  of  parliament  has 
privilege  of  parliament.  No  ca.  sa.  lies  against  a  peer  or  member  of 
parliament  during  their  privilege.  Nor  can  they  be  outlawed.  See 
further  2  Pr.  10th  ed.  1093. 


Sect.  II.— Piioceedings  against  Traders  having  Privilegb 
OF  Parliament  under  the  Bankrupt  Act,  Sect,  77  (a). 

1.  Affidavit  qf  Debt. 

{Proceed  as  in  the  ordinary  form  of  an  affidavit  to  hold  to  hail, 
and  which  see  ante,  350,  Sfc,  but  omit  the  statement  of  the  party  being 
about  to  leave  England,  and  add:'\ 

That  the  said  C.  D.  is  a  trader  within  the  meaning  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  as  I  have  heard  and  verily  believe,  and 
I  verily  believe  that  the  said  C:  D.  is  a  trader  liable  to  be  made  bank- 
rupt under  the  laws  now  in  force  concerning  bankrupts. 


2.  Writ  of  Summons  (b). 

The  Bankrupt  Law  Consolidation  Act,  1849. 

Writ  of  summons  to  be  served  on  a  member  of  parliament  in  order 
to  enforce  the  provisions  of  "  The  Bankrupt  Law  Consolidation  Act, 
1849." 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  C.  D.  of , 


(a)  See  in  general  2  Pr.  10th  ed.  1094. 

(6)  This  form  is  prescribed  by  the  Bankrupt  Act,  Schedule  (E). 
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esquire,  having  privilege  of  parliament,  greering :  We  command  yon, 
that,  within  one  calendar  month  next  after  personal  service  hereof  on 
you,  you  do  cause  an  appearance  to  be  entered  for  you  in  our  court  of 

in  an  action  on  promises  [or  '*  debt,"  as  the  case  may  be]  at  the 

suit  of  A.  B. ;  and  you  are  hereby  informed  that  an  aflBdavit  of  debt 

for  the  sum  of  £ hath  been  filed  in  the  proper  office,  according  to 

the  provisions  of  "  The  Bankrupt  Law  Consolidation  Act,  1849,"  and 
that  unless  you  pay,  secure  or  compound  for  the  debt  sought  to  be  re- 
covered in  this  action,  or  enter  into  such  bond  as  by  the  said  act  is 
provided,  and  cause  an  appearance  to  be  entered  for  you,  within  one 
calendar  month  next  after  such  service  hereof,  vou  will  be  deemed  to 
have  committed  an  act  of  bankruptcy  from  the  time  of  the  service 
hereof.     Witness ,  at  Westminster,  the day  of . 

This  writ  is  to  be  served  within  four  calendar  months  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards,  and  is  to 
be  indorsed  loith  the  name  of  the  plaintiff  or  his  attorney  in  manner 
following,  that  is  to  say. 

This  writ  was  issued  by  E.  F.  of ,  attorney  for  the  plaintiff  [or 

"plaintiffs"]  within  named  [or  "This  writ  was  issued  in  person  by 
the  plaintiff  within  named,  who  resides  at  (mention  the  city,  town  or 
parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the 
house  of  the  plaintiff  s  residence,  if  any  such  there  be)."] 
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CHAPTER  II. 

PROCEEDINGS    BY    AND    AGAINST    CORPORATIONS, 
COMPANIES,  LOCAL  BOARDS  OF  HEALTH,  &c. 


Sect.  I.—  Corporations  in  general 634 

II. — Banking  Companies  incorporated  under  the  7 

Sf  8  Viet.  c.  113 634  fo  636 

III. — Banking  Companies  entitled  to  sue  and  be  sued 

in  name  of  Public  Officer 636  to  641 

IV. — Hailway  and  similar  Companies  under  8^9 

Vict.  c.  16 641  <o  647 

V. —  Companies  Registered  under  the  7^8  Vict. 

Clio 648  to  656 

Nl.— Local  Boards  of  Health 666 


Sect.  I. — Cobpobations  in  genebal. 

1.  Actions  by  Corporations. 

The  forms  are  the  same  as  in  ordinary  cases,  naming  the  corporation 
by  its  corporate  name.     See  further  2  Pr.  10th  ed.  1095. 


2.  Actions  against  Corporations. 

The  forms  are  the  same  as  in  ordinary  cases,  naming  the  corporation 
by  its  corporate  name.  See  the  notes,  ante,  38,  and  2  Pr.  lOtb  ed. 
1096. 


Sect.  II. — Banking  Companies  incobpobated  undeb  the 
7&8VICT.  c.  113(a). 

1.  Writ  of  Summons  and  other  Proceedings. 

The  writ  of  summons  and  other  proceedings,  including  execution 
against  the  property  of  the  company,  are  the  same  as  in  ordinary  cases. 
The  proceeding  should  be  by  or  against  them  in  the  name  by  which 
they  are  incorporated  by  the  letters  patent. 


2.  Execution  against  Shareholders  under  7^8  Vict.  c.  113,  s.  13. 

As  to  this  see  2  Pr.  10th  ed.  1124;  and  see  the  forms  of  proceedings 
in  the  4th  and  5th  sections  of  this  chapter  for  obtaining  execution 

(a)  See,  in  general,  2  Pr.  10th  ed.  1122. 
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against  shareholders  of  companies  referred  to  in  those  sections,  which 
will  assist  in  framing  forms  of  proceedings  for  obtaining  execution 
against  the  shareholders  of  a  banking  company  incorporated  under  the 
7  &  8  Vict.  c.  113. 


3.  Rule  absolute  for  issuing  a  Scire  Facias  to  have  Execution 
against  Shareholders  in  Banking  Company  incorporated  under 
7  Sf8  Vict.c.  113. 

In  the  Q.  B.  [«  C.  P."  or  «  Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

A.  B.  plaintiff,      "^     Upon  reading  the  rule  made  in  this  cause  of 

V.  >  the day  of last,  and  the  affidavit  of 

The Company.  S  W.  F.,  and  hearing  Mr. ,  of  counsel  for 

the  plaintiff  (and  no  cause  being  shown  to  the  contrary), 

It  is  ordered  that  a  writ  of  scire  facias  for  obtaining  execution  on 
the  judgment  obtained  by  the  plaintiff  in  this  cause  issue  against -ff.  JE. 
and  G.  M.  named  in  the  said  rule  as  two  of  the  shareholders  in  the 

Company. 

By  the  Court. 


4.  Fi.  Fa.  against  a  Shareholder  on  a  Judge's  Order  giving  Leave  to 
issue  Execution, 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 

,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the 

goods  and  chattels  of  C.  J),  you  cause  to  be  made  £ ,  which  A.  B. 

lately  in  our  court  of recovered  against  the  R.  B.  Bank,  whereof 

the  said  R.  B.  Bank  is  convicted,  the  said  R.  B.  Bank  being  a 
banking  company  incorporated  by  letters  patent  granted  by  us  ac- 
cording to  the  provisions  of  the  statute  made  and  passed  in  the  session 
of  parliament  held  in  the  seventh  and  eighth  years  of  our  reign,  inti- 
tuled "  An  Act  to  regulate  Joint-Stock  Banks  in  England,"  and  an 

order  of  the  Honourable  Sir ,  knight,  being  one  of  the  justices  of 

our  court  before  us  [or  "court  of  C.  P."  or  "one  of  the  barons  of 
our  court  of  Exchequer"],  having  been  duly  obtained  for  the  issuing 
of  execution  on  the  said  judgment  against  the  said  C  D.  as  and  being 
a  shareholder  of  the  said  R.  B.  Bank,  in  pursuance  of  the  said  statute, 
together  with  interest  on  the  said  £— —  at  the  rate  of  four  pounds  per 

centum  per  annum  from  the day  of ,  a.d. ,  on  which 

day  the  said  judgment  was  entered  up,  and  have  that  money,  with 
such  interest  as  aforesaid,  before  [&c.  conclude  as  usual,  see  ante, 
291]. 


5.  Elegit  against  a  Shareholder  on  a  Judgment  obtained  against  an 
Official  Manager  of  a  Banking  Company. 

Victoria  r&c.  a«  supra,  No.  3],  greeting :  Whereas  A.  B.  lately  in 
our  court  of  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas,"]  at  Westminster, 
by  the  judgment  |of  the  same  court,   recovered  against  the  official 

manager  of  the  R.  B.  Bank  the  sum  of  £ ,  whereof  the  said 

official  manager  is  convicted,  the  said  R.  B.  Bank  being  a  banking 
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company  incorporated  by  letters  patent  granted  by  us  according  to  the 
provisions  of  the  statute  made  and  passed  in  the  session  of  Parliament 
held  in  the  seventh  and  eighth  years  of  our  reign,  entitled  "An  Act  to 
regulate  Joint  Stock  Banks  in  England ;"  and  the  said  A.  B.  having 
caused  execution  upon  the  said  judgment  against  the  property  and 
eflFects  of  the  said  R.  B.  Bank,  and  such  execution  having  been  in- 
effectual to  obtain  satisfaction  of  the  sum  recovered  thereby,  the  said 

A.  B.  did  on  the day  of ,  185 — ,  duly  and  according  to  the  said 

statute  obtain  an  order  of  the  Honourable  Mr.  Justice  [or  "Baron"] 

,  one  of  the  judges  [or  "  barons'']  of  our  said  court,  whereby 

the  said  judge  did  give  to  the  said  A.  Jo.  leave  to  issue  execution  on 
the  said  judgment  against  C.  D.,  being  a  shareholder  of  the  said 

R.  B.  Bank,  for  the  said  sum  of  £ ,  and  afterwards  the  same 

A.  B.  came  into  our  said  court  and,  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  &c.  [conclude  as  usual,  ante,  3*21,  mutatis  mutandis.^ 


Sect.  III.— PROcEEDrNGS  bt  and  against  Banking  Companies 

ENTITLED  TO  SUE  AND  BE  SUED  IN  NAME  OF  PUBLIC  OFFICER  (a). 


1.  Writ  of  Summons  by  a  Public  Officer  of  a  Banking  Company, 
under  7  Geo.  4,  c.  46,  «.  9. 

[Same  as  usual,  but  describe  the  plaintiff  in  the  writ  a»]  "  one  of 
the  registered  public  officers  of  the Company." 


2.  Declaration  in  the  like  Case  (b). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  185—. 

(venue).     A.  B.,  one  of  the  registered  public  officers  of  certain 

persons  united  in  co-partnership  for  the  purpose  of  carrying  on  and 
carrying  on  the  trade  and  business  of  bankers  in  England,  under  the 

name  and  style  of  the  Banking  Company,    according  to  the 

statutes  in  that  cai^e  made  and  provided  for  the  better  regulating  of  co- 
partnerships of  certain  bankers  in  England,  as  such  officer  for  and  on 
the  behalf  of  tlie  said  co-partnership,  by  P.  A.  his  attorney,  sues  C.  D. 

For  [that  the  defendant  on  the  day  of  ,  a.d. ,  by  his 

promissory  note,  now  overdue,  promised  to  pay  to  E.  F.  or  order  £ 

months  after  date,  and  the  said  E.  F.  indorsed  the  same  to  the 

said  co-partnership,  but  the  defendant  did  not  pay  the  same.  And  the 
plaintiff  also  sues  the  defendant  for  money  payable  by  the  defendant 
to  the  said  co-partnership,  for  money  found  to  be  due  from  the  defend- 
ant to  the  said  co-partnership,  on  accounts  stated  between  them]  :  And 
the  plaintiff,  as  such  public  officer  as  aforesaid,  for  and  on  behalf  of 
the  said  co-partnership,  claims  £ . 


(a)  See  as  to  these  proceedings  in  general,  2  Pr.  10th  ed.  1128. 

See  as  to  proceedings  against  banking  companies  incorporated  under  7  &  8 
Vict.  c.  l\3,tmte,  634. 

(b)  See  as  to  the  form  of  the  declaration,  2  Pr.  10th  ed.  1130. 


J 
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3.  Judgment  for  Plaintiff  in  the  like  Case  after  Verdict. 

Therefure  it  is  considered  that  the  plaintiff,  as  such  public  oflBcer  as 
aforesaid,  do  recover  against  the  said  defendaut  the  monies  by  the  jurors 

aforesaid  in  form  aforesaid  assessed  [or  in  debt,  "  the  said  debt  of  £ , 

and  the  monies  by  the  jurors  aforesaid  assessed"],  and  also  £ for 

Ins  costs  of  suit,  by  the  court  here  adjudged  of  increase  to  the  plaintiff; 
which  said  monies  and  costs  [or  "debt,  damages  and  costs"],  in  the 
•whole  amount  to  £ . 

[Insert  the  usual  marginal  note  a»  directed  at  the  foot  of  the  form, 
ante,  241.] 


4.  Execution  thereon. 

[Same  as  usual,  hut  state  that  the  recovery  of  the  judgment  was  hy 

the  plaintiffs  "  as  one  of  the  registered  public  officers  of  the  

Banking  Company." 


5.  Writ  of  Summons  against  a  Public  Officer  of  a  Banking 
Company  under  the  7  Geo.  4,  c.  46,  s.  9. 

[Same  as  usual,  but  describe  the  defendant  as  being"]  "  one  of  the 
registered  public  officers  of  the Banking  Company. 


6.  Declaration  against  Public  Officer,  with  Suggestion  of  the  Resig- 
nation of  the  Party  who  toas  such  Officer  at  Commencement  of 
Action, 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d.  18-. 

(to  wit).     G.  S.,  by  P.  A.  his  attorney,  sues  W.  S.  one  of  the 

registered  public  officers  of  certain  persons  united  in  co-partnership  for 
the  purpose  of  carrying  on  and  carrying  on  the  trade  and  business  of 
bankers  in  England  under  the  name  and  style  of  the Com- 
pany, according  to  the  statute  made  and  passed  in  the  seventh  year  of 
the  reign  of  his  late  majesty  King  George  the  Fourth,  for  the  better 
regulating  of  co-partnerships  of  certain  bankers  in  England  :  and  the 
plaintiff  so  sues  the  said  defendant  as  the  nominal  defendant  for  and  on 
the  behalf  of  the  said  co-partnership ;  and  the  plaintiff'  gives  the  court 
here  to  understand  and  be  informed  (a)  that  this  action  was  commenced 
by  virtue  of  a  writ  of  summons  issued  out  of  the  court  of  Q.  B. 

["C.  P."  or  "Exch.  of  Pleas"],  on  the  day  of ,  a.d. 

185 — ,  by  and  at  the  suit  of  the  plaintiff  against  one  J.  B.,  who  then 
was  one  of  the  registered  public  officers  of  the  said  co-partnership 
according  to  the  said  statute,  and  the  said  writ  was  so  issued  against 
the  said  J.  B.  as  such  officer,  and  the  plaintiff  further  gives  the  court 
here  to  understand  and  be  informed  that  the  said  J.  B,  since  the  issuing 


(a)  If  the  public  officer  die  or  be  removed,  and  another  appointed  pend- 
ing the  action,  a  su^estion  of  that  fact  should  be  entered :  (see  Bamewall 
\.  Sutlier  land,  \9L.  3.,  C.P.,290;  Paterson  v.  /row«rfe,  14  Jur.,C.  P.,  722,n.) 
It  seems  duubtful  whether  the  suggestion  can  be  traversed  (see  Taylor  v. 
Webb,  1  D.  &  L.  676  ;  Bamewall  v.  Sutherland,  supra ;  and  see  Toddy.  Wright, 
16  L.  J.,  Q.  B.,  Ill) ;  but  it  would  seem  that  it  may. 
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of  the  said  writ  and  before  this  day  resigned  the  said  office  of  public 
registered  officer,  and  ceased  being  any  further  such  officer.  For  that 
&c.  [state  tfie  cause  of  actum.'\ 


7.  Judgment  after  Verdict  against  Public  Officer. 

Therefore  it  is  considered  that  the  plaintiflF  do  recover  against  the 
defendant  as  such  public  officer  as  aforesaid  the  monies  by  the  jurors 

aforesaid  in  form  aforesaid  assessed  [or  in  debt,  "  the  said  debt  of  £ , 

and  the  monies  by  the  jurors  aforesaid  assessed"],  and  also  £ for 

his  costs  of  suit  by  the  court  here  adjudged  of  increase  to  the  plaintiff, 
which  said  monies  and  costs  [or  "  debt,  damages  and  costs"!  in  the 

whole  amount  to  £ ,  to  be  levied  of  the  goods  and  chattels,  lands 

and  tenements  of  the  said  banking  company. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the  farm, 
ante,  241.] 

8.  Execution  thereon. 

[Same  as  usual,  but  command  the  sheriff  to  levy  on  the  goods  and 
chattels,  or  lands.  Sec.  "  of  the  banking  company,"  according  to  the 
nature  of  the  writ,  viz.,  a  fi.  fa.  or  elegit,  and  state  the  judgment  to 
have  been  recovered  against  the  defendant^  "  as  one  of  the  registered 
public  officers  of  the  said  banking  company  as  the  nominal  defendant 
for  and  on  their  behalf." 


9.  /Sy.  Fa.  against  Members  for  the  Time  being  of  a  Banking  Com- 
pany, after  Ju/lgment  against  Public  Officer  (a), 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 

and  Ireland  Queen,  Defender  of  the  Faith,  to  {b)  E.  F.  of and 

G.  H.  of ,  greeting :  Whereas  A.  B.  on  in  our  court  of 

Queen's  Bench  [or  "  C.  P."  or  "  Exch  of  Pleas"],  in  an  action  at  the 
suit  of  the  said  A.  B.  against  W.  S.,  one  of  the  registered  public 
officers  of  certain  persons  united  in  co-partnership  for  the  purpose  of 
carrying  on  and  carrying  on  (c)  the  trade  and  business  of  bankers  in 

England,  under  the  name  and  style  of  the Banking  Company, 

under  and  by  virtue  and  according  to  the  provisions  of  an  act  of 
parliament  (d)  passed  in  the  seventh  year  of  the  reign  of  his  late 


(a)  This  writ  is  issued  and  proceeded  upon  under  the  13th  section  of  the 
7  Geo.  4,  c.  46,  which,  with  the  other  provisions  of  that  act,  and  notes  and 
observations  thereon,  see  2  Pr.  10th  ed.  1131.  Being  against  members  for  the 
time  being,  it  may  be  issued  without  leave  of  the  court  or  a  judge  :  (see  Bank 
of  Scotland  v.  Fenwick,  1  Exch.  795,  per  Ralfe,  B. ;  Ricketts  v.  Bowhay,  3  C.  B. 
900,  per  Maule,  J.,  and  Cresswell,  J. ;  see  also  Harrison  v.  Fyson,  1  Bail 
C.  C.  111.) 

(6)  By  the  C.  L.  P.  Act,  1852,  s.  132,  the  writ  is  to  be  directed,  tested 
and  proceeded  upon  in  like  manner  as  writs  of  revivor:  (see  the  forms  of 
scire  facias,  before  the  C.  L.  P.  Act,  1852,  in  Ricketts  v.  Bowhay,  3  C.  B.  889; 
Fowler  v.  Rickerby,  2  M.  &  G.  760 ;  Ness  v.  Fenwick,  2  Exch.  598 ;  Nunn  v. 
Lomer,  3  Exch.  471  ;  18  L.  J.,  Exch.,  342.)  The  writ  may  be  against  dif- 
ferent members :  (see  Nunn  v.  Lomer,  supra ;  Burmester  v.  Crqftoti,  3  Exch. 
897.) 

(c)  See  Ness  v.  Bertram,  18  L.  J.,  Exch.  476. 

{d)  See  Nunn  v.  Lomer,  supra. 
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majesty  King  George  the  Fourth  [or  "  of  the  statutes  in  force"],  for 
the  better  regulating  co-partnerships  of  certain  bankers  in  England, 

recovered  against  C.  D.  £ as  the  nominal  defendant  for  and  on 

behalf  of  the  said  co-partnership,  according  to  the  said  statute,  whereof 

the  said  W.  S.  is  convicted  ;  and  the  said  £ was  so  recovered  for 

the  damages  by  the  said  A.  B.  sustained,  as  well  on  occasion  of  the  not 
performing  certain  promises  [or  "  a  certain  promise"],  made  by  the  said 
co-partnership  (a)  to  the  said  A.  B.  [or  as  the  case  may  ie],  as  for  his 
costs  of  suit  in  that  behalf  expended  ;  and  now,  on  behalf  of  the  said 
A.  B.,  in  our  same  court,  we  are  informed,  that  execution  of  the  said 
judgment  still  remains  to  be  made  to  him  ;  and  that  you,  the  said  JE.  F. 
and  G.  H.,  are  now(i)  members  of  the  said  co-partnership  (c)  : 
Wherefore  the  said  A.  B.  hath  humbly  besought  us  to  provide  him  a 
proper  remedy  in  this  behalf;  and  we  being  willing  that  those  things 
which  in  our  same  court  are  rightly  done  should  be  duly  carried  into  exe- 
cution, and  that  what  is  just  in  this  behalf  should  be  done,  command 
you,  that  witiiin  eight  days  after  the  service  of  this  writ  upon  you,  in- 
clusive of  the  day  of  such  service,  you  appear  in  our  said  court  of 
Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]  to  show  cause  if  you  have  or 
know,  or  either  of  you  has  or  knows,  of  anything  to  say  for  your- 
selves, or  either  of  you,  why  the  said  A.  B.  should  not  have  execution 
against  you  of  the  said  judgment,  according  to  the  force,  form  and 
effect  of  the  said  recovery,  and  of  the  statute  in  such  case  made  and 
provided,  if  it  shall  seem  expedient  for  him  so  to  do  ;  and  take  notice, 
that  in  default  of  your  so  doing  the  said  A.  B.  may  proceed  to  exe- 
cution.    Witness  (d) (name  of  chief  justice,  or  in  Exch.  of  chief 

baron),  at  Westminster,  the  day  of ,  in  the  year  of 

our  reign,  and  in  the  year  of  our  Lord  18—. 


10.  Fieri  Facias  on  a  Judgment  thereon. 

Victoria  [&c.  as  supra.  No.  9],  To  the  sheriff  of ,  greeting: 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of 
your  county,  but  that  you  enter  the  same  and  of  the  goods  and 
chattels  of  E.  F.  and  G.  H.  in  your  bailiwick  you  cause  to  be  made 

£ ,  which  A.  B.  lately  in  our  court  of  Q.  B.   [or  "  C.  P."  or 

"  Exch.  of  Pleas"]  recovered  against  W.  S.,  as  and  being  one  of 
the  registered  public  officers  of  certain  persons  united  in  co-partner- 
ship under  the  name  and  style  of  the company,  for  the  carrying 

on  and  carrying  on  the  trade  and  business  of  bankers  in  England, 
under  the  provisions  of  the  statute  passed  in  the  seventh  year  of  the 
reign  of  his  late  majesty  King  George  the  Fourth,  for  the  better  regu- 
lating co-partnerships  of  certain  bankers  in  England,  whereof  the  said 

(a)  It  should  be  stated  that  the  debt  recovered  against  the  public  officer 
was  due  and  owing  from  the  company  to  the  plaintiff.  {Ness  v.  Fenwick, 
ante,  638,  n.  (6).) 

(6)  See  Nunn  v.  Claxton,  3  Exch.  712. 

(c)  The  court,  before  the  C.  L.  P.  Act,  1852,  quashed  a  set.  fa,  which 
alleged  that  the  defendant  was  a  member  "  at  the  time  of  the  commence- 
ment of  the  action  in  which  the  judgment  was  obtained,  and  at  the  time  of 
the  recovery  of  and  giving  of  the  judgment,  and  from  thence  continually  hath 
been  and  still  is  a  member."  {Bank  of  Scotland  v.  Fenwick,  1  Exch.  792  ; 
17  L.  J„  Exch.,  92.) 

(d)  By  the  C.L.  P.  Act,  1852,  s.  132,  the  writ  is  to  be  tested  in  the  same 
way  as  a  writ  of  revivor ;  viz.  on  the  day  of  its  issuing. 
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W.  S.  is  convicted;  and  whereupon  it  was  considered  in  our  same 
court  that  the  said  A.  B.  should  have  his  execution  against  the  said 
E.  F.  and  G.  H.  of  the  said  judgment ;  together  witli  interest  upon  the 

said  sum  of  £, ,  at  the  rate  of  four  pounds  per  centum  per  annum, 

from  the day  of  ,  a.d. ,  on  which  day  the  judgment 

aforesaid  was  entered  up,  according  to  the  force,  foi-m  and  effect  of  the 
said  recovery,  and  of  the  said  statute,  by  default  of  the  said  E.  F, 

and  G.  H.,  whereof  they  are  also  convicted ;  and  also  £ ,  which  in 

our  said  court  were  awarded  to  the  said  A.  B.  for  his  costs  of  suit  upon 
our  writ  of  scire  facias  issued  by  him  against  the  said  E.  F.  and  G.  H. 
upon  the  said  judgment  so  recovered  as  aforesaid  against  the  said  W.  S., 
as  such  public  officer  as  aforesaid,  for  having  execution  of  the  said  judg- 
ment against  the  said  E.  F.  and  G.  H.,  with  interest  upon  the  said 

£ from  the day  of ,  a.d. ,  on  which  day  the  said 

judgment  against  the  said  E.  F.  and  G.  H.  was  entered  up :  And 
have  those  monies,  with  such  interest  as  aforesaid,  before  us  [or  in 
C.  P.  "  before  our  justices,"  or  in  Exch.  "  before  the  barons  of  our 
Exchequer"],  at  Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B.:  And  that  you  do  all  such  things  as 
by  the  statute  passed  in  the  second  year  of  our  reign  you  are  autho- 
rized and  required  to  do  in  this  behalf:  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or  in  C.  P.  "  to  our 
justices,"  or  in  Exch.  "to  the  barons  of  our  Exchequer"],  at  West- 
minster immediately  after  the  execution  hereof,  and  have  you  there 

then  this  writ.     Witness (name  of  chief  justice,  or  if  in  Exch. 

of  chief  baron),  at  Westminster,  the day  of ,  a.d.  18 — . 


11.  Notice  of  intended  Application  to  the  Court  against  a  former 
Shareholder,  other  than  a  Shareholder  for  the  time  being,  under 
the  7  Geo.  4,  c.  46,  s.  13. 

See  the  form  of  notice,  post,  642,  649,  from  which  a  form  in  this  case 
may  be  framed  :  (see  Clowes  v.  Brettell,  11  M.  &  W.  461.)  The  act 
requires  the  notice  to  be  given.   As  to  the  service  of  it,  see  post,  649  n. 


12.  Affidavit  to  obtain  a  Set.  Fa.  in  such  a  Case. 

As  to  this  affidavit,  see  2  Pr.  10th  ed.  1 133.  The  form  must  of  course 
vary  in  almost  every  case.  It  should  show  that  the  judgment  has  been 
recovered  against  the  public  officer,  and  for  what  sum,  and  what  is  due 
on  it;  that  an  execution  or  executions  have  been  issued  on  it;  the 
means  taken  to  levy  under  them,  and  such  other  facts  as  may  induce 
the  court  to  consider  due  diligence  has  been  used  to  obtain  satisfaction 
from  the  members  for  the  time  being ;  and  when  the  contract  on  which 
the  judgment  was  obtaine<l  was  entered  into,  or  when  the  same  was 
executed,  as  the  case  may  require,  and  that  the  party  intended  to  be 
proceeded  against  was  a  member  at  the  time  when  the  contract  was 
entered  into,  or  be  came  a  member  at  any  time  before  such  contract 
was  executed,  or  was  a  member  at  the  date  of  obtaining  judgment : 
(Grant  on  Bankers,  pp.  600,  501  ;  Bank  of  England  v.  Johnson, 
3  Exch.  598 ;  Dodgton  v.  Scott,  2  Exch.  469 ;  Nixon  v.  Kilkenny, 
^c.  Railway  Company,  1  H.  &  N.  47 ;  25  Law  J.,  Exch.,  249.) 
As  to  what  is  enough  to  make  out  a  primd  facie  case  of  diligence,  see 
Harvey  v.  Scott,  11  Q.  B.  92 ;  Field  v.  Mackenzie,  4  C.  B.  705 ;  5 
D.  &  L.  172.    The  affidavit  need  not  state  that  execution  has  gone 
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against  all  the  existing  members  previous  to  the  application,  for  that  is 
not  necessary  to  support  the  application:  (see  Field  v.  Mackenzie, 
supra.)  It  ought  to  state  the  judgment  against  the  public  officer  to 
have  been  for  a  debt  due  to  the  plaintiff  from  the  company :  {Ness  v. 
Fenwick,  2  Exch.  598.)  But  there  is  no  obligation  to  aver  that  the 
company  was  actually  carrying  on  business :  (Nesa  v.  Bertram,  4 
Exch.  195.)  A  scire  facias  against  a  former  member  at  the  time  of 
the  contract  must,  it  would  seem,  state  the  previous  execution  had. 
against  the  members  at  the  time  of  the  execution,  such  previous  execu- 
tion being  a  condition  precedent  to  the  scire  facias  against  a  former 
member :  (see  Bank  oj  England  v.  Johnson,  18  L.  J.,  Exch.,  238 ; 
3  Exch.  698  J  and  see/jcr  Maule,  J.,  4  C.  B.  731.) 


13.  Hule  Nisi  why  such  a  Scire  facias  should  not  issue  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  185 — . 

B.  V.  D.  "^      Upon  reading  the  several  affidavits  of  E.  F.  and 

Public      >  G,  H.,  and  upon  the  production  and  reading  of  the 

Officer,  &c.  J  judgment  roll  in  this  cause,  it  is  ordered,  that  /.  J.  and 

K,  L.,  upon  notice  of  this  rule  to  be  given  to  them  respectively,  shall 

upon  the day  of next  {b)  show  cause  why  a  writ  of  scire 

facias  on  the  judgment  obtained  by  the  plaintiff  in  this  cause  should 
not  be  issued  against  them  respectively,  to  enable  the  said  plaintiff  to 

have  execution  upon  the  said  judgment.   Upon  the  motion  of  Mr. . 

By  the  Court. 

14.  Scire  facias  in  that  Case. 
A  form  may  be  readily  framed  from  that  supra,  638,  No.  9. 


Sect.  IV.— Railway  and  similar  Companies,  under  8  &  9 
Vict.  c.  16  (c). 

1.  Writ  of  Summons  and  other  Proceedings. 

The  writ  of  summons  and  forms  of  other  proceedings,  including 
execution  against  the  property  of  the  company,  are  the  same  as  in 
ordinary  cases,  the  company  being  described  therein  by  its  corporate 
name.  Some  of  these  companies  are  entitled  to  a  notice  of  action 
against  them,  under  the  act  by  which  they  are  incorporated,  for  things 
done  in  pursuance  of  their  act,  but  in  general  they  are  not  so :  (see  2 
Pr.  10th  ed.  1112.)  As  to  the  mode  of  serving  process  on  the  com- 
pany, see  8  &  9  Vict.  c.  16,  s.  136;  8  &  9  Vict.  c.  20,  s.  138;  2  Pr. 
10th  ed.  1113. 

(a)  The  motion  must  be  made  in  open  court.  ( Wingfield  v.  Barton,  2 
Dowl.,  N.  S.,  355  ;  see  2  Pr.  10th  ed.  1134.) 

(6)  The  court  will  not  shorten  the  time  for  showing  cause  against  the  rule, 
on  the  ground  that  the  three  years  limited  by  the  statute  lor  proceeding 
against  retired  members  might  expire  before  execution  could  issue.  (Field 
V.  M'Kevzie,  5  D.  &  L.  172.) 

(c)  See  generally  as  to  proceedings  by  and  against  these  companies,  2  Pr. 
10th  ed.  1110  to  1120. 
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2.  Declaration  at  Suit  of  Company  for  Calls,  under  8^9  Vict, 
c.  16  (a). 

In  the  Q.  B.  [«  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d.  185—. 

to  wit.     The  company,  by  Y.  Z.  their  attorney,  sue 

C.  D,,  for  that  the  defendant  is(i)  the  holder  of  [ten]  shares  in  the  said 

company,  and  is  indebted  to  the  said  company  in  £ in  respect  of 

a  call  of  £ upon  each  of  the  said  shares,  whereby  an  action  hath 

accrued  to  the  said  company,  by  virtue  of  the  Companies  Clauses 
Consolidation  Act,  1845,  and  the  [insei't  the  short  title  of  the  special 
act\  (c),  to  demand  and  have  of  and  from  the  defendant  the  sum  of 

£ ;  yet  the  defendant  hath  not  yet  paid  the  said  sum  of  £ or 

any  part  thereof,  and  the  plaintiffs  claim  £ . 

Pleas  thereto,  see  2  Pr.  10th  ed.  1119. 


3.  Suggestion  of  Change  of  Name  pending  Action  (d). 

And  now,  on ,  it  is  suggested  and  manifestly  appears  to  the 

court,  that  since  the  commencement  of  this  action  the  name  and  style 

of  the  said company  was,  pursuant  to  the  statute  passed  in  the 

year  of  the  reign  of  her  present  majesty,  changed  and  altered  to 

the  name  and  style  of  the company.    [The  terms  of  the  suggestion 

should  follow  those  of  the  act  changing  the  name.^ 


4.  Notice,  under  %S^9  Vict.  c.  16,  s.  36,  of  Plaintiff's  Intention  to 
apply  to  Court  for  a  Sci.  fa.  for  Execution  against  a  Share- 
holder, on  a  Judgment  against  Company  (e). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.,  plaintiff,  and  The Company,  defendants. 

Whereas  a  judgment  was  obtained,  on ,  in  her  majesty's  court 

(a)  See  a  form  of  declaration  held  good  on  demurrer  in  Birkenhead,  S(c. 
Railw.  Co.  V.  Watson,  3  Exch.  478,  in  error,  6  Exch.  127  ;  and  see  2  Pr. 
10th  ed.  1117,  1118,  as  to  the  form  of  action  and  as  to  the  action  generally 
for  calls.  The  form  given  by  the  act  is  not  applicable  to  an  action  for  calls 
against  an  executor,  where  the  calls  were  made  in  his  testator's  lifetime. 
{Birkenhead,  Sfc.  Railw.  Co.  v.  Cotesworth,  19  L.  J.,  Exch.,  240  ;  5  Exch.  226.) 

(6)  This  means  that  he  was  the  holder  at  the  time  the  calls  were  made. 
{Belfast,  Sfc.  Railw.  Co.  v.  Strange,  1  Exch.  739.) 

(c)  These  words  "  whereby  an  action  hath  accrued  to  the  said  company 
by  virtue  of  the  Companies  Clauses  Consolidation  Act,  1845,  and  the  special 
act,"  should  be  inserted.     {Moore  v.  The  Metropolitan,  8(c.  Co.  3  Exch.  333.) 

{d)  As  to  the  necessity  for  this  suggestion,  see  Hebblewhite  v.  The  Leeds, 
4-c,  Railw.  Co.  21  L.  J.,  Exch.,  37  ;  and  see  Selby  v.  The  East,  ^c.  Railw. 
Co.  Id.  27;  2  Pr.  10th  ed.  1114. 

(e)  See  the  enactment,  and  notes  and  observations  on  it,  2  Pr.  10th  ed. 
1115.  By  the  terms  of  the  act  the  application  can  be  made  only  to  the 
court  It  seems,  that  a  joint  notice  to  two  shareholders  would  support  an 
application  against  one  of  them.  {Powisv.Bending,  26  L.J. ,C.F.,  107.)  The 
notice  need  not,  it  seems,  be  personally  served  ;  all  that  is  necessary  being, 
that  the  party  should  have  ten  days'  notice  so  brought  home  to  him  as  to 
enable  him  to  appear  to  show  cause  against  the  application:  (see  Turner  v. 
The  Live  Stock  Co.  6  D.  &  L.  59,  decided  on  the  7  &  8  Vict.  c.  110,  s.  6S,post, 
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of  Queen'  Bench  ["  C.  P."  or  "  Exch.  of  Pleas"]  for  £ ,  in  an 

action  brought  by  the  above-named  plaintiff  against  the  above-named 
defendants,  being  the  company  incorporated  by  the  [9  &  10  Vict. 

c. ,  the  act  incorporating  the  companyl :    And  whereas,  execution 

has  issued  out  of  the  said  court  on  the  said  judgment  against  the  pro- 
perty and  effects  of  the  said  company,  but  sufficient  cannot  be  found 
whereon  to  levy  such  execution  or  any  part  thereof,  although  due 
means  have  been  taken  for  that  purpose,  and  the  said  judgment  re- 
mains wholly  unsatisfied  to  the  plaintiff  [or  "  £ ,  parcel  of  the 

money  recovered  by  the  said  judgment,  remains  unsatisfied"] :  And 
whereas  you  C.  D.  are  a  holder  of  shares  in  the  said  company,  the 
amount  of  which  shares  have  not  been  paid  up,  and  there  is  still  due 
and  remaining  to  be  paid  in  respect  of  the  said  shares  certain  sums  of 
money  towards  the  capital  of  the  said  company :  Now  I  do  hereby, 
as  attorney  for  the  above-named  plaintiff,  give  you  notice,  that  upon 
the  expiration  of  [ten  (a)]  days  from  the  date  of  the  service  of  this 
notice  upon  you,  or  as  soon  after  the  expiration  thereof  as  conveniently 
may  be,  a  motion  will  be  made  in  her  majesty's  court  of  Q.  B.  [or 
"  C.  P."  or  "  Exch.  of  Pleas"],  under  the  act  of  parliament  in  that 
behalf,  for  a  rule  calling  upon  you  to  show  cause  why  the  plaintiff 
should  not  be  at  liberty  to  issue  a  scire  facias  for  the  purpose  of  having 
execution  against  you  upon  the  said  judgment  to  the  extent  of  the 
monies  now  remaining  to  be  paid  on  and  in  respect  of  your  said 

shares,  towards  the  capital  of  the  said  company.     Dated . 

'  P.  A.  attorney 

To  C.  D.  of ,  for  the  above-named  plaintiff 

in  the  county  of .  in  this  action. 


649,  n.)  As  to  making  a  second  application  under  the  7  &  8  Vict  c.  110, 
where  the  first  notice  is  bad,  or  for  other  causes,  see  jiost,  649,  n. 

The  court  will  not  order  execution  to  issue  against  a  shareholder  of  a 
company  under  the  36th  section  of  the  act  without  a  ici.  fa.,  but  will  only, 
upon  sufficient  ground  being  shown,  allow  a  sd.  fa.  to  issue,  in  order  that 
such  execution  may  be  obtained  against  him  to  the  extent  pointed  out  by 
that  section.  A  suggestion  is  not  the  proper  course.  {Hitchins  v.  Kilkenny, 
Sfc.  Railw.  Co.  10  C.  B.  160;  20  L.  J.,  C.  P.,  31  ;  Devereux  v.  Same  Company. 
20  L.  J.,  Exch.,  37 ;  5  Exch.  834 :  in  the  latter  case  the  court  doubted 
whether  a  scire /acia«  was  the  only  remedy.)  It  is  discretionary  with  the 
court  to  grant  the  sci.  fa.  or  not.  {Devereux  v.  Kilkenny,  Sfc.  Railw.  Co. 
supra.) 

A  rule  for  a  set.  fa.  may  be  granted  and  execution  issued  against  a  share- 
holder under  the  36th  section,  notwithstanding  an  elegit  has  been  issued  on 
the  judgment  against  the  company,  and  land  of  value  insufficient  to  satisfy 
the  debt  has  been  extended.  {R.  v.  Derbyshire,  S^c.  Railw.  Co.  23  L.  J.,  Q. B., 
333;  Addison  v.  Tail,  11  Exch.  250;  24  L.  J.,  Exch.,  249.)  But  where, 
under  an  execution  against  the  company,  part  of  the  debt  has  been  actually 
levied  and  reduced  into  money,  a  scire  facias  cannot  be  supported  for  the 
whole  amount ;  but  if  land  has  been  extended  under  an  elegit,  and  the  only 
means  of  satisfying  the  debt  arise  from  the  futiure  rents  of  the  lands,  execu- 
tion may  issue  for  the  full  amount  of  the  debt     {Addison  v.  Tait,  supra.) 

(a)  The  words  of  the  act  are,  "  after  sufficient  notice  in  writing  to  the 
persons  sought  to  be  charged."  Ten  days  would  in  general  be  considered 
a  sufficient  notice. 
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5.  Affidavit  in  Support  of  such  Application  (a). 
In  the  Q,  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.,  plaintiff,  and  The Company,  defendants. 

I,  2).  J),  of , ,  make  oath  and  say  as  follows,  that  is  to 

say, 

1.  I  am  the  attorney  for  the  plaintiflF  in  this  action  [or  if  made  hy 

the  clerk  to  the  attorney,  "  I  am  clerk  to  P.  A.  of ,  the  plaintiff's 

attorney  in  this  action,  and  as  such  have  had  and  still  have  the  ma- 
nagemfnt  thereof"]. 

2.  The  defendants  were  incorporated  by  die  9  &  10  Vict,  c. 

{the  act  incorporating  the  company),  by  the  name  of  the Com- 
pany. 

3.  A  verdict  was  obtained  in  this  action  on  the day  of 

last,  and  judgment  was  signed  thereon  on  the day  of last. 

4.  [Threet'writs  of  fieri  facias  [state  the  number:  in  some  cases  one 
writ  may  suffice']  were  duly  issued  out  of  this  Honourable  Court  on  the 
day  of last  [or  "instant"],   for  the  purpose  of  obtaining 

(a)  The  affidavit  should  show  that  the  party  against  whom  the  applica- 
tion is  made  is  a  shareholder,  and  the  number  of  shares  held  by  him,  and 
that  the  whole  amount  of  his  shares  have  not  been  paid  up,  showing  what 
amount;  but  it  need  not  state  this  positively.  It  would  be  sufficient  to 
state  that  his  name  appeared  on  the  register  of  shareholders  (see  Turner  v. 
Metropolitan,  8(C.  Co.,  2  Exch.  567 ;  6  D.  &  L.  59  ;  decided  on  the  7  &  8 
Vict.  c.  110,  s.  68),  or  any  other  fact  showing  that  he  was  a  shareholder. 
(Rastrick  v.  The  Derbyshire,  Sfc.  Railw.  Co.,  23  L.  J.,  Exch.,  2.)  It  should 
be  shown  that  execution  has  been  issued  against  the  property  and  efl'ects  of 
the  company,  and  that  sufficient  has  not  been  found  whereon  to  levy  the 
amount  It  should  also  show  that  due  diligence  has  been  used  and  reason- 
able pains  taken  to  make  such  execution  available,  and  to  obtain  the  amount 
from  the  property  and  effects  of  the  company  :  (see  Nixon  v.  Kilkenny,  Sfc. 
Railw.  Co.,  1  H.  &  N.  47 ;  25  L.  J.,  Exch.,  249  ;  Thompson  v.  The  Universal 
Salvage  Co.,  3  Exch.  310  ;  Peart  v.  The  Universal  Salvage  Co.,  18  L.  J.,  C.  P., 
23  ;  Mackenzie  v.  Sligo,  Sfc.  Railw.  Co.,  24  L.  J.,  Q.  B.,  17 ;  King  v.  Parental, 
4-c.  Co.,  11  Exch.  443;  25  L.  J.,  Exch.,  18;  Redbury  v.  Security,  Mutual, 
^c.  Society,  18  C.  B.  686.)  Affidavits  stating  that  a  fi.  fa.  had  been  issued 
against  the  company,  to  which  the  sheriff  returned  nulla  bona,  that  the  party 
was  a  shareholder  in  the  company  and  had  been  served  with  a  notice  of 
motion,  and  that  the  company  had  not  at  the  date  of  the  judgment,  nor  at 
any  time  since,  any  lands,  chattels,  goods  or  effects  in  England,  Ireland  or 
elsewhere,  whereon  the  amount  of  the  judgment,  or  any  part  thereof,  could 
be  levied,  were  held  sufficient.  {Nixon  v.  Kilkenny,  S^c.  Railw.  Co.,  1  H.  & 
N.  47  ;  25  L.  J.,  Exch.,  249.)  Where  the  company  was  established  for 
making  a  railway  in  Ireland,  although  no  proceedings  had  been  taken  to 
obtain  satisfaction  there,  and  the  affidavits  did  not  expressly  negative  the 
existence  of  property  there,  the  court  granted  a  rule  for  a  set.  fa.  ageunst  a 
director  who  had  stated  at  a  meeting  of  the  company  in  London,  that,  in 
consequence  of  the  shareholders  not  paying  the  calls,  the  directors  had  no 
funds  to  meet  the  claims  against  them,  one  of  the  claims  being  the  judgment 
obtained  by  the  plaintiff.  (Devereux  v.  Kilkenny,  S(c.  Railw.  Co.,  20  L.  J,, 
Exch.,  37  ;  5  Exch.  834.)  It  is  not  sufficient  merely  to  state  that  fi.  fas. 
have  been  issued  against  the  effects  of  the  company  into  two  counties,  and 
nulla  bona  returned  to  them.  (Hitchins  v.  Kilkenny,  Sfc.  Railw.  Co.,  20  L.  J., 
C.  P.,  31.)  As  to  using  due  diligence  to  enforce  a  judgment  obtained 
against  the  public  officer  of  a  company  against  the  members  for  the  time 
being,  before  proceeding  against  former  members,  see  2  Pr.  10th  ed.  1116, 
and  notes,  post,  649. 
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satisfaction  of  the  said  judgment  against  the  said  company,  and  the 

same  were  directed  respectively  to  the  sheriffs  of  the  counties  of , 

and (a),  with  an  indorsement  thereon  respectively  to  levy 

£ f &c.  as  in  indorsement\,  and  the  said  writs  were  delivered  to 

the  said  sheriffs  respectively  on  the day  of  last  [or  "  in- 

stant''])  ^vith  instructions  to  execute  the  same  as  quickly  as  possible. 

6.  On  the  said  last-mentioned  day,  and  at  the  time  the  said  writs  were 
issued,  the  said  company's  principal  office  and  place  of  business  was  at 

,  in  the  said  county  of  \state  the  reasons  for  issuing  the  fi. 

fas.,  if  more  than  one,  into  the  other  counties']. 

6.  On  the day  of last  [or  "  instant"]  the  said  sheriff  of 

returned  to  the  said  writ  to  this  court  that  the  said  company  had 

no  goods  or  chattels  in  his  bailiwick  whereof  the  said  slierifF  could 
cause  to  be  made  the  monies  and  interest  mentioned  in  the  said  writ  to 
him  directed,  or  any  part  thereof,  according  to  the  exigency  of  the 
said  writ. 

7.  The  other  sheriffs  to  whom  the  said  writs  of  fi.  fa.  were  respec- 
tively directed  as  aforesaid  made  similar  returns  of  nulla  bona  to  the 
said  writs  to  them  respectively  directed  as  aforesaid,  which  returns  were 
made  respectively  on  the day  of and  the day  of . 

8.  The  said  judgment  remains  unsatisfied,  and  the  sum  of  £ is 

due  and  owing  thereon  to  the  plaintiff. 

9.  I  have,  since  the  said  judgment  was  obtained,  made  many  in- 
quiries from  persons  connected  with  the  said  cora])any  and  likely  to  be 

informed  on  the  subject,  and  particularly  from of and 

of [state  the  names  of  some  of  the  persons,  and  show  hoto  they 

are  connected  tvith  the  company'],  as  to  whether  the  said  company  have 
any  property  or  effects  to  satisfy  the  said  judgment  or  any  part  thereof, 
and  from  such  inquiries  I  verily  believe  that  any  writ  of  execution 
against  the  property  or  effects  of  the  said  company  would  be  wholly 
ineffectual  and  unavailing.  [It  must  be  shown  that  due  diligence  has 
been  used  to  discover  property  of  the  company,  and  to  obtain  satisfac- 
tion from  them ;  see  ante,  644,  and  cases  there  cited.  In  some  cases  it 
wiU  be  as  well  to  set  out  the  result  of  the  inquiries,  as  thus :] 

10.  One ,  on  the day  of last,  being  then  one  of  the 

directors  of  the  said  company,  informed  me  that  the  said  company 
had  mortgaged  all  their  property  and  effects,  and  had  nothing  what- 
ever to  pay  or  satisfy  the  said  judgment,  which  information  I  believe 
t-o  be  true. 

11.  I  verily  believe  that  the  only  means  the  plaintiff  has  of  obtain- 
ing satisfaction  of  the  said  judgment  against  the  company  is  by  pro- 
ceeding against  the  individual  shareholders  thereof. 

12.  All  due  diligence  and  means  have  been  used  to  obtain  satisfac- 
tion of  the  said  judgment  from  the  said  company  by  issuing  execution 
against  them  and  otherwise,  and  I  verily  believe  that  the  said  com- 

Eany  had  not  at  the  date  of  the  said  judgment,  nor  at  any  time  since 
ave  they  had,  any  lands,  chattels,  goods,  property  or  eflects  whereon 
the  amount  of  the  said  judgment  or  any  part  thereof  can  be  levied. 

13.  It  appears  from  the  register  of  shareholders  now  kept  by  the 
said  company  under  the  acts  of  parliament  in  that  behalf,  that  C.  D.  of 

is  the  holder  of shares  in  the  said  company,  and  that  the 

whole  amount  of  the  said  shares  have  not  been  paid  up,  but  that  there 


(a)  Execution  should  be  issued  into  all  the  counties  in  ??hich  there  is  any 
probability  of  its  being  executed. 
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remains  to  be  paid  on  and  in  respect  of  each  of  such  shares  the  sum  of 
£ towards  the  capital  of  the  said  company  (a). 

14.  The  paper  writin<^  hereunto  annexed  marked  (A)  is  an  extract 
from  the  said  Register  Book  which  relates  to  the  said  C.  D. 

15.  I  verily  believe  that  the  said  C.  D.  now  is  a  shareholder  in  the 
said  company  as  aforesaid,  and  that  he  was  such  on {b). 

16.  On  the day  of ,  185 — ,  I  personally  (c)  \as  the  case 

may  be]  served  the  said with  a  true  copy  of  the  notice  hereunto 

annexed,  marked  (B)  \annex  a  copy  of  the  notice  of  motion']. 


6.  Itule  Nisi  on  such  Application. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

B.       ^      Upon  reading  the  affidavit  of and  the  judgment 

V.        (roll  in  this  cause,  it  is  ordered,  that of ,  m  the 

The (  county  of ,  upon  notice  of  this  rule  to  be  given  to  him, 

Company.^  shall  upon  the  day  of show  cause  why  the 

plaintiff  should  not  be  at  liberty  to  issue  a  scire  facias  (</)  for  the  pur- 
pose of  having  execution  against  him  upon  the  said  judgment  to  the 
extent  of  the  monies  now  remaining  to  be  paid  on  or  in  respect  of  his 

shares  in  the company  aforesaid  towards  the  capital  of  the  said 

company.     Upon  the  motion  of  Mr. . 

By  the  CJourt 


7.  Scire  Facias  in  the  Tike  Case  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  C.  D.  of ^ 

in  the  county  of ,  greeting:  Whereas  A.  B.  on ,  in  our  court 

of  Queen's  Bench  [or  "  C.  P."  or  ''  Exch.  of  Pleas"],  by  the  judg- 
ment of  the  same  court,  recovered  against  the company  £ , 

whereof  the  said  company  are  convicted :  And  now  on  behalf  of  the 
said  A.  B.  in  our  same  court,  we  are  informed,  that  the  said  company 
were  and  are  incorporated  and  made  a  body  corporate  under  and  by 


(a)  In  the  case  of  Devereux  v.  Kilkenny,  Sfc.  Railw.  Co.  (5  Exch.  842 ; 
20  L.  J.,  Exch.,  37 ),  Mr.  Baron  Parke  said,  "  In  a  sci.  fa.  I  apprehend  it 
will  be  necessary  to  state  that  which  must  come  as  preliminary  matter,  be- 
fore the  court  exercises  its  jurisdiction  at  all  by  issuing  a  sci.  fa.  against  a 
person  who  has  not  paid  his  calls,  that  execution  at  law  has  issued  against 
the  property  and  effects  of  the  company,  and  that  there  has  not  been  found 
sufficient  whereon  to  levy  such  execution."  The  sci.  fa.  should  also  state 
that  the  party  sought  to  be  charged  is  a  shareholder  in  the  company,  the 
amount  of  his  shares,  and  what  he  has  paid  on  each  of  them :  (see  Id.)  By 
the  C.  L.  P.  Act,  1852,  s.  132,  the  writ  of  sci.  fa.  is  to  be  tested,  directed 
and  proceeded  upon  in  like  manner  as  writs  of  revivor. 

(6)  The  date  of  the  return  of  the  sheriff  of  nulla  bona  to  the  execution 
against  the  company  :  (see  Nixon  v.  Green,  11  Exch.  550 ;  25  L.  J.,  Exch., 
209.) 

(c)  The  notice  need  not  be  personally  served ;  but  the  notice  should  be 
brought  home  to  the  shareholder :  (see  post,  649,  n.) 

(d)  The  court  may  allow  concurrent  writs  to  be  issued  against  share- 
holders. {Nixon  v.  Brownlowe,  26  L.  J.,  Exch.,  12  ;  and  see  Burmester  v. 
Cropton,  3  Exch.  397.) 
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virtue  of  The  Act,  185—  (state  the  short  title  of  the  act.     If 

it  has  not  one,  set  out  the  title  of  it),  by  the  name  of  The Com- 
pany :  And  that,  on  the day  of ,  a.d.  185 — ,  execution  was 

duly  issued  out  of  our  said  court  on  the  said  judgment  against  the 
property  and  effects  of  the  said  company,  but  that  there  could  not  be 
found  suflScient  or  any  property  or  effects  whereon  to  levy  such  execu- 
tion, or  any  part  thereof:  And  that  execution  of  the  said  judgment  still 
remains  to  be  made  to  the  said  A.  B.:  And  that  you  the  said  C.  Z>.  are 

the  holder  of  and  entitled  to (a)  shares  in  the  capital  of  the  said 

company,  and  that  your  name  has  been  and  is  entered  in  the  register 
of  shareholders  kept  by  the  said  company,  under  the  act  of  parliament 
in  that  behalf,  as  the  person  entitled  to  the  said  shares  in  the  said 
company  and  each  of  them,  and  that  there  still  remains  unpaid  on  and 
in  respect  of  each  of  your  said  shares  towards  the  capital  of  the  said 

company,  to  wit,  £ (a) ;  Wherefore  the  said  A.  B.  hath  humbly 

besought  us  to  provide  him  a  proper  remedy  in  this  behalf,  and  our  said 

court  having  on  the day  of ,  a.d.  185—,  ordered,  according  ' 

to  the  statute  in  such  case  made  and  provided,  that  the  said  A.  B. 
should  be  at  liberty  to  issue  a  writ  of  scire  facias  for  the  purpose  of 
having  execution  against  you  the  said  C.  D.  upon  the  said  judgment 
to  the  extent  of  the  said  monies  remaining  to  be  paid  on  or  in  respect 
of  your  said  shares  in  the  said  company  towards  the  capital  of  the 
said  company,  and  we,  being  williug  that  what  is  just  and  right  in 
this  behsdf  should  be  done,  command  you  that,  within  eight  days 
after  the  service  of  this  writ  upon  you,  inclusive  of  the  day  of  such 
service,  you  appear  in  our  said  court  of  Q.  B.  \or  '*  C.  P."  or  "  Exch. 
of  Pleas"]  to  show  cause,  if  you  have  or  know  of  anything  to  say  for 
yourself,  why  the  said  A.  B.  ought  not  to  have  execution  against  you 
the  said  C.  jD.  of  the  said  judgment,  according  to  the  force,  form  and 
effect  of  the  said  recovery,  and  of  the  statute  in  such  case  made  and 
provided,  to  the  extent  of  the  monies  remaining  to  be  paid  on  and  in 
respect  of  your  said  shares  in  the  said  company  towards  the  capital  of 
the  said  company  :  And  take  notice,  that  in  default  of  your  so  doing 

the  said  A.  B.  may  proceed  to  execution.     Witness  {name  of 

chief  jtistice,  or  in  Exchequer  of  chief  baron  (b) ),  at  Westminster, 
the day  of ,  a.d. . 


8.  Declaration  thereon. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

"^     A.  B.,  by  P.  A.  his  attorney,  sued  out  a  writ  of  scire  facias 

(vemie)  >  against  C.  D.  as  follows :  Victoria  [&c.  here  copy  the  urrit 
to  wit.  3  (f  scire  facias^ :  And  the  said  C.  D.  has  appeared  to  the  said 
writ ;  and  the  said  A.  B.  prays  that  execution  may  be  adjudged  to  him 
against  the  said  C.  D.  of  the  said  judgment,  according  to  the  force, 
form  and  effect  of  the  said  recovery,  and  of  the  statute  in  such  case 
made  and  provided,  to  the  extent  of  the  monies  remaining  to  be  paid 
on  and  in  respect  of  the  said  C.  D.'%  shares  in  the  said  company  towards 
the  capital  of  the  said  company. 

(a)  This  is  traversable :  (see  Devereux  v.  Kilkenny,  Sfc.  Railw.  Co.,  ante, 
646.) 

(6)  By  the  C.  L.  P.  Act,  1852,  s.  132,  the  writ  must  be  tested  in  the  same 
way  as  a  writ  of  revivor ;  viz.,  on  the  day  of  its  issuing. 
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Skct.  V. — Insurance  Companies  Registehed  under 
7&8  Vict.  Clio  (a). 


1.  Writ  of  Summons  and  other  Proceedings. 

The  writ  of  summons  and  forms  of  other  proceedings,  including  the 
execution  against  the  property  of  the  corporation,  are  the  same  as  in 
ordinary  cases,  see  the  notes,  ante,  38.  The  company  should  be  de- 
scribed in  the  writ  and  proceedings  by  the  name  in  which  they  have 
been  registered.  It  is  usual,  though  not  necessary,  (see  Woolfv.  City 
Steam  Boat  Company,  7  C.  B.  103 ;  6  D.  &  L.  606,)  to  add  the  term 
"  registered"  after  stating  their  name. 


2.  Declaration  at  the  Suit  of  an  Insurance  Company  against  a 
Shareholder'  for  Calls,  under  7^8  Vict.  c.  110,  s.  55  (b). 

In  the  Q.  3.  ["  C.  P."  or  "  Exch.  uf  Pleas."] 

The day  of ,  a.d.  18—. 

to  wit.     The  • company,  being  a  joint  stock  company, 

formed  for  the  purpose  of  carrying  on  the  business  of  insurance  under 
the  act  passed  in  the  eighth  year  of  the  reign  of  her  Majesty,  chapter 
110,  and  other  acts  amending  the  same  and  relating  to  such  companies, 

by their  attorney,  sue  C.  D.,  for  that  the  defendant  at  the  time 

of  the  commencement  of  this  suit,  as  the  holder  of shares  in  the  said 

company,  was  indebted  to  the  said  company  in  the  sum  of  £ 

for  certain  instalments  of  capital  then  due  and  payable  in  respect  of 
the  said  shares,  and  the  defendant  bath  not  paid  the  same ;  and  the 
said  company  claim  £ . 


3.  (Scire  Facias  against  a  Member  of  such  Company  under  7^8 
Vict.  c.  1 10,  s.  66,  on  a  Judgment  against  the  Company. 

A  form  may  be  readily  framed  from  that  of  a  scire  facias  under  the 
8  &  9  Vict.  c.  16,  s.  36,  ante,  646.  The  judgment  creditor  may  issue 
this  writ  under  this  66th  section  without  leave  of  the  court  or  a  judge 
for  that  purpose:  (see  Marson  v.  Lund,  20  L.  J.,  Q,  B.,  191.)  In 
general,  it  is  best  to  proceed  under  the  68th  section,  the  forms  as  to 
which  see  infra. 


(a)  It  was  questionable,  whether  Insurance  Companies  registered  under 
the  7  &  8  Vict.  c.  110,  were  within  the  "Joint  Stock  Companies  Act,  1856," 
(19  &  20  Vict.  c.  47,)  and  whether  the  7  &  8  Vict.  c.  110,  was  not  entirely 
repealed  by  that  act,  and  insurance  companies  left  unregulated  by  either 
statute.  The  better  opinion  would  seem  to  be,  that  they  were  not  within  the 
19  &  20  Vict,  and  that  the  7  &  8  Vict.  c.  110,  remained  in  force  as  to  them  ; 
but  the  question  was  set  at  rest  by  the  20  &  21  Vict.  c.  80,  by  which  it  is 
enacted,  that  the  Joint  Stock  Company's  Act,  1856,  is  not  to  be  deemed  to 
repeal  the  7  &  8  Vict.  c.  110,  &c.,  as  respects  insurance  companies. 

(6)  This  short  form,  excepting  its  commencement  and  conclusion,  is 
sanctioned  by  the  55th  section  of  the  7  &  8  Vict.  c.  110.  See  2  Pr.  10th  ed. 
1109. 
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4.  Notice  to  a  Shareholder  of  Insurance  Company  under  7  6f  8  Vict, 
c.  110,  s.  68,  that  an  Application  will  be  made  for  leave  to  issue 
Execution  against  him  on  a  Judgment  against  the  Company  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 
tA.B.  plaintiflP, 
Between  <         and 

C  The Insurance  Company,  defendants. 

Whereas  a  judgment  was  on obtained  in  her  majesty's  court  of 

Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]  for  £ ,  in  an  action  brought 

by  the  above-named  plaintiff  against  the  above-named  defendants, 


(6)  See  the  66th,  67th  and  68th  sections  of  7  &  8  Vict  c.  110,  and  the 
observations  in  2  Pr.  10th  ed.  1106,  1107,  &c. 

The  plaintiff  may  proceed  by  scire  facias  against  the  shareholder  under 
the  66th  section  of  the  Act  without  leave  of  the  court  or  a  judge  for  that 
purpose  (see  Marson  v.  Lund,  20  L.  J.,  Q.  B.,  191 ;  see  as  to  the  form  of  it, 
ante,  648),  but  in  general  it  is  best  to  proceed  under  the  68th  section.  He  is 
entitled  so  to  proceed  either  by  scire  facias  or  motion  against  any  of  the  share- 
holders, and  is  not  bound  to  proceed  against  the  shareholders  for  the  time 
being  before  he  proceeds  against  those  who  were  shareholders  at  the  time 
of  the  contract,  for  the  breach  of  which  the  judgment  was  obtained.  (Hill 
V.  London  and  County,  8fc.  Co.,  2  Jur.,  N.  S.,  1074;   1  H.  &  N.  398.) 

A  rule  or  order  for  liberty  to  proceed  without  a  scire  facias  will  not 
be  granted  unless  the  judgment  creditor  has  used  due  diligence  to  obtain 
satisfaction  from  the  assets  of  the  company,  and  he  must  show  by  affidavit 
that  he  has  used  such  diligence  and  taken  all  reasonable  pains  to  obtain 
satisfaction :  (see  Thompson  v.  The  Universal  Salvage  Co.,  3  Exch.  310 ;  Peart 
V.  Same,  18  L.  J.,  C.  P.,  23;  Mackenzie  v.  Sligo,  Sfc.  Railw.  Co.,  24  L.  J., 
Q.  B.,  17;  King  v.  Parental,  Sfc.  Co.,  11.  Exch.  443;  25  L.  J.,  Exch.  18; 
Ridgway  v.  Security,  Mutual,  Sfc.  Society,  18  C.  B.  686;  and  see  2  Pr.  10th 
ed.  1108.) 

Where  the  affairs  of  the  company  are  being  wound  up  under  the  11  &  12 
Vict  c.  45  (unrepealed  as  to  companies  registered  under  the  Joint-Stock 
Companies  Act  1856),  the  court  or  a  judge  may  still  give  the  plaintiff  leave 
to  proceed  under  the  68th  sect,  of  the  1  &  2  Vict  c.  110,  where  no  official 
manager  has  been  appointed  {Hill  v.  London,  8(c.  Co.,  2  Jur.,  N.  S.,  1074, 
Exch.),  and  it  would  seem  to  be  the  same  if  a  manager  has  been  appointed, 
fid.)  But  where  such  manager  has  been  appointed,  the  plaintiff  must,  in 
the  first  instance,  prove  his  debt  before  the  master:  (see  7  &  8  Vict  c.  110, 
s.  73 ;  2  Pr.  10th  ed.  1143,  1144,  and  cases  ihere  cited  ;  and  see  Hutchinson 
V.  Haseling,  26  L.  T.  274.)  But  the  omission  to  prove  catmot  be  pleaded  in 
bar  to  a  scire  facias  against  the  shareholder.  {Mackenzie  v.  Sligo,  ^c.  Co.,  18 
Q.  B.  862.)  The  proper  mode  of  stopping  the  proceedings  would  be  to 
apply  to  a  judge  for  an  order  to  stay  them  until  proof  made.     (Id.) 

The  notice  to  the  shareholder  of  the  intended  application  need  not  be 
personally  served  (see  per  IVilles,  J.,  in  Morisse  v.  Royal  B.  Bank,  1  C.  B., 
N.  S.,  79) ;  service  on  a  footman  or  servant  at  the  party's  residence 
would,  it  seems,  suffice :  (see  Id. ;  Doe  v.  Marsh,  4  T.  R.  464.)  At  all  events, 
all  that  is  necessary  is,  that  the  party  should  have  ten  day's  notice  so  brought 
home  to  him  as  to  enable  him  to  appear  to  show  cause  against  the  appli- 
cation. ( Turner  v.  Metropolitan  Live  Stock  Co.,  17  L.  J.,  Exch.,  264,  per 
Alderson,  B.) 

If,  after  a  notice  given,  a  summons  is  in  pursuance  of  it  taken  out  and 
dismissed,  the  notice  will  be  exhausted,  and  a  second  notice  must  be  given 
in  order  to  make  another  application.  {Corder  v.  The  Universal  Gas  Light 
Co.,  6  C.  B.  19 ;  17  L.  J.,  C.  P.,  305  ;  Edwards  v.  The  Cameron's  Railw.  Co., 
15  Jur.,  Exch.,  470.)     It  seems  such  second  application  may  be  made  if  the 

FF 
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being  an  insurance  company  completely  registered  under  the  statute 
passeid  in  the  eiglith  year  of  the  reign  of  her  present  majesty,  intituled 
"An  Act  for  the  Registration,  Incorporation  and  Regulation  of  Joint- 
stock  Companies  :"  And  whereas  the  said  plaintiff  hath  used  due  dili- 
gence to  obtain  satisfaction  of  the  said  judgment  against  the  property 
and  effects  of  the  said  company,  but  there  is  not  any  property  nor  are 
there  any  effects  of  the  said  company  from  or  out  of  which  the  said 
judgment,  or  any  part  thereof,  can  be  satisfied  :  And  whereas  you  C.  D. 
are  a  shareholder  for  the  time  being  of  the  said  company  \or  "  were  a 
shareholder  in  the  said  company  at  the  time  when  the  contract  or  en- 
gagement with  the  above-named  plaintiflp,  for  which  the  said  judgment 
was  obtained,  was  entered  into,"  or  "  became  a  shareholder  in  the  said 
company  during  the  time  the  said  contract  or  engagement  with  the 
above-named  plaintiff  for  which  the  said  judgment  Avas  obtained  re- 
mained unexecuted  or  unsatisfied,"  or  "  where  a  shareholder  in  the  said 
company  at  the  time  the  said  judgment  was  obtained,"  as  the  case 
may  be.]  Now  I  do  hereby,  as  the  attorney  for  the  above-named 
plaintiff,  give  you  notice  that,  ujion  the  expiration  of  ten  days  from  the 
date  of  the  service  of  this  notice  upon  you,  or  as  soon  after  the  expi- 
ration thereof  as  conveniently  may  be,  a  motion  will  be  made  in  her 
majesty's  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"] 
nnder  the  act  of  parliament  in  that  behalf  [or  (a)  "  an  application  to 
one  of  the  judges  {or  '  barons')  thereof"],  for  a  rule  [or  "summons"] 
calling  upon  you  to  show  cause  why  execution  should  not  issue  against 

you  upon  the  said  judgment.     Dated . 

P.  A.  attorney  for  the  above-named  plaintiff. 
To  a  D.  of ,  and  E.  F.  of (b). 


5.  Affidavit  in  support  of  such  an  Application  against  a  Member  for 
the  time  being. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 
<  A.  B.  plaintiff, 
Between  •?         and 

( Insurance  Company,  defendants. 

I,  C.  D.  of ,  ,  make  oath  and  say  as  follows,  that  is  to 

say,  ^ 

1.  I  am  the  attorney  for  the  plaintiff  in  this  action  [or  if  made  hy 

the  clerk  to  the  attorney,  "  I  am  the  managing  clerk  to ,  the 

plaintiff's  attorney  in  this  action,  and  have  had  and  still  have  the 
management  thereof."] 

2.  This  action  was  commenced  by  writ  of  summons,  on  the 

day  of ,  185 — ,  and  the  said  defendants,  at  the  time  of  the  con- 
tracting of  the  debt  and  accruing  of  the  causes  of  action  for  which 

first  failed  on  the  ground  of  a  defect  in  the  notice ;  and  the  non-payment 
of  the  costs  of  dismissal  of  the  first  application  will  not  in  general  be  a 
ground  for  refusing  the  second.  {Corder  v.  The  Universal  Gas  Light  Co., 
supra.) 

(a)  It  seems  that  a  notice  in  the  alternative  of  a  motion  to  the  court  or 
application  to  a  judge  will  be  good.  {Powis  v.  Harding,  26  L.  J.,  C.  P., 
107.) 

(6)  It  seems  that  a  joint  notice  to  two  shareholders  is  good  for  an  appli- 
cation or  motion  against  one  of  them.  {Powis  t.  Harding,  Dossett  v.  Same, 
Bendy  v.  Same,  26  L.  J.,  C.  P.,  107.) 
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this  action  was  brought,  were  and  from  thence  continnallj'  have  been 
and  still  are  formed  for  the  purpose  of  insurance  and  an  insurance 
company  completely  registered  under  the  statute  passed  in  the  eighth 
year  of  the  reign  of  her  present  majesty  for  the  registration,  incorpo- 
ration and  regulation  of  joint  stock  companies,  and  that  their  regis- 
tered name  is  The Company. 

3.  The  said  company  never  was  nor  is  it  incorporated  by  act  of  par- 
liament or  charter,  nor  has  the  liability  of  its  members  been,  or  is  the 
same  restricted  by  virtue  of  any  letters  patent,  or  otherwise  howsoever 
to  my  knowledge  or  belief. 

4.  A  verdict  was  obtained  in  this  action  on  the day  of 

last,  and  judgment  was  signed  thereon  on  the day  of last,  a 

fieri  facias  against  the  property  and  effects  of  the  said  company  was 

duly  issued  out  of  this  court  on  the  said  judgment  on  the day  of 

last,  directed  to  the  sheriff  of ,  for  the  levying  of  the  monies 

recovered  by  the  said  judgment,  and  the  same  was  delivered  to  the  said 

sheriff  on  the day  of last,  with  instructions  to  execute  the 

same  as  quickly  as  possible,  and  the  said  writ  was  duly  indorsed  with  a 
direction  to  levy  £ [&c.  as  in  indorsement], 

6.  On  the  said  last-mentioned  day  the  said  company's  office  and 

place  of  business  was  at ,  within  the  said  county,  and  I  believe 

that  the  said  company  had  not  then  any  other  office  or  place  of  busi- 
ness. 

6.  On  the  day  of last,  the  said  sheriff  made  his  return  to 

the  said  writ,  and  thereby  returned  that  the  said  company  had  no  goods 
or  chattels  in  his  bailiwick  whereof  he  could  cause  to  be  made  the 
monies  and  interest  mentioned  in  the  said  writ  of  ii.  fa.,  or  any  part 
thereof,  according  to  the  exigency  of  the  said  writ. 

7.  The  said  sheriff's  officer  who  attempted  to  execute  the  said  writ 
informed  me  that  he  used  due  diligence  in  endeavouring  to  execute  the 
same,  but  was  unable  to  do  so,  and  which  information  I  verily  believe 
to  be  true  (a).  [State  any  other  facts  tending  to  show  that  due  dili- 
gence has  been  used  to  obtain  satisfaction  of  the  judgment  by  execution 
ji'om  the  company  (A).] 

8.  The  said  judgment  remains  unsatisfied,  and  the  sum  of  £ is 

due  and  owing  thereon  to  the  said  plaintiff. 

(fl)  In  some  cases  it  may  be  advisable  to  get  the  sheriff's  officer  to  make 
an  affidavit  that  he  used  due  diligence  in  endeavouring  to  execute  the  writ : 
(see  King  v.  Parental,  Sfc,  ivfra.) 

{b)  It  is  necessary  for  the  plaintiff  to  show  by  affidavit  primd  facie  that  he 
has  taken  all  reasonable  pains  to  obtain  satisfaction  from  the  effects  of  the 
company,  or  that  there  are  none :  (see  King  v.  Parental,  ^c.  Co.,  1 1  Exch. 
443;  25  L.  J.,  Exch.,  18;  Thompson  v.  Universal  Salvage  Co.,  3  Exch.  310; 
18  L.  J.,  Exch.,  242  ;  Hitching  v.  Kilkenny,  ^c.  Railw.  Co.,  4  E.  &  B.  119; 
24  L.  J.,  Q.  B„  17.)  On  an  application  founded  on  affidavits  stating  that 
afi.fa.  was  issued  by  the  plaintiff  against  the  goods  of  the  company,  and 
placed  in  the  sheriff's  hands  to  be  executed ;  that  the  sheriff  returned  nulla 
bona ;  that  the  chief  office  of  the  company  was  closed,  and  that  no  business, 
to  the  best  of  deponent's  belief,  was  earned  on  there,  and  that  he  believed 
that  any  execution  against  the  property  and  effects  of  the  company  would 
be  wholly  unavailing ;  it  was  held,  that  the  facts  disclosed  did  not  show  that 
the  plaintiff  had  used  due  diligence  to  obtain  satisfaction  of  the  judgment  by 
execution  against  the  company,  since  there  was  no  affidavit  by  the  sheriff's 
officer  showing  what  he  had  dotie  under  the  writ.  (King  v.  Parental,  Sfc, 
supra.)  On  the  other  hand,  affidavits  of  a  director  of  the  company,  stating 
that  on  a  certain  day  the  company  discontinued  to  carry  on  its  business  and 

F  r  2 
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9.  I  have  since  the  said  judgment  was  obtained  made  many  inquiries 
from  persons  connected  with  the  said  company,  and  likely  to  be  in- 
formed on  the  subject,  and  particularly  from of ,  and of 

[state  the  names  of  some  of  the  persons,  and  show  how  they  are 

connected  with  the  company^  as  to  whether  the  said  company,  at  the 
time  of  the  recovery  of  the  said  judo;ment  or  since,  have  had,  or 
whether  they  now  have,  any  goods,  chattels  or  monies,  or  other  pro- 
perty or  effects,  to  satisfy  the  said  judgment  or  any  part  thereof;  and 
from  such  inquiries  I  verily  believe  that  the  said  company,  at  the  time 
of  the  recovery  of  the  said  judgment,  had  not,  and  that  they  have 
never  since  had,  any  goods,  chattels,  monies,  property  or  effects  what- 
ever, and  I  verily  believe  that  any  writ  of  execution  against  the  pro- 
perty' and  effects  of  the  said  company  would  be  wholly  unavailing  and 
ineffectual.  [7n  some  cases  it  may  he  as  well  to  set  out  the  result  of 
the  inquiries,  as  thus :] 

10.  On  the day  of last,  one ,  one  of  the  then  di- 
rectors of  the  said  company,  informed  me,  in  answer  to  inquiries  made 
by  me,  that  the  company  had  mortgaged  all  their  property  and  effects, 
and  therefore  could  not  pay  or  satisfy  the  said  judgment,  or  any  part 
thereof,  which  information  I  believe  to  be  true. 

11.  I  verily  believe  that  the  only  means  of  obtaining  satisfaction  of 
the  plaintiff's  claim  against  the  company  is  by  proceeding  against  the 
individual  shareholders  of  the  company. 

12.  All  due  diligence  and  means  have  been  used  to  obtain  satisfac- 
tion of  the  said  judgment  from  the  said  company,  by  execution  against 
the  property  and  effects  of  the  said  company. 

13.  The  name  of  C.  D.  of is  inserted  in  a  return  filed  under 

the  said  statute  7  &  8  Vict.  c.  110,  by  the  directors  of  the  said  com- 
pany, on  the day  of ,  18^ — ,  with  the  registrar  of  joint  stock 

companies,  as  having  executed  the  deed  of  settlement  of  the  said  com- 
pany on  the day  of ,  185 — ,  as  a  shareholder,  and  I  am  in- 
formed and  verily  believe  that  the  said  C.  D.  did  on  or  about  that  day 
execute  that  deed  (a). 

14.  I  obtained  the  document  hereunto  annexed,  marked  (A),  from 
the  office  of  the  registrar  of  joint  stock  companies,  and  the  same  is  a 
certified  extract  from  the  said  return  (6).* 

was  wholly  insolvent,  and  that  its  funds,  property  and  assets  were  and  had 
since  continued  totally  exhausted,  and  that  there  were  no  funds,  property  or 
assets  of  or  belonging  to  the  company,  or  any  other  means  whatsoever,  from  or 
by  which  the  plaintiff  could  recover  or  enforce  payment  of  the  judgment  debt ; 
and  of  the  sheriff's  officer  to  whom  a.fi.fci.  against  the  company  had  been 
delivered  for  execution,  stating  that  he  went  to  the  only  place  in  London 
where  the  company  had  carried  on  its  business  and  found  the  place  deserted, 
and  from  information  and  personal  inspection  ascertained  that  they  had  no 
goods  or  property  there,  were  held  sufficient  to  entitle  the  judgment  cre- 
ditor to  execution  against  a  shareholder  under  the  7  &  8  Vict.  c.  110,  s.  68. 
(Ridgway  v.  Security,  Sfc.  Society,  18  Com.  B.  686.) 

(a)  It  is  necessary  to  show  that  he  is  a  person  who  has  actually  executed 
the  deed  of  settlement,  or  some  deed  referring  thereto,  according  to  the  de- 
finition of  the  term  shareholder  in  the  3rd  sect,  of  the  7  &  8  Vict.  c.  110: 
(see  Badley  v.  Universal,  Sfc.  Co.,  26  L.  J.,  C.  P.,  87.) 

{b)  The  return  of  the  names  of  the  shareholders,  made  in  pursuance  of 
the  Act,  is  suflScient  prima  facie  evidence  that  a  party  named  therein  is  a 
shareholder,  so  as  to  warrant  an  order  for  issuing  execution  against  him  under 
this  section.  (Turner  v.  The  Metropolitan  Live  Stock  Co.,  17  L.  J.,  Exch., 
261 ;  Corder  v.  The  Universal  Gas  Light  Co^  supra.) 
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16.  No  transfer  of  the  said said  share  has  ever  been  registered 

with  the  said  registrar  (a),  and  I  verily  believe  that  the  said  C.  D.  has 
ever  since  the  • day  of  ,  185 — ,  been,  and  now  is,  a  share- 
holder in  the  said  company. 

16.  On  the day  of ,  185—,  I  [personally  {b),  or  according 

to  the  fact, '[  served  the  said  C  D.  with  a  true  copy  of  the  notice  here- 
unto annexed,  marked  (B)  [annex  a  copy  of  the  notice  of  motion]. 

Sworn  [&c.  as  usual,  see  post,  '^  Affidavits."] 


6.  Affidavit  in  support  of  such  an  Application  against  a  former 
Shareholder  of  the  Company. 

[Proceed  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus:] 

15.  On  the day  of ,  185 — ,  the  directors  of  the  said  com- 
pany, under  the  said  act  of  parliament,  the  7  &  8  Vict.  c.  110,  returned 
to  the  said  registrar  of  joint  stock  companies  that  the  said  C.  D.  had 
transferred  his  said  share  to  one  E.  F. 

16.  The  document  hereunto  annexed,  marked  (C),  is  a  certified  ex- 
tract from  the  said  return,  which  I  obtained  from  the  office  of  the  said 
registrar. 

17.  There  is  no  other  return  made  to  the  said  registrar  of  any  trans- 
fer of  the  said  share  of  the  said by  the  said . 

18.  This  action  was  and  is  brought  by  the  plaintiff  as  the  holder  of 
the  bill  of  exchange  set  out  in  the  first  count  of  the  declaration  in  this 
cause  against  the  defendants  as  the  indorsers  of  the  said  bill,  and  for  no 
other  cause. 

19.  The  said  defendants  indorsed  the  said  bill  to  the  said  plaintiff,  as 
mentioned  in  the  said  declaration,  on  the day  of last. 

20.  I  verily  believe  that  on  and  before  such  last- mentioned  day 
the  said  C.  D.  was  a  member  of  and  shareholder  in  the  said  company  : 
And  I  verily  believe  that  the  said  C.  D.  was  a  shareholder  of  the  said 
company  at  the  time  when  the  contract  or  engagement  for  which 
the  judgment  in  this  action  was  obtained  was  entered  into:  And  I 
verily  believe  that  the  said  C.  D.  has  not  ceased  to  be  a  shareholder  in 
the  said  company  for  three  years  last  past.  [Verify  the  service  of  the 
notice  as  in  the  preceding  form.  This  affidavit  can  readily  be  altered 
to  suit  the  case  of  a  shareholder  during  the  time  such  contract  or  en- 
gagement was  unexecuted  or  unsatisfied^  or  was  a  shareholder  at  the 
time  of  the  judgment  being  obtained.] 


7.  Rule  to  show  Cause  why  Execution  should  not  issue  against  a 
Shareholder  of  a  Company  registered  under  the  7^8  Vict, 
c.  110,  s.  68. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

the day  of ,  18 — . 

B.         '\      Upon  reading  the  affidavit  of ,  and  the  judgment 

V.  f  roll  in  this  cause,  it  is  ordered,  that  C.  D.  of ,  in  the 

The T  county  of ,  one  of  the  registered  shareholders  of  the 

Company.  )  said  company,  upon  notice  of  this  rule  to  be  given  to 


(a)  See  7  &  8  Vict.  c.  110,  ss.  11  and  13. 
(6)  See  ante,  649,  note. 
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him,  shall,  upon  the daj'  of  ,  show  cause  why  the  plaintiff 

should  not  be  at  liberty  to  issue  execution  against  the  said  C.  D., 
upon  the  judgment  obtained  in  this  action,  in  pursuance  of  the  sta- 
tute 7  &  8  Vict.  c.  1 10,  the  said  C.  D.  being  a  shareholder  [for  the 
time  being  of  the  said  company],  and  why  the  said  C.  D.  should 
not  pay  to  the  plaintiff  the  costs  of  this  application.     Upon  the  motion 

of  Mr. . 

By  the  Court. 

8.  Huh  absolute  thereon. 
This  may  be  readUy  framed  from  the  terms  of  the  rule  nisi. 


9.  Summons  and  Order  of  a  Judge  thereon  (a). 
These  may  be  readily  framed  from  the  terms  of  the  rule  nisi,  supra. 


10,  Ca.  Sa.  against  a  Shareholder  under  7  Jf  8  Vict.  c.  1 10,  s.  68  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 

,  greeting:  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same  and  take 
C  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so 
that  j'ou  may  have  his  body  before  us  [or  in  C.  P.  "  our  justices,"  or 
in  Exch.  "  before  the  barons  of  our  Exchequer"],  at  Westminster, 

immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £ ,  which 

the  said  A.  B.  on ,  in  our  court  of  Queen's  Bench  {or  "  C.  P." 

or  "  Exch.  of  Pleas"],  recovered  against  the  Company  in  an 

action  prosecuted  by  him  in  that  court  against  the  said  company, 

whereof  the  said  company  is  convicted,  the  said Company  being 

an  insurance  company  completely  registered  under  the  act  for  the 
registration,  incorporation  and  regulation  of  joint  stock  companies, 
and  it  having  been  shown  to  our  said  court  that  the  said  C.  2>.  is  a 
shareholder  of  the  said  company,  and  a  rule  of  the  said  court  [or 
"an  order  of  one  of  the  judges  {or  'barons')  of  the  said  court"] 
having  been  duly  obtained  for  issuing  execution  against  the  said 
C  D.  as  such  shareholder,  upon  the  said  judgment,  in  pursuance  of 

the  said  statute,  together  with  interest  on  the  said  £ ,  at  the  rate 

of  four  pounds  per  centum  per  annum,  from  the day  of  , 

A.D. ,  on  which  day  the  said  judgment  was  entered  up;  and  have 

you  there  then  this  writ.     Witness {name  of  chief  justice,  or  if 

in  Exch.  of  chief  baron),  at  Westminster,  the  day  of , 

A.D.  . 


11.  Ft.  Fa.  in  the  like  Case. 

A  form  may  be  readily  framed  from  the  ordinary  one  and  from  the 
ca.  sa.,  supra. 

(a)  See  Edwards  v.  The  Cameron's  Railw.  Co.,  15  Jur.,  Exch.,  470,  as  to 
a  judge  of  another  court  having  jurisdiction. 

(6)  See  a  fuller  form  used  in  Corder  v.  The  Universal  Gas  Light  Co.,  18 
L.  J.,  C.  P.,  90;  6  C.  B.  19. 
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12.  Affidavit  under  "  The  Joint  Stock  Companies'  Winding-up  Act, 
1848,"  to  stay  Proceedings  against  an  Insurance  Company  regis- 
tered under  7^8  Vict.  c.  110,  until  the  Plaintiff  has  proved  his 
Debt  before  the  Master  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  E.  F.  of,  &c.  ,  make  oath  and  say  as  follows,  that  is  to 

say:— 

1.  This  action  was  commenced  on . 

2.  The  plaintiiF  declared  herein  on  the last  [or  "  instant"],  for 

work  done  and  materials  provided  by  the  plainti£P  for  the  defendants 
at  their  request  and  on  an  account  stated  between  them,  and  claimed 
in  the  said  declaration  £ . 

3.  The  defendants  on  last  [or  "instant"]  pleaded  to  the  said 

declaration  that  they  never  were  indebted  as  alleged,  upon  which  issue 
was  joined  on  the day  of last  [or  "  insttint"]. 

4.  No  further  proceedings  have  been  had  in  the  said  action  since 
the  joinder  of  issue  as  aforesaid.  [It  is  as  well  to  state  the  substance 
of  the  pleadings,  and  to  show  in  what  stage  the  cause  is.] 

6.  This  action  was  brought  and  is  now  prosecuted  to  recover  £ 

for  [state  shortly  tchat  the  action  is  brought  for,  as  thus :]  services 
alleged  to  have  been  done  and  performed  by  the  plaintiff  in  the  way  of 
his  business  as  an  engineer  in  and  about  the  preparing  and  making  of 
certain  plans  and  sections  for  the  defendants,  at  their  request. 

6.  The  said  company  was  and  is  an  insurance  company,  and  was 
first  established  on  or  about  the day  of ,  18 — ,  and  was  pro- 
visionally registered  on  the  day  of  ,  and  completely  regis- 
tered on  the  day  of ,  pursuant  to  the  statute  7  &  8  Vict. 

c.  110. 

7.  On  the  day  of ,  Vice-Chancellor made  an  order 

absolute  for  the  winding-up  of  the  affairs  of  the  said  company  under 
the  provisions  of  "The  Joint  Stock   Companies   Winding-up  Act, 

1848,"  and  by  such  order  referred  it  to ,  one  of  the  masters  of  the 

court  of  Chancery,  to  wind  up  the  affairs  of  the  company  accordingly 
under  the  provision  of  the  said  act. 

8.  In  pursuance  of  the  said  order,  one was,  on  the day  of 

last  [or  "instant"],  appointed  official  manager  of  the  said  com- 
pany under  the  said  act  of  parliament,  and  who  is  now  acting  as  such 
official  manager  under  the  said  act  of  parliament. 

9.  I,  on  the day  of ,  made  inquiries  of  one  of  the  clerks 

at  and  in  the  office  of  the  said  master  of  the  court  of  Chancery  acting 
in  the  matter  of  the  winding-up  of  the  said  company,  as  to  whether 
the  said  master  has  permitted  this  action  to  be  commenced  or  prose- 
cuted, and  was  then  informed  by  the  said  clerk  that  no  such  permission 
had  been  given  or  granted,  and  which  I  verily  believe  is  the  case. 

(o)  See  the  11  &  12  Vict  c.  45  ("  The  Joint  Stock  Companies  Winding- 
up  Act,  1848),  s.  73,  and  the  Winding-up  Amendment  Act,  12  &  13  Vict, 
c.  108  ;  2  Pr.  10th  ed.  1102,  1143.  The  19  &  20  Vict.  c.  47,  s.  108,  enacts, 
that  those  acts  shall  not  apply  to  companies  registered  under  that  act,  nor 
to  companies  registered  under  7  &  8  Vict.  c.  110,  after  the  date  at  which  they 
have  obtained  registration  under  the  19  &  20  Vict. 
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13.  Summons  to  stay  Proceedings  under  the  same  Act. 

\Formal  parts  as  usual,^  "  to  show  cause  why  all  further  proceed- 
ings iu  this  action  should  not  be  stayed  until  after  the  proof  or  the 
exhibiting  or  making  of  such  proof,  as  the  plaintiff  may  be  able,  of  his 
debt  or  demand,  for  which  this  action  is  brought  and  prosecuted,  before 

,  the  master  in  Chancery  acting  in  the  winding-up  of  the  affairs 

of  the Company  pursuant  to  the  *  Joint  Stock  Companies  Wind- 
ing-up Act,  1848.'  " 


14.  Declaration  hy  Official  Manager, 

to  wit.   A.  B.  the  official  manager  {or  if  the  writ  does  not  state 

the  name  omit  it  accordingly),  of  the Companj^,  duly  appointed 

as  such  under  and  according  to  the  statute  in  that  behalf,  as  such 

manager,  by his  attorney,  sues  C  D.     For  that  [&c.  state  the 

cause  of  action  to  have  accrued  to  the  company,  and  conclude  thus :] 
and  the  plaintiff  as  such  official  manager  as  aforesaid  claims  £ . 


Sect.  VI. — Local  Boards  of  Health  ttnder  the  Public 
Health  Act,  11  &  12  Vict.  c.  63. 


1.  Writ  of  Summons  at  the  Suit  of  or  against  the  Clerk  of  Local 
Board  of  Health. 

\_Same  as  in  ordinary  cases,  but  describe  the  plaintiff  or  defendant, 

as  the  case  may  he,  by  his  name,  adding  after  it,  "  clerk  to  the 

Local  Board  of  Health."] 


2.  Declaration  at  the  Suit  of  the  Clerk. 

)      A.  B.,  clerk  to  the Local  Board  of  Health,  as  such 

to  wit.  S  clerk,  by  his  attorney,  sues  C.  D.,  for  [&c.  state  the 

cause  of  action  as  having  accrued  to  "  the  said  Local  Board."     Con- 
clude thus:'[  and  the  plaintiff,  as  such  clerk  as  aforesaid,  claims 


3.  Declaration  against  the  Clerk. 

)      A.  B.,  by his  attorney,  sues  C.  D.,  clerk  to  the 

to  wit.  \  Local  Board  of  Health,  as  such  clerk,  for  [&c.  state  the  cause 
of  action  as  having  accrued  against  "  the  said  Local  Board,"  and  con- 
clude as  usual.^ 
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4.  Judgment  against  the  Clerk. 

[The  same  as  usual,  but  state  the  judgment  to  be  that  "  the  plaintiff 
do  recover  against  the  said  C.  D.  as  such  clerk  as  aforesaid."  The 
judgment  might  perhaps  also  state  that  the  monies  are  to  be  levied  of 
the  goods  and  lands  of  the  Local  Board,  thus :  **  to  be  levied  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said  Local  Board." 
But  this  does  not  appear  to  be  necessary.  A  judgment  for  such  levy 
wotdd  be  implied.^ 


5.  Fi.fa.  thereon. 

[Same  as  usual,  but  instead  of  directing  the  levy  to  be  made  of  the 
goods  of  the  defendant,  direct  it  thusi]  "  and  of  the  goods  and  chattels 
of  the  said  Local  Board  of  Health  in  your  bailiwick  you  cause  to  be 

made  £ ,  which  A.  B.  lately  in  our  court  of recovered  against 

C.  D.  as  clerk  to  the  said  Local  Board,  whereof  the  said  C.  D.  is  con- 
victed, together  with  interest,  &c." 


CHAPTER  III. 

ACTIONS  AGAINST  HUNDREDORS  (a). 


1.  Writ  of  Summons. 

{The  same  as  usual,  but  describing  the  defendants  as  "  the  men  in- 
habiting within  the  hundred  of ,  in  the  county^  of ."]     See 

further  2  Pr.  lOth  ed.  1145.     See  also  various  forms,  2  Chit.  Gen. 
Pract.  of  Law,  681,  ^c] 


2.  Fi.fa.  against  the  Inhabitants  of  a  Hundred. 

[Proceed  as  in  the  ordinary  form  of  a  f.  fa.  on  a  judgment  for 
plaintiff  as  ante,  287,  dovm  to  the  words  "  the  goods  and  chattels  of," 
inclusive,  and  then  proceed  thus:'\   the  men  inhabiting  within  the 

hundred  called ,  in  your  bailiwick,  you  cause  to  be  made  £ 

(the  amount  of  all  the  monies  recovered  by  the  judgment),  which  A.  B. 
lately  in  our  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"]  re- 
covered against  the  said  men,  whereof  the  said  men  are  convicted, 


(a)  See  as  to  actions  and  proceedings  against  hundredors,  2  Pr.  10th  ed. 
1145. 

I"  F  6 
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together  with  interest  upon  the  said  sum,  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the  day  of ,  a.d. ,  on 

which  day  the  judgment  aforesaid  was  entered  up,  and  have  you 
that  money,  with  such  interest  as  aforesaid,  before  us  [or  in  C.  P. 
"  before  our  justices,"  or  in  Exch.  "  before  the  barons  of  our  Ex- 
chequer"], at  Westminster,  immediately  after  the  execution  hereof,  to 
be  rendered  to  the  said  A.  B.,  and  that  you  do  all  such  things  as  by 
the  statute  pcissed  in  the  second  year  of  our  reign  you  are  authorized 
and  required  to  do  in  this  behalf ;  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  C.  P.  "  to  our  said 
justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer"],  at  West- 
minster, immediately  after  the  execution  hereof,  and  have  you  there 

then  this  writ.     Witness {name  of  chief  justice,  or  in  Exch.  of 

chief  baron),  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 


CHAPTER  IV. 


ACTIONS  BY  AND  AGAINST  ATTORN lES  AND  OFFICERS 
OF  THE  COURT. 


The  proceedings  in  an  action  are  the  same  as  in  ordinary  cases.    See 
2Pr.  10th  ed.  1148. 

See  forms  relating  to  ai'ticled  clerks  and  admission  of  attornies,  ante, 
1  to  8. 

See  forms  relating  to  re-admission  and  certificates,  &c.  of  attornies, 
&c.,  ante,  15  to  19. 

See  forms  relating  to  the  taxing,  &c.  of  bill,  &c.,  ante,  19  to  30. 
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CHAPTER  V. 
PROCEEDINGS  BY  AND  AGAINST  PRISONERS. 


Sect.  1.— Pboceedings  against  Prisoners. 

1.  Proceedings  to  detain  a  Prisoner  in  Custody  of  Sheriff  intendir^ 
to  quit  England  on  obtaining  his  Discharge. 

Same  as  usual,  see  ante,  350,  370,  &c. 


2.  Detainer  of  a  Prisoner  in  the  Queen's  Prison  intending  to  quit 
England  on  obtaining  his  Discharge  (a). 

Victoria  [&c.  as  ante,  638],  To  tlie  keeper  of  our  prison,  called  the 
Queen's  Prison  :  We  command  j'ou,  that  you  detain  C.  D.  if  he  shall 
be  found  in  your  custody  at  the  delivery  hereof  to  you,  and  him  safely 
keep,  in  an  action  on  promises  [or  of  debt,  Sfc.  as  the  case  may  he{hy\, 
at  the  suit  of  ^.  B.,  until  he  shall  be  lawfully  discharged  from  your 
custody:  And  we  do  further  command  you,  that  on  receipt  hereof  you 
do  warn  the  said  C.  D.  by  serving  a  copy  hereof  on  him,  that  within 
eight  days  after  service  of  such  copy,  inclusive  of  the  day  of  such 
service,  he  do  cause  special  bail  to  be  put  in  for  him  in  our  court  of 

to  the  said  action,  and  that,  in  default  of  his  so  doing,  the  said 

A.  B.  may  declare  against  him  before  the  end  of  the  term  next  after 
his  detainer,  and  proceed  thereon  to  judgment  and  execution  :  And  we 
do  further  command  you  the  said  Keeper,  that  immediately  after  the 
service  hereof  you  do  return  this  our  writ,  or  a  copy  hereof,  to  our  said 

court,  together  with  the  day  of  the  service  hereof.     Witness  at 

Westminster,  the day  of . 

[This  lorit  is  to  be  indorsed  in  the  same  manner  as  the  writ  of  capias, 
post,  661,  but  not  to  contain  the  warning  in  that  writ,  2  Will.  4,  c.  29, 
sched.  No.  6.] 


3.  Affidavit  of  Defendant  to  detain  a  Prisoner  adjudged  to  be  dis- 
charged at  some  future  Period  under  Insolvent  Act. 

This  is  the  same  as  in  ordinary  cases,  so  far  as  regards  the  statement 
of  the  debt:  (see  the  forms  ante,  350  to  369.)  The  affidavit  should 
also  state  that  the  defendant  is  a  prisoner,  and  the  order  for  the  dis- 
charge under  the  Insolvent  Act  at  a  future  period. 

(a)  This  is  the  form  prescribed  by  the  2  Will.  4,  c.  39,  sched. 
(6),  The  form,  as  prescribed  by  the  act,  states  the  form  of  action,  but  it 
is  apprehended  that  since  the  C.  L.  P.  Act,  1852,  this  may  be  omitted. 
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4.  Writ  of  Capias  in  such  a  Case  where  the  Defendant  is  in  Custody 
of  the  Sheriff" (a). 

Victoria  [&c.  as  ante,  638],  To  the  sheriff  of [or  "  To  the 

constable  of  Dover  Castle"  (o),  or  "  To  the  mayor  and  bailiffs  of 
Berwick-upon-Tweed,"  or  as  the  case  may  be'],  greeting:  We  com- 
mand you  \or  "  as  before,"  or  "  often  we  have  commanded  you"], 
that  you  omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but 

that  you  enter  the  same,  and  take  C.  D.  of ,  if  he  shall  be 

found  in  your  bailiwick,  and  him  safely  keep  until  he  shall  have  given 
you  bail,  or  made  deposit  with  you  according  to  law,  in  an  action  on 
promises  [or  "of  debt,"  &c.(c)]  at  the  suit  of  ^.  B.,  or  until  the  said 
C.  D.  shall  by  otiier  lawful  means  be  discharged  from  your  custody  : 
And  we  do  further  command  you,  that  on  execution  hereof  you  do 
deliver  a  copy  hereof  to  the  said  C.  D. :  And  we  hereby  require  the 
said  C.  D.  to  take  notice  that,  within  eight  days  after  execution  hereof 
on  him,  inclusive  of  the  day  of  such  execution,  he  should  cause  special 

bail  to  be  put  in  for  him  in  our  court  of to  the  said  action,  and 

that  in  default  of  his  so  doing  such  proceedings  may  be  had  and  takeu 
as  are  mentioned  in  the  warning  hereunder  written  or  indorsed  hereon  : 
And  we  do  further  command  you  the  said  sheriff,  that  immediately 
after  the  execution  hereof  you  do  return  this  writ  to  our  said  court, 
together  with  the  manner  in  which  you  shall  have  executed  the  same, 
and  the  day  of  the  execution  hereof;  or  that  if  the  same  shall  remain 
unexecuted,  then  that  you  do  so  return  the  same  at  the  expiration  of 
four  calendar  months  from  the  date  hereof,  or  sooner  if  you  shall  be 
thereto  required  by  order  of  the  said  court,  or  by  any  judge  thereof. 
Witness ,  at  Westminster,  the day  of . 

Memoranda  to  be  subscribed  on  the  vrrit. 
N.B. — This  writ  is  to  be  executed  within  four  calendar  months 
from  the  date  thereof,  including  the  day  of  such  date,  and  not  after- 
wards. 

A  warning  to  the  Defendant. 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ, 
or  if  a  defendant,  being  arrested  thereon,  shall  go  to  prison  for  want 
of  bail,  the  plaintiff  may  declare  against  any  such  defendant  before  the 
end  of  the  term  next  after  such  detainer  or  arrest,  and  proceed  thereon 
to  judgment  and  execution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a 
deposit  of  money  according  to  the  statute  7  &  8  Geo.  4,  c.  71,  and  shall 
omit  to  enter  a  common  appearance  to  the  action,  the  plaintiff  will  be 
at  liberty  to  proceed  to  judgment  and  execution. 

3.  If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put 
in  special  bail  as  required,  the  plaintiff  may  proceed  against  the  sheriff 
or  on  the  bail-bond. 


(a)  This  form  is  prescribed  by  the  2  Will.  4,  c.  39,  sched. 

(6)  Since  the  18  &  19  Vict.  c.  48,  s.  2,  the  writ  is  no  longer  directed  to 
the  constable  of  Dover  Castle,  but  to  the  sherifT  of  the  county. 

(c)  Though  the  form  of  action  is  stated  in  the  form  of  writ  prescribed  by 
the  act,  it  is  apprehended  that  it  is  no  longer,  since  the  C.  L.  P.  Act,  1852, 
necessary  to  state  it  Several  of  the  judges  have  decided  to  this  effect  at 
chambers. 
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4.  If  a  defendant,  having  been  served  only  with  this  writ,  and  not 
arrested  thereon,  shall  not  enter  a  common  appearance  within  eight 
days  after  such  service,  the  plaintiiF  may  proceed  to  judgment  and 
execution. 

Indorsements  to  be  made  on  the  writ  of  capias. 

Bail  for  £ ,  by  affidavit  {or  "bail  for  £ ,  by  order  of" 

{namim/  the  judge  making  the  order)],  dated  the day  of . 

This  writ  was  issued  by  E.  F.  of ,  attorney  for  the  plaintiff  [or 

"plaintiffs"]  within  named  [or  "  This  writ  was  issued  in  person  by  the 

plaintiff  within  named,  who  resides  at "  (mention  the  city,  town 

or  parish,  and  also  the  name  of  the  hamlet,  street  and  number  of  the 
house  of  the  plaintiffs  residence,  if  any  such  there  be)]. 

The  following  indorsement  may  also  as  tcell  be  made  on  the  above 
torit.  It  is  not,  however,  required  by  the  form  given  by  the  2  Will.  4, 
c.  39. 

Issued  under  the  authority  of  the  statute  1  &  2  Vict.  c.  110,  s.  85, 
by  virtue  of  an  adjudication  of  the  Court  for  the  Relief  of  Insolvent 

Debtors,  made  on  the day  of ,  a.d.  ,  in  the  matter  of 

C.  D.  the  within-named  defendant,  then  a  prisoner  in  the  gaol  of  the 
Queen's  Prison. 


6.  Writ  of  Detainer  in  such  a  Case  when  the  Defendant  is  in  the 
Custody  of  the  Keeper  of  the  Queen's  Prison. 

The  same  as  the  writ  of  detainer,  ante,  659.     It  should  be  indorsed 
as  a  writ  of  capias,  supra. 


6.  The  like,  in  another  Form  (a). 

Victoria  [&c.  as  ante,  638],  To  the  keeper  of  our  prison  called  the 
Queen's  Prison :  We  command  you  that  you  detain  C.  D.  if  he  shall 
be  found  in  your  custody  at  the  delivery  hereof  to  you,  and  him  safely 
keep,  in  an  action  of  [debt  {b)]  at  the  suit  of  A.  B.  for  the  period 

mentioned  in  an  order  of  adjudication  made  on  the day  of , 

A.B. ,  pursuant  to  the  statute  made  in  the  session  of  Parliament 

held  in  the  first  and  second  years  of  our  reign  for  the  relief  of  insolvent 
debtors  in  England,  by  the  Court  for  the  Relief  of  Insolvent  Debtors, 

held  at ,  or  until  he  shall  be  otherwise  lawfully  discharged  from 

your  custody.  And  we  do  further  command  you,  that  on  receipt 
nereof  you  [&c.  Conclude  as  in  the  form,  ante,  659.  Indorse  the 
rvrit  the  same  as  a  capias,  supra.] 


7.  Proceedings  to  obtain  Prisoner's  Discharge  out  of  Custody,  on 
ground  of  Writ  having  been  issued  without  Attorney's  Autho- 
rity, Sfc. 

See  the  forms,  ante,  375,  376. 


(a)  This  form  has  been  sometimes  adopted  in  practice.  It  is  apprehended, 
however,  that  the  general  form  as  prescribed  by  the  act  will  suffice  in  such 
a  case,  and  it  may  be  safer  to  adopt  it. 

(6)  It  may  not  be  necessary,  since  the  C.  L.  P.  Act,  1852,  to  state  the 
form  of  action :  (see  ante,  660,  note  (c).) 
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8.  Bail. 
See  the  forms,  antCy  403,  &c 


9.  Declaratum. 

The  same  as  in  ordiDary  cases  against  a  defendant  who  is  not  a 
prisoner.     See  2  Pr.  10th  ed.  1154. 


10.  Plea  and  subsequent  Proceedings. 
The  same  as  in  ordinary  cases. 


11.  Notice  to  Keeper  of  Queen's  Prison  of  Proceedings  iji  Error, 
Order,  Agreement  or  otlier  Matter  to  prevent  a  Supersedeas  or 
Discharge  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  (a  prisoner)  defendant. 
Take  notice,  that  [&c.  here  state  that  proceedings  in  error  have  been 
taken  or  special  order  obtained,  or  the  agreement  entered  into,  or  other 
the  special  matter,  which  may  be  assigned  as  a  reason  for  the  plaintiff" 
not  proceeding  to  trial  or  judgment  or  charging  the  defendant  in  exe- 
cution in  the  usual  limited  time.~\  And  that  on  account  of  the  premises 
the  plaintiff  has  not  proceeded  to  trial  [&c.],  within  the  time  prescribed 

by  the  rules  and  practice  of  the  conrt  in  that  behalf.     Dated . 

Yours,  &c. 
To  the  Keeper  of  the  Queen's  Prison.  P.  A.  plaintiff's  attorney. 


12.  Pule  on  Keeper  of  Queen's  Prison  to  acknowledge  Defendant  in 
his  Custody  at  Suit  of  Plaintiff  (b). 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

the day  of ,  a.d. . 

A.  B.  "\  It  is  ordered  that  the  Keeper  of  the  Queen's  Prison 
against  f  shall  bring  the  defendant  into  this  court  within  three  days 
C.  D.  ?next  after  notice  of  this  rule  to  be  given  to  him,  or  shall 
a  prisoner,  'give  a  note  in  writing  under  his  hand,  acknowledging  the 
defendant  to  be  in  his  actual  custody  ;  or  shall  show  cause  to  the  con- 
trary, within  the  time  aforesaid,  upon  notice  thereof  being  given  to  the 
attorney  for  the  plaintiff. 

Side  bar.  By  the  Court 


13.  Committitur  Piece  thereon, 
(vemie),  to  wit :  C.  D.  is  committed  to  the  custody  of  the 


(a)  This  notice  should  be  given  according  to  r.  126,  H.  T.  1853 ;  see  2 
Pr.  10th  ed.  1160. 

(6)  2Pr.  10th  ed.  1157. 
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keeper  of  the  Queen's  Prison  in  an  action  at  the  suit  of  A.  B.,  there 
to  remain  until  &c. 
P.  A.  attorney. 

Judgment  of  the day  of ,  186 — . 

Roll (a). 


14.  Entry  of  suck  Committitur  on  Moll  (b). 

Afterwards,  on ,  before  our  said  lady  the  Queen  [or  in  C.  P. 

"before  her  majesty's  justices  of  the  Bench,"  or  in  Exch.  "before 
her  majesty's  barons  of  her  Exchequer"]  at  Westminster,  comes  the 
said  A.  B.  by  his  attorney  aforesaid  [or  "in  his  proper  person"] ;  and 
the  said  C.  JD.,  being  now  present  here  in  court,  is,  at  the  prayer  of 
the  said  A.  B.,  by  the  said  court  committed  to  the  custody  of  the 
keeper  of  the  Queen's  Prison,  in  execution  for  the  said  £ afore- 
said, together  with  interest  thereon  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the day  of ,  a.d.  -- — ,  there  to 

remain  until  the  said  A.  B.  shtdl  be  fully  satisfied  the  said  £ and 

interest. 


15.  Affidavit  to  obtain  an  Order,  under  C.  L.  P.  Act,  1862,  «.  127, 
for  charging  Defendant  in  Execution  when  he  is  in  the  Prison 
of  the  Court  in  which  the  Action  is  pending  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  P.  A.  of  ,  the  attorney  in  this  action  for  the  above-named 

plaintiflP,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  C.  D.,  the  above-named  defendant,  is  now  a  prisoner  in  the 
prison  of  this  court  [or  "  the  Queen's  Prison"], 

2.  Final  judgment  was  signed  in  this  action  for  the  said  plaintiff  on 
•^— ,  for  £ . 

3.  The  said  judgment  is  not  satisfied,  and  the  [said]  sum  of  £ , 

and  interest  tliereon  at  four  pounds  per  centum  per  annum  from  the 
said day  of ,  a.d. ,  is  still  due  and  owing  thereon. 

4.  The  said  plaintiff  is  desirous  of  having  the  said  C.  D.  charged  in 

execution  for  the  said  £ ,  and  interest  thereon  at  four  pounds  per 

centum  per  annum  from  the  said day  of ,  a.d.  . 

Swora  [&c.  as  usual,  eeepost,  *'  Affidavits."] 


16.  Judge's  Order  thereon  (e). 

B.  ~i  [Formal  parts  as  usual.'\  Upon  reading  the  affidavit  of  P.  A. 
V.  >[and  the  plaintiff,]  I  do  order  that  the  defendant  C.  D.  be  charged 
D.  J  in  execution  in  the  prison  of  this  court  for  the  sum  of  £ , 

(a)  If  the  Jinal  judgment  be  entered  on  a  roll  of  a  preceding  term  to  that 
in  which  it  is  signed  as  after  an  interlocutory  judgment,  &c.  mention  the 
terra  as  well  as  the  number  of  the  roll.     (Tidd's  Forms,  128.) 

(6)  Semble,  this  is  not  necessary  to  complete  the  charging  of  defendant  in 
execution:  (see  2  Pr.  10th  ed.  1157.) 

(c)  By  the  C.  L.  P.  Act,  1852,  s.  127,  "  It  shall  not  be  necessary  in  any 
case  to  sue  out  a  writ  of  habeas  corpus  ad  satisfaciendum  to  charge  in  execu- 
tion a  person  already  in  the  prison  of  the  court,  but  such  person  may  be  so 
charged  in  execution  by  a  judge's  order  made  upon  attidavit  that  judgment 
has  been  signed  and  is  not  satisfied ;  and  the  service  of  such  order  upon  the 
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recovered  against  him  by  the  plaintiff  on  the day  of ,  185 — , 

together  with  interest  on  that  sura  after  the  rate  of' four  pounds  per 
centum  per  annum  from  the  day  and  year  aforesaid,  until  he  be  legally 
discharged,  and  that  the  further  sum  of  £ ,  the  costs  of  this  ap- 
plication, be  added  to  the  judgment.     Dated . 


Sect.  II. — Dischakge  of  Prisoners  by  Supersedeas. 

1.  Summons  for  Supersedeas  in  Q.  B.  or  C.  P.  (a) 

B.  "^  [Formal  parts  as  usual,]  "  to  show  cause  why  the  defendant 
V.  >  should  not  be  superseded  as  to  this  action ;  the  plaintiff  not  having 
D.  J  [state  what  proceeding  the  plaintiff  has  neglected  to  take]  against 
him  in  due  time." 


2.  Order  thereon. 


B.  ^     Upon  hearing  the  attomies  [or  "agents"]  on  both  sides,  and 
V.   >  upon  reading  the  affidavit  of  W,  W.,  I  order  that  the  defendant 

I),  y  be  discharged  out  of  the  custody  of  the  sheriff  of  [or 

"  keeper  of  the  Queen's  Prison"],  as  to  this  action,  by  writ  of  super- 
sedeas.    Dated • 


3.  Gaoler's  Certificate  of  Causes  (b). 

I,  K.  K.,  keeper  of  her  majesty's  gaol  in  and  for  the  county  of 

,  hereby  certify,  that  C.  D.  was  on last  committed  to  the 

said  gaol,  by  virtue  of  a  writ  of  capias  in  an  action  at  the  suit  of 

A.  B.,  dated :  And  I  hereby  further  certify,  that  since  the  said 

commitment  no  declaration  against  the  said  C.  D.  at  the  suit  of  the 
said  A.  B.  hath  been  delivered  to  me  or  ray  turnkey  [or  if  a  declara- 
tion have  been  delivered,  but  the  plaintiff  have  neglected  to  charge  the 
prisoner  in  execution  in  time,  then  say,  "  that  since  the  said  commit- 
ment a  declaration  against  the  said  C.  D.  at  the  suit  of  the  said  A.  B. 

was  on delivered  to  me  by  the  said  A.  B.,  which  I  thereupon 

immediately  delivered  to  the  said  C.  D.,  but  the  said  C.  D,  hath  not 
since  been  charged  in  execution  in  the  said  suit"]  ;  and  that  no  writ 
of  habeas  corpus  hath  been  brought  for  the  removal  of  the  said  C.  D. 
Given  under  my  hand  the day  of ,  185—. 

Witness  W.  W.  K.  K. 


keeper  of  the  prison  for  the  time  being  shall  have  the  effect  of  a  detainer." 
Before  this  enactment,  where  the  party  was  already  in  custody  at  the  suit  of 
a  third  person  and  not  of  the  party  in  the  action,  it  was  necessary,  in  order 
to  charge  him  in  execution,  to  sue  out  a  habeas  corpus  ad  sat^faciendutn. 
Since  this  enactment  such  habeas  is  no  longer  necessary,  and  the  party  may 
be  charged  in  execution  by  a  judge's  order  upon  an  affidavit  of  the  judg- 
ment having  been  signed,  and  that  it  is  not  satisiicd,  as  in  the  form  supra ; 
(see  2  Pr.  10th  ed.  1158.) 

(a)  See  2  Pr.  10th  ed-  1 153.  See  the  forms  as  to  a  supersedeas,  where  the 
defendant  has  perfected  bail,  ante,  405,  406. 

(6)  See  2  Pr.  10th  ed.  1161. 
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4.  Affidavit  of  Gaoler's  seining  thereof. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  (a  prisoner)  defendant. 
I,  W.  W.  of ,  make  oath  and  say,  that  I  on last  was  pre- 
sent and  did  see  K.  K.,  keeper  of  her  majesty's  gaol  in  and  for  the 

county  of ,  subscribe  his  name  to  the  certificate  hereunto  annexed ; 

and  that  the  name  W.  W.  thereto  subscribed  as  witness  thereof  is  my 
name  and  handwriting,  and  that  at  the  same  time  I  subscribed  such  my 
name  as  such  witness. 


Sworn  [&c.,  as  usual,  see  post  "  Affidamis."'\ 


W.W. 


5.  PrcBcipe  for  Supersedeas,  in  Q.  B. 

(to  wit.)    Supersedeas  for  C.  D.  at  the  suit  of -4.  -B. 

D.  A.  attorney. 


6.  Writ  of  Supersdeas  to  the  Sheriff,  for  not  declaring  (a). 

Victoria  [&c.  as  ante,   638],   To  the  sheriff  of  ,   greeting : 

Whereas  C.  D,  was  on  the day  of  last  arrested  [or  "  de- 
tained in  our  prison"]  by  you  [or  "  the  late  sheriff  of "],  under 

and  by  virtue  of  our  writ  of  capias  to  you  [or  "  the  said  late  sheriff"] 
directed,  and  which  issued  out  of  our  court  of  Q.  B.  [or  "  C.  P."  or 
"  Exch.  of  Pleas"]  against  the  said  C.  D.  in  an  action  at  the  suit  of 
A.  B.,  and  the  said  C.  D.  is  now  detained  in  our  prison  in  your  cus- 
tody by  virtue  of  the  said  writ  *  :  And  whereas  the  writ  of  summons 
by  which  the  said  action  was  commenced  issued  out  of  the  said  court 

on (date  of  summons),  and  the  defendant  was  duly  served  with  a 

copy  thereof  on ,  and  because  the  said  A.  B.  hath  not  declared 

against  the  said  C.  D.  in  the  said  action  within  one  year  after  the  day 
and  year  last  aforesaid,  therefore  we  command  you,  that  if  the  said 
C.  D.  be  detained  in  our  prison  under  your  custody  by  virtue  of  the 
said  first-mentioned  writ,  and  for  no  other  cause,  then  do  you  imme- 
diately discharge  the  said  C.  D.  out  of  your  custody,  and  permit  him 
to  go  at  large,  as  you  will  answer  the  contrary  at  your  peril.  Witness 
• (name  of  chief  justice,  or  in  Exchequer  of  chief  baron),  at  West- 
minster, the day  of ,  in  the  year  of  our  Lord . 

In  the  Exchequer  the  follotcing  memorandum  and  indorsement  is 

usually  made  in  the  supersedeas:  *'  Issued  the day  of .     By 

order  of  Mr.  Baron ,  bearing  date  the day  of ,  18—." 


7.  The  like,  to  Keeper  of  Queen's  Prison,  where  Defendant  rendered 
in  Discharge  of  Bail  (b). 

Victoria  r&c.  as  ante,  638],  To  the  keeper  of  the  Queen's  Prison, 
greeting :  Whereas  C.  D.  was  on arrested  by  the  then  sheriff  of 


(a)  See  form  of  a  writ  of  supersedeas,  where  the  defendant  has  perfected 
bail,  ante,  406. 

(6)  See  form  of  writ  of  supersedeas  to  sheriflF  upon  defendant  perfecting 
bail,  ante,  406.  See  a  form  of  writ  oi  supersedeas  in  Exchequer,  on  process 
for  contempt,  Tidd's  Forms,  131. 
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the  county  of ,  under  and  by  virtue  of  our  writ  of  capias  to  the 

said  sheriff  directed,  and  which  issued  out  of  our  court  of  Q.  B.  \or 
"  C.  P."  or  "  Exch.  of  Pleas"]  against  the  said  C.  D.  in  an  action  at 
the  suit  of  A.  B.,  and  the  said  C.  D.  duly  put  in  bail  in  and  to  the 

said  action :    And  whereas  the  said  C.  D.  did  on  duly  render 

himself  in  discharge  of  such  bail,  and  was  thereupon  committed  by 

Mr.  Justice  [or  "  Baron"]  to  our  said  prison,  where  the  said 

C.  D.  is  now  detained  under  your  custody  at  the  suit  of  the  said  A.  B. 
in  the  action  aforesaid  *  :  Aud  whereas  the  wi  it  of  summons  by  which 

the  said  action  was  commenced  issued  out  of  the  said  court  on , 

and  the  defendant  was  duly  served  with  a  copy  thereof  on :  And 

whereas  no  proceeding  by  declaration  had  been  had  by  the  said  A.  B. 
against  the  said  C.  D.  before  the  render  and  commitment  aforesaid ; 
and  because  it  sufficiently  appears  to  us  [or  in  C.  P.  "  to  our  said  jus- 
tices," or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at  Westmin- 
ster, that  the  said  A.  B.  hath  not  declared  in  the  said  action  against 
the  said  C.  D.  within  one  year  after  the  day  and  year  last  aforesaid ; 
therefore  we  command  you,  that  if  the  said  C.  D.  be  detained  in  our 
said  prison  under  your  custody  by  virtue  of  the  said  commitment,  and 
for  no  other  cause,  then  do  you  immediately  discharge  the  said  C.  D. 
out  of  your  custody,  and  permit  him  to  go  at  large,  as  you  will 
answer  the  contrary  at  your  peril.  Witness (name  of  chief  jus- 
tice, or  in  Exchequer  of  chief  baron),  at  Westminster,  the day 

of ,  in  the  year  of  our  Lord  . 


8.  Writ  of  Supersedeas  to  Sheriff  for  not  proceeding  to  Trial. 

[Proceed  as  in  No.  6,  to  the  asterisk*,  and  then  thus:']  And  whereas 

such  proceedings  have  been  had  iu  the  said  action,  that  on issue 

was  joined  therein  between  the  said  parties  thereto :  And  whereas  the 
venue  in  the  said  action  was  laid  and  now  is  in  the  county  of  Middle- 
sex], but  because  it  appears  to  us  [or  in  C,  P.  "  to  our  justices  of  the 
bench,"  or  in  Exch.  "to  the  barons  of  our  Exchequer"],  that  the 
said  A.  B.  hath  not  proceeded  to  trial  in  the  term  next  after  issue  was 
joined  as  aforesaid,  or  at  the  sittings  next  after  such  term  [or  at  the 
assizes,  "  at  the  assizes  next  after  the  term  next  after  which  issue  was 
joined  as  aforesaid"],  according  to  the  course  and  practice  of  our  court 
before  us  [or  in  C.P.  "  before  our  justices  of  the  bench,"  or  in  Exch. 
"before  the  barons  of  our  Exchequer"]  at  Westminster:  Therefore 
we  command  you,  that  if  the  said  C,  D,  be  detained  [&c.  conclude  as 
in  No.  6]. 

9.  The  like,  to  the  Keeper  of  the  Queen's  Prison  where  the  Defendant 
was  rendered  in  discharge  of  his  Bail. 

This  form  can  be  readily  framed  from  the  preceding  one,  and  the 
form,  No.  7. 


10.  Writ  of  Supersedeas  to  Sheriff  for  not  charging  Defendant  in 
Execution  after  final  Judgment. 

[Proceed  as  in  supra,  No.  6,  to  the  asterisk*,  and  then  thus :]  And 
wher<;as  such  proceedings  have  been  had  in  the  said  action,  that  the 
said  A.  B.  on ,  a.d. ,  obtained  final  judgment  therein,  in  our 
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court  before  us  [or  "before  our  justices,"  or  "before  our  barons"],  at 
Westminster,  against  the  said  C.  D.  ;  but  because  the  said  A.  B.  hath 
not  caused  the  said  C.  D.  to  be  charged  in  execution  within  the  term 
next  after  the  said  final  judgment  was  so  obtained,  according  to  the 
course  and  practice  of  our  said  court  [&c.  conclude  as  in  No.  6]. 


11.  The  like,  to  the  Keeper  of  the  Qtteen^a  Prison. 

\Proceed  as  in  No.  7,  according  to  the  facts,  to  the  asterisk*,  and 

then  thus:'\  And  whereas  the  said  A.  B.  on ,  a.d. ,  obtained 

final  judgment  [&c.  conclude  as  in  the  preceding  form.'] 


Sect.  III. — Discharge  of  a  Prisoner  under  Statijte 
48  Geo.  3,  c.  123. 

1,  Notice  of  Prisoner'' s  Intention  to  apply  for  a  Pule  of  Court  for 
his  Discharge  (a). 

In  the  Q.  B.  \or  "C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  and  C.  D.  (a  prisoner)  defendant. 
Mr.  A.  B. 

Take  notice,  that  I  shall  on next,  or  as  soon  after  as  I  [or 

"counsel"]  can  be  heard  in  this  behalf,  make  application  to  her  ma- 
jesty's court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"!  to  be  dis- 
charged out  of  the  custody  of  the  sheriff  of ,  [or  "  of  the  keeper 

of  the  Queen's  Prison"],  as  to  this  action  at  your  suit,  according  to 
the  statute  in  such  case  made  and  provided  ;  I  having  been  imprisoned 
and  having  lain  in  prison  for  the  space  of  twelve  successive  calendar 
months,  in  execution  upon  the  judgment  herein  obtained  by  you,  for 
damages  [or  "  debt  and  damages"]  not  exceeding  the  sum  of  twenty 
pounds,  exclusive  of  costs  [or  "  upon  a  rule  of  court,  dated,  &c."(J)]  ; 
and  hereunder  written  [or  "annexed  hereto"]  is  a  co^  of  the  affi- 
davit upon  which  I  shall  ground  the  said  application.     Dated . 

Yours,  &c. 

Witness  W.  W.  C.  D. 


2.  Affidavit  to  obtain  the  Pule. 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  V.  C.  D.  (a  prisoner)  defendant  (c). 
I,  C.  D.  the  above-named  defendant,  now  a  prisoner  in  the  Queen's 

Prison  [or  "  county  gaol  of "],  make  oath  and  say  as  follows, 

that  is  to  say. 


(a)  See  2  Pr.  10th  ed.  1162.  The  application  cannot  be  made  to  a  judge 
at  chambers.  (Kelly  v.  Dickenson,  1  Dowl.  546  ;  Jones  v.  Fitzadam,  1  C.  & 
M.  855.) 

(6)  See  Doe  v.  Roe,  18  L.  J.,  Q.  B.,  89 ;  4  D.  &  L.  544. 

(c)  If  the  defendant  be  in  execution  on  a  judgment  of  an  inferior  court, 
then  entitle  the  afHdavit  in  the  court  in  which  the  application  for  the  dis- 
charge is  made,  but  not  entitling  it  in  any  cause,  and  state  in  the  affidavit 
the  nature  of  the  action  and  the  court  in  which  it  was  brought 
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1.  On ,  A.  B.,  the  above-named  plaintiff,  obtained  a  judgment 

in  this  suit  against  me  for  £ damages  [or  "  debt  and  damages"], 

exclusive  of  costs. 

2.  On  the day  of ,  in  the  year  aforesaid,  I  was  charged  in 

execution  upon  the  said  judgment,  at  the  suit  of  the  said  A.  B.,  and 
have  ever  since  been  detained  in  custody,  and  have  lain  in  prison  in  the 

Queen's  Prison  [or  "  county  gaol  of "]  aforesaid,  in  execution 

upon  the  said  judgment  as  aforesaid. 

3.  I  did  on personally  serve  the  above-named  plaintiff  with  a 

notice  signed  by  me,  a  true  copy  whereof  is  hereunto  annexed  [or  if 
the  service  was  not  personal  state  it  accordingly^ 

Sworn  [&c.  as  ustial,  see  post,  ''Affidavits."  j  C.  D. 


CHAP.,  VI.]  (    669    ) 


CHAPTER  VI. 

ACTIONS  BY  AND  AGAINST  EXECUTORS   OR 
ADMINISTRATORS  (o). 


1 .  Affidavit  to  hold  to  Bail. 
See  forms,  ante,  354,  355. 


2.  Process. 

[The  process  is  the  same  as  usual;  but  describe  the  plaintiff"  or  de- 
fendant, if  an  executor,  thus  :  "  A.  B.  executor  of  the  last  will  and 
testament  of  J).  D.  deceased,"  or  if  an  administrator,  describe  him 
thus:  "^.  B.  administrator  of  all  and  singular  the  goods,  chattels  and 
effects  of  D.  D.  deceased,  at  the  time  of  his  death,  who  died  intestate," 
or  if  administrator  with  the  will  annexed,  instead  of  saying,  "  who 
died  intestate,"  say  "  with  the  last  will  and  testament  of  the  said  £>.  D. 
annexed."  Jt  is  not,  however,  absolutely  necessary  thus  to  describe 
the  plaintiff,  ante,  39.] 


3.  Declaration  by  an  Executor  or  Administrator  on  the  Money 
Counts. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

{venue),  to  wit.    A.  B.  and  C.  D.,  executors  of  the  last  will 

and  testament  of  D.  D.,  deceased  [or  "  administrators  of  the  goods, 
chattels  and  effects  which  were  of  D.  J).,  deceased,  at  the  time  of 
his  death,  who  died  intestate,"  or  "  with  the  last  will  and  testament 

of  the  said  D.  D.  annexed,"  as  the  case  may  be\  by  their 

attorney,  sue  E.  F.  for  money  payable  by  the  defendant  to  the  said 
D.  D.\if  the  money  did  not  become  payable  until  after  the  death  of 
the  party,  then  say :  ''  for  money  payable  by  the  defendant  to  the  plain- 
tiffs as  executors  (or  *  administrators')  as  aforesaid"],  for  goods  sold 
and  delivered  by  the  said  D.  D.  to  the  defendant,  and  for  work  and 
labour  done,  and  materials  provided  by  the  said  J).  D.  for  the  defend- 
ant, at  his  request,  and  for  money  lent  by  the  said  D.  D.  to  the 
defendant,  and  for  money  paid  by  the  said  D.  D.  for  the  defendant  at 
his  request,  and  for  money  received  by  the  defendant  for  the  said 
D.  D.'s  use,  and  for  interest  upon  and  for  the  forbearance  at  interest 
by  the  said  D.  D.  to  the  defendant,  at  his  request,  of  monies  due  and 
owing  from  the  defendant  to  the  said  D.  D.,  and  for  money  found  to 
be  due  from  the  defendant  to  the  said  D.  D.  on  accounts  stated  be- 


(a)  See  in  general  2  Pr.  10th  ed.  1169  to  1180. 
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tween  tbem*  :  And  the  plaintiflPs  as  executors  [or  "  administrators"]  as 
aforesaid  claim  £ . 

\If  part  of  the  debt  teas  contracted  with  the  plaintiff's  in  their 
representative  capacity,  after  the  death  of  the  party,  or  there  was 
an  account  stated  with  them,  add  a  count  to  meet  this,  and  which 
should  be  iyiserted  at  the  asterisk*,  and  may  he  as  follows,  mutatis 
mutandis.] 

And  for  money  paj'able  by  the  defendant  to  the  plaintiffs  as  executors 
\or  "  administrators"]  as  aforesaid,  for  goods  sold  and  delivered  by  the 
plaintiffs  as  executors  [or  "  administrators"]  as  aforesaid  to  the  defend- 
ant, and  for  money  found  to  be  due  from  the  defendant  to  the  plaintifis 
as  executors  [or  "administrators"]  as  aforesaid,  on  accounts  stated  be- 
tween them. 


4.  Declaration  on  the  Money  Counts  against  an  Executor  or 
Administrator. 

In  the  Q.  B.  [«C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

(venue),  to  wit.     A.  B.,  by his  attorney,  sues  C.  D.  and 

E.  F.,  executors  of  the  last  will  and  testament  of  D.  D.  deceased  [or 
"administrators  of  the  goods,  chattels  and  effects  which  were  of 
D.  D.,  deceased,  at  the  time  of  his  death,  who  died  intestate,"  as  the 
case  may  be],  for  money  payable  by  the  said  D.  D  to  the  plaintiff' 
[or  if  the  money  did  not  become  payable  until  after  the  death  of  the 
party,  then  say,  "  for  money  payable  by  the  defendants  as  executors 
(or  '  administrators')  as  aforesaid  to  the  plaintiff"],  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  said  D.  D.,  and  for  work  and  labour 
done  and  materials  provided  by  the  plaintiff  for  the  said  D.  D.  at  his 
request,  and  for  money  lent  by  the  plaintiff  to  the  said  D.  D.,  and  for 
money  paid  by  the  plaintiff  for  the  said  D.  D.  at  his  request,  and  for 
money  received  by  the  said  D.  D.  for  the  plaintiff's  use,  and  for  in- 
terest upon  and  for  the  forbearance  at  interest  by  the  plaintiff  to  the 
said  D.  D.,  at  his  request,  of  monies  due  and  owing  from  the  said 
D.  D.  to  the  plaintiff,  and  for  money  found  to  be  due  from  the  said 
J).  D.  to  the  plaintiff  on  accounts  stated  between  them.*  And  the 
plaintiff  claims  £ . 

[If  part  of  the  debt  loas  contracted  by  the  defendants  in  their  repre- 
sentative capacity,  after  the  death  of  the  party,  or  there  was  an  account 
stated  by  them,  then  add  a  count  to  meet  this,  and  which  may  be  in- 
serted at  the  *,  and  may  be  as  follows,  mutatis  mutandis ;] 

And  for  money  payable  by  the  defendants  as  executors  [or  "  admi- 
nistrators"] as  aforesaid  to  the  plaintiff,  for  money  paid  by  the  plaintiff 
to  their  use  as  executors  [or  "  administrators"]  as  aforesaid  at  their  re- 
quest, and  for  money  found  to  be  due  from  the  defendants  as  executors 
[or  "  administrators"]  as  aforesaid  to  the  plaintiff,  on  accounts  stated 
between  them. 


5.  Plea. 


See  the  forms  of  pleas  in  general,  ante,  97  to  104  ;  pleas  denying 
plaintifls  or  defendants  being  executors  or  administrators,  ante,  99 ; 
plene  administravit,  ante,  101. 


6.  Issue  and  Nisi  Prius  Record. 
The  same  as  in  ordinary  cases. 


CHAP.  VI.]        Actions  against  Executors,  ^c.  671 

7.  Cognovit  by  Executor  admitting  Assets,  SfC. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  T.  D.  plaintiff  and  A.  B.  executor  of  the  last  will 
and  testament  of  P.  B.  deceased,  defendant. 

I  confess  this  action,  and  that  the  plaintiff  is  entitled  to  recover  in 

it  £ (the  amount  of  the  claim  confesssed),  besides  his  costs  of  suit 

[as  between  attorney  and  client],  to  be  taxed  [or  if  already  taxed 
or  agreed  on  say  "  to  the  amount  of  £ "]  ;  and  I  do  also  acknow- 
ledge, that  goods  and  chattels  that  were  of  the  said  P.  B.  at  the 
time  of  his  death  of  the  value  of  the  said  £ and  costs,  and  where- 
with I  am  liable  to  pay  and  ought  to  have  paid  the  same,  have  come 
to  my  hands  as  executor  as  aforesaid  to  be  administered,  and  that  I 
have  eloigned,  wasted  and  disposed  thereof  to  mine  own  use,  and  in 

case  I  shall  make  default  in  the  payment  of  the  said  £ and  costs  in 

manner  following,  that  is  to  say  {^here  set  out  mi  de  of  payment  agreed 
on\y  the  plaintiff  shall  be  at  liberty  to  enter  up  judgment  for  the  said 

£ and  costs,  or  so  much  thereof  as  shall  remain  due  at  the  time 

of  entering  up  such  judgment,  and  also  for  the  costs  of  entering  up 
such  judgment  and  registering  same,  and  shall  be  at  liberty  to  sue  out 
execution  thereon  against  me  personally  or  de  bonis  propriis  :  And  I 
agree  that  it  shall  not  in  any  event  be  necessary  for  the  plaintiff  to 
revive  the  said  judgment,  or  to  suggest  a  devastavit,  and  that  I  will 
not  file  any  bill  in  equity,  nor  take  any  proceedings  in  error,  nor  do 
any  other  act,  matter  or  thing,  whereby  the  said  plaintiff  may  be 
delayed  from  entering  up  such  judgment  and  suing  out  execution 
thereon  as  aforesaid.     Dated  . 

Signed  [&c.  as  ante,  464].  A.  B. 


8.  Judgment  on  Cognovit  against  Executor  not  admitting  Assets. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a,d. . 

(date  of  declaration). 

(venue),  to  wit.     A.  B.  by ,  his  attorney,  sues  [&c.  copy 

the  declaration,  and  then  on  a  new  line  thus :] 

And  on (day  of  signing  Judgment),  the  defendant  by  2>.  A.  his 

attorney  [or  "in  person"]  says  that  he  cannot  deny  the  action  of  the 
plaintiff,  nor  but  that  the  plaintiff  is  entitled  to  recover  against  him  as 

executor  [or  "  adniinistrator"]  as  aforesaid  £ ,  besides  his  costs  of 

suit;  and  hereupon  the  plaintiff  prays  judgment  for  the  said  £ so 

acknowledged  as  aforesaid,  together  with  his  costs  aforesaid:  There- 
fore it  is  considered  that  the  plaintiff  do  recover  against  the  defendant 

as  executor  [or  "  administrator"]  as  aforesaid  the  said  £ ,  in  form 

aforesaid  acknowledged,  and  also  £ for  his  costs  of  suit,  by  the 

court  here  adjudged  to  the  plaintiff,  which  said  monies  in  the  whole 

amount  to  £ ,  to  be  levied  of  the  goods  and  chattels  which  were 

of  the  said  E.  F.  at  the  time  of  his  death  in  the  hands  of  the  defend- 
ant as  executor  [or  "administrator"]  as  aforesaid  to  be  administered, 
if  he  hath  so  much  thereof  in  his  hands  to  be  admiuistered,  and  if  he 

hath  not  so  much  thereof  in  his  hands  to  be  administered,  then  £ , 

being  for  the  costs  aforesaid,  to  be  levied  of  the  proper  goods  and  chat- 
tels of  the  defendant. 

[Insert  the  usual  marginal  note  as  directed  at  foot  of  form,  ante, 
241.] 
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9.  Judgment  of  Assets  infuturo,  in  an  Action  for  a  Debt  or  liquidated 
Demand  in  Money,  on  a  Plea  of  Plene  administravit,  or  Plene 
administravit  proiter  a  Judgment  or  Specialty  Debt  when  pleaded 
alone  (a). 

[  Copy  the  declaration  and  pleas,  and  then  proceed  thus ;]   And 

hereupon  on {day  of  signing  judgment)  the  plaintiff,  inasmuch 

as  the  defendant  doth  not  deny  the  action  of  the  plaintiff,  and  the 
plaintiff  cannot  deny  but  that  the  defendant  had  not  any  goods  or 
chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death  in  his 
hands  to  be  administered,  as  the  defendant  hath  above  in  his  said  plea 
alleged,  and  admits  the  said  plea  to  be  true,  prays  judgment,*  and  his 
said  debt,  together  with  his  damages  by  him  sustained,  as  well  on 
occasion  of  the  detaining  thereof,  as  for  his  costs  of  suit  [or  "  prays 

judgment  for  the  said  £ ,  together  with  his  costs  of  suit"],  to  be 

adjudged  to  him,  to  be  levied  of  the  goods  and  chattels  which  were  of 
the  said  E.  F.  at  the  time  of  his  death  and  which  shall  hereafter  (b) 
come  to  the  hands  of  the  defendant  to  be  administered  :  Therefore  it  is 
considered  that  the  plaintiff  do  recover  against  the  defendant  his  said 
debt,  and  also  one  shilling  for  his  damages  which  he  hath  sustained  on 

occasion  of  the  detaining  thereof,  and  £ for  his  costs  of  suit  [or 

"do  recover  against  the  defendant  the  said  £ and  £ for  his 

costs  of  suit"],  to  be  levied  of  the  goods  and  chattels  which  were  of  the 
said  E.  F.  at  the  time  of  his  death,  and  which  shall  hereafter  come  to 
the  hands  of  the  defendant,  as  executor  [or  "administrator"]  as  afore- 

(a)  If  the  defendant  plead  only  plene  administravit  or  plene  administravit 
prater,  the  plaintiff  in  his  replication  may  either  take  issue  on  the  plea,  or 
he  may  confess  it,  and  pray  judgment  of  assets  infuturo,  upon  the  former 
plea,  as  in  the  above  form;  or,  upon  the  latter,  take  judgment  presently  of 
the  assets  acknowledged  to  be  in  the  hands  of  the  defendant,  and  of  assets 
infuturo  for  the  residue,  as  in  the  form,  post,  No.  11.  In  such  cases  the 
plaintiff  may  sign  judgment  of  assets  quando  acciderint,  &c.  (see  Mara  v. 
Quin,  6  T.  R.  1 ),  after  executing  a  writ  of  inquiry  when  necessary ;  and  when 
assets  embraced  by  such  judgment  (see  Smith  v.  Tateltam,  2  Exch.  205  ;  17 
L.  J.,  Exch.,  198)  are  in  the  hands  of  the  executor,  he  may  proceed  against 
him  by  writ  of  revivor,  as  pointed  out  in  2  Pr.  10th  ed.  1175 ;  2  Will  Exors. 
1807. 

But  if  the  defendant  plead  either  of  the  pleas  above  mentioned,  and  also 
the  general  issue  or  other  plea,  and  the  plaintiff  deny  both  in  his  replication, 
the  issue  is  then  made  up,  and  the  parties  proc'eed  in  tlie  ordinary  way  ;  or 
if  the  plaintiff  join  issue  on  the  general  issue  or  other  plea,  and  confess  the 
plea  of  pkne  administravit,  &c.,  and  pray  judgment  of  assets  in  futuro,  &c., 
as  above  mentioned,  then,  after  entering  the  replication  in  the  issue,  pro- 
ceed as  in  the  form,  post.  No.  15.  In  this  latter  case,  if  the  plaintiff  have  a 
verdict,  judgment  is  signed,  and  he  proceeds  as  in  ordinary  cases  against  an 
executor  who  has  pleaded  a  false  plea ;  so  that,  if  such  plea  be  false  within 
his  own  knowledge  (as  a  plea  of  ne  unques  executor,  or  the  like),  he  would 
be  personally  liable,  not  only  for  the  costs,  but  also,  it  seems,  for  the  debt, 
and  judgment  and  execution  might  be  issued  against  him  accordingly ;  or 
if  not  false  within  his  own  knowledge  (as  a  plea  that  the  testator  did  not 
promise  or  the  like),  he  would  be  personally  liable  for  the  costs,  and  the 
judgment  signed  against  him  would  be  of  assets  quando,  &c.,  upon  which 
the  plaintiff  might  afterwards,  when  assets  came  to  defendant's  hands,  have 
a  writ  of  revivor,  as  above  mentioned,  for  the  debt,  and  immediately  have 
aji.  fa.  or  ca.  sa.  for  the  costs  de  bonis  testatoris,  et,  si  non,  de  bonis  propriis :  ' 
(see  Marshall  v.  IVilder,  9  B.  &  C.  655 ;  1  Saund.  336  b,  n.(  10);  2  Pr.  10th  ed. 
1175.) 

(6)  See  Smith  v.  Tateham,  2  Exch.  205;  17  L.  J.,  Exch.,  198. 


CHAP.  VI.]        Actions  against  Executors,  ^c.  673 

said,  to  be  administered,  &c.  [If  the  plea  be  of  a  judgment  or  spe- 
cialty debt  outstanding,  and  plene  (mministravit  proBter,  here  add 
"after  satisfying  the  monies  due  and  owing  on  the  said  judgments, 
bonds  and  indentures  (as  tlie  case  may  be)  in  the  defendant  s  said  plea 
mentioned."] 

[^Insert  the  usual  marginal  note  as  directed  at  foot  of  form^  ante, 
241.] 


10.  The  like,  in  an  Action  for  unliquidated  Damages  to  be  assessed  on 
a  Writ  of  Inquiry. 

[Proceed  as  directed  in  the  preceding  form  to  the  *,  and  then  thus ;] 
and  his  damages  on  occasion  of  the  premises  to  be  adjudged  to  him,  to 
be  levied  of  tiie  goods  and  chattels  which  were  of  the  said  E.  F.  at 
the  time  of  his  death,  and  which  shall  hereafter  (a)  come  to  the  hands 
of  the  defendant  to  be  administered  [or  if  the  plea  were  of  specialty 
debts  outstanding  and  plene  administravit  prceter,  here  add  the  fol- 
lowing words,  "after  satisfying  the  monies  due  and  owing  on  the  said 
several  judgments,  indentures  and  bonds  {as  the  case  may  be)  in  the 
said  plea  mentioned ''] :  Wherefore  the  plaintiff  ought  to  recover 
against  the  defendant  his  said  damages,  to  be  levied  in  form  aforesaid  : 
But  because  it  is  unknown  to  the  court  here  what  damages  the  plain- 
tiff hath  in  that  behalf  sustained,  it  is  commanded  to  the  sheriff  of  the 

said  county  of that  he  diligently  inquire,  by  the  oath  of  twelve 

good  and  lawful  men  of  his  bailiwick,  what  damages  the  plaintiff  hath 
sustained,  as  well  on  occasion  of  the  premises  in  the  said  declaration 
mentioned,  as  for  his  costs  of  suit  in  this  behalf  expended,  and  that  he 
send  the  inquisition  which  he  shall  thereupon  take  to  our  said  lady  the 
Queen  [or  in  C,  P.  "  to  the  justices,"  or  in  Exch.  '*  to  the  barons"] 

here  on  ,  under  his  seal  and  the  seals  of  those  by  whose  oath 

he  shall  take  that  inquisition,  together  with  the  writ  of  our  lady  the 
Queen  to  him  thereupon  directed ;  the  same  day  is  given  to  the 
plaintiff  at  the  same  place :  At  which  day  &c.  [state  the  return 
to  the  inquiry  as  in  a  judgment  by  nil  dicit,  ante,  482,  and  then  state 
the  judgment  thus:]  Therefore  it  is  considered  that  the  plaintiff  do 
recover  against  the  defendant  his  damages  aforesaid,  by  the  said  in- 
quisition above  found,  and  also for  his  said  costs  by  the  court 

here  adjudged  of  increase  to  the  plaintiff:  wliich  said  damages  and 

costs  in  the  whole  amount  to  £ ,  to  be  levied  of  the  goods  and 

chattels  which  were  of  the  said  E.  F.  deceased  at  the  time  of  his  death 
[if  the  plea  were  of  bonds,  Sfc.  outstanding,  and  plene  administravit 
prceter,  here  say  "  after  satisfying  the  monies  due  and  owing  on  the 
said  several  judgments,  indentures  and  bonds  in  the  said  plea  men- 
tioned" {as  in  the  plea)],  and  which  shall  hereafter  come  to  the  hands 
of  the  defendant  as  executor  [or  "  administrator"]  as  aforesaid,  to  be 
administered. 

[Insert  the  usual  marginal  note  eu  directed  at  foot  of  form,  ante, 
241.] 


11.  The  like,  where  the  Damages  are  ascertained  by  the  Master. 

A  form  of  tliis  may  be  readily  framed  from  the  preceding  form,  and 
from  the  general  one,  ante,  483,  No.  3. 

(a)  See  Smith  v.  Tateham,  ante,  672,  n. 
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12.  Judgment  of  Assets  acknowledged  in  Part,  and  for  the  Residue  of 
Assets  in  futuro,  on  Plea  of  Plene  Administravit  prceter,  in  an 
Action  for  a  Debt  or  liquidated  Demand  in  Money  (a). 

[^Copy  the  declaration  and  plea,  and  then  proceed  thus:'}  And  here- 
upon on (day  of  signing  judgment),  the  plaintiff,  inasmuch  as  the 

defendant  doth  not  deny  the  action  of  the  plaintiff,  and  inasmuch  as 
the  plaintiff  cannot  deny  but  that  the  defendant  had  not  any  goods  or 
chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death  in  his 
hands  to  be  administered,  except  the  said  goods  and  chattels  to  the 

value  of  £ as  aforesaid,  as  the  defendant  hath  above  in  his  plea 

alleged,  but  admits  the  same  to  be  true,  prays  judgment  for  his  said 
debt,  together  with  the  damages  by  him  sustained,  as  well  on  occasion 
of  the  detaining  thereof  as  for  his  costs  of  suit  [or  "  prays  judgment 

for  the  said  £ ,  together  with  his  costs  of  suit"],  to  be  adjudged  to 

him  :  to  be  levied  as  to  £ ,  part  thereof  of  the  said  goods  and 

chattels  so  as  aforesaid  acknowledged  to  be  in  the  hands  of  the  defend- 
ant to  be  administered,  and  as  to  the  residue  thereof  to  be  levied  of 
other  goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time  of 
his  death,  and  which  shall  hereafter  {b)  come  to  the  hands  of  the  de- 
fendant to  be  administered :  Therefore  it  is  considered  that  the  plaintiff 
do  recover  against  the  defendant  his  said  debt,  and  also  one  shilling 
for  the  damages  which  he  hath  sustained  on  occasion  of  the  detaining 

thereof  [<w  "  do  recover  against  the  defendant  the  said  £ "],  and 

£ for  his  costs  of  suit ;   to  be  levied  as  to  the  said  £ ,  part 

thereof,  of  the  said  goods  and  chattels  so  as  aforesaid  acknowledged  to 
be  in  the  hands  of  the  defendant  to  be  administered,  and  as  to  the 
residue  thereof  to  be  levied  of  other  goods  and  chattels,  which  were  of 
the  said  E.  F.  at  the  time  of  his  death,  and  which  shall  hereafter  {b) 
come  to  the  hands  of  the  defendant  as  executor  [or  "  administrator"] 
as  aforesaid  to  be  administered  &c. 

[Insert  the  marginal  note  as  directed  at  foot  of  form,  ante,  241.] 


13.  The  Tike,  in  an  Action  for  unliquidated  Damages  to  he  assessed  on 
a  Writ  c^'  Inquiry. 

A  form  for  this  may  be  readily  framed  from  the  preceding  form  and 
from  that  ante.  No.  9. 


14.  ITie  like,  where  the  Damages  are  ascertained  by  the  Master. 

A  form  for  this  may  be  readily  framed  from  those  supra,  Nos.  12  and 
9,  and  ante,  483,  No.  3. 


16.  Judgment  in  an  Action  for  a  Debt  or  liquidated  Demand  in  Money 
against  three  Executors,  where  one  pleads  Plene  administravit 
prceter,  another  Plene  administravit  generally  without  any  other 
Plea,  and  the  third  suffers  Judgment  by  Default. 

[Copy  the  declaration,  and  then,  on  a  new  line,  proceed  Mua:]  And 
on {date  of  plea),  the  said  C.  D.,  by  D.  A.  his  attorney,  says, 

(a)  See  ante,  672,  n.  (o). 

\b)  See  Smith  v.  Tateham,  ante,  672. 
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that  he  the  said  C.  D.  hath  fully  administered  [&c.  state  the  plea  of 

plene  administravii  prater:']   And  on  (daie  of  plea)  the  said 

E.  F.  by his  attorney  says,  that  he  the  said  E,  JF.  hath  fully  ad- 
ministered [&c.  state  the  plea  of  plene  administravit  •]  And  the  said 
G.  H.  says  nothing  in  bar  or  preclusion  of  the  said  action  of  the  plain- 
tiff, by  which  the  plaintiff  remains  therein  undefended  against  him : 
And  hereupon  on {day  of  signing  judgment)  the  plaintiff,  inas- 
much as  he  cannot  deny  the  several  matters  above  pleaded  by  the  said 
C.  D.  and  E.  F.  respectively,  but  admits  the  same  to  be  true,  prays 
judgment  for  his  debt  aforesaid,  too;ether  with  the  damages  by  him 
sustained  as  well  on  occasion  of  the  detaining  thereof  as  for  his  costs  of 
suit  to  be  adjudged  to  him  :  Therefore  it  is  considerefl  that  the  plaintiff 
do  recover  against  the  said  C.  D.,  E.  F,  and  G.  H.  his  debt  afore- 
said, and  also  one  shilling  for  the  damages  which  he  hath  sustained  on 

occasion  of  the  detaining  hereof,  and  £ for  his  costs  of  suit ;  to 

be  levied  as  to  the  said  £ ,  part  thereof,  of  the  said  goods  and 

chattels  so  as  aforesaid  acknowledged  to  be  in  the  hands  of  the  said 
C.  D.  as  executor  as  aforesaid  to  be  administered,  or  of  the  goods  and 
chattels  which  were  of  the  said  J.  K.  deceased,  at  the  time  of  hig 
death,  and  which  shall  hereafter  come  to  the  hands  of  the  said 
E.  F.  as  executor  as  aforesaid  to  be  administered,  or  which  are  now  in 
or  shall  hereafter  come  to  the  hands  of  the  said  G.  H  as  executor  as 
aforesaid  to  be  administered  ;  and  as  to  the  residue  thereof  to  be  levied 
of  the  goods  and  chattels  which  were  of  the  said  J.  K.  deceased,  at 
the  time  of  his  death,  and  which  shall  hereafter  come  to  the  hands  of 
the  said  C.  D.  and  E.  F.  as  executors  as  aforesaid,  or  either  of  them,  or 
which  are  now  in  or  shall  hereafter  come  to  the  hands  of  the  said  G.  H. 
as  executor  as  aforesaid  to  be  administered :  It  is  also  considered  by  the 

court  here  that  the  plaintiff  do  recover  against  the  said  G.  H.  £ 

for  his  costs  of  suit,  to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  J.  K.  deceased,  at  the  time  of  his  death,  in  the  hands  of 
the  said  G.  H.  as  executor  as  aforesaid  to  be  administered,  if  he  hath 
so  much  thereof  in  his  hands  to  be  administered,  and  if  he  hath  not  so 
much  in  his  hands  thereof  to  be  administered,  to  be  levied  of  the  proper 
goods  and  chattels  of  the  said  G.  H, 

[^Insert  the  usual  marginal  note  as  directed  at  foot  of  form,  ante, 
241.] 


16.  Issue,  where  only  Plene  administravit  is  pleaded. 

[Proceed  as  in  the  ordinary  form  of  an  issue,  ante,  116,  to  the  end 
of  the  pleadings,  and  then  thus:]  And  inasmuch  as  the  defendant  doth 
not  in  or  by  the  aforesaid  plea  deny  the  aforesaid  action  of  the  plain- 
tiff, the  plaintiff  prays  judgment  for  his  said  debt  and  the  damages  by 
him  sustained  by  reason  of  the  detention  thereof  [or  if  the  action  be  for 
unliquidated  damages,  say,  "  prays  judgment  for  the  damages  by  him 
sustained  by  reason  of  the  premises  in  the  declaration  complained  of"], 
to  be  levied  of  the  goods  and  chattels  which  were  of  the  said  E.  F. 
deceased,  at  the  time  of  his  death.  But  because  it  is  not  known  what 
damages  the  plaintiff  hath  sustained  in  that  behalf,  and  because  it  is 
also  unknown  at  present  whether  the  plaintiff  will  or  will  not  be  con- 
victed of  the  premises  above  put  in  issue  to  be  tried  by  the  country, 
and  because  until  the  aforesaid  issue  is  tried  final  judgment  herein  can- 
not be  given  ;  therefore  let  the  giving  of  judgment  herein  be  stayed 
until  the  trial  and  determination  of  the  said  issue  ;  and,  as  well  to  try 
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the  said  issae  as  to  inquire  what  damages  the  plaintiff  hath  sustained 
by  reason  of  the  premises  aforesaid,  let  a  jury  come,  &c. 


17.  Issue,  where  Nunqtiam  indebitatus  or  another  Plea  dertying  the 
Causes  of  Action  is  pleaded  with  the  Plea  of  Plene  administravit ; 
and  the  Plaintiff  takes  a  Judgment  of  Assets  Quando  acciderint 
on  the  loiter  (a), 

[Proceed  as  in  the  ordinary  form  of  an  issue,  ante,  116,  to  the  end 

of  the  pleadings,  and  then  thus :]  On  the* the  plaintiff  joins  issue 

on  the  said  plea  of  the  defendant  by  him  above  [first]  pleaded.  And 
as  to  the  defendant's  [second]  plea,  the  plaintiff,  inasmuch  as  he  cannut 
deny  the  allegatious  therein,  but  admits  the  same  to  be  true,  prays 
judgment  for  his  said  debt  and  the  damages  by  him  sustained  by  reason 
of  the  detention  thereof  [or  if  the  action  be  for  unliquidated  damages, 
say,  "  prays  judgment  for  the  damages  by  him  sustained  by  reason  of 
the  premises  in  the  declaratiou  complained  of"],  to  be  adjudged  to 
him,  to  be  levied  of  the  goods  and  chattels  which  were  of  the  said  E.  F. 
at  the  time  of  his  death,  and  which  shall  hereafter  come  to  the  hands 
of  the  defendant  as  executor  [or  "administrator"]  as  aforesaid  to  be 
administered  ;  but  because  it  is  uncertain  whether  the  defendant  will 
be  convicted  upon  the  matters  above  put  in  issue  to  be  tried  by  tlie 
country  or  not,  therefore  let  the  giving  of  judgment  herein  be  stayed 
until  the  trial  and  determination  of  the  said  issue  j  and  to  try  the  said 
issue  let  a  jury  come,  &.c. 

18.  Postea  on  Verdict  for  Plaintiff. 
The  same  as  in  ordinary  cases,  see  ante,  222. 


19.  Postea  on  Verdict  for  Defendant. 
The  same  as  in  ordinary  cases,  see  the  forms,  ante,  230,  &c. 


20.  Judgment  for  Plaintiff  on  a  Verdict  against  an  Executor  or 
Adininistrator  (b). 

[Proceed  as  in  the  ordinary  form,  ante,  240,  to  the  end  of  the 
postea,  and  then  thus:'\  Therefore  it  is  considered  that  the  plaintiff  do 


(a)  See  note,  ante,  672. 

(6)  The  judgment  against  an  executor  on  demurrer,  on  issue  of  mil  tiel 
record,  by  confession  oinildicit,  is  interlocutory  or  final,  as  in  other  cases. 
If  interlocutory,  it  is  the  same  as  in  ordinary  cases ;  after  which  follow  the 
award  of  the  inquiry,  return  and  final  judgment,  as  ante,  673,  No.  10.  The 
final  judgment  after  a  writ  of  inquiry,  or  on  a  verdict  against  an  executor  or 
administrator,  when  he  pleads  a  plea  admitting  his  representative  character, 
and  the  plaintiff  takes  issue  on  or  otherwise  replies  to  it,  is,  that  the  debt, 
damages  and  costs,  or  the  damages  and  costs,  shall  be  levied  of  the  goods  of 
the  testator  in  the  hands  of  the  defendant,  if  he  have  so  much  thereof  in  his 
hands  to  be  administered ;  and  if  not,  then  his  costs  to  be  levied  of  his  own 
goods.  (1  Saund.  336;  and  see /Zou^ev.  £/Aer»n^^on,  1  Salk.  312;  2  Ld.  Raym. 
870.)  Even  where  non  assumpsit  and  plene  administravit  were  pleaded,  and 
the  plaintifi"  confessed  the  plea  of  plene  administravit,  and  took  judgment  of 
assets  quando  acciderint  on  that  plea,  and  joined  issue  and  obtained  a  verdict 
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recover  against  the  defendant  the  said  monies  by  the  jurors  aforesaid 
in  form  aforesaid  assessed  [or  if  the  action  be  in  debt,  and  tlie  jury  do 
not  assess  the  debt,  but  only  the  damages,  and  forty  shillings  costs, 

tJien  say,  "  do  recover  against  tlie  defendant  the  said  debt  of  £ , 

and  the  monies  by  the  jurors  aforesaid  in  form  aforesaid  assessed"],  and 

also  £ for  his  costs  of  suit  by  the  court  here  adjudged  of  increase 

to  the  plaintiiF;  which  said  monies  [or  "  debt,  damages"]  and  costs  in 

the  whole  amount  to  £ :  to  be  levied  of  the  goods  and  chattels 

which  were  of  the  said  E.  F.  at  the  time  of  his  death  in  the  hands  of 
the  defendant  as  executor  [or  "administrator"]  as  aforesaid  to  be  ad- 
ministered, if  he  hath  so  much  thereof  in  his  hands  to  be  administered  ; 
and  if  be  hath  not  so  much  thereof  in  his  hands  to  be  administered, 

then  £ ,  being  for  the  costs  aforesaid  (a),  to  be  levied  of  the  proper 

goods  and  chattels  of  the  said  defendant. 

[Insert  tlie  usual  marginal  note  as  directed  at  foot  of  form,  ante, 
241.] 

21.  Fi.  Fa.  on  a  Judgment  against  Executor  or  Administrator  de 
Bonis  Testatoris,  and  Et  si  rum,  for  Costs,  against  him  de  Boms 
Propriis  {b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Ftdth,  To  the  sheriff  of 

on  non  assumpsit,  he  was  held  entitled  to  judgment  for  his  damages  and 
costs,  to  be  levied  of  the  goods  of  the  testator  if  sufficient;  and  if  not,  then 
the  costs  to  be  levied  of  the  defendant's  own  goods.  {Marshall  v.  Wilder, 
9  B.  &  C.  655.) 

If  the  defendant  plead  a  plea  which  is  false  within  his  own  knowledge, 
(as  ne  ungues  executor  or  administrator,  or  the  like),  and  it  be  found  against 
him,  the  judgment  is  de  bonis  testatoris  si,  Sfc,  et  si  non,  Sfc,  de  bonis  propriis, 
or  perhaps  unconditionally  de  bonis  propriis.  (Bro.  Executors,  34;  Bull  v. 
Wheeler,  Cro.  Jac,  647 ;  1  Saund.  336  b.) 

If  an  executor  plead  judgments  obtained  against  himself,  and  any  one  or 
more  of  them  be  avoided  by  the  plaintiff's  pleading,  the  plaintiff  shall  have 
judgment  against  the  executor  de  bonis  propriis.  (1  Saund.  337  a,  n. ;  see 
Marshall  v.  Wilder,  9  B.  &  C.  655.)  But  if  he  plead  judgments  obtained 
against  the  testator,  and  that  he  has  not  sufficient  to  satisfy  them  or  any  of 
them ;  if  any  one  or  more  of  the  judgments  be  avoided,  still  there  ought  not, 
it  seems,  to  be  a  general  judgment  against  the  executor,  or  at  least  not  until 
so  many  of  the  judgments  are  avoided  as  to  leave  assets  in  the  executor's 
hands.    ( Id.     But  see  several  cases  cited  there  to  the  contrary. ) 

In  an  action  against  an  executor  or  administrator,  suggesting  a  devastavit, 
the  judgment  against  the  defendant  will  be  de  bonis  propriis.  (1  Saund. 
336  c,  n.  (1).)  But  where  the  action  is  brought  against  the  executor  of  an 
executor  suggesting  a  devastavit  by  the  former  executor,  the  judgment 
against  the  defendant  will  be  de  bonis  testatoris.     (1  Saund.  219  e,  n.  (1).) 

Where  an  executor  or  administrator  is  charged  and  made  liable  as  as- 
signee, the  judgment  is  of  course  de  bonis  propriis.  {Tilny  v.  Norris,  1  Salk. 
309 ;  1  Ld.  Raym.  553.  See  as  to  an  action  for  rent,  Rubery  \.  Stevens,  4  B. 
&  Ad.  241 ;  and  as  to  an  action  for  non-repairs,  see  Tremeere  v.  Morison,  1 
Bing.  N.  C.  19.) 

As  to  the  judgment  of  assets  quando,  Sfc,  see  ante,  672,  n. 

(a)  As  to  when  the  whole  amount  of  debt  and  costs  may  be  levied,  see 
supra, 

(6)  On  an  ordinary  judgment  against  an  executor  or  administrator  (that 
is,  a  judgment  that  the  plaintiff  do  recover  the  debt  and  costs  to  be  levied 
out  of  the  assets  of  the  testator  if  the  defendant  have  so  much,  but  if  not, 
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,  greeting :  We  command  yon,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same  and  of  the 
goods  and  chattels  in  your  bailiwick,  which  were  of  E.  F.  deceased, 
at  the  time  of  his  death,  in  the  hands  of  C.  D.,  executor  of  the  last 
will  and  testament  of  the  said  E.  F.  deceased  \_or  "  administrator  of 
the  goods,  chattels  and  effects  which  were  of  the  said  E.  F.  deceased, 
at  the  time  of  his  death,  who  died  intestate"],  to  be  administered,  you 

cause  to  be  made  £ ,  which  A.  B.  lately  in  our  court  of  Qneen's 

Bench  ["  C.  P."  or  "  Exch.  of  Pleas"]  recovered  against  the  said 
C.  D.  executor  [or  "  administrator"^  as  aforesaid,  whereof  the  said 

C.  D.  is  convicted,  together  with  interest  upon  the  said  sum  of  £ 

at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day 

of ,  A.D. ,  on  which  day  the  judgment  aforesaid  was  entered 

up,  if  the  said  C.  D.  hath  so  much  thereof  in  his  hands  to  be  admi- 


then  the  costs  out  of  the  defendant's  own  goods),  the  usual  writ  of  execution 
against  him,  for  the  recovery  of  the  amount,  is  &  fieri  facias  de  bonis  testatoris 
si,  Sfc,  et  si  non,  ^c,  de  bonis  propriis,  as  in  the  above  form.  If  the  sheriff 
return  to  this  writ  nulla  bona  testatoris  nee  propria,  and  a  devastavit  (see  the 
forms,  post,  679,  Nos.  22  and  23),  the  plaintiff  may  immediately  sue  out  a 
fieri  facias  de  bonis  propriis  (Doct.  Plac.  169;  see  the  form,  post,  680,  No. 
25),  or  an  elegit  (1  Crom,  346;  Tidd,  9th  ed.  1034;  3  Bl.  Com.  414),  or  a 
capias  ad  satisfaciendum  (2  H.  6,  c.  12;  Bro.  Executors,  12;  see  the  form, 
post,  680,  No.  26),  against  the  property  or  person  of  the  executor  or  admi- 
nistrator, in  as  full  a  manner  as  in  an  action  against  him  in  his  own  right : 
(see  Rast.  323  b,  326  a,  pi.  6.)  You  cannot,  however,  sue  out  these  writs 
of  execution  against  the  property  or  person  of  the  executor  or  administrator, 
upon  a  judgment  de  bonis  testatoris  (which  is  the  only  one  here  intended), 
unless  the  sheriff  have  returned  a  devastavit.  ( Ward  v.  Thomas,  2  Dowl.  87 ; 
1  C.  &  M.  532.)  Therefore,  if  the  sheriff  return  nulla  bona  merely,  the  plain- 
tiff, if  he  can  prove  a  devastavit,  and  of  which  the  sheriff's  return  is  evidence 
{Leonard  v.  Simpson,  1  Hodg.  251 ;  Cooper  v.  Taylor,  7  Scott,  N.  R.  950 ;  13 
L.  J.,  C.  P.,  52 ;  Dawson  v.  Gregory,  14  L.  J.,  N.  S.,  Q.  B.,  286),  may  either 
proceed  by  action  of  debt  upon  the  judgment,  suggesting  a  devastavit ;  and 
if  the  plaintiff  succeed  in  that  action,  he  may  have  execution  against  the 
defendant  personally  as  in  ordinary  cases  (1  Saund.  219  a) :  or  he  may  sue 
out  a  scire  fieri  inquiry  (see  the  form,  post,  681,  No.  28),  commanding  the 
sheriff,  that,  in  case  there  shall  be  no  goods  of  the  testator  remaining  in  the 
bands  of  the  executor,  he  shall  summon  a  jury  to  inquire  if  the  defendant 
have  wasted  the  goods  of  the  testator,  and  if  a  devastavit  be  found  (see  form 
of  return  and  inquisition,  post,  682,  Nos.  29,  30,  which  is  not  traversable, 
Crawford  v.  Kebore,  1  H.  &  J.  1),  that  he  shall  warn  the  defendant  that 
he  be  in  court  upon  a  day  mentioned,  to  show  cause  why  the  plaiiitiff  should 
not  have  a  fieri  facias  de  bonis  propriis  against  him  :  (see  1  Saund.  219  n.(8), 
303;  Morfoot  v.  Chivers,  1  Str.  631 ;  2  L.  Raym.  1395;  Ward  v.  Thomas,  2 
Dowl.  87.) 

On  a  judgment  against  an  executor  or  administrator,  that  the  plaintiff  do 
recover  both  the  debt  and  costs  in  the  first  place  de  bonis  testatoris  si,  Sfc,  et 
si  non,  Sfc,  de  bonis  propriis  (and  which  judgment  is  usually  given  where  the 
defendant  pleads  a  plea  which  is  false  in  his  own  knowledge,  see  ante,  677), 
the  execution  pursuing  the  terms  of  the  judgment  is  afi.  fa.  both  as  to  the 
debt  and  costs,  de  bonis  testatoris  et  si  non  de  bonis  propriis ;  and  on  a  return 
of  nulla  bona  nee  testatoris  nee  propria,  then  it  seems  a  ca.  sa.  may  be  issued ; 
or  if  the  judgment  be  unconditionally  de  bonis  propriis,  then,  it  would  seem, 
the  execution  might,  following  the  judgment,  also  be  unconditionally  de 
bonis  propriis :  (see  ante,  677.)  If  an  executor  or  administrator  be  charged 
and  made  liable  as  assignee,  the  execution  would  be  against  him  de  bonis 
pri^iis. 
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njstered,  and  if  he  hath  not  so  much  thereof  in  his  hands  to  be  ad- 
ministered, then  that  you  omit  not  by  reason  of  any  liberty  in  your 
county,  but  that  you  enter  the  same  and  cause  to  be  made  of  the 
proper  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  the  sum 

of  £ ,  parcel  of  the  said  £ ,  and  which  £ was  by  the  said 

court  adjudged  to  the  said  A.  B.  for  his  costs  of  suit  in  that  behalf; 
and  have  you  those  monies  [&c.  Conclude  as  tistuil.  See  the  Jorm, 
ante,  290]. 

22.  Return  thereto  of  Nulla  Bona  Testatoris,  nee  propria  (a). 

The  within-named  C.  D.  has  no  goods  or  chattels  which  were  of  the 
within-named  E.  F.  at  the  time  of  his  death  in  his  hands  to  be  admi- 
nistered, in  my  bailiwick,  whereof  I  can  cause  to  be  made  the  monies 

[or  "  £ "]  and  interest  within  mentioned,  or  any  part  thereof;  and 

he  has  not  any  of  his  own  proper  goods  or  chattels  in  my  bailiwick, 

whereof  I  can  cause  to  be  made  the  within-mentioned  sum  of  £ , 

parcel  &c.  and  interest  thereon  within  mentioned,  or  any  part  thereof, 
according  to  the  exigency  of  this  writ. 

The  answer  of  S.  S.  sheriflF. 


23.  The  like,  with  a  Devastavit  {a). 

The  within-named  C.  D.  has  no  goods  or  chattels  [&c.  as  in  pre- 
ceding form  to  the  end],  but  divers  goods  and  chattels,  which  were  of 
the  said  E.  F.  at  the  time  of  his  death,  to  the  value  of  the  monies  [or 

"£ "]  and  interest  within  mentioned,  after  the  death  of  the  said 

E.  F.  came  into  the  hands  of  the  said  C.  D.  to  be  administered ;  which 
said  goods  and  chattels  the  said  C.  D.  hath,  before  the  coming  of  this 
■writ  to  me  directed,  eloigned,  wasted  and  converted  to  his  own  use. 

The  answer  of  S.  S.  sheriflP. 


24.  Entry  of  a  Devastamt  upon  Boll,  and  Ausard  of  Fi.  Fa.  or 
Ca.  Sa.  (a). 

[Enter  an  award  of  tlie  above  fi.  fa.,  as  ante,  303,  mutatis  mutan- 
dis, and  the  sherifTs  above  return,  as  ante,  303,  mutatis  mutandis, 
and  then  thus ;]  wherefore  it  is  considered  that  the  said  A.  S.  have 
execution  against  the  said  C.  D.  of  the  said  £ ,  and  interest  afore- 
said ;  and  afterwards,  that  is  to  say,  on  {teste  of  fi.  fa.),  the 

plaintiff  comes  here  by  his  attorney  aforesaid,  and  prays  the  writ  of  our 
said  lady  the  Queen  of  fieri  facias  to  be  directed  to  the  said  sheriff, 
commanding  him  that  he  omit  not  by  reason  of  any  liberty  of  his 
county,  but  that  he  enter  the  same  and  cause  to  be  made  of  the  proper 

goods  and  chattels  in  his  bailiwick  of  the  said  C.  D.  the  said  £ , 

and  interest  aforesaid  ;  and  it  is  directed  to  him,  returnable  before  our 
lady  the  Queen  [or  in  C.  P.  "  before  the  justices  of  our  lady  the 
Queen,"  or  in  Exch.  "before  the  barons  of  her  majesty's  Exchequer"], 
at  Westminster,  immediately  after  the  execution  thereof,  &c. 

[If  the  writ  atoarded  be  a  ca.  sa.  the  form  may  be  readily  adapted 
to  meet  the  case  from  t/ie  above  form,  and  that  ante,  334.] 

(o)  See  note  (6),  ante,  677,  678. 
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25.  Fieri  Facias  thereon  (a). 

Victoria  [&c.  as  ante,  677,  No.  21],  To  the  sheriff  of ,  greeting : 

Whereas  we  lately  commanded  you,  that  you  should  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you  should  enter  the 
same  and  of  the  goods  and  chattels  which  were  of  E.  F.  deceased,  at 
the  time  of  his  death,  in  the  hands  of  C.  D.  executor  of  the  last  will 
and  testament  of  the  said  E.  F.  [or  "  administrator  of  all  and  singular 
the  goods,  chattels  and  effects  which  were  of  the  said  E.  F.  at  the 
time  of  his  death,  who  died  intestate"]  to  be  administered,  in  your 
bailiwick,  you  should  cause  to  be  made  [&c.  recite  the  fieri  facias  de 

bonis  testatoris,  Sfc,  see  No.  21],  and  you  afterwards,  on  the day 

of ,  A.D. ,  returned  to  us  in  our  court  of  Queen's  Bench  [or 

in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our  said 
Exchequer"],  at  Westminster  aforesaid,  that  the  said  C  D.  had  no 
goods  or  chattels  [&c.  recite  the  sheriff's  return  of  nulla  bona  and 
devastavit^  ;  therefore  we  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same  *  and  of  the 
proper  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you 

cause  to  be  made  the  said  £ ,  together  with  interest  [&c.  conclude 

a«  in  the  ordinary  forms  ofafi.fa.,  ante,  290,  &c.] 


26.  Ca.  sa.  thereon  (a). 

[Same  as  in  the  preceding  form  to  the  *,  and  then  thus ;]  and  take 
the  said  C.  D.  if  [&c.  as  in  the  ordinary  forms,  ante,  330,  to  the 
tcords]  to  satisfy  the  said  A.  B.  the  said  £ and  interest  as  afore- 
said ;  and  have  you  there  [&c.  conclude  as  usual,  see  the  form,  ante, 
330.] 


27.  Writ  of  Revivor  on  a  Judgment  of  Assets  quando  acciderint  (b). 

Victoria  [&c.  as  ante,  677,  No.  21],  To  C.  D.  of , ,  greet- 
ing:  Whereas  J..  B.on ,  in  our  court  of  Q.  B.  ["C.  P."  or  "fexch. 

of  Pleas"],  by  the  judgment  of  the  same  court,  recovered  against  you 
C.  D.,  executor  of  the  last  will  and  testament  of  E.  F.  deceased  [or 
"  administrator  of  all  and  singular  the  goods,  chattels  and  effects  which 
were  of  E.  F.  deceased  at  the  time  of  his  death,  who  died  intestate"], 

£ ,  to  be  levied  of  the  goods  and  chattels  which  were  of  the  said 

E.  F.  at  the  time  of  his  death,  and  which  should  thereafter  come  to 
your  hands  as  executor  [or  "  administrator"]  as  aforesaid  to  be  admi- 
nistered ;  whereof  you  the  said  C.  2).  are  convicted.  And  although 
judgment  be  thereupon  given,  yet  execution  thereof  still  remains  to  be 
made  to  him  the  said  A.  B.  And  after  the  judgment  aforesaid,  divers 
goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his 
Heath,  to  the  value  of  the  said  £ and  more,  came  to  and  are  now 


(a)  See  note  (6),  ante,  677,  678. 

(6)  See  ante,  672,  n. ;  2  Pr.  10th  ed.  1092.  By  the  C.  L.  P.  Act,  1854, 
8.  91,  proceedings  against  executors  on  a  judgment  of  assets  in  futuro  may 
be  had  and  taken  in  the  manner  provided  by  the  C.  L.  P.  Act,  1852,  as  to 
wrhs  of  revivor,  and  this  writ  is  therefore  to  be  taken  as  substituted  for  the 
previous  writ  of  scire  faciat  issued  in  such  a  case :  (see  a  form  of  $cire  facias, 
2  Saund.  219.) 
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in  the  hands  of  you  the  said  C.  D.  as  executor  [or  "  administrator"] 
as  aforesaid,  to  be  administered,  whereof  you  may  satisfy  the  said  A.  B. 

for  the  said  £ ,  as  by  the  information  of  the  said  A.  B.  in  our  said 

court  we  have  been  given  to  understand:  Wherefore,  the  said  A.  B. 
havinff  humbly  besought  us  to  provide  him  a  proper  remedy  in  this 
behalf,  w^e  command  you,  that  within  eight  days  after  the  service  of 
this  writ  upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in 
our  said  court  of  Queen's  Bench  f "  C.  P."  or  "  Exch.  of  Pleas"],  at 
"Westminster,  to  show  cause  why  the  said  A.  B.  should  not  have  exe- 
cution against  you  of  the  said  £ ,  together  with  interest  upon  the 

same  from  the day  of ,  a.d. ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up,  to  be  levied  of  the  goods  and  chattm 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  and  which  so  as 
aforesaid  came  to  and  are  now  in  the  hands  of  you  the  said  C.  D.  to 
be  administered:  And  take  notice,  that  in  default  of  your  so  doing,  the 

said  A.  B.  may  proceed  to  execution.     Witness ,  at  Westminster, 

the day  of ,  a.d.  185 — . 


28.  Scire  fieri  Inquiry  after  a  Return  of  Nulla  bona  testatoris  (a). 

Victoria  [&c.  as  ante,  677,  No.  21],  To  the  sheriff  of ,  greet- 
ing: Whereas  by  our  writ  we  lately  commanded  you,  that  you  should 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  should 
enter  the  same  and  of  the  goods  and  chattels  in  your  bailiwick,  which 
were  of  E.  F.  deceased  at  the  time  of  his  death  in  the  hands  of  C.  D. 
as  executor  of  the  last  will  and  testament  of  the  said  E.  F.  [or  "  ad- 
ministrator of  all  and  singular  the  goods,  chattels  and  effects,  which 
were  of  the  said  E.  F.  at  the  time  of  his  death,  who  died  intestate, 
as  it  is  said"]  to  be  administered,  you  should  cause  to  be  made  [&c. 
proceed  as  in  the  writ  of  fieri  facias  to  the  teste].  And  you,  at  a 
day  now  past,  returned  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in 
Exch.  "  to  our  barons"],  at  Westminster,  that  the  said  C.  D.  had  no 
goods  or  chattels  [&c.  proceed  as  in  the  return  of  nulla  bona  to  the 
end.]     And  because  the  return  aforesaid  by  you  made  in  our  said 

court  seems  to  be  in  delay  of  execution  of  the  said  £ and  interest 

aforesaid ;  and  because,  on  the  behalf  of  the  said  A.  B.  in  our  said 
court  it  is  sufficiently  testified  that  divers  goods  and  chattels,  which 
were  of  the  said  E.  F.  at  the  time  of  his  death,  to  the  value  of  the  said 

£ and  interest  aforesaid,  after  the  death  of  the  said  E.  F.  came  to 

the  hands  and  possession  of  the  said  C.  D.  to  be  administered,  and  that 
the  said  C.  D.  hath  sold  and  wasted  those  goods  and  chattels,  and  con- 
verted and  disposed  of  the  money  arising  therefrom  to  his  own  use ; 
and  that  the  said  C.  D.  hath  eloigned  the  residue  of  the  goods  and 
chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death,  to 
places  to  the  said  A.  B.  unknown,  and  hath  converted  and  disposed  of 
the  said  last-mentioned  goods  and  chattels  to  his  own  use,  with  intent 
that  execution  thereof  should  not  as  yet  be  made :  And  because  we  are 
unwilling  that  those  things  which  in  our  said  court  are  rightly  done  or 
adjudged  should  be  rendered  ineffectual  by  fraud  or  subtilty,  therefore 

(a)  See  anU,  677,  n.,  and  2  Pr.  10th  ed.  1179.  The  same  notice  must  be 
given  of  executing  a  scire  fieri  inquiry,  as  in  the  case  of  a  common  writ  of 
inquiry.  {Biron  v.  Phillips,  1  Str.  235  ;  Stead  v.  Lateward,  Id.  623 ;  2  Ld. 
Raym.  1832.)  As  to  what  shall  be  evidence  of  a  devastavit,  see  2  Saund. 
219,  n.  (8);  2  Williams'  Executors,  3rd  ed.  1562,  &c. 

O  Gd 
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we  command  you,  that  of  the  goods  and  chattels  in  your  bailiwick, 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  in  the  hands  of 
the  said  C  D.  to  be  administered,  you  cause  to  be  made  the  said 

£ and  interest  aforesaid,  if  they  can  be  levied  thereof;  and  have 

the  money  thereof  levied  before  us  \or  if  in  C.  P.  "  before  our  jus- 
tices," or  in  Exch.  "  before  the  barons  of  our  Exchequer"],  at  West- 
minster, immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.  B.;  and  if  they  cannot  be  thereof  levied,  then  if  it  shall  appear 
to  you,  by  the  inquisition  upon  oath  of  good  and  lawful  men  of  your 
bailiwick,  in  this  behalf  to  be  taken,  or  in  any  other  manner  by  which 
you  may  the  better  know,  that  the  said  C.  D.  hath  sold,  eloigned, 
wasted  or  converted  or  disposed  of  to  his  own  use  the  goods  or  chattels 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  in  the  hands  of 

the  said  C.  D.  to  be  administered,  to  the  value  of  the  said  £ and 

interest  aforesaid,  or  any  part  thereof,  that  then,  by  good  and  lawful 
men  of  your  bailiwick,  you  make  known  to  the  said  C.  D.  that  he  be 
before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  before  the 

barons  of  our  Exchequer"],  at  Westminster,  on ,  to  show,  if  he 

has  or  knows  of  any  thing  to  say  for  himself,  why  the  said  A.  B.  ought 

not  to  have  his  execution  against  him  of  the  said  £ and  interest 

aforesaid,  to  be  levied  of  the  proper  goods  and  chattels  of  the  said  C.  D. 
if  it  shall  seem  expedient  for  him  ;  and  further  to  do  and  receive  what 
our  said  court  shall  then  and  there  consider  of  him  in  this  behalf,  and 
have  you  there  then  the  names  of  those  by  whom  you  shall  so  make 

known  to  him  and  this  writ.    Witness ,  at  Westminster,  the 

day  of ,  A.D. . 


29.  JRetum  thereto,  of  a  Devastavit  and  Nil,  Sfc. 

The  within-named  E.  F.  has  no  goods  or  chattels  which  were  of  the 
within-named  C.  D.  deceased  at  the  time  of  his  death,  in  the  hands  of 
the  said  E.  F.  to  be  administered,  in  my  bailiwick,  whereof  I  can 

Cfiuse  to  be  made  the  £ \or   "  monies'']  and   interest  within 

mentioned,  or  any  part  thereof;  but  the  said  FJ.  F.  after  the  death  of 
the  said  C.  D.  had  divers  goods  and  chattels,  which  were  of  the  said 
C.  D.  at  the  time  of  his  death,  in  his  hands  to  be  administered,  to  the 

value  of  the  said  £ [or  "monies"]  and  interest;  which  said  goods 

and  chattels  the  said  E.  F.  afterwards,  and  before  the  coming  of  this 
writ  to  me,  sold,  wasted,  eloigned  and  converted  to  his  own  use,  as 
appears  by  a  certain  inquisition  taken  before  me  in  this  behalf,  on  the 
oath  of  good  and  lawful  men  of  my  said  bailiwick,  and  to  this  writ 
annexed :  And  I  further  certify,  that  the  said  E.  F.  hath  nothing  in 
my  bailiwick  where  or  by  which  I  can  make  known  to  him,  as  by  the 
said  Writ  I  am  commanded,  nor  is  he  found  in  the  same.  The  residue 
of  the  execution  of  this  writ  appears  in  a  certain  inquisition  hereto 
annexed. 

The  answer  of  S.  S.  sheriff. 


30.  Inquisition  thereon. 

An  inquisition  indented,  taken  at ,  in  the  county  of ,  on 

the  day  of ,  in  the  year  of  our  Loj-d  ,  before  S.  S. 

sheriff  of  the  county  aforesaid,  by  virtue  of  a  writ  of  our  lady  the 
Queen,  directed  to  the  said  sheriff,  and  to  this  inquisition  annexed,  to 
inquire  of  and  upon  certain  matters  in  the  said  writ  contained  and 


J 
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specified,  by  the  oath  of  J.  B.  [&c.  names  of  jurors],  ^ood  and  lawftil 
men  of  the  bailiwick  of  the  said  sheriflp,  who  upon  their  oath  aforesaid 
say,  that  E.  F.  in  the  said  writ  named,  after  the  death  of  the  said  C.  D. 
in  the  said  writ  also  named,  had  divers  goods  and  chattels,  which  were 
of  the  said  C.  D.  at  the  time  of  his  death,  in  the  hands  of  the  said 

E.  F.  to  be  administered,  to  the  value  of  the  sum  of  £ [or 

"  monies"]  and  interest  in  the  said  writ  specified ;  which  said  goods 
and  chattels  the  said  E.  F.  hath  sold,  wasted,  eloigned  and  converted 
to  his  own  use.  In  witness  wliereof,  as  well  the  said  sheriff  as  the 
jurors  aforesaid  have  caused  their  seals  to  be  affixed  to  this  inquisition 
the  day  and  year  above  mentioned. 


31.  Proceedings  by  or  against  an  Executor  or  Administrator  upon  a 
Judgment  against  Testator  or  Intestate. 

See  the  forms  of  the  suggestions  and  revivor,  ante,  614  to  623. 
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CHAPTER  VII. 

ACTIONS  AGAINST  HEIRS  AND  DEVISEES  ON  BOND,  &c. 
OF  ANCESTOR. 


1.  Proceedings  until  Judgment. 

The  forms  are  the  same  as  in  ordinary  cases,  mutatis  mutandis :  see 
2  Pr.  10th  ed.  1181. 


2.  Judgment  on  a  Verdict  against  an  Heir  for  the  Debt  of  his 
Ancestor. 

[Proceed  as  in  the  usual  form,  ante,  240,  to  the  end  of  the  postea, 
and  then  thus ;]  Therefore  it  is  considered  that  the  plaintiff  do  recover 

against  the  defendant  his  said  debt  and  damages  to  £ by  the 

jurors  aforesaid  in  form  aforesaid  assessed,  and  also  £ ,  for  his 

costs  of  suit  by  the  court  here  adjudged  of  increase  to  the  plaintiff,  to 
be  levied  of  the  lands  and  tenements  which  were  of  the  said  E.  F.  in 
fee  simple  at  the  time  of  his  death,  and  which  came  to  and  are  now  in 
the  hands  of  the  defendant  by  hereditary  descent  from  the  said  E.  F. 

[Insert  the  usual  marginal  note  as  directed  at  foot  of  form,  ante, 
241.] 

3.  Extent  against  an  Heir  upon  a  Special  Judgment  against  him. 

Victoria  [&c.  as  ante,  677,  No.  21],  To  the  sheriff  of ,  greeting: 

Whereas  A.  B.  lately  in  our  court  of  Queen's  Bench  [or  "  C.  P."  or 
"  Exch.  of  Pleas"],  by  the  judgment  of  the  same  court,  recovered 

against  C.  D.,  son  and  heir  of  E.  F.  deceased,  a  certain  debt  of  £ , 

and  also  £ which  in  our  said  court  were  adjudged  to  the  said 

A.  B.  for  his  damages  which  he  had  sustained,  as  well  by  reason  of  the 
detention  of  the  said  debt  as  for  his  costs  of  suit  in  that  behalf,  to  be 
levied  of  the  lands  and  tenements  which  were  of  the  said  E.  F.  in  fee 
simple  at  the  time  of  his  death  in  the  hands  of  the  said  C.  D. ;  whereof 
the  said  C.  D.  is  convicted  :  Therefore  we  command  you,  that  by  the 
oath  of  honest  and  lawful  men  of  your  bailiwick  you  diligently  inquire 
of  what  lands  and  tenements  the  said  E.  F.  was  seised  in  fee  simple 
at  the  time  of  his  death,  and  which  descended  to  the  said  C.  D.  as  son 
and  heir  of  the  said  E.  F.  by  hereditary  right  after  the  death  of  the 

said  E.  F.,  and  of  which  the  said  C.  D.  on  the day  of ,  a.d. 

,  on  which  day  the  said  A.  B.  sued  out  his  writ  of  summons  for 

the  debt  aforesaid  against  the  said  C.  D.,  was  seised  in  his  demesne  as 
of  fee,  and  how  much  those  lands  and  tenements,  with  the  appurte- 
nances, are  worth  by  the  year,  in  all  issues  beyond  reprises,  according 
to  the  true  value  of  the  same ;  and,  when  the  said  inquisition  shall 
have  been  by  you  so  made,  that  without  delay  you  deliver  the  said 
lands  and  tenements,  with  the  appurtenances,  to  the  said  A.B.  to  hold 
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to  bim  and  his  assigns  as  his  freehold,  until  the  said  debt  and  sum  first 
aforesaid  and  costs  aforesaid  shall  be  thereof  fully  levied :  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  [or  in 
C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  our  barons"]  at  Westminster, 
immediately  after  the  execution  hereof,  under  your  seal  and  the  seals 
of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment, and  have  there  the  names  of  those  by  whose  oath  you  shall  make 

the  said  extent  and  appraisement,  and  this  writ.     Witness (name 

of  chief  Justice,  or  in  Exch.  of  chief  baron),  at  Westminster,  the 

cuay  of ,  in  the  year  of  our  Lord . 


4.  The  like,  on  a  general  Judgment. 

Victoria  [k.c.asante,  677,  No.  21],  To  the  sheriff  of ,  greeting: 

Whereas  A.  B,  lately  in  our  court  [&c.  as  in  preceding  form\  reco- 
vered against  C.  D.,  son  and  heir  of  E.  F.  deceased,  a  certain  debt  of 

£ ,  and  also  £ ,  which  in  our  said  court  were  adjudged  to  the 

said  A.  B.  for  his  damages  [&c.  as  in  preceding  form'],  whereof  [&c. 
as  in  preceding  form"] :  And  afterwards  the  said  A.  B.  came  into  our 
said  court  and  prayed  to  be  delivered  to  him  all  the  lands  and  tene- 
ments of  the  said  C.  D.  in  your  county,  which  descended  to  the  said 
C.  D.  from  the  said  E.  F.  his  father,  in  fee  simple,  whereof  the  said 

C.  D.  on  the day  of ,  in  the  year  of  our  Lord ,  on  which 

day  the  said  A.  B.  sued  out  his  writ  of  summons  against  him  for  the 
debt  aforesaid,  was  seised :  But  because  it  Ls  unknown  what  lands  and 
tenements  the  said  C.  D.,  on  the  aforesaid  day  of  suing  out  the  writ 
aforesaid,  had  by  hereditary  descent  from  the  said  E.  F.  his  father,  we 
command  you,  that  by  the  oath  of  honest  and  lawful  men  of  your 
bailiwick  you  diligently  inquire  what  lands  and  tenements  the  said 
C.  D.,  on  the  same  day  of  suing  out  the  writ  aforesaid,  had  by  here- 
ditary descent  from  the  said  E.  F.  his  father,  and  how  much  those 
lands  and  tenements  are  worth  by  the  year,  according  to  the  true 
value  of  the  same,  in  all  issues  beyond  reprises :  And,  when  the  said 
inquisition  shall  have  been  by  you  diligently  made,  that  without  delay 
you  deliver  to  the  said  A.  B.  the  said  lands  and  tenements,  with  the 
appurtenances,  according  to  the  true  value  of  tbe  same,  to  hold  to  the 
said  A.  B.  and  his  asi^igns  as  his  freehold,  until  the  debt  and  damages 
aforesaid  shall  be  thereof  fully  levied:  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [&c.  Conclude  as  in 
the  preceding  form.  ] 

5.  Writ  of  Revivor  against  Heirs  and  Terretenants,  on  Judgment 
against  Ancestor. 

See  forms  of,  amte,  613. 


6.  Scire  Facias  on  a  Judgment  of  Assets  Quando,  Sfc, 
See  a  form,  ante,  681,  which  may  be  readily  made  applicable. 
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CHAPTER  VIII. 

ACTIONS  BY  AND  AGAINST  INFANTS  (a). 


1.  Process, 

TTie  same  as  in  ordinary  cases.  If  the  infant  be  the  plaintiff,  the 
process  will  be  in  his  name,  and  not  in  the  name  of  the  guardian  or 
prochein  amy. 

2.  Petition  to  sue  by  Prochein  Amy  (J). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

To  the  Right  Honourable (name  of  chief  justice),  lord 

chief  justice  of  her  majesty's  court  of  Queen's  Bench  \_or 

if  in  C.P.  "Sir (name  of  chief  justice),  knight,  lord 

chief  justice  of  her  majesty's  court  of  the  Bench,''^or  if  in 

Exch.  **  To  the  Right  Honourable  (name  of  chief 

baron),  lord  chief  baron  of  her  majesty's  court  of  Exche- 
quer, at  Westminster,  and  the  rest  of  the  barons  of  the  said 
court"]. 
The  humble  petition  o{  A.  B.  the  plaintiff  in  this  suit,  an  in&nt 
under  the  age  of  twenty-one  years, 
Showeth, 
That  your  petitioner  has,  as  he  is  advised,  a  good  cause  of  action 
against  the  said  C.  D.  for  the  price  and  value  of  work  done,  and  ma- 


Co)  See  in  general  2  Pr.  10th  ed.  1186. 

(i)  An  infant  cannot  prosecute  an  action  either  in  person  or  by  attorney, 
and  therefore  it  is  that  he  cannot  sue  as  an  informer  on  a  penal  statute 
{Anon.,  Say.  51);  for  an  informer  must  exhibit  his  suit  in  proper  person, 
and  prosecute  it  either  in  person  or  by  attorney.  (18  Eliz.  c.  5  ;  B.  N.  P. 
166.)  But  he  may  sue  either  by  prochein  amy  (stat  Westm.  7,  c  48 ;  Westm. 
2,  c.  15)  or  by  guardian  (2  Inst.  261;  Goodwin  v.  Moore,  Cro.  Car.  161), 
either  being  admitted  by  the  court  for  that  purpose;  usually  the  former. 
If  he  sue  by  attorney,  although  this  cannot  now  be  assigned  as  error  (21 
Jac.  1,  c.  13,  8.  2;  4  &  5  Anne,  c.  16,  s.  2;  Finlay  v.  Jowle,  13  East,  6),  yet 
the  defendant  may  plead  it  in  abatement  (2  Saund.  211,  213,  n.  (5)),  or 
perhaps  the  declaration  might  be  set  aside  or  the  proceedings  stayed  till  a 
prochein  amy  or  guardian  be  appointed ;  or  if  he  sue  in  person,  perhaps  it 
would  be  error.  There  was,  before  the  stat,  3  &  4  Will.  4,  c  42,  s.  12,  one 
exception  to  this,  namely,  where  several  executors,  suing  6is  such,  were 
plaintiffs,  and  one  of  them  was  an  infant ;  in  such  a  case,  all  the  plaintiffs 
might  sue  by  attorney,  and  those  who  were  of  age  might  appoint  the  attor- 
ney for  themselves  and  for  the  infant  (1  Ro.  Abr.  268,  pi.  3;  Rutland  v. 
Rutland,  Cro.  El.  378 ;  2  SanndL  213,  n.  (6) ).  It  may  be  qestionable,  how- 
ever, whether  this  exception  is  not  taken  away  bj  that  statute,  which  makes 


CHAP.  VIII.]      Actions  by  and  against  Infants.  687 

terials  for  the  same  provided  by  your  petitioner,  for  the  said  C.  D.  at 
his  request  [^describe  the  cause  of  action  shortlyl ;  and  that  your  peti- 
tioner has  lately  commenced  an  action  against  the  said  C.  D.  in  this 
honourable  court  for  the  same :  But  in  regard  to  your  petitioner  being 
an  infant  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
years : 

Your  petitioner  therefore  humbly  prays  your  lordship  [or  in  Exch. 
"  your  honours"]  to  admit  him  to  prosecute  the  said  action  by  N.  F. 
of  — —  [tailor],  your  petitioner's  next  friend. 

And  your  petitioner  will  ever  pray. 

Witness  W.  W.  A.  B. 


plaintiffs  suing  as  executors  liable  to  costs,  their  former  exception  from 
which  was  the  principal  reason  for  the  exception. 

If  an  infant  sue  by  prochein  amy,  as  is  most  usual,  still  the  legal  guardian 
is  considered,  as  a  general  rule,  to  be  the  proper  party  to  be  appointed  such 
prochein  amy ;  and  unless  there  be  circumstances  against  it,  he  is  usually 
appointed  as  such.  (2  Inst.  261.)  If  he  refuses  his  concurrence,  then 
another  person  will  be  appointed  :  (see  Claridge  v.  Crawford,  1  D.  &  R.  13.) 
If  he  sue  by  guardian,  the  guardian,  it  seems,  must  have  a  warrant ;  if  by 
prochein  amy,  a  warrant  is  unnecessary ;  but  both  guardian  and  prochein  amy 
must  be  admitted  by  the  court  before  the  plaintiff  can  proceed  in  the  action. 
(F.  N.  B.  63  J. ;  2  Inst.  261 ;  Young  v.  Young,  Cro.  Car.  86.  In  Morgan  v. 
Thome,  7  M.  &  W.  400 ;  9  Dowl.  228,  it  was  held  that  no  appointment  or 
subsequent  ratification  by  the  infant  of  the  prochein  amy  was  necessary.) 
Let  the  person  intended  as  prochein  amy  or  guardian,  if  willing  and  able  so 
to  do,  attend  with  the  infant  before  a  judge  at  chambers,  who  will  grant  his 
fiat  for  one  of  the  masters  to  draw  up  the  rule :  (see  the  form,  supra,  No.  5.) 
In  the  Common  Pleas  he  will  at  once  grant  the  admission.  In  the  Queen's 
Bench  and  Exchequer,  draw  up  the  rule  with  one  of  the  masters  :  (see  the 
form  of  rule,  supra,  No.  6.)  In  the  Common  Pleas,  take  the  admission  to 
die  master's  office,  and  get  it  entered  on  the  remembrance  roll  (but  this  is 
not  perhaps  absolutely  necessary ;  Rowlyn's  case,  4  Coke,  53  b),  and  leave 
the  admission  there.  Annex  a  copy  of  the  rule  (or,  in  the  Common  Pleas, 
of  the  admission)  to  your  declaration  if  delivered,  or  to  the  notice  of  decla-- 
ration  if  filed,  before  you  deliver  it  If  the  prochein  amy  or  guardian  and 
infant  cannot  or  is  not  willing  to  attend,  write  out  a  petition,  to  be  signed 
by  the  infant,  directed  to  the  chief  justice  of  the  court,  praying  to  be  ad^ 
mitted  to  prosecute,  &c.  by  A.  B.  (see  the  form,  supra,  No.  2) ;  and  at  the  foot 
of  it  write  a  consent  to  be  signed  by  the  prochein  amy,  &c.  {supra,  No.  3) ; 
and  lastly,  make  an  affidavit  of  the  signing  of  the  petition  and  consent: 
{post,  688,  No.  4.)  Let  these  be  presented  lo  a  judge  at  chambers,  who  will 
thereupon  grant  his  fiat  (or,  in  the  Common  Pleas,  the  admission),  and  you 
proceed  to  draw  up  the  rule,  &c.  as  is  above  directed.  Under  particular 
circumstances  the  judge  might,  in  his  discretion,  dispense  with  the  signature 
of  the  infant  to  the  petition  for  suing  by  a  prochein  amy  (see  Morgan  v. 
Thome,  7  M.  &  W.  408) ;  and  in  a  recent  case  the  petition  was  allowed  to  be 
signed  by  the  prochein  amy  on  his  behalf,  where  the  infant  was  too  young  to 
sign  it  hmiself.  {Eades  v.  Booth,  15  L.  J.,  N.  S.,  263,  Q.  B. ;  8  Q.  B.  718; 
3  D.  &  L.  770.)  It  was  at  one  time  considered  by  the  Queen's  Bench  that 
a  special  admission  of  a  guardian  for  an  infant  to  appear  in  one  cause  would 
serve  for  others  {Archer  v.  Frowde,  1  Str.  305  ;  Simpson  v.  Jackson,  Cro.  Jac. 
640);  but  by  r.  5,  H.  T.  1853,  "  A  special  admission  of  prochein  amy  at 
guardian  to  prosecute  or  defend  for  an  infant  shall  not  be  deemed  an  au- 
thority to  prosecute  or  defend  in  any  but  the  particular  action  or  actions 
specified :"  (see  the  form,  post,  688,  No.  6.) 
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3.  Prochein  Amy's  Consent  thereto. 

I  hereby  consent  and  agree  that  the  above-named  A.  B.  shall  be  at 
liberty  to  prosecute  this  action  by  me  as  his  next  friend,  according  to 
the  prayer  of  the  above  petition.     Witness  my  hand,  this day  of 

Witness  W.  W.  N.  F. 


4.  Affidavit  of  Signature  to  Petition  and  Consent. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 

I,  W.  W.  clerk  to  P.  A.  of ,  gentleman,  attorney  in  this  action 

for  the  above-named  plaintiff,  make  oath  and  say, 

1.  That  A.  B.,  the  above-named  plaintiff,  did,  on  the day  of 

instant  [or  "  last"],  duly  sign  the  petition  hereunto  annexed,  in 

my  presence. 

2.  That  at  the  same  time  I  was  present  and  did  see  N.  F.,  the  person 
mentioned  in  the  prayer  of  the  said  petition,  duly  sign  the  consent  or 
agreement  thereunder  written,  as  the  next  friend  of  the  said  A.  B. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits.'"'\ 


5.  Judge's  Order  for  a  Rule  thereon,  in  Q.  B.  or  Exch. 

B.  ■)  Upon  reading  the  petition  of  A,  B.,  the  consent  of  N.  F. 
against  >  thereunder  written,  and  the  affidavit  of  W.  W.,  I  do  order 

I).  J  that  a  rule  be  drawn  up  that  N.  F.  be  admitted  to  prosecute 
for  the  said  A.  B.  (who  is  an  infant  under  the  age  of  twenty-one  years) 
against  C.  D.  in  an  action  in  the  court  of  Queen's  Bench  [or  "  Exch. 
of  Pleas"],  as  the  next  friend  of  the  said  C.  D.  during  his  minority. 

Dated  this day  of ,  185 — . 

{Judge's  or  Baron's  signature.) 


6.  FuU  of  Court  thereon,  in  Q.  B. 

In  the  Q.  B. 

,  the day  of ,  18 — . 

B.  ^  It  is  ordered  by  the  court,  that  N.  F.  be  admitted  to  prosecute 
V.  >  this  action  for  A.  B.  (who  is  under  the  age  of  twenty-one  years) 
D.  S  against  C.  D.,  as  the  next  friend  of  the  said  A.  B.  during  his 
minority. 

By  the  Court 

7.  77ie  like,  in  Exchequer. 

In  the  Exch.  of  Pleas. 

,  the day  of ,  18 — . 

B.  "^     N.  F.  of ,  is  admitted  to  prosecute  for  A.  B.  (who  is  an 

V.  >  infant  under  the  age  of  twenty-one  years)  this  action  against 
2).  J  C.  J).,  as  the  next  friend  of  the  said  A.  B.  during  his  minority. 

Admitted  the day  of ,  185—. 

{Baron's  signature.) 
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8.  Judge^s  Order  for  Admission  of  Prochein  Amy  to  sue  in  C.  P. 

-S«  ">  Upon  reading  the  petition  of  A.  B.,  the  consent  of  N.  F. 
V.  >  thereunder  written,  and  the  aflSdavit  of  W.  W.,  I  do  order  that 
D.  3  N.  F.  be  admitted  to  prosecute  for  the  said  A.  B.  (who  is  an 
infant  under  the  age  of  twenty-one  years),  against  C.  D.,  an  action  as 
the  next  friend  of  the  said  A.  B.  during  his  minority.    Dated . 


9.  Petition  to  defend  by  Guardian  (a). 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

To  [&c.  commence  the  petition  as  supra,  No.  2.] 
Showeth, 

That  the  above-named  plaintiff  hath  lately  commenced  an  action  at 
law  in  this  honourable  court  against  your  petitioner,  for  [state  the  cause 
of  action  concisely],  and  your  petitioner  is  advised  and  believes  that 
he  has  a  good  defence  thereto  :  But  in  regard  that  your  petitioner  is  an 

infant  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 

years : 

Your  petitioner  therefore  humbly  prays  your  lordship  [or  in  Exch. 


(a)  An  infant,  even  when  sued  en  autre  droit  (see  Hindmarsh  v.  Chandler, 
7  Taunt.  488  ;  1  Moore,  250),  or  with  other  defendants  {Bird  v.  Orms,  Cro. 
Jac.  289;  King  v.  Marhorough,  Id.  304;  1  Rol.  Abr.  776,  pi.  9;  Coux  v. 
Lowther,  1  Ld.  Raym.  600 ;  Frescohaldi  v.  Kynaston,  2  Str.  783),  can  appear 
and  defend  by  guardian  only,  and  not  in  person  or  by  attorney  (Co.  Litt. 
135b;  Frescobaldi  v.  Kynaston,  2  Str.  784;  Com.  Dig.  Pleader,  2,  c  2)  or 
prochein  amy.  (2  Inst.  261 ;  Fitzgerald  v.  Filliers,  3  Mod.  236 ;  Simpson  v. 
Jackson,  Cro.  Jac.  640.)  If  an  attorney  undertake  to  appear  for  an  infant, 
he  must  appear  for  him  in  the  proper  way,  by  guardian.     {Power  v.  Jones, 

I  Str.  445  ;  Stratton  v.  Burgis,  Id.  114.) 

The  guardian  is  appointed  upon  petition,  in  the  same  manner  as  a  pro- 
chein amy,  as  mentioned  ante,  686,  687.  The  rule  should  be  drawn  up  and 
annexed  to  the  plea  when  delivered,  unless  delivered  before  plea. 

If  the  infant  appear  in  person  or  by  attorney,  or  by  prochein  amy,  and 
judgment  be  given  against  him,  it  might  be  reversed  on  error  (see  1  Rol. 
Abr.  287,  pi.  1,  2;  747,  pi.  13  ;  8  Co.  58  b.;  9  Co.  30  b  ;  Simpson  v.  Jackson, 
Cro.  Jac.  640 ;  Castledine  v.  Monday,  4  B.  &  Ad.  90 ;  Beven  v.  Cheshire,  3 
Dowl.  70) ;  but  not  so  where  judgment  is  given  for  him.  {Bird  v.  Pegg,  5  B. 
&  Aid.  418;  see  Lil.  Ent.  555,  &c.)  The  plaintiff  may  and  should  apply 
to  the  court  or  a  judge  for  an  order  to  set  aside  the  appearance  with  costs 
as  irregular,  and  for  the  defendant  to  appear  by  guardian  {Hindmarsh  v. 
Chandler,  7  Taunt.  488;  1  Moore,  250;  Gladman  v.  Bateman,  Barnes,  418; 
and  see  Boys  v.  Edmeads,  2  Chit  Rep.  22 ;  Paget  v.  Thompson,  3  Bing.  609 ; 

II  Moore,  504 ;  Beven  v.  Cheshire,  8  Dowl.  7),  and  for  liberty  to  sign  judg- 
ment if  he  does  not.  And  this,  it  seems,  may  be  done  at  any  time  before 
judgment  (see  Nunn  v.  Curtis,  4  Dowl.  729 ;  1  T.  &  G.  500 ;  Shipman  v.  Ste- 
vens, 2  Wils.  50 ;  Kerry  v.  Cade,  Barnes,  413  ;  Stevens  v.  Lowndes,  14  L.  J., 
C.  P.,  229);  and  since  the  C.  L.  P.  Act,  1852,  s.  222,  it  would  seem  an  ap- 
plication might  be  made  even  after  error  brought:  (and  see  Goodright  v. 
Wright,  1  Str.  33,  in  ejectment ;  but  qucere,  in  other  actions.  Power  v.  Jones, 
Id.  445.)  But  the  plaintiff  might  not  get  the  costs  of  the  application,  where 
it  is  not  made  until  a  late  stage  of  the  proceedings  {Shipman  v.  Stevens, 
supra) ;  and,  with  a  view  to  get  costs,  the  plaintiff,  before  making  the  appli- 
cation, had  better  request  the  defendant  to  name  a  guardian  and  appear  by 
him.  (Id.)  In  some  cases  be  might  even  be  ordered  to  pay  the  costs  of 
the  application. 
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"  your  honours"]  that  you  would  assign  to  him  G.  G.  of [tailor], 

as  his  guardian,  to  defend  the  said  suit.    And  your  petitioner  will  ever 
pray,  &c.  C.  D. 

10.  Consent  of  Guardian  thereto. 

I  do  hereby  consent  and  agree  that  the  above-named  C.  D.  shall  be 
at  liberty  to  defend  this  action  by  me  as  his  guardian,  according  to  the 

prayer  of  the  above  petition.     Witness  my  hand  this day  of , 

185—. 

Witness  W.  W.  G.  G. 


11.  Affidavit  of  Signature  to  such  Petition  and  Consent. 
The  same  as  supra,  No.  4. 


12.  Judge^s  Order  for  a  Rule  thereon  in  Q.  B.  or  Exch. 
The  same  as  supra,  No.  5,  mutatis  mutandis. 


13.  Rule  of  Court  thereon. 

the day  of ,  18 — . 

B.  '\  It  is  ordered  by  the  court  that  G.  G.  be  admitted  to  defend 
V.  >  for  C.  D.,  who  is  under  the  age  of  twenty-one  years,  at  the  suit 
D.  y  of  A.  B.,  an  action  in  the  court  of  Queen's  Bench  [or  "  Exch. 
of  Pleas"],  as  the  guardian  of  the  said  C.  D.  during  his  minority. 

By  the  Court. 


14.  Judges  Order  for  Admission  of  Guardian  to  defend  in  C.  P. 
The  same  as  supra,  No.  8,  mutatis  mutandis. 


15.  Declaration  by  an  Infant. 

\Theform  is  the  same  as  usual,  as  No.  1,  but  instead  of  stating  tTiat 
plaintiff"  declares  by  an  attorney,  say,  "  A.  B.  by  N.  F.,  who  is  ad- 
mitted by  the  court  here  as  the  next  friend  of  the  said  A.  B.,  who  is 
an  infant  under  the  age  of  twenty-one  years,  to  prosecute  for  the  said 

A.  B.  in  this  behaUj  sues  C.  D.  for "  proceed  as  usual  as  against 

an  adult  defendant.] 

16.  Plea  by  Infant. 

See  the  form  of  commencement  of  a  plea  by  an  infant,  ante,  98, 
and  a  form  of  plea  of  defendant's  infancy,  ante,  100. 


17.  The  other  forms  of  proceedings  are  the  same  as  in  ordinary  cases. 
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CHAPTER  IX. 
ACTIONS  BY  AND  AGAINST  HUSBAND  AND  WIFE  (a). 


1.  Writ  of  Summons. 

The  same  as  in  ordinary  cases,  but  describing  the  parties  as  "  A.  B. 
and  M.  {the  wife's  christian  name)  his  wife." 


2.  Affidaxits  to  hold  to  Bail,  ante,  353. 


3.  Suggestions  or  Writs  of  Revivor,  to  have  Execution  by  or  against, 
ante,  625  to  629. 


4.  Declaration  on  the  Money  Counts  hy  Husband  and  Wife. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

{venue),  to  wit.  A.  B.  and  Mary  his  wife,  by their  attor- 
ney, sue  C.  D.  for  money  payable  by  the  defendant  to  the  said  Mary, 
whilst  she  was  sole  and  unmarried,  for  goods  sold  and  delivered  by 
her  to  the  defendant,  and  for  work  and  labour  done  and  materials  pro- 
vided by  her  for  the  defendant,  at  his  request,  and  for  money  lent  by 
her  to  the  defendant,  and  for  money  paid  by  her  for  the  defendant  at 
his  request,  and  for  money  received  by  the  defendant  for  her  use,  and 
for  interest  upon  and  for  the  forbearance  at  interest  by  her  to  the  de- 
fendant at  his  request,  of  monies  due  and  owing  to  her  from  the 
defendant,  and  for  money  found  to  be  due  from  the  defendant  to  her 
on  accounts  stated  between  them,  and  the  plaintiff  claim  Jb' . 


5.  Flea. 
See  a  form  of  plea  of  defendant's  coverture,  aide,  100. 


6.  Error. 
See  form  of  plea  of  coverture  in  error  coram  nobis,  ante,  279. 

(o)  See  generally  2  Pr.  10th  ed.  1193  to  1197- 
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CHAPTER  X. 

ACTIONS  BY  OR  AGAINST  ASSIGNEES   OF   BANKRUPTS  OR 

INSOLVENTS,  OR  BY  OR  AGAINST  BANKRUPT 

OR  INSOLVENT  (a). 


1.  Writ  of  Summons  by  Assignees. 

[The  same  as  in  ordinary  cases,  but,  though  not  absolutely  neces- 
sary, describe  the  plaintiffs,  when  suing  as  assignees,  thus ;]  ^'  A.  B. 
and  C.  D.,  assignees  of  the  estate  and  effects  of  B.  B.,  a  bankrupt, 
according  to  the  statutes  in  force  concerning  bankrupts,"  or  if  the 
assignees  of  an  insolvent  debtor,  say  "of  an  insolvent  debtor,  accord- 
ing to  the  statutes  in  force  for  the  relief  of  insolvent  debtors  in  Eng- 
land."] 

2.  Affidavit  to  hold  to  Bail  by  Assignees. 
See  the  forms,  ante,  355. 


3.  Declaration  on  Money  Counts  by  Assignees  of  Bankrupt. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of a.d.  185—. 

(venue),  to  wit.    A.  B.  and  C.  D.,  assignees  of  the  estate  and 

effects  of  JS",  P.,  a  bankrupt,  according  to  the  statutes  in  force  con- 
cerning bankrupts,  by  P.  A.  their  attorney,  sue  G.  H.  for  money 
payable  by  the  defendant  to  the  said  G.  H.  before  he  became  bankrupt 
[or  if  the  money  did  not  become  payable  until  after  his  bankruptcy, 
say,  "for  money  payable  by  the  defendant  to  the  plaintiffs  as  assignees 
as  aforesaid"]  for  goods  sold  and  delivered  by  the  said  bankrupt  to  the 
defendant,  and  for  work  and  labour  done  and  materials  provided  by 
the  said  bankrupt  for  the  defendant  at  his  request,  and  for  money  lent 
by  the  said  bankrupt  to  the  defendant,  and  for  money  paid  by  the  said 
bankrupt  for  the  defendant  at  his  request,  and  for  money  received  by 
the  defendant  for  the  said  bankrupt's  use,  and  for  interest  upon  and 
for  the  forbearance  at  interest  by  the  said  bankrupt  to  the  defendant, 
at  his  request,  of  monies  due  and  owing  from  the  defendant  to  the  said 
bankrupt,  and  for  money  found  to  be  due  from  the  defendant  to  the 
said  bankrupt  on  accounts  stated  between  them.*  And  the  plaintiffs 
as  assignees  as  aforesaid  claim  £ . 

[If  a  cause  of  action  accrued  to  the  assignees  after  the  bankruptcy, 
it  may  be  described  thus,  inserting  it  at  the  *  supra ;] 

"And  for  money  payable  by  the  defendant  to  the  plaintiffs,  as 
assignees  as  aforesaid,  for  money  received  by  the  defendant  to  their  use 
as  such  assignees,  and  for  money  found  to  be  due  from  the  defendant  to 
the  plaintiS  as  such  assignees,  on  accounts  stated  between  them." 

(a)  See  generally  2  Pr.  10th  ed.  1198  to  1209. 
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4.  Declaration  on  Money  Counts  by  Assignees  of  Insolvent  discharged 
under  1  ^2  Vict.  c.  110. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas,"] 

The day  of ,  a.d. . 

(venue),  to  wit.     A.  B.  and  C.  D.,  assi^ees  of  the  estate  and 

effects  of  E.  F.,  an  insolvent  debtor,  and  heretofore  discharged  as  such 
under  and  according  to  the  statute  passed  in  the  session  of  Parliament 
held  in  the  first  and  second  years  of  the  reign  of  our  lady  the  Queen 
for  the  relief  of  insolvent  debtors  in  England,  by  P.  A.  their  attorney, 
sue  C.  D.  for  money  payable  by  the  defendant  to  the  said  E.  F.  before 
he  was  divested  of  his  estate  and  effects  as  such  insolvent  as  aforesaid 
for  goods  sold  and  delivered  by  the  said  E.  F.  to  the  defendant,  and 
for  work  and  labour  done  and  materials  provided  by  the  said  E.  F.  for 
the  defendant  at  his  request,  and  for  money  lent  by  the  said  E.  F.  to 
the  defendant,  and  for  money  paid  by  the  said  E.  F.  for  the  defendant 
at  his  request,  and  for  money  received  by  the  defendant  for  the  said 
E.  F.'s  use,  and  for  interest  upon  and  for  the  forbearance  at  interest 
by  the  said  E.  F.  to  the  defendant,  at  his  request,  of  monies  due  and 
owing  from  the  defendant  to  the  said  E.  F.  and  for  money  found  to  be 
due  from  the  defendant  to  the  said  E.  F.  on  accounts  stated  between 
them.*     And  the  plaintiffs  as  assignees  as  aforesaid  claim  £ . 

l_If  a  cause  of  action  accrued  to  the  assignees  as  such,  it  may  be 
described  thus,  inserting  it  at  the  *  supra :] 

"And  for  money  payable  by  the  defendant  to  the  plaintiflfe  as 
assignees  as  aforesaid,  after  the  said  E.  F.  was  divested  of  his  estate 
and  effects  as  aforesaid,  for  money  received  by  the  defendant  to  their 
use  as  such  assignees,  and  for  money  found  to  be  due  from  the  de- 
fendant to  the  plaintiffs  as  such  assignees  on  accounts  stated  between 
them." 


6.  Notice  by  Defendant  of  Intention  to  dispute  the  Bankruptcy,  Sfc. 
in  Action  by  Assignees  (a). 

In  the  Q.  B.  [or  "C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  and  E.  F.  suing,  as  assignees  of  B.  B.  an  alleged 
bankrupt,  plaintiff,  against  C.  D.  defendant. 
Take  notice,  that  the  above-named  defendant  intends  on  the  trial  of 
this  cause  to  dispute  the  trading,  the  act  of  bankruptcy,  and  the  peti- 
tioning creditor's  debt  of  the  above-named  B.  B.  [or  any  one  or  two 
of  these  matters,  according  to  your  intention  to  dispute  same],  under  a 
certain  petition  for  adjudication  of  bankruptcy  lately  filed  against  the 


(a)  In  addition  to  a  plea  disputing  the  plaintiffs  being  assignees  (a  form 
of  which  see  ante,  91),  the  defendant  must,  by  the  234th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  give  the  above  notice  in  cases 
where  he  disputes  and  requires  the  plaintiff  to  prove  the  petitioning  credi- 
tor's debt,  trading  and  act  of  bankruptcy,  or  any  one  or  two  of  those  facts, 
and  he  must  give  the  notice  "  at  or  before  pleading:"  (see  Poole  v.  Bell,  I 
Stark.  N.  P.  C.  328  ;  Gardner  v.  Slack,  6  Moore,  489;  Lawrence  v.  Crowder, 
3  C.  &  P.  229 ;  Moon  v.  Raphael,  7  C.  &  P.  115 ;  2  Bing.,  N.  S.,  310.)  If 
the  plea  be  delivered  without  the  notice,  the  defendant's  course  is  to  obtain 
on  summons  a  judge's  order  for  leave  to  withdraw  the  plea,  and  afterwards 
redeliver  it  with  the  notice.  (Id.;  see  Folks  v.  Scudder,  3  C.  &  P.  232; 
Butcher  v.  Addison,  1  Scott,  N  R.  175.)    The  notice  should  specify  which 
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said  B.  B.  and  under  which  the  above-named  plaintifis  have  been  chosen 
assignees  [or  if  mentioned  in  the  pleadings,  say,  "  under  the  petition 
for  adjudication  of  bankruptcy  mentioned  in  the  pleadings  in  this 

action"].    Dated . 

Yours,  &c. 
To  A.  B.  and  E.  F.  the  above-named        D.  A.  defendant's  attorney 

plaintiffs,  and  to  Mr.  P.  A.  their  [or  "  agent."] 

attorney  [or  "  agent."] 


6.  The  like,  hy  Plaintiff  {a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas"] 

A.  B.  plaintiff  against  C.  D.  defendant. 
Take  notice,  that  the  above-named  plaintiff  intends  [proceed  as  in 
the  preceding  form,  mutatis  mutandis,  and  conclude  thus:] 

Yours,  &c. 
To  G.  D.  and  G.  H.  the  above-named  P.  A.  plaintiff's  attorney 

defendants,  and  to  Mr,  D.  A,  their  [or  "  agent."] 

attorney  [or  "  agent."] 


7.  Plea. 


See  form  of  plea  of  defendant's  bankruptcy,  arUey  101,  and  of  his 
discharge  under  the  Insolvent  Act,  Id, 


8.  Suggestion  under  Bankrupt  Act,  s.  157,  of  Death  of  an  Official 
Assignee,  Plaintiff,  and  Appointment  of  fresh  one  {b). 

And  now,  on  the day  of ,  a.d.  18 — ,  comes  here  the  said 

of  the  matters  the  defendant  intends  to  dispute ;  a  notice  to  dispute  the 
bankruptcy  generally  would  not  suffice:  (see  Trimley  v.  Unwin,  6  B.  & 
Cress.  537 ;  9  D.  &  R.  548 ;  Porter  v.  Walker,  1  Scott,  N.  R.  674 ;  Butler 
V.  Hohson,  4  Bing.  N.  C.  290 ;  6  Dowl.  409 ;  Buckton  v.  Frost,  8  A.  &  E. 
844  J  1  P.  &  D.  102.)  Personal  service  on  the  assignees  is  not  necessary, 
and  service  on  them  by  a  delivery  to  their  attorney  m  the  action  will  suffice. 
{Howard  v.  Ramshottom,  3  Taunt.  526.)  Service  by  leaving  the  notice  with 
a  clerk  at  the  counting  house  of  the  assignees  might  suffice  (see  IVidger  v. 
Browning,  2  C.  &  P.  523) ;  but  it  is  safest  to  leave  it  at  the  residence  of  the 
party.  In  Howard  v.  Ramsboltom,  supra,  it  was  held  that  service  by  leaving 
the  notice  with  a  maid-servant  at  the  assignee's  dwelling-house  was  not 
sufficient.  It  may  be  added  that  the  notice  is  not  necessary  in  a  feigned 
issue  to  ascertain  the  title  of  the  assignees  to  goods  seized  in  execution. 
(£o«  V.  Melville,  3  M.  &  Gr.  40;  9  Dowl.  882.)  Where  the  assignees  are 
strangers  to  the  record,  if  their  title  come  incidentally  in  question,  it  must 
be  proved  by  the  ordinary  evidence,  although  no  notice  of  contesting  the 
validity  of  the  fiat  have  been  given  by  the  opposite  party  {Doe  v.  Liston,  4 
Taunt.  741) ;  but  unless  the  notice  be  given  to  dispute  the  petitioning  cre- 
ditor's debt,  the  debt  upon  the  proceedings  must  be  taken  to  be  admitted 
for  all  the  purposes  of  the  suit.  {Hernaman  v.  Barber,  14  C.  B.  583;  23 
L.  J.,  C.  P.,  195.) 

(a)  If  the  plaintiff  disputes  the  bankruptcy  in  an  action  against  the  as- 
signees or  other  person  acting  under  the  warrant  of  the  court,  then  he  must 
give  this  notice  before  issue  joined :  (see  the  234th  section  of  the  Bankrupt 
Act  and  notes  to  the  preceding  form.) 

{b)  See  Bainbridge  v.  Blair,  1  Younge,  386;  Mendham  T.  Robimon,  I  M. 
&  K.  217. 
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S.  W.  by  his  attorney  aforesaid,  and  suggests  and  gives  the  court  here 
to  understand  and  be  infonned,  that  after  the  last  pleading  in  this  ac- 
tion [or  "  after  issue  was  joined  between  the  parties  in  this  action"] 
the  said  plaintiff  G.  L.  died ;  and  that  the  said  G.  L.  in  his  lifetime 
was  the  official  assignee  duly  appointed  in  that  behalf,  according  to 
the  statute  in  such  case  made  and  provided,  to  act  in  the  bankruptcy 
of  the  said  J.  V.,  and  that  the  said  G.  L.  sued  in  this  action  as  such 
assignee  jointly  with  the  said  R.  W.,  being  the  assignee  of  the  estate 
and  effects  of  the  said  J.  V.  chosen  by  the  creditors  of  the  said  J.  V. ; 
and  that  after  the  death  of  the  said  G.  L.,  and  after  the  last  pleading 
in  this  action  {or  "after  issue  was  joined  between  the  parties  in  this 
action"],  P.  J.  was  duly  appointed  official  assignee,  according  to  the 
statute  in  such  case  made  and  provided,  to  act  in  the  bankruptcy  of 
the  said  J.  V.  in  the  place  of  the  said  G.  L.,  deceased,  and  the  said 
P.  J.  thereupon  jointly  with  the  said  R.  W.,  by  E.  P.  the  attorney  of 
him  the  said  R.  W.,  continue  to  prosecute  and  carry  on  this  action 
against  the  defendant,  according  to  the  statute  in  suca  case  made  and 
provided. 


9.  Summons  and  Suggestion  to  entitle  Assignees  to  issue  Execution  on 
a  Juagment  obtained  by  a  Bankrupt, 

See  the  forms,  ante,  629,  630. 


10.  Writ  of  Revivor  in  the  like  Case. 
See  the  form,  ante,  630. 


11.  Summons  under  the  C.  L.  P.  Act,  1852,  s.  142,ybr  an  Order  to 
compel  Assignees  to  continue  or  abandon  the  Action  at  Suit  of 
Bankrupt  or  Insolvent  (a). 

[Formal parts  as  usual,  calling  on  the  plaintiff  and  his  assignees  by 
name,"]  "  to  show  cause  whether  the  said  E.  F.  and  G.  H.,  the 
assignees  of  the  defendant,  who  has  become  a  bankrupt  [or  "  insol- 


(o)  By  the  C.  L.  P.  Act,  1852,  sect.  142,  "  The  bankruptcy  or  insolvency 
of  the  plaintiflF  in  any  action,  which  the  assignees  might  maintain  for  the 
benefit  of  the  creditors,  shall  not  be  pleaded  in  bar  to  such  action,  unless 
the  assignees  shall  decline  to  continue  and  give  security  for  the  costs  thereof, 
upon  a  judge's  order  to  be  obtained  for  that  purpose,  within  such  reasonable 
time  as  the  judge  may  order,  but  the  proceedings  may  be  stayed  until  such 
election  is  made ;  and  in  case  the  assignees  neglect  or  refuse  to  continue 
the  action,  and  give  such  security  within  the  time  limited  by  the  order,  the 
defendant  may,  within  eight  days  after  such  neglect  or  refusal,  plead  the 
bankruptcy."  By  this  enactment  the  right  to  plead  the  plaintiff's  bank- 
ruptcy in  bar  of  the  further  maintenance  of  the  action  is  confined  to  cases 
where  the  assignees  decline  to  continue  the  action  on  their  own  account  and^ 
to  give  security  for  costs.  Before  this  enactment,  by  such  a  plea  the  action 
brought  by  the  bankrupt  was  defeated,  and  the  assignees  were  compelled 
to  bring  a  fresh  action  in  their  names:  (see  Swann  v.  Sutton,  10  A.  Sf  E. 
623;  Quain  &  Hoi.  104.)  The  enactment  does  not  apply  to  actions  com- 
menced after  the  plaintiff  has  become  bankrupt  or  insolvent:  (see  Stanton 
V.  Ckillier,  3  El.  &  Bla.  274;  22  L.  T.,  Q.  B.,  240.) 
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vent"],  will  continue  this  action  and  give  security  for  the  costs  thereof, 
and  why  all  proceedings  herein  should  not  be  stayed  until  the  said 
assignees  make  their  election  in  that  behalf." 


12.  Order  thereon. 

[Formal  parts  as  usual.]    "  I  do  order  that  JE.  F.  and  G.  H., 

assignees  of  the  estate  and  eifects  of  the  defendant  herein,  do  within 

days  elect  whether  they  will  continue  this  action   and  give 

security  for  the  costs  thereof  or  not,  and  that,  if  they  elect  to  continue 
the  same  and  give  such  security,  they  do  accordingly  continue  the 

same  and  give  such  securitj'  within  the  said days,  and  I  further 

order  that  until  such  election  is  made  all  further  proceedings  herein  be 
stayed." 


13.  Ca.  Sa.  against  a  Bankrupt  at  suit  of  Assignees  under  the 
Bankrupt  Act,  s.  257  {a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriflp  of 

,  greeting :  We  command  you  that  you  omit  not  by  reason  of  any 

liberty  in  your  county,  but  that  you  enter  the  same  and  take  R.  N.,  a 
bankrupt,  adjudicated  such  according  to  the  Bankrupt  Law  Conso- 
lidation Act,  1849,  wheresoever  he  shall  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  you  may  have  his  body  before  us  at 
Westminster  immediately  after  the  execution  hereof,  to  satisfy  B.  H. 
aud  H.  P.,  assignees  of  the  estate  and  effects  of  the  said  i?.  A'., 

bankrupt  as  aforesaid,  £ ,  together  with  interest  upon  that  sum  at 

the  rate  of  £4  per  centum  per  annum  from  the day  of , 

A.D. ,  the  accounts  relating  to  the  said  H.  N.'s  estate  having  be- 
come a  record  of  her  majesty's  Court  of  Bankruptcy  [for  the 

district],  and  the  said  £ being  the  total  amount  of  the  debts 

which  by  such  accounts  appear  to  be  due  from  him  to  his  creditors ; 
and  the  said  Court  of  Bankruptcy  having  refused  to  grant  the  said 
i2.  N.  any  further  protection,  and  having  on  the  application  of  the 

said  assignees,  on  the  said  day  of  ,  a.d.  ,  granted  a 

certificate  under  the  seal  of  the  said  court,  and  according  to  the  pro- 
visions of  the  said  act,  in  the  form  contained  in  schedule  (B.  a)  to 
that  act  annexed,  by  which  it  was  certified  by  W.  J,  A.,  a  commis- 
sioner of  the  said  court,  that  the  said  B.  H.  and  H.  P.,  assignees  as 
aforesaid,  were  creditors  of  the  said  R.  N.  as  such  assignees  for  the 

said  £ in  trust  for  the  creditors  of  the  said  R.  N.  and  that  the 

said  R.  N.  was  not  protected  by  the  said  Court  of  Bankruptcy  from 
process  against  his  person,  as  appear  to  us  by  the  production  of  the 
said  certificate,  which  said  certificate  is  still  in  full  force  and  effect, 
and  there  has  not  been  any  allowance  of  any  certificate  of  conformity 

of  the  said  R.  N. ;  and  have  you  there  then  this  writ.     Witness , 

at  Westminster,  the day  of ,  a.d.  185 — . 

(a)  See  Arcli.  B.  L.,  by  Flather,  lltb  ed.  203 ;  Walker  v.  Edmundson,  20 
L.J.,aB.,186;  lPr.Rep.772;  Re  Everard,Q'Exc\i.U6;  20  L.  J.,  Exch., 
225 ;  Re  Cowgill,  20  L.  J.,  Q.  B,,  300 ;   16  C.  B.  336. 
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14.  Habeas  Corpus  directed  to  Keeper  of  Queen's  Prison,  at  Suit  of 
Creditors  of  a  Bankrupt,  for  the  detaining  Jam  in  Custody. 

Victoria  [&c.  as  supra,  No.  13],  To  the  keeper  of  our  prison,  greet- 
ing :  We  command  you,  that  you  have  before  us  at  Westminster,  on 

,  the  body  of  J.  L.  detained  in  our  prison  under  your  custody  as 

it  is  said  under  safe  and  secure  conduct,  together  with  the  day  and 
cause  of  his  being  taken  and  detained  by  whatsoever  name  he  may  be 
called  in  the  same,  to  satisfy  W.  J.  and  5.  M.,  creditors  of  the  said 
J.  L.  and  one  H.  L.,  bankrupts  according  to  the  Bankrupt  Law  Con- 
solidation Act,  1849,  £ ,  together  witn  interest  upon  that  sum  at 

the  rate  of  £4  per  centum  per  annum  from  the day  of ,  a.d. 

,  the  said  £ being  the  amount  of  a  debt  due  and  owing  from 

the  said  J.  L.  and  H.  L.  to  the  said  W.  J.  and  S.  M.,  and  proof  of 
the  said  debt  having  been  admitted  in  her  majesty's  Court  of  Bank- 
ruptcy in  the  proceedings  in  bankruptcy  against  the  said  J.  L.  and 
H.  L.,  and  that  the  said  Court  having  refused  to  grant  the  said  J.  L. 
and  H.  L.  any  further  protection,  and  having  on  the  application  of 

the  said  W.  J.  and  S.  M.,  on ,  granted  a  certificate  under  the 

seal  of  the  said  Court,  and  according  to  the  provisions  of  the  said  act, 
in  the  form  contained  in  schedule  (B.  a)  to  that  act  annexed,  by 
which  it  was  certified  by  R.  F,,  a  commissioner  of  the  said  court,  that 
the  said  W.  J.  and  S.  M.  were  creditors  of  the  said  J.  L.  and  H.  L. 
for  the  said  £ ,  and  that  the  said  J.  L.  and  H.  L.  were  not  pro- 
tected by  the  said  Court  of  Bankruptcy  from  process  against  their 
person,  as  appears  to  us  by  the  production  of  the  said  certificate ;  which 
said  certificate  is  still  in  full  force  and  effect,  and  there  has  not  been 
any  allowance  of  any  certificate  of  conformity  of  the  said  J.  L. ;  and 
so  have  you  there  the  body  of  the  said  J.  L.  further  to  do  and  receive 
what  our  said  court  shall  then  and  there  consider  of  him  in  this  behalf, 
and  this  writ.  Witness  John  Lord  Campbell  at  Westminster,  the  — 
day  of f  A.D. . 


H  H 
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CHAPTER  XL 
ACTIONS  BY  AND  AGAINST  IDIOTS  AND  LUNATICS. 


[-See  2  Pr.  10th  ed.  1210.] 


CHAPTER  XII. 


ACTIONS  AGAINST  JUSTICES  OF  THE  PEACE,  CONSTABLES 
AND  OTHERS,  PROTECTED  BY  STATUTE  (a). 


1.  Notice  of  Action  to  a  Justice. 
See  the  forms,  ante,  33,  34. 


2.  Writ  of  Summons. 
The  same  as  la  ordinary  cases. 


3.  Demand  of  Perusal  and  Copy  of  a  Warrant  from  a  Constable  or 

Gaoler. 

See  the  forms,  ante,  35. 


(a)  See  generally  2  Pr.  10th  ed.  1210  to  1225. 


i1 
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CHAPTER  XIII. 

ACTIONS  AGAINST  BENEFICED  CLERGYMEN  (a). 

— ♦— 

1.  Return  to  a  Fieri  Facias  that  Defendant  is  a  Beneficed  Clerk, 
ante,  313. 


2.  Fieri  Facias  de  bonis  Ecclesiastieis  (Jb). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  right  reve- 
rend father  in  God  [John],  by  Divine  permission  lord  bishop  of  , 

greeting :  We  command  you,  that,  of  the  ecclesiastical  goods  of  C.  D. 

clerk  in  your  diocese,  you  cause  to  be  made  £ ,  which  A.  B.  lately 

in  our  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"],  recovered 
against  him,  whereof  the  said  C.  D.  is  convicted,  together  with  inte- 
rest upon  the  said  £ ,  at  the  rate  of  four  pounds  per  centum  per 

annum,  from  the day  of ,  a.d. ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up  \or  if  entered  up  before  the  \st  Oct.  1838, 
say  "  from  the  1st  day  of  October,  a.d.  1838,"  and  omit  the  words 
"on  which  day  the  judgment  aforesaid  was  entered  up"J,  and  have  that 
money,  together  with  such  interest  as  aforesaid,  before  us  on  [or  in 
C.  P.  "  before  our  said  justices,"  or  in  Exch.  "  before  the  barons  of 
our  Exchequer"],  at  Westminster,  immediately  after  the  execution 

hereof,  to  be  rendered  to  the  said  A.  B. :  For  that  our  sheriff  of 

returned  to  us  [or  "  to  our  said  justices,"  or  "  barons"]  at  Westminster 

aforesaid,  on [or  "  at  a  day  now  past"],  that  the  said  C.  D.  had 

not  any  goods  or  chattels,  or  any  lay  fee,  in  nis  bailiwick,  whereof  he 

could  cause  to  be  made  the  said  £ [or  "  monies"]  and  interest 

aforesaid,  or  any  part  thereof;  and  that  the  said  C.  D.  was  a  bene- 
ficed clerk,  to  wit,  rector  of  the  rectory  [or  "vicar  of  the  vicarage"] 

and  parish  church  of  ,  in  the  said  sheriff's  county,  and  within 

your  diocese  [as  in  the  return] ;  and  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  C,  P.  "  to  our  jus- 
tices," or  in  Exch.  "  to  our  said  barons"]  at  Westminster,  immediately 
after  the  execution  hereof,  and  have  you  there  then  this  writ.  AVitness 
{name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at  Westmin- 
ster, the day  of ,  in  the  year  of  our  Lord . 

[Indorse  it  the  same  as  afi.fa.  and  see  form  of  indorsements,  ante, 
291  to  293.] 

(o)  See  generally  2  Pr.  10th  ed.  1226. 

(6)  See  as  to  this  writ,  2  Pr.  10th  ed.  1226.  It  would  seem  that  the  only 
difference  which  the  1  &  2  Vict.  c.  110,  has  effected  in  this  writ  is,  that  in- 
terest may  be  levied  in  pursuance  of  the  17th  section.  The  9th  section  of 
the  Act  appears  to  be  inapplicable  to  an  execution  against  ecclesiastical 
property.  See  the  form  of  the  entry  on  the  roll  in  Tidd's  Forms.  378 ;  also 
a  levari  facias  de  bonis  ecclesiastieis  for  the  arrears  of  an  annuity,  Id. 

hh2 
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3.  Fieri  Facias  to  the  Archbishop,  de  bonis  Ecclesiasticis  during  the 
Vacancy  of  a  Bishop's  See. 

Victoria  [&c.  aw  in  No.  1],  To  the  right  reverend  father  in  God , 

by  Divine  Providence  archbishop  of  Canterbury,  primate  of  all  Eng- 
land, and  metropolitan,   greeting:    We  command  you,  that  of  the 

ecclesiastical  goods  of  C.  D.  clerk,  in  the  diocese  of ,  which  is 

within  the  province  of  Canterbury,  as  ordinary  of  that  church,  the 

episcopal  see  of now  being  vacant,  you  cause  to  be  made  [&c. 

Conclude  as  in  the  preceding  form.J 


4.  Sequestrari  Facias  (a). 

Victoria  [&c.  as  in  No.  1],  To  the  right  reverend  fether  in  God 

[John],  by  Divine  permission  lord  bishop  of ,  greeting :  Whereas 

we  lately  commanded  our  sheriff  of ,  that  he  should  omit  not  by 

reason  of  any  liberty  of  his  county,  but  that  he  should  enter  the  same 
and  cause  to  be  made  [&c.  recite  the  former  writ'\ :   And  whereupon 

our  said  sheriff  of ,  on \or  "  at  a  day  past"],  returned  to  us 

\or  in  C.  P.  "  to  our  said  justices,  or  in  Exch.  "  to  the  barons  of  our 
Exchequer"]  at  Westminster,  that  the  said  C.  D.  was  a  beneficed 
clerk,  that  is  to  say,  rector  of  the  rectory  \or  "  vicar  of  the  vicarage"] 
and  parish  church  of ,  in  the  county  of ,  and  which  said  rec- 
tory and  parish  church  were  within  your  diocese,  and  that  he  had  not 
any  goods  or  chattels,  or  any  lay  fee,  in  his  bailiwick,  whereof  he  could 

cause  to  be  made  the  said  £ [or  "  monies"]  and  interest,  or  any 

part  thereof  \let  this  agree  with  the  sheriff's  return^ :  Therefore  we 
command  you,  that  you  enter  into  the  said  rectory  [w  "  vicarage"] 

and  parish  church  of  ,  and  take  and  sequester  the  same  into  your 

possession,  and  that  you  hold  the  same  in  your  possession  until  you 

shall  have  levied  the  said  £ \or  "  monies"]  and  interest  aforesaid, 

of  the  rents,  tithes,  rent-charges  in  lieu  of  tithes,  oblations,  obventions, 
fruits,  issues  and  profits  thereof,  and  other  ecclesiastical  goods  in  your 

diocese  of  and  belonging  to  the  said  rectory  and  parish  church  of 

and  to  the  said  C.  D.  as  rector  thereof,  to  be  rendered  to  the  said 
A.  B.,  whereof  the  said  C.  D.  is  convicted ;  and  what  you  shall  do 
therein  make  appear  to  us  [or  in  C.  P.  "  to  our  said  justices,"  or  in 
Exch.  "  to  our  said  barons"]  at  Westminster  aforesaid,  immediately 
after  the  execution  hereof,  and  have  you  there  then  this  writ.  Witness 
(name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at  Westmin- 
ster, the day  of ,  in  the  year  of  our  Lord . 

[^Indorse  it  as  a  fi.  fa.  and  see  the  form  of  indorsements,  ante,  291 
to  293.  After  the  words  "  expenses  of  the  execution,"  it  is  usual  to 
add  "  and  sequestration."] 


5.  Sequestration  or  Warrant  tTiereon  from  the  Bishop  (a). 

Samuel,  by  Divine  permission  lord  bishop  of  Oxford,  To  our  be- 
loved in  Christ,  J.  B.  of  No. P.  Street,  in  the  city  of  West- 
minster, gentleman,  greeting :  Whereas  we  have  latelj^  with  all  due 
obedience  and  humility  received  the  writ  of  our  sovereign  ladv  Vic- 
toria, by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 


(a)  See  as  to  this  writ  2  Pr.  10th  ed.  1227. 
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and  Ireland  Queen,  Defender  of  the  Faith,  to  be  executed  in  the 
words  foUowinff,  to  wit,  Victoria,  [here  copy  the  vrrit  of  sequestrari 

f<uAas\  and  which  said  writ  was  indorsed  to  levy  £ [&c.  recite 

the  indorsement  for  the  lexiy\  :  We  therefore,  being  willing  as  is  our 
duty  to  obey  the  will  and  command  of  our  said  lady  the  Queen,  ac- 
coraing  to  the  exigence  of  the  said  writ,  have  sequestered  all  and 
singular  the  fruits,  tithes,  rent-charges  in  lieu  of  tithes,  oblations,  ob- 
ventions,  fruits,  issues  and  profits  whatsoever,  to  the  said  rectory  and 
parish  church  of  S.,  and  the  said  vicarage  and  parish  church  of  L.  M., 
m  the  county  of  B.  and  diocese  of  O.,  within  our  jurisdiction,  and  to 
the  aforesaid  J.  K,,  the  incumbent  thereof,  belonging  or  in  anywise 
appertaining  \let  this  be  according  to  tfie  return^,  and  do  sequester  the 
same  by  these  presents :  To  publish  therefore  or  cause  to  be  published 
this  our  sequestration  so  by  us  interposed  to  all  and  singular  the  per- 
sons that  are  or  shall  be  interested  therein  on  such  days  and  in  such 
places  as  are  proper  and  convenient  in  this  behalf,  and  also  to  ask  for, 
demand,  collect,  levy  and  receive  all  and  singular  the  said  fruits,  tithes, 
rent-charges  in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues  and 
profits  whatsoever  to  the  said  rectory  and  parish  church  of  S.,  and  of 
the  said  vicarage  and  parish  church  of  L.  M.,  howsoever  belonging,  or 
in  anywise  appertaining,  and  with  the  same  so  collected,  levied  and 
received,  to  cause  the  cures  of  the  said  churches  to  be  duly  supplied 
with  divine  offices  and  other  requisites,  and  all  charges  and  duties 
belonging  to  the  said  churches  to  be  sustained,  and  to  render  a  true 
and  just  account  of  the  residue  of  what  you  shall  have  so  collected, 
levied  and  received,  to  us  or  to  our  vicar-general  and  official  principal 
when  you  shall  be  duly  required  so  to  do,  and  discharge  all  other  things 
needful  and  necessary  in  that  behalf,  and  which  the  tenor  of  the  said 
writ  requires  to  be  done ;  we  commit  unto  you  the  said  J.  B.  our 
power  and  authority  by  these  presents  until  we  shall  think  fit  to  release 
the  same.     In  testimony  whereof  we  have  caused  the  seal  of  oar  Con- 

sistorial  Episcopal  Court  to  be  hereunto  affixed  this day  of , 

18—. 
(l.s.)  J.  D., 

Deputy  Registrar  of  the  diocese  of  O. 


6.  The  like,  in  another  form  (a). 

,  by  divine  permission,  bishop  of ,  To  our  well  beloved  in 

Christ,  E.  F.,  of ,  greeting :   Whereas  we  have,  with  all  due 

reverence,  lately  received  her  majesty's  writ  hereafter  set  forth,  issuing 
out  of  her  majesty's  court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 
"  Exchequer,"]  in  the  words  following,  to  wit :  Victoria,  [&c.  here 
copy  the  fieri  facias  de  bonis  ecchsiasticis  to  the  teste  inclusive,  and 
then  proceed  thus ;]   On  which  "said  writ  there  was  and  is  a  certain 

indorsement  in  writing  directing  us  to  levy  £ [&c.  set  out  the 

indorsement  to  levy  the  debt  and  expenses  of  execution  in  the  past 
tense  as  in  the  inaorsement'\ :  We  therefore,  proceeding  by  virtue  of 
and  in  obedience  to  the  said  writ,  and  inasmuch  as  in  us  lies  duly  exe- 
cuting the  same,  have  sequestrated  all  and  singular  the  tithes,  rent- 
charges  in  lieu  of  tithes,  fruits,  profits,  oblations,  obventions,  and  all 
other  ecclesiastical  rights  and  emoluments  of  and  belonging  to  the 

(o)  See  a  form  in  Pace  v.  Tarpley,  9  Ad.  &  El.  469. 
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rectory  \or  "vicarage"]  and  parish  church  of ,  in  the  county  of 

,  and  diocese  of ,  of  which  the  said  C.  D.  mentioned  in  the 

said  writ  is  the  present  rector  \or  •'  vicar"],  and  by  these  presents  do 
sequester  the  same,  and  give  and  grant  unto  you  the  said  E.  F.  full 
power  and  authority  to  sequestrate,  collect,  levy,  gather  and  receive 
all  and  singular  the  tithes,  rent-charges  in  lieu  of  tithes,  fruits,  profits, 
oblations,  obventions,  and  all  other  ecclesiastical  rights  and  emoluments 
of  and  belonging  to  the  rectory  [or  "  vicarage"]  and  parish  church  of 

aforesaid,  and  the  same  to  sell  and  dispose  of,  and  the  money 

arising  therefrom  to  apply  to  and  for  the  due  payment  of  the  £ 

[or  *'  monies"]  and  interest  in  the  said  writ  mentioned,  subject  to  the 
said  indorsement  on  the  said  writ,  and  also  subject  to  a  decree  made 

and  interposed  by  us,  on  the day  of ,  in  the  year  of  our  Lord 

185 — ,  in  a  certain  cause  or  business  depending  before  us  in  judgment 
against  the  said  C.  D.  that  the  said  fruits,  profits  and  emoluments 
whatsoever  of  the  said  rectory  [or  "  vicarage"]  and  parish  church  of 

should  be  sequestrated  for  and  during  the  space  of  three  years,  to 

the  end  that  the  said  parish  church  and  cure  of  souls  within  the  same 
might  be  duly  supplied  with  the  performance  of  divine  service,  and 
that  the  parsonage-house,  together  with  the  other  buildings  and  fences 
on  the  premises,  might  be  put  and  kept  in  substantial  repair,  and  that 
all  duties  and  impositions  incumbent  on  the  said  rectory  [or  "  vicar- 
age"] might  be  discharged,  and  subject  also  to  the  execution  of  the 
same  decree ;  and  also  to  publish,  or  cause  to  be  published,  this  our 

present  sequestration  in  the  parish  church  of aforesaid,  during 

the  celebration  of  divine  service  therein,  and  in  such  fit  terms  and  in 
such  fit  places  as  to  you  shall  seem  most  proper  and  expedient ;  hereby 
requiring  you  to  take  care  and  provide,  that,  during  this  our  present 

sequestiation,  the  cure  of  souls  within  the  said  parish  of ,  be  well, 

duly  and  cancmically  supplied  with  the  performance  of  divine  service, 
by  some  fit  and  able  minister,  to  be  approved  of  or  nominated  by  us  or 
our  successors,  if  occasion  shall  require,  and  that  the  said  parsonage- 
house,  together  with  the  other  buildings  and  fences  on  the  premises, 
may  be  repaired,  and  kept  and  continued  in  substantial  repair,  and  all 
tenths,  subsidies,  procurations,  synodals  and  all  other  impositions,  both 
ordinary  and  extraordinary  whatsoever,  incumbent  on  and  payable 
out  of  the  said  rectory  [or  "  vicarage"],  be  well  and  duly  satisfied, 
answered  and  paid  during  the  continuance  of  this  our  present  seques- 
tration :  and  lastly,  that  you  make  and  render  before  us,  or  our  vicar- 
general  and  official  principal,  or  other  competent  judge  in  this  behalf, 
a  true,  just  and  faithful  account  of  and  upon  your  receipts  and  dis- 
bursements, in  your  office  of  sequestrator,  when  and  at  such  time  or 
times  as  you  shall  be  thereunto  lawfully  required :  In  witness  whereof 

we  have  caused  the  seal  of  office  of  the  worshipful -,  doctor  of 

laws,  our  vicar-general  and  official  principal,  which  we  use  in  this 

behalf,  to  be  affixed  to  these  presents.     Dated  at ,  the day 

of ,  in  the  year  of  our  Lord  185 — ,  and  in  the year  of  our 

translation. 


7.  Fieri  facias  for  the  Residue,  de  bojiis  Ecclesidsticis. 

Victoria,  [&c.  as  ante,  699,  No.  2],  To  the  right  reverend  father 

in  God  [John],  by  Divine  permission  lord  bishop  of ,  greeting : 

AV^hereas  by  our  writ  we  lately  commanded  you,  that  of  the  ecclesias- 
tical goods  of  C.  D.  clerk,  in  your  diocese,  you  should  cause  to  be 
made  [here  recite  the  writ  offi.  fa.  de  boms  ecclesiasticis,  in  the  past 
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tense,  to  the  teste  exclusive] ;  and  you  on returned  to  us  [or  "  to 

our  said  justices,"  or  "  barons"]  at  Westminster  aforesaid,  that,  by 
virtue  of  the  said  writ  to  you  directed,  you  had  caused  to  be  made 

of  the  ecclesiastical  goods  of  the  said  C.  D.'in  your  diocese  £ , 

parcel  of  the  said  £ [or  "  monies"]  and  interest  aforesaid  ;  and 

that  the  said  C.  D.  had  no  ecclesiastical  goods  in  your  said  diocese 

whereof  the  residue  of  the  said  £ [or  "  monies"]  and  interest 

aforesaid,  or  any  part  thereof,  could  be  made  [let  this  agree  with  the 
return]  :  Therefore  we  command  you,  that  of  the  ecclesiastical  goods 

of  the  said  C.  D.  in  your  diocese,  you  cause  to  be  made  £ ,  residue 

of  the  said  £ [or  "monies"]  and  such  interest  as  aforesaid:  and 

have  you  that  money,  with  such  interest  as  aforesaid,  before  us  [or  in 
C.P.  "before  our  said  justices,"  orin  Exch.  "before  our  said  barons"], 
at  Westminster,  immediately  before  the  execution  hereof,  to  be  rendered 
to  the  said  A.  B.,  and  in  what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us  [or  in  C.  P.  "  to  our  said  justices,"  or  in 
Exch.  "  to  our  said  barons"],  at  Westminster,  immediately  after  the 

execution  hereof,  and  have  you  there  then  this  writ.     Witness 

{name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at  Westminster, 
the day  of ,  a.d. . 


8.  Return  ly  Bishop  of  Fieri  feci  to  a  Fieri  facias  de  bonis 
Ecclesiasticis. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of 

the  ecclesiastical  goods  of  the  within-named  C.  D.,  clerk,  the  £ 

[or  "  monies"]  and  interest  within  mentioned,  which  I  have  ready  to 
be  rendered  to  the  within-named  A.  B.,  as  within  I  am  commanded. 
The  answer  of  [Henry]  Lord  Bishop  of  [Norwich]. 
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CHAPTER  XIV. 

ACTIONS    BY    PAUPERS(o> 


1.  Case  far  the  Opinion  of  Counsel  (J>). 

The  case  must  contain  a  full  and  true  statement  of  all  the  material 
facts. 


2.  Opinion  of  Counsel  (b). 

I  humbly  conceive  that  the  above-named  A.  B.  hath  good  cause  of 
action  agamst  the  above-named  C.  D.,  and  consent  to  be  his  counsel. 

c.  a 

7,  King's  Bench  Walk,  Temple. 
18—. 


3.  Affidavit  hy  the  Plaintiff  of  Truth  of  the  above  Case  (b). 

In  the  Q  B     "  C.  P."  or  "  Exch.  of  Pleas."] 

•  [  A.  B.  plaintiflP  v.  C.  JD.  defendant  (c). 

I,  A.  B.  of ,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  The  case  hereunto  annexed,  marked  (A.),  contains  a  full  and  true 
statement  of  all  the  material  facts  relating  to  the  mattere  in  question  in 
this  cause  [or  if  no  action  has  been  commenced,  "  between  me  and  the 
said  C.  D.,  and  in  respect  of  which  I  am  desirous  of  bringing  an  action 
in  forma  pauperis  against  the  said  C.  i^."],  to  the  best  of  my  know- 
ledge and  belief. 

2.  The  said  case  was,  on  the day  of ,  a.d.  18 — ,  laid  be- 
fore   ,  esq.,  barrister  at  law,  for  his  opinion  thereon,  and  that  his 

opinion  thereon  is  written  at  the  end  of  the  said  case. 

3.  I  am  not  worth  5Z.  in  the  world,  save  and  except  my  wearing 
apparel,  and  the  matter  in  question  in  this  cause  [or  if  the  action  has 
not  been  commenced,  "said  matters  in  question  between  me  and  the 
said  C.  D.,  referred  to  in  the  said  case."] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 

(a)  See  generally  as  to  actions  by  paupers,  2  Pr.  10th  ed.  1231. 

(6)  By  r.  121,  H.  T.  1853,  "  No  person  shall  be  admitted  to  sue  informi 
pauperis  unless  the  case  laid  before  counsel  for  his  opinion,  and  his  opinion 
thereon,  with  an  affidavit  of  the  party  or  his  attorney  that  the  same  case 
contains  a  full  and  true  statement  of  all  the  material  facts,  to  the  best  of  his 
knowledge  and  belief,  shall  be  produced  before  the  court  or  judge  to  whom 
application  may  be  made ;  and  no  fees  shall  be  payable  by  a  pauper  to  his 
counsel  and  attorney,  nor  at  the  offices  of  the  master,  or  associates,  or  at  the 
judges'  chambers,  or  elsewhere,  by  reason  of  a  verdict  being  found  for  such 
pauper  exceeding  five  pounds." 

(c)  Omit  this  tide  of  the  cause,  if  the  action  be  not  already  commenced. 
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4.  Petition,  before  Action  brought^  to  be  admitted  to  me  in  Formd 
Pauperis  (a). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  PJeas."] 

To  the  Right  Honourable  r&c.  same  as  ante,  686,  No.  2.] 

The  humble  petition  of  A.  B.  of , 

Showeth, 

That  C.  D.  of ,  is  justly  indebted  unto  your  petitioner  in  the 

sum  of for  [here  state  concisely  the  cause  of  action']  ;  and  your 

petitioner  hath  not  yet  commenced  an  action  against  him  for  the  same, 
being  unable  to  commence  or  carry  on  such  action  on  account  of  his 
poverty,  as  appears  by  the  affidavit  hereunto  annexed. 

Your  petitioner  therefore  most  humbly  prays  your  lordship  [or  in 
Exch.  "your  honours"]  that  he  may  be  admitted  to  prosecute  his  said 

action  in  forma  pauperis  ;  and  that ,  esquire,  may  be  assigned  to 

him  as  his  counsel,  and  P.  A.,  gentleman,  as  his  attorney,  to  prosecute 
the  said  suit.    And  your  petitioner  shall  ever  pray,  &c. 


6.  Petition  to  be  allowed  to  carry  on  in  Formd  Pauperis  a  Suit 
already  commenced  (a). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

A.  B.  plaintiff  and  C  D.  defendant. 
To  the  Right  Honourable  [&c.  same  as  ante,  686,  No.  2.] 

The  humble  petition  of  A.  B.  of . 

Showeth, 
That  the  said  defendant  is  justly  indebted  unto  your  petitioner  in 

£ for  goods  sold  and  delivered  by  your  petitioner  to  the  said 

defendant  [or  as  the  case  is]  ;  and  your  petitioner  hath  commenced  an 
action  against  him  for  the  same,  but  finds  himself  unable  to  carry  on 
the  said  cause,  on  account  of  his  extreme  poverty,  as  appears  by  the 
affidavit  hereunto  annexed.  [Add  the  prayer  as  in  the  preceding 
form.] 


6.  Judge's  Order  thereon  (a). 

B.  "^  Upon  reading  the  petition  and  affidavit  of  A.  B.,  and  the  case 
V.  >  laid  before  counsel  and  his  opinion  thereon,  I  do  admit  the  plain- 
D.  y  titf  to  sue  in  forma  pauperis ;  and  I  do  assign  jF.  P.,  esquire,  to 
be  his  counsel,  and  P.  A.,  gentleman,  to  be  his  attorney. 


(a)  See  2  Pr.  lOth  ed.  1232. 


H  H  9 
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BOOK  X. 

PROCEEDINGS  INCIDENTAL  AND  COLLATERAL 
TO  THE  ACTION. 


CHAPTER  I. 
PROCESS  TO  SAVE  THE  STATUTE  OF  LIMITATIONS. 


Writ  of  Summons. 
The  same  as  in  ordinary  cases. 

The  mode  of  preventing  the  operation  of  a  statute  of  limitations  by 
an  action  commenced  before  the  C.  L.  P.  Act,  1852,  was  abolished  by 
the  10th  sect,  of  that  Act ;  and  by  sect.  11a  new  method  has  been 
introduced,  which  consists  in  simply  renewing  the  writ  before  the  ex- 
piration of  the  period  of  six  months  for  which  it  is  in  operation.  The 
renewal  is  effected  in  the  manner  pointed  out,  ante,  49 ;  and  see  2  Pr. 
10th  ed.  1245. 

The  12th  sect,  of  the  C.  L.  P.  Act,  1852,  regulates  the  mode  in  which 
■writs  issued  before  the  commencement  of  the  Act  are  to  be  renewed. 
They  are  to  be  so  renewed  under  the  provisions  of  that  Act,  in  the 
simple  way  there  enacted. 

See  the  forms  of  entries  of  writ  of  summons,  &c.  on  the  roll  to  save 
the  Statute  of  Limitations,  before  the  C.  L.  P.  Act,  1852,  iu  Chit. 
Forms,  6th  ed.  527  to  529. 


CHAP.  II.]  (     707     ) 


CHAPTER  II. 

OUTLAWRY  (a). 


1.  Capias  ad  Satisfaciendum. 

Same  as  usua^  ;  see  the  form,  ante,  329,  No.  2.  But  the  writ  must 
in  this  case,  by  r.  74,  H.  T.  1853,  be  made  returnable  on  a  day  cer- 
tain in  term.  By  the  same  rule  it  may  be  so  returnable  on  any  day 
in  term,  and  it  will  be  sufficient  that  there  be  ei^ht  days  between  the 
teste  and  the  return :  (see  Ler^y  v.  Harmer,  5  Exch.  618;  19  L.  J., 
Exch.,  304 ;  Lewis  v.  Holmes,  10  Q.  B.  896.)  According  to  Braham 
V.  Hunter,  6  D.  &  L.  120,  decided  before  the  r.  72,  H.  T.  1853,  ante, 
291,  the  ca.  sa.  must  be  tested  in  term  time  ;  but  this  seems  question- 
able, and  it  is  apprehended  that  it  may  be  tested  on  the  day  it  is 
issued. 


2.  Writ  of  Exigi  Farias  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting :  We  command  you,  that  you  cause  the  said  C.  D,  to 

be  demanded  from  county  court  to  county  court  \or  if  the  writ  be 
directed  to  the  sheriffs  of  London,  say,  "from  busting  to  busting"] 
until,  according  to  the  law  and  custom  of  England,  he  be  outlawed  if 
he  do  not  appear,  and  if  he  do  appear  then  that  you  take  him  and 
cause  him  to  be  safely  kept  so  that  you  may  have  his  body  before  us 
[or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "before  the  barons 

of  our  Exchequer"],  at  Westminster,  on ,  to  satisfy  A.  B.  £ , 

which  the  said  A.  B.  lately  in  our  court  of recovered  against  the 

said  C.  L>.,  whereof  the  said  C.  D.  is  convicted,  together  with  interest 
upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum, 

from  the  day  of ,  a.d.  ,  on  which  day  the  judgment 

aforesaid  was  entered  up;  and  whereupon  you  returned  to  at 

Westminster  on ,  that  the  said  C  D.  was  not  found  in  your  baili- 
wick ;  and  how  you  shall  have  executed  this  our  writ  make  appear  to 
us  [or  in  C.  P  "to  our  justices,"  or  in  Exch.  "to  the  barons  of  our 

(a)  As  to  outlawry  in  general,  and  the  proceedings  thereon,  see  2  Pr. 
10th  ed.  1247  to  1257. 

(6)  See  as  to  this  writ  2  Pr.  10th  ed.  1249.  It  may  be  sued  out  on  a 
return  of  non  est  inventus  to  the  ca.  sa.  It  is  a  judicial  writ.  It  seems  it 
ought  to  be  tested  on  the  quarto  die  post  of  the  return  of  the  ca.  sa.,  and  in 
term  time.  {Braham  v.  Hunter,  6  D.  &  L.  129.)  It  must  be  returnable  on 
a  day  certain,  on  some  day  being  either  the  third  inclusive  before  the  com- 
mencement of  term,  or  between  that  day  and  the  third  day  exclusive  before 
the  last  day  of  the  term.  (Id.)  It  cannot  be  made  returnable  in  a  term  after 
the  term  following  that  in  which  the  writ  is  tested. 
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Exchequer"],  at  "Westminster,  on  the day  of aforesaid,  and 

have  you  there  then  this  writ.     Witness {name  of  chief  justice, 

or  in  Exch.  of  chief  baron)j  at  Westminster,  the day  of , 

A.D. . 


3.  Return  to  and  Judgmerd  of  OutUmnry  (a). 

By  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at 

,  in  and  for  the  county  of ,  on  the dav  of [or  if  in 

London,  "  at  the  hustings  of  pleas  of  land,  holden  in  tlie  Guildhall  of 
the  city  of  London,  on "],  in  the  year  within  written,  the  within- 
named  C  D.  was  a  first  time  demanded,  and  did  not  appear :  And  at 

my  county  court,  held  at aforesaid,  on  the day  of ,  in 

the  year  aforesaid  [or  in  London  "  at  the  busting,"  S^c.  as  supral,  the 
said  C.  D.  was  a  second  time  demanded,  and  did  not  appear :  And  at 

my  county  court,  held  at aforesaid,  on  the day  of ,  in 

the  year  aforesaid  [or  in  London  "  at  the  husting,"  ^e.  a«  supra\  the 
said  C.  D.  was  a  third  time  demanded,  and  did  not  appear :  And  at 

my  county  court,  held  at aforesaid,  on  the day  of ,  in 

the  year  aforesaid  [or  in  London  "  at  the  husting,"  Sfc.  as  supra'],  the 
said  C.  D.  was  a  fourth  time  demanded,  and  did  not  appear  :  And  at 

my  county  court,  held  at aforesaid,  on  the day  of ,  in 

the  year  aforesaid  [or  in  London  "at  the  husting,"  S^c.  as  supra\  the 
said  C.  D.  was  a  fifth  time  demanded,  and  did  not  appear  :  Therefore 

by  the  judgment  of ,  esquire,  and ,  esquire,  coroners  of  our 

sovereign  lady  the  Queen  for  the  county  aforesaid,  the  said  C.  D.,  ac- 
cording to  the  law  and  custom  of  England,  is  outlawed. 

The  answer  of  S.  S.  esquire,  sherifi". 

N.B.  Supposing  that  all  the  county  courts  or  hustings  were  not 
holden  in  the  time  of  the  same  sheriff,  the  return  should  be  thus : 

By  virtue  of  this  writ  to  me  directed  [&c.  here  state  the  county  courts 
or  hustings  at  which  the  defendant  was  demanded,  in  the  time  of  the 
late  sheriff,  and  conclude  his  return  with  "  The  answer  of  S.  S. 
sheriff;"  then  proceed  on  a  new  line  thus :] 

This  writ,  as  above  indorsed,  was  delivered  to  me  the  under-named 
present  sheriff,  by  the  above-named  late  sheriff,  at  his  going  out  of 
ofiBce. 

At  my  county  court  [&c.  here  state  the  county  courts  or  hustings  at 
which  the  defendant  was  demanded,  in  the  time  of  the  succeeding 
sheriff,  and  conclude  his  return  thus :  "  The  answer  of  S.  S.,  esqoire, 
sheriff."] 

4.  Allocatur  Exigent  (b). 
Victoria  [&c.  as  in  No.  2],  To  the  sheriff  of ,  greeting :  We 


(a)  See  as  to  this  return,  2  Pr.  10th  ed.  1250. 

(6)  See  as  to  this  writ,  2  Pr.  10th  ed.  1250.  If  you  find  by  the  sheriff's 
return  to  the  writ  of  exigent  that  there  have  not  been  five  county  courts  or 
hustings  between  the  teste  and  the  return  of  it,  then  you  must  sue  out  the 
above  writ,  called  an  "  allocatur  exigent,"  and  leave  it  with  the  sheriff  or  his 
deputy,  who  will  thereupon  exact  the  defendant  at  the  next  and  subsequent 
county  courts  or  hustings,  so  as  to  make  the  number  of  county  courts  or 
hustings  at  which  the  defendant  has  been  demanded  upon  both  writs  five. 
If  upon  this  writ  the  defendant  be  not  demanded  the  requisite  number  of 
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command  you,  that  allowing  those county  courts  [or  if  in  London, 

"  those hustings"]  at  which  C.  Z).,  late  of ,  was  demanded 

and  did  not  appeeu",  as  you  have  this  day  returned  to  us  [or  in  C.  P. 
"  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer"],  at 
Westminster,  you  cause  the  said  C.  D.  to  be  further  demanded  at  your 
next  county  court  [or  "  busting,"  if  only  one  return  is  wanting,  or  if 
more  than  one,  "from  county  court  to  county  court,"  or  "  from  busting 
to  busting"  J,  until,  according  to  the  law  and  custom  of  England,  be  be 
outlawed  if  he  do  not  appear,  and  if  be  do  appear,  then  that  you  take 
him  and  him  safely  keep,  so  that  you  may  have  his  body  before  us  [or 
in  C.  P.  *'  before  our  justices,"  or  in  Exch.  "  before  the  barons  of  our 

Exchequer"],  at  Westminster,  on  the day  of next  coming, 

to  satisfy  A.  B.  the  sum  of  £ ,  which  he  lately  in  our  court  of 

Queen's  Bench  [or  "C.  P."  or  "  Exch.  of  Pleas"]  recovered  against 
the  said  C.  D.,  whereof  the  said  C.  D.  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per 
annum,  from  the day  of ,  a.d. ,  on  which  day  the  judg- 
ment aforesaid  was  entered  up ;  and  how  you  shall  have  executed  this 
our  writ  make  appear  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch. 

*'  to  the  barons  of  our  Exchequer"],  at  Westminster,  on  the day 

of aforesaid,  and  have  you  there  then  this  writ.     Witness 

{name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at  Westminster, 
the day  of ,  a.d. . 


5.  Supersedeas  to  the  Exigent  quia  improvide,  Sfc.  (a). 

Victoria  [&c.  as  in  No.  2],  To  the  sheriff  of ,  greeting:  Whereas 

by  our  writ  we  lately  commanded  you  that  you  should  cause  C.  D., 

late  of ,  to  be  demanded  from  county  court  to  county  court  [or  if 

in  London,  "from  busting  to  busting"]  untU,  according  to  the  law 
and  custom  of  England,  he  should  be  outlawed  if  he  did  not  appear 
l^&c.  recite  the  exigents  But  because  the  said  C.  D.,  before  the 
issuing  [or  "  return"]  of  our  said  writ  of  exigent,  appeared  [&c.  here 
state  the  grounds  of  the  supersedeas],  so  that  our  said  writ  did  not 
duly  issue  thereupon  against  the  said  C.  D. :  Therefore  we  command 
you,  that  you  altogether  cease  any  further  demanding,  outlawing, 
taking  or  any  way  molesting  the  said  C.  D.  on  that  occasion,  and  have 

there  this  writ.    \Vituess (name  of  chief  justice,  or  in  Exch.  of 

chief  baron),  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 


times,  you  may  sue  out  another  writ  of  allocatur  exigent,  and  have  it  exe- 
cuted in  the  same  manner.  The  writ  of  allocatur  exigent  is  properly  tested 
on  the  day  of  the  return  of  the  exigifacitu,  and  need  not  bear  teste  upon  the 
quarto  die  post.  {Cox  v.  Beavan,  8  C.  B.  366.)  The  defendant  must  be 
exacted,  or  demanded,  upon  these  several  writs,  at  five  consecutive  county 
courts  or  hustings ;  for  if  any  county  court  or  hustings  have  intervened,  the 
several  writs  of  exigent,  &c.  already  executed  are  without  effect,  and  you 
must  sue  out  an  exigi  facias  de  novo.  (2  Sellon,  285 ;  see  Stowel  v.  Lord 
Zouch,  1  Plowd.  371.) 

(a)  See  as  to  this  2  Pr.  10th  ed.  1257.  It  may  be  questionable  whethor 
this  writ  is  now  issuable  since  the  abolition  of  outlawry  on  mesne  process, 
uidess  the  outlawry  has  been  reversed. 
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6.  Betum  to  the  Exigent  thereon. 

T  have  altogether  ceased  from  executing  this  writ,  having  received 
her  majesty's  writ  of  supersedeas  for  that  purpose. 

The  answer  of  S.  S.  sheriff. 


7.  Capias  Utlagatum  (a), 

Victoria  [&c.  as  in  No.  2],  To  the  sheriff  of ,  greeting:  We 

command  you,  that  you  do  not  omit  by  reason  of  any  liberty  of  your 

county,  but  tliat  you  enter  the  same  and  take  C.  2).,  late  of  , 

being  outlawed  in  your  said  county  [or  "  in  the  county  of ," 

where  the  outlmcry  was],  on  tlie  day  of  last  past,  at  the 

suit  of  A.  B.  in  an  action.  [//"  the  writ  issue  into  a  county  different 
from  that  in  tchich  the  defendant  was  outlawed,  say,  "  as  our  sheriff 

of returned  to  us  {or  in  C.  P.  '  to  our  justices,'  or  in  Exch.  '  to 

the  barons  of  our  Exchequer'),  at  Westminster,  at  a  certain  day  now 
past"]  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so 
that  you  may  have  his  body  before  us  [or  in  C.  P.  "  before  our 
justices,"  or  in  Exch.  "  before  the  barons  of  our  said  Exchequer"],  at 

Westminster,  on  ,  to  do  and  receive  what  our  said  court  [or 

"justices,"  or  ''barons"]  shall  consider  of  him  in  this  behalf,  and 

have  you  there  then  this  writ.     Witness (name  of  chief  justice, 

or  in  Exch.  of  chief  baron),  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord . 

[Indorse  the  icrit  as  a  ca.  sa.  as  directed,  ante,  330.  In  addition 
direct  the  levying  of  the  costs  of  the  proceedings  in  outlatcry,  naming 
the  amount.] 


8.  Special  Capias  Utlagatum  (b). 

Victoria  [&c.  as  in  No.  2],  To  the  sheriff  of ,  greeting :  We 

command  you,  that  you  do  not  omit  by  reason  of  any  liberty  of  your 
county,  but  by  the  oath  of  good  and  lawful  men  of  your  said  county 
you  diligently  inquire  what  goods  and  chattels,  lands  and  tenements, 

C.  D.,  late  of ,  hath  or  had  in  your  bailiwick  on  the day  of 

last  past,  or  at  any  time  afterwards,  on  which  day  he  was  out- 
lawed in  your  county  [or  "in  the  county  of  "]  at  the  suit  of 

A.  B.  in  an  action,  as  you  have  lately  returned  to  usjfor  in  C^P.  "  to 
our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer."  If 
the  writ  issue  into  a  county  different  from  that  in  which  defendant  was 

outlawed,  here  say  "  as  our  sheriff  of returned  to  us"  {or  in  C.  P. 

"  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer")],  at 
Westminster,  at  a  certain  day  now  past,  and  by  their  oath  cause  the 
same  to  be  extended  and  appraised,  according  to  the  true  value  thereof; 
and  what  you  find  by  that  inquisition  take  into  your  hands,  and  cause 
to  be  safely  kept,  so  that  you  answer  to  us  for  the  true  value  and  issues 
thereof;  and  having  so  extended  and  appraised  the  same,  what  you 

(a)  See  as  to  this  writ  2  Pr.  10th  ed.  1252.  It  should,  it  seems,  be  return- 
able in  term ;  2  Will.  4,  c.  89,  s.  5  ;  but  quere,  whether  it  may  not  be  return- 
able "immediately  after  the  execution  hereof,"  and  be  tested  on  the  day  it 
is  issued :  (see  3  &  4  Will.  4,  c.  67,  s.  2.)  It  may  issue  into  any  county. 
{Anon.,  1  Ventr.  39;  Gilb.  C.  B.  17.) 

{b)  See  as  to  this  writ,  2  Pr.  10th  ed.  1252. 
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shall  have  done  thereupon  make  known  to  us  \or  in  C.  P.  "  to  our 
justices,"  or  in  JExch.  "to  the  barons  of  our  said  Exchequer"],  at 

Westminster,  on ,  distinctly  and  plainly,  under  your  seal  and  the 

seals  of  those  by  whose  oath  you  shall  have  made  that  extent  and  ap- 
praisement. And  for  that  the  said  C.  D.  so  being  outlawed  conceals 
himself,  and  runs  up  and  down  in  your  county  in  contempt  of  us,  and 
in  prejudice  of  our  crown,  as  we  are  informed,  we  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same  and  take  the  said  C.  D.  wheresoever  he  shall  happen 
to  be  found  in  your  bailiwick,  as  well  within  liberties  as  without,  and 
keep  him  safely,  so  that  you  may  have  his  body  before  us  [or  in  C.  P. 
"  before  our  justices,"  or  in  JExch.  "  before  the  barons  of  our  said 
Exchequer"],  at  Westminster,  at  the  aforesaid  time,  to  do  and  receive 
what  our  said  court  shall  consider  of  him  in  this  behalf,  and  have  you 

there  then  this  writ.   Witness (name  of  chief  justice,  or  in  Exch. 

of  chief  baron),  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 


9.  Return  thereto  (a). 

The  execution  of  this  writ  appears  in  an  inquisition  to  this  writ 
annexed  [annex  the  inquisition,  infra.] 


10.  Inquisition  thereon  (b). 

to  wit.     An  inquisition  indented,  taken  at ,  in  the  county 

of ,  on  the day  of ,  in  the  year  of  our  Lord ,  before 

me,  S.  S;  sheriff  of  the  said  county,  by  virtue  of  the  Queen's  writ  to 
me  directed  and  to  this  inquisition  annexed,  upon  the  oath  of  E.  F., 
G.  H.,  I.  K.  [&c.  set  out  the  names  of  all  the  jurors],  good  and 
lawful  men  of  my  bailiwick,  who,  being  sworn  and  charged  to  inquire 
of  all  such  matters  and  things  as  in  the  said  writ  are  mentioned  and 
contained,  on  their  oath  say,  that  C.  D.  in  the  said  writ  to  this 

inquisition  annexed,  on ,  on  which  day  he  was  outlawed  in  the 

said  county  [or  "  in  the  county  of ,"  or  "  in  London"],  at  the 

suit  of  A.  B.  in  an  action  whereof  he  is  convicted,  was  and  yet  is  pos- 
sessed of  the  goods  and  chattels  following,  that  is  to  say  [set  out  the 

goods  with  particularity],  of  the  value  of  £ ,  as  of  his  own  proper 

goods  and  chattels  [or  if  he  had  no  goods,  say  "  had  no  goods  or 
chattels  in  my  bailiwick  to  the  knowledge  of  the  said  jurors"]  :  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say,  that  the 
said  C.  D.  on last  past,  on  which  day  he  was  outlawed  as  afore- 
said, was  and  yet  is  seised  in  his  demesne  as  of  fee  [or  "  for  the  term 
of  his  life"],  of  and  in  [two  messuages,  two  yards,  and  ten  acres  of 

land],  with  the  appurtenances,  situate  in  the  parish  of ,  in  the 

said  county,  now  in  the  tenure  and  occupation  of  T.  T.,  of  the  yearly 

value  of  £ ,  in  all  issues  beyond  reprises :  all  and  singular  which 

said  goods  and  chattels,  tenements  and  premises,  I  the  said  sheriff,  by 
virtue  of  the  said  writ,  on  the  said  day  of  the  taking  of  this  inquisition, 
have  taken  and  caused  to  be  seized  into  the  hands  of  our  said  lady  the 
Queen,  as  by  the  said  writ  I  am  commanded  :  And  the  jurors  fore- 
said, upon  their  oath  aforesaid,  do  further  say,  that  the  said  C.  D.  on 

(o)  As  to  this  return,  see  2  Pr.  10th  ed.  1252. 
{b)  See  2  Pr.  10th  ed.  1252. 
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last  past,  on  which  day  he  was  outlawed  as  aforesaid,  or  at  any 

time  afterwards,  had  not  nor  hath  he  any  other  or  more  [goods  or 
chattels,  lands  or  tenements],  in  my  bailiwick,  to  the  knowledge  of  the 
said  jurors.  In  witness  whereof,  as  well  I  the  said  sheriff  as  the  jurors 
aforesaid,  have  severally  set  our  respective  seals  to  this  inquisition,  on 
the  day  and  year  and  at  the  place  aforesaid. 

[^Signatures  and  seals  oftlie  sheriff  and  jurors.'] 


11.  Venditioni  exponas  (a). 

Victoria  [ice.  as  in  No.  2],  To  the  sheriff  of ,  greeting:  Whereas 

by  an  inquisition  indented  taken  before  you,  at ,  in  your  county, 

on  the day  of ,  a.d. ,  by  virtue  of  our  writ  of  special 

capias  utlagatura,  under  the  seal  of  our  court  of  Queen's  Bench  [or 
"  C.  P."  or  "  Exch.  of  Pleas"]  to  j'ou  the  said  sheriff  directed, 
whereby  we  commanded  you  to  inquire  what  goods  and  chattels,  lands 

and  tenements  C.  D.,  late  of ,  had  in  your  bailiwick  the 

day  of then  last  past,  or  at  any  time  afterwards,  on  which  day  he 

was  outlawed  in  your  said  county,  at  the  suit  of  A.  B.  in  an  action,  it 
was  found  by  the  oath  of  E.  F.  and  other  good  and  lawful  men  of  your 

said  county,  that  C.  D.  in  the  said  writ  named,  on  the day  of 

tlien  last,  on  which  day  he  became  outlawed,  and  on  the  day  of 

taking  the  said  inquisition,  was  possessed  of  his  own  proper  goods  and 
chattels  of  and  in  the  several  goods  and  chattels  particularly  mentioned 
and  expressed  in  the  schedule  or  inventory  thereof  hereunto  annexed, 

which  said  goods  and  chattels  were  worth  to  be  sold  £ ,  all  which 

said  goods  and  chattels  you  the  said  sheriff,  by  virtue  of  our  said  writ, 
on  the  day  of  taking  the  said  inquisition,  did  seize  and  take  into  our 
hands,  as  by  the  said  writ  and  inquisition  taken  thereupon,  transcribed 
into  our  court  of  Exchequer,  and  there  remaining  in  the  custody  of 
our  remembrancer,  more  fully  appears  :  And  we,  being  desirous  to  be 
satisfied  of  the  value  of  the  said  goods  and  chattels  in  the  said  inquisi- 
tion mentioned,  as  is  just,  command  you,  that  you  sell  or  cause  to  be 
sold  the  said  goods  and  chattels,  and  every  part  thereof,  for  the  best 

price  that  can  be  got  for  the  same,  and  at  the  least  for  the  said  £ , 

at  which  they  were  so  appraised  as  aforesaid,  so  that  you  have  the  sum 
of  money  arising  by  such  sale  before  the  barons  of  the  Exchequer  at 

Westminster,  on ,  then  and  there  to  be  paid  to  our  use ;  and  that 

you  make  then  and  there  distinctly  and  plainly  appear  to  our  said 
barons  aU  that  you  shall  do  concerning  the  premises,  and  have  you 
there  then  this  writ  Witness {name  of  chief  baron),  at  West- 
minster, the day  of ,  in  the  year  of  our  Lord . 

By  the  said  transcript,  and  by  the  barons. 


12.  Return  thereto. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  the  goods  and 
chattels  in  the  schedule  hereunto  annexed  mentioned  to  be  sold  for 

£ ,  being  the  best  price  I  could  get  for  the  same ;  which  money  I 

have  before  the  barons  of  the  Queen's  Exchequer  at  Westminster,  on 


(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1252.     It  is  issued  out  of,  and 
returnable  in,  the  Exchequer,  on  the  revenue  side  of  the  court. 
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the  day  within  mentioned,  ready  to  be  paid  to  her  majesty's  use,  ac- 
cording to  the  command  of  this  writ. 

The  answer  of  S.  S.  sheriff. 


13.  Levari  fcuAas,  for  levying  the  Issues  and  Profits  of  the 
Land  (a). 

Victoria  [&c.  as  in  No.  2],  To  the  sheriff  of ,  greeting :  Whereas 

S.  S.  our  late  sheriff  of ,  by  virtue  of  our  writ  of  capias  utlaga- 

tum,  issuin^out  of  our  court  of  Queen's  Bench  [or  "  C.  P."  or 

"  Exch.  of  Pleas"]  at  Westminster,  against  C.  D.  late  of ,  who 

was  outlawed  in  the  county  of [or  "  in  London"],  on  the 

day  of ,  in  the year  of  our  reign,  at  the  suit  of  A.  B.  in  an 

action,  to  the  damage  of  the  said  ^.  ^.  of  £ ,  to  our  said  late 

sheriff  directed,  on ,  seized  and  took  into  our  hands  a  certain 

[iLere  state  the  real  property  seized,  as  an  annuity,  term  of  years, 

Sfc.  as  the  case  may  be.  See  ajorm  of  levari  facias  for  levying  arrears 
of  an  annuity  charged  on  land,  Tidd's  Forms,  52]  ;  which  said  [an- 
nuity and  arrears]  were  found  to  be  the  property  of  the  said  C.  D.,  as 
by  the  transcript  of  the  said  writ  of  capias  utlagatum,  and  the  return 
thereof,  and  of  a  certain  inquisition  thereupon  taken,  certified  unto  our 
Exchequer,  and  there  in  our  custody  remaining,  more  fully  appears : 

Now  we,  being  desirous  to  be  satisfied  of  the [arrears  of  the  said 

annuity]  from  the  said  time  of  taking  thereof  into  our  hands,  and 
which  have  not  been  answered  to  us,  and  also  the  [future  payments 
thereof,  for  and  during  the  natural  life  of  the  said  CD.'],  with  all  the 
speed  we  can,  as  is  just,  do  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and  cause 
to  be  raised,  collected  and  levied  the  said  last-mentioned  [arrears]  and 
also  [the  future  payments  of  the  said  annuity],  as  the  same  shall  from 
time  to  time  become  due  as  aforesaid:  And  have  the  monies  which  you 
shall  so  cause  to  be  raised,  collected  and  levied,  before  the  barons  of 

our  Exchequer  at  Westminster,  on ,  to  be  then  and  there  paid  to 

our  use ;  and  have  you  there  then  this  writ.     Witness {name  of 

chief  baron),  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 


14.  Petition  to  Lords  of  Treasury,  for  a  Lease  of  Outlaw's 
Land  (b). 

To  the  right  honourable  the  lords  commissioners  of 
her  majesty's  treasury.  » 

The  humble  petition  oi  A.  B.  of 

Showeth, 

That  C.  D.  late  of ,  being  justly  indebted  to  your  petitioner  in 

£ for  work  done  [&c.  as  the  cause  of  action  was,  or  perhaps  this 

may  be  omitted  altogether'],   your  petitioner  commenced   an  action 
against  the  said  C.  D.  for  the  recovery  thereof,  in  which  action  your 

petitioner  has  obtained  judgment  for  the  sum  of  £ debt,  and  the 

sum  of  £ for  his  costs  of  suit,  and  your  petitioner  afterwards  in 


(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1252.  It  is  sued  out  of,  and  retium- 
able  in,  the  Exchequer,  on  the  revenue  side  of  the  court. 

(6)  See  as  to  this  petition,  2  Pr.  10th  ed.  1253.  See  the  form,  Tidd's 
Forms,  521 ;  2  Sell.  Prac  406. 
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the  said  action  proceeded  to  outlawry  against  the  said  C.  D. ;  and 
that  by  virtue  of  a  writ  of  special  capias  utlagatum,  issued  upon  the 
return  of  the  writ  of  exigi  facias  against  the  said  C.  D.,  directed  to 

the  then  sheriff  of ,  S.  S.  esquire,  then  sheriff  of  the  said  county, 

returned  to  the  said  writ  of  special  capias  utlagatum  to  him  directed 

an  inquisition  indented,  taken  at ,  in  the  said  county,  on  the 

day  of ,  in  the  year  of  our  Lord  18 — ,  by  which  it  was  found, 

amongst  other  things,  that  the  said  C.  D.  on ,  on  which  day  he 

was  outlawed  at  the  suit  of  your  petitioner,  was  seised  in  his  demesne 
as  of  fee  \or  <*  for  the  term  of  his  life,"  as  the  cane  may  be\  of  and  in 
two  messuages,  two  yards  and  ten  acres  of  land,  with  the  appurte- 
nances, situate  in  the  parish  of ,  in  the  county  aforesaid,  then  in 

the  occupation  of {see  the  inquisition),  of  the  yearly  value  of 

£ in  all  issues,  beyond  reprises;    and  that  the  said  sheriff,  by 

virtue  of  the  said  writ,  on  the  said  day  of  taking  that  inquisition,  had 
taken  and  caused  to  be  seized  into  the  hands  of  our  said  lady  the  now 
Queen,  all  and  singular  the  said  premises,  with  the  appurtenances,  as 
by  the  said  ^vrit  he  was  commanded,  as  by  the  return  of  the  said  writ 
of  special  capias  utlagatum,  now  remaining  of  record  in  her  majesty's 
court  of  Exchequer,  may  more  fully  and  at  large  appear :  And  your 
petitioner  further  showeth  unto  your  lordships,  that  the  said  outlawry 
still  remains  in  full  force  and  effect,  not  vacated,  superseded,  reversed 
or  annulled ;  and  that  your  petitioner's  said  debt  and  costs  of  suit,  and 
the  costs  and  expenses  which  he  has  necessarily  been  put  to  in  prose- 
cuting the  said  C.  D.  to  outlawry,  amount  to  a  large  sum  of  money, 

that  is  to  say,  to  £ and  upwards,  and  that  no  part  thereof  has 

been  paid  or  satisfied  to  your  petitioner :  And  your  petitioner  therefore 
humbly  prays  your  lordships'  favour  and  interposition,  that,  by  and 
with  the  consent  of  her  majesty's  attorney-general  in  this  behalf  ob- 
tained, a  lease  may  be  made  to  your  petitioner,  by  and  from  her  ma- 
jesty's court  of  Exchequer,  whereby  your  petitioner  may  be  enabled 
to  levy,  take,  collect  and  receive  the  issues  and  profits  of  the  said 
outlaw's  lands  and  tenements,  so  found  by  the  said  inquisition,  to  the 
value  thereof  respectively  appraised  and'  extended,  till  such  times  as 
sufficient  thereout  shall  be  made,  collected  and  levied  to  satisfy  your 
petitioner's  said  debt,  costs  of  suit  and  costs  and  expenses  in  prose- 
cuting the  said  C  D.  to  outlawry,  or  until  such  time  as  the  said  C.  D. 
shall  cause  the  said  outlawry  to  be  reversed  or  annulled :  And  your 
petitioner,  as  in  duty  bound,  shall  ever  pray  &c. 

A.  B. 


15.  Tlie  Tike,  to  have  the  Produce  of  Outlaw's  Goods  made  over  to 
Plaintiffia). 

To  the  right  honourable  the  lords  commissioners  of 
her  majesty's  treasury. 

The  humble  petition  of  A.  B.  of 

Showeth, 

That  C.  D.  late  of ,  being  justly  indebted  to  your  petitioner  in 

the  sum  of  £ ,  your  petitioner  commenced  an  action  against  the 

said  C.  D.  for  the  recovery  thereof,  in  which  action  your  petitioner 
has  obtained  judgment  for  the  sum  of  £ debt,  and  the  sum  of 


(a)  See  2  Sell.  Prac.  401 ;  and  2  Fr.  10th  ed.  1253. 
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£ for  his  costs  of  suit ;  and  your  petitioner  afterwards  in  the  said 

action  proceeded  to  outlawry  against  the  said  C.  D. 

That  a  writ  of  special  capias  utlagatum  having  issued  against  the 
said  C.  D.  out  of  her  majesty's  court  of  Queen's  Bench  [or  "  C.  P." 
or  "  Exch.  of  Pleas"]  at  Westminster,  at  the  suit  of  your  petitioner, 
an  inquisition  was  taken  thereon  by  the  sheriff  of  ikf.,  whereby  certain 
goods  and  chattels  to  the  value  of  £ ,  mentioned  in  the  said  inqui- 
sition, were  by  the  said  sheriff  seized  and  taken  into  her  majesty's 
hands ;  -which  writ  and  inquisition  being  transcribed  into  her  majesty's 
court  of  Exchequer  at  Westminster,  a  writ  of  venditioni  exponas  duly 
issued  out  of  the  said  court,  whereon  the  said  sheriff  hath  returned, 
that  he  had  by  virtue  thereof  caused  the  goods  and  chattels  in  the  said 

last  writ  mentioned  to  be  sold  for  £ ,  being  the  best  price  he  could 

get  for  the  same;  which  money  he  had  before  the  barons  of  the 
Queen's  Exchequer  at  Westminster  on  the  day  in  the  said  last  writ 
mentioned,  ready  to  be  paid  to  her  majesty's  use,  and  which  money 
now  remains  in  the  hands  of  the  said  sheriff. 

That  your  petitioner's  said  debt  and  costs  of  suit,  and  the  costs  and 
expenses  he  has  been  at  in  the  said  proceedings  to  outlawry,  greatly 
exceed  the  sum  so  remaining  in  the  sheriff's  hands ;  and  as  her  majest)' 
is  not  concerned  in  interest,  but  her  name  only  made  use  of  by  your 
petitioner  for  the  recovery  of  the  said  debt : 

Your  petitioner  therefore  most  humbly  prays  your  lordships,  that 
her  majesty's  attorney-general  may  be  authorized  to  consent,  on  behalf 

of  her  majesty,  that  the  said  £ may  be  paid  to  your  petitioner, 

towards  satisfaction  of  his  said  debt,  costs  of  suit  and  costs  and  ex- 
penses of  proceeding  to  outlawry :   And  your  petitioner,  as  in  duty . 
bound,  shall  ever  pray,  &c. 

A.B. 


16.  Reference  thereon  to  Solicitor  of  Lords  of  the  Treasury  {a). 

Whitehall  Treasury  Chamber, day  of 

,  185—. 

The  right  honourable  the  lords  commissioners  of  her  majesty's  trea- 
sury ai'e  pleased  to  refer  this  petition  to {the  treasury  solicitor), 

who  is  to  consider  the  same,  and  report  to  their  lordships  a  true  state 
of  the  petitioner's  case,  together  with  his  opinion  what  is  fit  to  be  done 
therein. 


17.  Certijicate  of  Clerk  in  Court. 

These  are  to  certify,  that  in term,  a.d. ,  a  transcript  of 

an  outlawry  was  returned  and  filed  in  this  court  against  C.  D.  late  of 

,  outlawed  in  the  court  of ,  at  the  suit  of  A.  B.  in  an  action  ; 

by  which  transcript  it  appears  that  several  goods  and  chattels  of  the 
said  C.  D.  were  seized  into  her  majesty's  hands  by  S.  S.,  esquire,  then 
sheriff  of  the  said  county  of ,  by  virtue  of  a  special  capias  utla- 
gatum, in  the  said  transcript  specified :  And  I  further  certify,  that  a 
writ  of  venditioni  exponas  has  issued  for  selling  the  said  goods  and 
chattels  so  seized,  whereon  the  said  sheriff  hath  returned  that  he  hath 
sold  the  same  for  £ . 


(a)  See  as  to  this  reference,  2  Pr.  10th  ed.  1253.     See  the  forms,  Tidd's 
Forms,  48  ;  2  Sell.  Prac.  402. 
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18.  Affidavit  o/PMntifs  Debt  and  Costs  (a). 

In  the  Q.  B.  ['« C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C  2>. 
I,  A.B.  of ,  make  oath  and  say  as  follows,  that  is  to  say: — 

1.  By  a  judgment  of  this  honourable  court  I,  on  the  day  of 

,  A.D.  185 — ,  recovered  against  the  said  C.  D.  the  sum  of  £ , 

and  a}so>£ for  my  costs  of  this  suit  in  that  behalf  expended. 

2.  The  said  C.  D.  is  justly  and  truly  indebted  unto  me  in  the  said 
sums  oi  £ and  £ ,  upon  and  by  virtue  of  the  said  judgment. 

3.  On  the day  of last,  I  paid  to  Mr. ,  my  attorney, 

the  sum  of  £ for  the  costs  of  prosecuting  the  outlawry  in  this 

action  against  the  said  C.  D. 

Sworn  [&c.  as  usual,  see  -post,  "  Affidavits."']  A.  B. 


19.  Report  of  Solicitor  of  Treasury  on  the  Heference  (b). 

To  the  right  honourable  the  lords  commissioners  of  her 
majesty's  treasury. 
May  it  please  your  lordships. 

In  obedience  to  your  lordships'  commands  signified  to  me  by  Mr. 

,  I  have  considered  of  the  annexed  petition  of  A.  B.,  setting  f«rth 

that  C.  D.  [&c.  reciting  the  petition.] 

And  I  do  humbly  certify  to  your  lordships,  that  I  have  received 
satisfaction  as  to  the  truth  of  all  the  allegations  in  the  said  petition 
contained  as  well  by  sight  of  the  several  records  thereby  referred  to, 
*nd  a  certificate  of  the  said  outlawry  being  transcribed  into  the  office 

of  her  majesty's  remembrancer  of  the  Exchequer,  signed  by  Mr. , 

one  of  the  attomies  of  that  office,  as  by  the  affidavit  of  the  petitioner, 
whereby  it  appears  that  the  said  C.  D.  is  justly  indebted  to  the  peti- 
tioner in  £ [&c.  as  the  case  may  be.] 

And  it  appearing  by  the  affidavit  of  the  said  petitioner,  that  his  said 
debt,  with  the  sevei-al  charges  he  has  been  already  put  to  in  outlawing 
the  said  C.  D.,  do  exceed  the  sum  levied  by  the  sheriflf,  and  as  the  peti- 
tioner must  still  necessarily  be  put  to  a  further  expense,  I  am  humbly 
of  opinion,  that  it  may  be  proper  for  your  lordships  to  send  your  war- 
rant to  her  majesty's  attorney-general,  authorizing  him  to  consent  to 

an  order  of  her  majesty's  court  of  Exchequer  for  ,  esquire,  the 

present  sheriff  of  the  county  of ,  to  pay  over  the  said  sura  of  £ 

now  remaining  in  his  hands,  after  deducting  the  sheriff's  poundage  for 
levying  the  same  and  other  incidental  charges  and  expenses,  unto  the 
petitioner  for  his  own  use,  towards  satisfaction  of  his  said  debt  and 
costs,  whenever  a  motion  shall  be  made  in  the  said  court  of  Exchequer 
for  that  purpose.  All  which  is  nevertheless  humbly  submitted  to  your 
lordships'  superior  judgment. 

The day  of ,  185—. 


20.  Warrant  to  Attorney -General  to  consent  to  an  Order  for  Payment 

of  the  Money  {c). 
Victoria  R. 
Whereas  we  have  been  given  to  understand  that  there  is  remaining 

(a)  See  as  to  this  affidavit,  2  Pr.  10th  ed.  1253. 
(6)  See  as  to  this  report,  2  Pr.  10th  ed.  1253. 
(c)  See  as  to  this,  2  Pr.  10th  ed.  1253. 
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in  the  hands  of ,  esquire,  the  present  sheriff  of  the  coanty  of , 

£ ,  for  so  much  money  levied  by  him  on  the  several  goods  belong- 
ing to  C  D.  which  were  seized  into  our  hands  by  virtue  of  an  inqui- 
sition taken  by  virtue  of  a  writ  of  special  capias  utiagatum,  issued  oat 
of  our  court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exch.  of 
Pleas"]  against  the  said  C.  D.  at  the  suit  of  ^.  B.,  for  the  recovery 

of  £ ,  which  the  said  A.  B.  by  the  judgment  of  our  said  court 

recovered  against  the  said  C  D. :  And  whereas  it  further  ajJpears  by 
reports,  certificates  and  other  proper  testimonies  which  the  commis- 
sioners of  our  treasury  have  laid  before  us,  that  the  debt  due  and 
owing  to  the  said  A.  B.  from  the  said  C.  D.,  together  with  the  costs 
which  he  hath  been  put  to  in  carrying  on  the  said  prosecution  against 
the  said  C.  D.  for  recovery  of  the  said  debt,  doth  exceed  the  said 

£ remaining  in  the  hands  of  the  said  sheriff  as  aforesaid :  To 

the  end  tlierefore  that  the  said  A.  B.  may  have  and  receive  some  re- 
compense and  satisfaction  towards  his  said  debt,  and  the  costs  he  hath 
been  put  to  in  can-ying  on  the  said  prosecution  as  aforesaid,  our  will 
and  pleasure  is,  and  we  do  hereby  authorize  and  direct  you  to  consent 

and  agree,  that  so  much  of  the  said  £ as  doth  or  shall  remain  in 

the  hands  of  the  said  sheriff,  after  deducting  the  usual  poundage  for 
levying  the  same,  be  paid  over  to  the  said  A.  B.  towards  satisfaction 
of  his  said  debt  and  costs,  and  the  said  costs  of  carrying  on  the  said 
prosecution  as  aforesaid,  accordingly,  whenever  he  by  his  counsel 
learned  in  the  law  shall  think  fit  to  move  our  court  of  Exchequer  for 
an  order  for  that  purpose ;  and  we  do  also  authorize  and  direct  you  to  do 
or  cause  to  be  done  such  further  or  other  acts  as  our  said  court  of  Ex- 
chequer upon  such  motion  shall  or  may  judge  necessary  for  rendering 
our  intentions  herein  most  firm,  valid  and  effectual,  and  for  so  doing 
this  shall  be  your  warrant.    Given  at  our  court  at  Buckingham  Palace, 

the day  of ,  in  the year  of  our  reign. 

By  her  Majesty's  command. 
To  our  trusty  and  well  beloved  ^ 

Sir ,  knight,  our  attorney-  > 

general.  ) 


21.  Order  far  Sheriff  to  pay  Money  to  Plaintiff  (a). 

The day  of ,  18—. 

Between  the  Queen  and  C.  D.  outlawed  at  the  suit  of  A.  B.  upon 

an  outlawry.     Upon  the  motion  of  Mr. ,  of  counsel  for  A.  B., 

informing  the  court  that  the  said  C.  T>.  having  been  prosecuted  to  an 
outlawry  by  the  said  A.  B.  in  an  action  in  her  majesty's  court  of 
Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  a  writ  of  special  capias  utia- 
gatum thereupon  issued  against  the  said  defendant,  under  the  seal  of 

flie  said  court,  directed  to  the  sheriff  of ;  by  virtue  whereof  the 

said  sheriff  seized  by  inquisition  several  goods  and  chattels  belonging 

to  the  said  defendant,  appraised  at  £ :  and  further  informing  the 

court  that  the  said  writ  of  special  capias  utiagatum  and  inquisition 
being  transcribed  into  this  court,  a  writ  of  venditioni  exponas,  under 

the  seal'  of  this  court,  issued  on  the day  of last,  for  selling 

the  said  goods,  returnable  the day  of ,  at  which  time  S.  S., 

esquire,  the  now  sheriff  of ,  returned  the  said  writ,  and  certified 

that  he  had  sold  the  said  goods  and  chattels  for  the  said  £ .    It 

(a)  See  as  to  this  order,  2  Pr.  10th  ed.  1253. 
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was  therefore  prayed  by  the  said  Mr. ,  that  the  said  S.  S.,  esquire, 

or  his  under-sheriff,  might  forthwith  pay  to  the  said  A.  B.  or  his  order 
the  said  £ towards  satisfaction  of  the  debt  due  from  the  said  de- 
fendant to  the  said  prosecutor;  whereupon,  and  on  hearing  Sir 

(the  attorney-general),  knight,  her  majesty's  attorney-general,  who 
consented  thereto  on  the  behalf  of  her  majesty,  it  is  ordered  by  the 

court  as  prayed ;  the  said  sheriff  first  deducting  out  of  the  said  £ 

the  usual  poundage. 

22.  Subpcena(a). 

Victoria  [&c.  as  ante,  707,  No.  2],  To  S.  S.  esquire,  sheriff  of  our 

county  of ,  or  to  his  under-sheriff,  greeting :  We  command  you 

that,  laying  aside  all  excuses,  you  obey,  fulfil  and  perform  all  and 
every  matter  and  thing  specified  in  an  order  of  our  court  of  Exchequer 
at  Westminster,  made  in  a  cause  in  our  said  court  depending  between 
us  and  C.  D.  outlawed  at  the  suit  of  A.  B.  upon  an  outlawry ;  the 
tenor  of  which  order,  for  your  fuller  information  therein,  is  hereto 
annexed ;  and  this  you  are  not  to  omit  under  the  penalty  of  £100, 
which  we  shall  cause  to  be  levied  upon  your  goods  and  chattels,  lands 
and  tenements,  for  our  use,  if  you  neglect  this  our  command.    Witness 

{name  of  chief  baron),  at  Westminster,  the day  of ,  in 

the  year  of  our  Lord . 

By  the  said  order  made  the  same  day,  and  by  the  barons. 


23.  Pra2cipefor  Writ  of  Error  to  reverse  Outlavrry  (b). 

-^ — (to  wit).  Writ  of  error,  coram  nobis  [or  in  C.  P.  or  Exch. 
"  coram  vobis"],  for  C.  D.  at  the  suit  of  ^.  B.  on  a  judgment  of  out- 
lawry in  the  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas,"]  return- 
able on . 

CD.  of ,  18— (c). 

24.  Writ  of  Error,  coram  nobis  in  Q.  B.,  to  reverse  Outlatcry  (b). 

Victoria  [&c.  ante,  707,  No.  2],  To  our  justices  assigned  to  hold  pleas 
in  our  court  before  us,  greeting:  Forasmuch  as  in  the  record  and  process 
and  also  in  the  publication  of  an  outlawry,  published  against  C.  D.  late 

of ,  in  an  action  in  our  said  court  agamst  the  said  C.  D.,  whereupon 

he  is  outlawed  in  London  \or  "  in  the  county  of "],  at  the  suit  of 

A.  B.,  returnable  before  us,  as  it  is  said  manifest  error  hath  intervened 
to  the  great  damage  of  the  said  C.  D.  as  by  his  complaint  we  are  in- 
formed :  We  being  willing  that  the  said  error,  if  any  there  be,  should 
be  duly  amended,  and  full  and  speedy  justice  done  to  the  said  C.  D.  in 
this  behalf,  do  command  you  that  if  the  said  outlawry  be  returned 
before  us  as  hath  been  said,  then  inspecting  the  said  record  and  process 

(a)  See  as  to  this,  2  Pr.  10th  ed.  1253. 

(6)  The  C.  L.  P.  Act,  1852,  does  not  repeal  a  writ  of  error  to  reverse  an 
outlawry,  and  such  writ  is  the  proper  course  for  a  reversal  of  it  by  proceed- 
ings in  error:  (see  Arden  v.  Horner,  1  H.  &  N.  85 ;  25  L.  J,,  Exch.,  261 ; 
Solomon  v.  Graham,  2  Jur.,  N.  S.,  Q.  B.,  859.) 

(c)  The  writ  must  be  sued  out  by  the  defendant  in  person  and  not  by 
attorney.  Crowder,  J.,  so  decided  this  at  chambers  in  Lee  v.  Finigan,  25th 
July,  1856,  after  having  the  case  argued  before  him  by  counsel;  and  see 
per  Parke,  B.,  in  Boddington  v.  De  Melford,  8  £xcb.  674. 
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you  may  cause  further  to  be  done  thereupon  what  of  right,  and  accord- 
ing to  the  law  and  custom  of  England,  ought  to  be  done.    Witness 

ourself,  &c.  at  Westminster,  the day  of ,  a.d. . 

By  Sir ,  knight,  attorney-general  of  our  lady  the  queen  (a). 


26.  The  like,  coram  vobis  in  C.  P.  or  Exchequer. 

Victoria  [&c.  ante,  707,  No.  2],  To  our  justices  of  the  bench  [or  "to 
our  treasurer  and  barons  of  our  Exchequer"]  greeting  :  Forasmuch  as 
in  the  record  and  process,  and  also  in  the  publication  of  an  outlawry 

published  against  C.  I),  late  of ,  in  an  action  in  our  court  of  C.  P. 

[or  "  Exch.  of  Pleas"]  against  the  said  C.  D.,  whereupon  he  is  out- 
lawed in  London  {or  "in  the  county  of "]  at  the  suit  of  J.  B, 

returnable  before  you  and  your  associates  our  justices  of  the  bench 
aforesaid  \or  "  before  you,"  in  Exch.~\,  as  it  is  said  manifest  error  hath 
intervened  to  the  great  damage  of  the  said  C.  D.  as  by  his  complaint 
we  are  informed :  We  being  willing  [&c.  as  in  No.  24],  do  command 
you,  that  if  the  said  outlawry  be  returned  before  you  and  your  asso- 
ciates our  said  justices  of  the  bench  aforesaid  [or  in  Exch.  "  before 
you  the  said  barons"],  as  hath  been  said,  then  inspecting  the  said 
record  and  process  [&c.  conclude  as  in  No.  24]. 


26.  The  like  in  C.  P.  at  the  Suit  of  the  Outlaw's  Executors. 

Victoria  [&c.  ante,  707,  No.  2],  To  our  justices  of  the  bench,  greeting : 
Forasmuch  as  in  the  record  and  process,  and  also  in  the  publication  of 

an  outlawry  published  against  C  D.  late  of ,  in  his  lifetime,  now 

deceased,  whereupon  he  was  outlawed  in  London  [or  "in  the  county 

of "]  at  the  suit  of  ^4.  B.  in  an  action  against  him  in  our  court  of 

C.  P.,  and  returnable  before  you  and  your  associates,  our  justices  of 
the  bench,  as  it  is  said  manifest  error  hath  intervened  to  the  great 
damage  of  the  said  C.  D.  in  his  lifetime,  and  of  E.  F.  and  G.  H.  exe- 
cutors of  the  last  will  and  testament  of  the  said  C.  D.  since  his  death, 
as  by  the  complaint  of  the  said  E.  F.  and  G.  H.  his  executors  afore- 
said we  are  informed :  We  being  willing  that  the  said  error,  if  any 
there  be,  should  be  duly  amended,  and  full  and  speedy  justice  done  to 
the  said  E.  F.  and  G.  H.  executors  aforesaid  in  this  behalf,  do  com- 
mand you  that  if  the  said  outlawry  be  returned  before  you  and  your 
ai^sociates  our  said  justices  of  the  bench  aforesaid  as  hath  been  said, 
then  inspecting  the  said  record  and  process  [&c.  conclude  as  in  No.  24.] 


27.  Affidavit  to  obtain  Writ  of  Error  of  Defendant's  being  Abroad  at 
Time  of  Exigent  awarded. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch,  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  D.  of ,  the  above-named  defendant,  make  oath  and  say  as 

follows,  that  is  to  say  : — 

1.  On  the day  of ,  a.d. ,  judgment  of  outlawry  was 

pronounced  against  me  upon  a  writ  of  exigi  facias  directed  to  the 

(a)  It  seems  that,  in  the  Court  of  Exchequer,  the  consent  of  the  Attor- 
ney-General is  not  now  necessary  to  sue  out  the  writ ;  (see  Arding  v.  Holmer, 
1  H.  &  N.  85 ;  25  L.  J.,  Exch.,  261.) 
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sheriff  of  [Middlesex],  against  me  issued  out  of  this  Honorable  Court, 

dated  the  day  of ,  a.d. \if  an  allocatur  exigent  was 

also  issued,  state  the  fact],  for  having  execution  of  a  judgment  re- 
covered against  me  in  this  action  on  the day  of ,  a.d. , 

for  the  sum  of  £ . 

2.  I  was,  previous  to  and  on  and  during  the  whole  of  the  said 

day  of ,  A.D. ,  and  at  the  time  of  the  awarding  and  issuing 

the  said  writ  of  exigi  facias,  and  afterwards,  in  parts  beyond  the  seas 

and  out  of  the  jurisdictiou  of  this  honorable  court,  namely  at ,  in 

,  and  I  am  advised  and  believe  that  the  said  judgment  in  outlawry 

is  on  that  ground  erroneous,  and  that  I  am  entitled  to  have  the  same 
reversed  on  writ  of  error.    ' 

Sworn  [&c.  a«  usual,  see  post,  "  Affidavits."] 


28.  Assignment  of  Error  to  reverse  Outlavrry,  that  the  Defendant 
was  beyond  Seas  at  Time  of  Exigent  awarded. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  18—. 

D.      "^     Aflterwards,  on  ,  comes  here  the  said  C.  J),  in  per- 

V.  fson (a),  and  says  that  in  pronouncing  the  outlawry  afore- 
jB.  l^said,  and  iu  the  record  and  proceedings  aforesaid,  there  is 
In  error.  ^  manifest  error  in  this,  that  the  said  C  D,  before  and  at 
the  time  of  awarding  and  issuing  the  writ  of  exigi  facias,  upon  which 
the  said  judgment  of  outlawiy  was  pronounced,  and  afterwards,  was 
in  parts  beyond  the  seas,  to  wit,  at  [the  city  of  Madrid,  in  the  king- 
dom of  Spain];  and  this  the  said  C  D.  is  ready  to  vprify  ;  wherefore 
he  prays  judgment,  and  that  the  said  judgment  of  outlawry  so  against 
the  detendant  in  form  aforesaid  pronounced  may  be  revoked,  annulled 
and  altogether  holden  for  nought,  and  that  he  the  defendant  may  be 
restored  to  all  things  which  he  hath  lost  by  occasion  thereof^  &c. 


29.  Plea  thereto. 

In  the  Q.  B.  [or  «C.  P."  or  "Exch.  of  Pleas."] 

The day  of         ,  a.d. . 

And  hereupon  the  said  A.  B.,  by  P.  A.  his  attorney, 
comes  and  says,  that  the  judgment  of  outlawry  aforesaid, 
by  reason  of  any  thing  above  for  error  assigned,  ought  not 
to  be  revoked,  annulled  or  holden  for  nought:  because  he 
say«  that  the  said  C.  D.  was  not  in  parts  beyond  seas,  as  alleged. 
And  this  the  said  A.  B.  prays  may  be  enquired  of  by  the  country, 
&c.  (Jb). 

30.  Judgment  by  Default  for  not  pleading  to  Assignment  of  Errors. 

If  the  defendant  in  error  makes  default  in  pleading  to  the  assign- 
ment of  errors,  the  plaintiff,  in  order  to  obtain  judgment,  must  move 
the  court  for  a  rule  for  the  judgment  of  reversal  of  the  outlawTy.  It  is 
a  rule  nisi  only.  (See  Howard  v.  Kershaw,  6  Exch.  541 ;  20  L.  J., 
Exch.,  237.) 

(a)  It  must  be  in  person  and  not  by  attorney. 

{b)  It  may  be  doubtful  whether  this  conclusion  to  the  country  is  required, 
this  being  a  proceeding  in  error. 
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It  is  a  rule  absolute  in  the  first  instance.  (Arding  v.  Holmer,  1  H. 
&  N.  278.)  The  rule  is  drawn  up  on  reading  the  entry  on  the  roll, 
and  any  affidavit  that  may  be  handed  in.  (See  form  of  rule  at  Exche- 
quer Rule  Office,  58  Outlawry  Book,  6  May,  1851 ;  Howard  v.  Ker- 
shaw, 9  Jur,  456.) 

The  roll  must  be  carried  in,  and  must  contain  all  the  proceedings  in 
outlawry  commencing  with  the  ca.  sa.  and  down  to  and  including  the 
assignment  of  errors:  (see  the  next  form.)  The  original  plaintiff" may 
by  judge's  order  be  compelled  to  carry  it  in. 


31.  Entry  on  Holl,  where  the  Defendant  in  Error  makes  Default  in 
Joining  in  Error,  or  Pleading  to  Assignment  of  Errors. 

The day  of ,  a.d. {date  of  judgment 

for  want  of  plea  or  joinder). 
And  now  on  this  day,  before  the  treasurer  and  barons  of  her  ma- 
jesty's court  of  Exchequer,  at  Westminster,  comes  the  said  C.  D.,  and 
because  the  said  C.  D.  after  assigning  the  said  several  matters  for  error 

as  aforesaid,  to  wit,  on ,  demanded  of  the  said  A.  B.  a  joinder  in 

error  or  a  plea  to  the  said  assignment  of  errors  made  by  him  the  said 
C.  D.,  and  because  the  period  of  four  days  from  and  after  the  said 
demand  have  elapsed,  he  the  said  C.  D.  now  offers  himself  against  the 
said  A.  B.,  but  the  said  A.  B.  does  not  appear,  nor  does  he  deliver, 
nor  has  he  at  any  time  after  making  the  said  demand  delivered  a 
joinder  in  error  to  the  said  assignment  of  errors  so  made  as  aforesaid, 
or  a  plea  thereto,  whereupon  the  said  C.  D.  prays  judgment,  and  that 
the  outlawry  aforesaid  and  the  judgment  thereof  in  form  aforesaid 
pronounced  against  him  may  be  reversed,  annulled  and  altogether  held 
for  nothing,  and  that  he  the  said  C.  D.  may  be  restored  to  all  things 
which  he  hath  lost  on  occasion  thereof. 


32.  Entry  of  Outlaiory  on  Roll,  with  Plea  that  Defendant  was  beyond 
Seas  at  Time  of  Exigent  awarded,  and  Reversal  of  Outlawry 
thereon  {a). 

The day  of ,  in  the  year  of  our  Lord 

{the  teste  of  the  ca.  sa.) 

« (to  wit).     Our  lady  the  Queen  sent  to  her  sheriff  of her 

writ  close  in  these  words,  that  is  to  say  :  Victoria  [&c.  copy  the  ca.  sa. 
to  the  teste  inclusive :]  And  the  sheriflF,  to  wit,  S.  S.  sheriff"  of  the 
county  aforesaid,  now  here  returns  to  our  said  lady  the  Queen  {^or  in 
C.  P.  "  to  the  justices  of  our  said  lady  the  Queen,"  or  in  Exch. 
"to  the  barons  of  her  majesty's  Exchequer"],  at  Westminster,  that 
the  said  C.  D.  is  not  found  in  his  bailiwick,  whereupon,  at  the 
prayer  of  the  said  A.  B.,  our  lady  the  Queen  sent  to  her  sheriff  of 

her  writ  close  in  these  words,  that  is  to  say  :  Victoria  [&c.  copy 

the  exigent,  and  then  proceed  thus ;]  On  which  day,  before  our  said 
lady  the  Queen  [or  in  C.  P.  "  before  the  said  justices,"  or  in  Exch. 
"  before  the  said  barons"],  at  Westminster,  S.  S.,  sheriff"  of afore- 
said, has  returned  the  writ  aforesaid  to  him  directed  as  follows,  that  is 


(a)  See  the  form  in  Tidd's  Forms,  59 ;  also  a  form  of  entry  of  proceed- 
ings to  outlawry,  where  there  was  a  writ  oi  allocatur  exigent,  Id.  47 — 58. 
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to  say  \copy  the  return  of  the  exigent,  and  aho  the  allocatur  exigent, 
if  any,  and  the  return  thereto,  beginning  each  on  a  new  line,  and  then 

proceed  thus :]  Afterwards,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord {date  of  assignment  of  errors),  before  our  said 

lady  the  Queen  \or  in  C.  P.  *'  before  the  said  justices,"  or  in  Exch. 
"  before  the  said  barons"],  at  Westminster,  comes  the  said  C.  D.  in 
his  own  person,  and  prays  that  the  said  outlawry  in  form  aforesaid  pro- 
nounced and  had  may  be  revoked,  because  he  says  that  [he  the  said 
C.  D.,  before  and  at  the  time  of  the  awarding  and  issuing  forth  of  the 
said  writ  of  exigent,  and  from  thence  until  and  at  and  after  the  return 
thereof,  was  abroad  in  foreign  parts,  and  beyond  the  seas,  to  wit,  at 

,  out  of  the  dominions  of  our  said  lady  the  now  Queen :]  And 

because  the  said  A.  B.  being  also  present  here  in  court  cannot  deny  the 
said  allegation  of  the  said  C.  D.  but  admits  the  same  to  be  true,  and 
it  thereupon  being  fully  proved  to  the  court  here  that  [the  said  C.  D. 
was  really  before  and  at  the  time  of  the  awarding  and  issuing  forth  of 
the  said  writ  of  exigent,  and  from  thence  until  and  at  the  return 
thereof,  abroad,  in  foreign  parts,  and  beyond  the  seas,  and  out  of  the 
dominions  of  our  said  lady  the  now  Queen  :]  It  is  therefore  considered 
by  the  court  that  the  said  outlawry,  in  form  aforesaid  pronounced  and 
had,  be  revoked,  annulled  and  altogether  held  for  nothing,  and  that 
the  said  C.  D.  be  discharged  from  the  outlawry  aforesaid,  and  be  in 
nowise  molested  or  aggrieved  on  that  occasion,  but  go  thereof  without 
day  &c.,  and  that  the  said  C.  D.  be  restored  to  the  common  law  of 
England,  and  to  all  things  which  he  hath  lost  on  occasion  of  the  out- 
lawry aforesaid  &c. 

[^Insert  the  usual  marginal  note  as  directed  at  end  of  form,  ante, 
241.] 


33.  Proceedings  on  Motion  or  Summons  to  reverse  cm  Outlanmry. 
See  as  to  these,  2  Pr.  10th  ed.  1254. 


CHAP.  III.]  (    723    ) 


CHAPTER  III. 

REMOVAL  OF  PRISONERS  INTO  CUSTODY  OF  KEEPER  OF 
QUEEN'S  PRISON. 


1.  Pr(Bcipefor  Writ  of  Habeas  Corpus  cum  Causd. 

to  wit.    Habeas  corpus  for  C  D.  to  do  and  receive,  &c.  re- 

toroable  immediately. 

E.  F.  attorney. 


2.  Habecu  Corpus  cum  Causd  to  do  and  receive  {a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  keeper  of 
our  prison  [or  "  to  the  sheriff  of "  (b)],  greeting  :  We  command  • 


(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1258.  It  must  bear  teste  in 
term.  It  may  be  made  returnable  immediate.  {Betterworth  v.  Bell,  3  Burr. 
1875  ;  and  see  R.  v.  Bateheldor,  1  P.  &  D.  516 ;  Re  Leonard  Wilson,  9  A.  & 
E.  731.) 

(6)  The  following  are  directions  of  writs  of  habeas  corpus  and  certiorari  to 
different  inferior  courts.  For  the  direction  of  writs  to  corporate  bodies,  see 
the  Schedules  (A)  and  (B)  in  the  5  &  6  Will.  4,  c.  76. 

Mayor's  Court  of  London. — To  the  mayor,  aldermen  and  sheriffs  of  the  city 
of  London. 

Sheriffs'  of  London  Court. — To  the  judge  of  the  sheriffs'  court  of  the  city  of 
London. 

Liberty  of  St.  Martin's-le-grand. — To  the  steward  of  the  dean  and  chapter  of 
the  collegiate  church  of  St.  Peter,  Westminster,  of  the  court  of  their  liberty 
or  precincts  of  St.  Martin's-le-grand  in  London,  and  to  the  constables 
there. 

The  Old  County  Court. — ^To  the  sheriff  of . 

Borough  Court  of  Southwark. — To  the  steward  of  the  court  of  the  liberty  of 
the  mayor  and  commonalty  and  citizens  of  the  city  of  London,  of  their 
town  and  borough  of  Sou&wark,  in  the  county  of  Surrey,  and  to  the 
bailiff  of  the  same  liberty. 

fVhitechapel  Court, — To  the  steward  of  our  court  of  record  within  the  manors 
of  Stepney  and  Hackney,  in  the  county  of  Middlesex,  the  hamlets  and 
liberties  of  the  same,  and  also  to  the  prothonotary  of  the  same  court. 

Canterbury. — To  the  steward  of  the  liberty  of  ,  by  divine  providence 

archbishop  of  Canterbury,  in  the  court  of  his  palace,  within  the  city  of 
Canterbury. 

Ely. — To  our  justices  of  the  bishop  of  Ely,  assigned  to  hold  pleas  within  the 
isle  of  Ely,  and  to  the  steward  of  the  same  bishop,  within  the  liberties  of 
the  isle  aforesaid,  and  to  every  of  them.     Or  thus : — 

To  our  trusty  and  well-beloved ,  our  chief  justice,  assigned  to  hold  the 
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that  you  have  the  body  of  C.  D.  detained  in  our  prison  under  your 
custody,  as  it  is  said,  under  safe  and  secure  conduct,  together  with  the 
day  and  cause  of  his  being  taken  and  detained,  by  whatsoever  name  he 
may  be  called  in  the  same,  before  our  rigbt  trusty  and  well-beloved 

{name  of  chief  justice),  our  chief  justice  assigned  to  hold  pleas 

in  our  court  before  us  \or  in  C.  P.  " before  our  right  trusty  and  weU- 

beloved  Sir {name  of  chief  justice  in  C.  P.),  knight,  our  chief 

justice  of  the  Bench,"  or  in  Exch.  "  before  the  Honourable  Sir , 

chief  baron  of  our  Exchequer"],  at  his  chambers  in  Rolls  Garden, 
Chancery  Lane  [or  "at  his  house,  situate,"  &c.l,  immediately  after 
the  receipt  of  this  writ,  to  do  and  receive  all  and  singular  those  things 
which  our  said  chief  justice  [or  "  chief  baron"]  shall  then  and  there 
consider  of  him  in  this  behalf;  and  have  you  there  then  this  writ. 

Witness {name  of  chief  justice,  or  in  Exch.  of  chief  baron),  at 

Westminster,  the day  of ,  in  the  year  of  our  Lord . 

[The  rorit  must  be  signed  by  the  judge  by  whom  it  is  awarded,  other- 
tcise  it  will  not  have  the  effect  of  removing  the  body  of  the  person  out 
of  gaol,  and  the  sheriffts  not  bound  to  execute  the  writ ;  see  1  6f  2 
P.  6f  M.  c.  13,  s.  7.  It  is  usual  also  to  indorse  or  icrite  on  the  urrit 
the  name  and  address  of  the  attorney  who  issued  it,  and  also  the  day 
of  the  month  and  year  when  it  issued.} 


3.  Notice  to  Gaoler  or  other  the  Officer  in  whose  Custody  the 
Prisoner  is. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Whereas  her  majesty's  court  of  Queen's  Bencn  ["C.  P."  or  "Exch. 

of  Pleas"]  has  granted  a  writ  of  habeas  corpus  directed  to {as  in 

the  writ),  commainding  him  to  have  the  body  of  C.  J),  before  [&c.  as 
in  the  ivrit},  to  do  and  receive  [&c.  as  in  the  writ}  :  Now  take  notice 
that  you  are  hereby  required  to  have  the  body  of  the  said  C.  D.  before 
the  said  court  on ,  and  make  a  return  to  the  said  writ,  or  in  de- 
fault thereof  the  said  court  will  then,  or  as  soon  after  as  counsel  can  be 
heard,  be  moved  for  an  attachment  against  you  for  your  contempt  in 
not  obeying  the  said  writ.     Dated . 

To .  Yours,  &c. 

XX, 
attorney  for . 


sessions  of  pleas  within  the  liberty  or  royal  franchise  of  the  honourable 

and  right  reverend  father  in  God ,  by  divine  permission  lord  bishop 

of  Ely,  within  the  isle  of  Ely,  in  the  county  of  Cambridge,  and  to  , 

chief  bailiff  of  the  said  bishop  within  the  liberties  of  the  said  isle,  and  to 
each  of  them. 

Kingston-upon-  Thames. — To  the  bailiffs  and  steward  of  our  court  of  our  town 
of  Kingston-upon-Thames  ;  and,  in  the  absence  of  the  said  steward,  to  the 
bailiffs  and  recorder  of  the  same  town,  or  any  two  of  them. 

Taunton. — To  the  bailiffs  of  the  right  reverend  father  in  Christ  ,  by 

divine  permission  lord  bishop  of  Winchester,  of  his  liberties  of  Taunton 
and  Taunton  Dean,  in  the  county  of  Somerset. 

fVells. — To  the  steward  or  bailiff  of  our  court  of  pleas,  granted  to  the  reverend 
father  in  Christ  ,  lord  bishop  of  Bath  and  Wells,  held  at  the  Guild- 
hall within  the  city  and  borough  of  Wells,  in  the  county  of  Somerset. 
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4.  Return  to  tlie  Writ. 

I,  A.  B.,  esquire,  sheriff  of  the  said  county,  do  humbly  certify  and 

return  to  the  Right  Honourable ,  her  majesty's  chief  justice,  {^or 

"chief  baron"!  mentioned  in  the  writ  to  this  schedule  annexed,  that 

C.  D.  in  the  said  writ  named  was  taken  on  the day  of ,  and 

in  her  majesty's  gaol  in  and  for  the  said  county  at  M.  is  detained 
under  my  custody,  by  virtue  of  a  writ  of  capias  ad  satisfaciendum  ;  the 
tennr  of  which  said  writ  follows  in  these  words :  Victoria  [&c.  setting 
forth  the  writ  and  all  indorsements  thereon  verbatim^ :  And  this  is 
the  cause  [or  "  causes"  (a)]  of  taking  the  said  C.  D.,  which  together 
with  his  body  I  have  ready,  as  by  the  said  writ  I  am  commanded. 

The  answer  of  A.  B.  esq.,  sheriff. 


5.  Habeas  Corpus  ad  Respondendum  (b). 

Victoria  [&c.  as  supra,  No.  2.]  To  the  keeper  of  our  prison  greet- 
ing :  We  command  you,  that  you  have  the  body  of  C.  D.  detained  in 
our  prison  under  your  custody,  as  it  is  said,  under  safe  and  secure  con- 
duct, together  with  the  day  and  cause  of  his  being  taken  and  detained, 
by  whatsoever  name  he  may  be  called  in  the  same,  before  us  [or  in 
C.  P.  "  before  our  justices,"  or  in  Exch.  "  before  the  barons  of  our 

Exchequer"],  at  Westminster,  on  the day  of —  next,  to  answer 

A.  B.  in  an  action ;  and  further  to  do  and  receive  all  and  singular 
those  things  which  our  said  court  [or  in  C.  P.  "our  said  justices"] 
shall  then  and  there  consider  of  him  in  this  behalf;  and  have  you  there 
then  this  writ.     Witness  [&c.  as  in  No.  2]. 


6.  PrtBcipefor  Habeas  Corpus  ad  Satisfaciendum.. 

to  wit.     Habeas  corpus  ad  satisfaciendum  for  A.  B.  against 

C  D.  for  £ and  interest  returnable  on . 


7.  Habeas  Corpus  ad  Saiisfaciendum  in  Q.  B.  (c). 

Victoria  [&c.  as  supra,  No.  2.]  To  the  keeper  of  our  prison  greet- 
ing :  We  command  you,  that  you  have  before  us  at  Westminster,  on 

(a)  From  a  note  in  Mr.  Baron  Watson's  valuable  work  on  Sheriffs,  p.  476, 
it  will  be  seen  that  in  case  of  a  prisoner  being  detained  by  several  writs,  all 
the  writs  should  be  set  out  in  the  return  in  like  manner.  If  the  prisoner  was 
taken  in  the  late  sheriff's  time  the  above  form  would  do,  but  it  is  better  to 
state  that  the  prisoner  was  taken  by  the  late  sheriff,  and  after  setting  out  the 
writ,  say  "  which  said  writ  and  the  custody  of  the  body  of  the  said  C.  D.  was 
duly  assigned,  transferred  and  delivered  over  to  me  by  the  said  late  sheriff 
at  his  g^ing  out  of  office." 

{b)  "This  writ  is  issued  for  the  purpose  of  charging  in  an  action  in  a 
superior  court  a  judgment  debtor  who  is  in  custody  under  process  of  an 
inferior  court  It  was  formerly  used  for  the  purpose  of  removing  a  prisoner 
to  the  prison  of  the  court  in  which  the  action  was  pending,  in  order  to  de- 
clare against  him,  but  this  is  now  unnecessary.  See  a  form  of  habeas  corpus 
ad  resp.  licet  languidus,  Tidd's  Forms,  124. 

(c)  See  3s  to  this  writ,  2  Pr.  10th  ed.  1259.  It  is  issued  in  order  to 
charge  in  execution  on  a  judgment  of  a  superior  court  a  prisoner  in  the 
sheriff's  custody  in  another  action.  If  the  defendant  is  in  the  prison  of  the 
court  in  which  the  action  in  which  he  is  to  be  charged  is  pending,  the  writ 
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the day  of next,  the  body  of  C.  D.  detained  in  our  prison 

under  your  custody,  as  it  is  said,  under  safe  and  secure  conduct,  toge- 
ther with  the  day  and  cause  of  his  being  taken  and  detained,  by  what- 
soever name  he  may  be  called  in  the  same,  to  satisfy  A.  B.  £ , 

which  the  said  A.  B.  lately  in  our  court  before  us  at  Westminster  re- 
covered against  the  said  CJ.  D.  whereof  the  said  C.  D.  is  convicted ; 
together  with  interest  upon  the  said  £ at  the  rate  of  £4  per  cen- 
tum per  annum,  from  the day  of ,  in  the  year  of  our  Lord 

185 — ,  on  which  day  the  judgment  was  entered  up ;  until  the  same 
shall  be  satisfied ;  and  further  to  do  and  receive  what  our  said  court 
shall  then  and  there  consider  of  him  in  this  behalf;  and  have  you  there 

then  this  writ.    Witness {name  of  chief  justice),  at  Westminster, 

the day  of ,  a.d. . 


8.  The  like,  in  C,  P. 

"Victoria  [&c.  as  supra,  No.  2],  To  the  keeper  of  our  prison  greet- 
ing :  We  command  you,  that  you  have  before  our  justices  at  West- 
minster, on ,  the  body  of  C.  D.  detained  in  our  prison  [&c.  as  in 

preceding  form]  to  satisfy  A.  B.  £ ,  which  were  adjudged  to  the 

said  A.  B.  in  our  court,  before  our  justices  aforesaid,  whereof  the  said 
C.  D.  is  convicted ;  together  with  interest  [&c.  conclude  as  in  preced- 
ingform]. 


9.  The  Uhe,  in  ExcTiequer. 

Victoria  [&c.  as  supra,  No.  2],  To  the  keeper  of  our  prison  greet- 
ing :  We  command  you,  that  you  have  the  body  of  C.  D.  detained  in 
our  prison,  under  your  custody,  as  it  is  said,  under  safe  and  secure 
conduct,  together  with  the  day  and  cause  of  his  being  taken  and  de- 
tained, by  whatsoever  name  he  may  be  charged  in  the  same,  before  the 

barons  oi  our  Exchequer  at  Westminster,  on ,  to  satisfy  A.  B.  of 

£ ,  which  the  said  A.  B.  in  our  court  before  the  barons  of  our  said 

Exchequer  at  Westminster,  recovered  against  the  said  C.  D.,  whereof 
the  said  C.  D.  is  convicted  ;  together  with  interest  [&c.  conclude  as  in 
No.  7,  but  the  teste  must  be  in  the  imme  of  the  chief  baron']. 


10.  Return  to  Habeas  Corpus  ad  Satisfaciendum. 

By  virtue  of  this  writ  to  me  directed,  I  have  the  body  of  the  within- 
named  C.  D.  ready  before  the  Queen  herself  [or  in  C.  P.  "  before  her 
majesty's  justices,"  or  in  Exchequer  "before  the  barons  of  her  ma- 
jesty's Exchequer"]  at  Westminster  on  the  day  within  named,  as  by 
this  writ  I  am  commanded. 

The  answer  of ,  esq., 

keeper  of  the  Queen's  Prison. 


is  not  necessary,  and  the  charging  may  take  place  by  a  judge's  order:  (see 
C.  L.  P.  Act,  1852,  8.  127  ;  see  the  form  of  order,  &c.  ante,  663.)  The  writ 
must  bear  teste  in  term,  and  be  returnable  in  court  upon  a  day  certain  in 
term.  It  was,  however,  made  a  question,  but  not  decided,  in  a  recent  case, 
whether  it  might  be  tested  on  a  different  day  to  that  on  which  it  issued. 
{Newton  v.  Rowe,  1  D.  &  L.  8H ;  7  Scott,  N.  R.  543.)  It  would  seem  that 
it  might 
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CHAPTER  IV. 

REMOVAL  OF  CAUSES  FROM  INFERIOR  COURTS. 


Sect.  I. — Before  Judgment 727  to  733 

II,— After  Judgment 733  to  743 


Sect.  I. — Before  Judgment. 


1.  Habeas  Corpus  cum  Causd. 

The  same  as  ante,  723.  See  also  the  form  of  return  to  the  writ,  ante, 
725,  and  see  2  Pr.  10th  ed.  1262. 


Affidavit  to  obtain  a  Certwrari  to  remove  a  Cause  {other  than  Re- 
plevin) from  a  County  Court  upon  the  Ground  that  difficult 
Questions  of  Law  are  likely  to  arise  (a). 


In  the  Q.  B.  [<'  C.  P."  or  "  Exch.  of  Pleas"  (b).] 

I,  C.  D.,  of ,  make  oath  and  say  as  follows, 

1.  On  the  day  of last  I  was  served  with  a  summons 


which  appeared  to  me  to  have  been  issued  out  of  the  county  court  of 
,  held  at ,  of  which  summons  the  following  is  a  copy  [^here 


(a)  If  the  debt  or  damage  claimed  in  an  action  in  the  county  court  is  above 
51.,  the  plaint  may  by  leave  of  a  judge,  if  it  appear  to  him  a  fit  case  to  be 
tried  in  one  of  the  superior  courts,  be  removed  thereto,  upon  such  terms  as 
to  payment  of  costs  or  other  terms  as  such  judge  thinks  fit.  (9  &  10  Vict. 
c.  95,  s.  90;  Pollock,  C.  C.  167,  and  cases  there  cited.)  By  19  &  20  Vict, 
c.  108,  the  action  may  be  removed,  although  the  claim  in  it  is  for  less  than 
51,,  if  it  is  fit  to  be  tried  in  the  superior  court,  and  the  party  applying  for  the 
removal  gives  security  to  be  approved  or  by  the  master  for  the  amount  of 
the  claim,  and  the  costs  of  the  trial,  not  exceeding  in  all  100/.,  and  assents 
to  such  terms,  if  any,  as  the  court  or  judge  imposes.  Cases  of  partnership 
accounts,  under  sect.  65,  cannot  be  removed.  {Durrani  v.  Totnlin,  11  L.  T. 
267.)  The  application  for  the  vyrit  of  certiorari  may  be  made  ex  parte 
{Symonds  v.  Dimsdale,  2  Exch.  533 ;  6  D.  &  L.  17),  and  should  in  general 
be  made  to  a  judge  at  Chambers.  {Bowen  v.  Evans,  3  Exch.  Ill ;  6  D.  &  L. 
193  J  Robertson  v.  IVomack,  19  L.  J.,  Q.  B.,  367.)  In  some  cases,  unless  the 
case  be  clear  from  the  afiidavit  laid  before  him,  the  judge  will  only  grant  a 
summons  to  show  cause,  so  as  to  have  the  case  discussed  before  him  before 
granting  an  order  for  the  certiorari.  If  a  certiorari  be  refused  by  one  court 
or  judge,  no  other  may  grant  it ;  but  the  applicant  may  appeal  to  the  full 
court,  or  make  an  application  on  different  grounds.  (19  &  20  Vict.  c.  108, 
s.  44.    See  further  2  Pr.  10th  ed.  1269.) 

(6)  The  affidavit  must  not  be  entitled  in  the  cause.  {Ex  parte  Nohro,  1 
B.  &  C.  267  !  Ex  parte  Evans,  3  DowL,  N.  S.,  410.) 
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copy  the  summons,  or  say  "  a  copy  of  which  summons  is  hereto  an- 
nexed marked  A.,"  and  annex  a  copy.'\ 

2.  The  following  is  a  copy  of  the  particulars  of  demand  annexed 
to  the  said  summons  \here  copy  particulars,  or,  instead  of  this,  say 
"2.  The  paper  writng  hereto  annexed  marked  B.  is  a  copy  of  the 
particulars  of  demand  annexed  to  the  said  summons,"  and  annex  a 
copy.] 

3.  I  am  the  person  mentioned  and  referred  to  by  the  name  of  C.  D. 
in  the  said  summons  and  particulars. 

4.  I  am  advised  and  verily  believe  that  several  difficult  questions  of 
law  are  likely  to  ai-ise  on  the  trial  of  the  said  action,  and  that  it  is 
a  fit  one  to  be  tried  in  one  of  her  majesty's  superior  courts  of  law, 
and  amongst  others  the  following  questions  are  likely  to  arise  [here 
state  distinctly  the  questions  of  law  likely  to  arise,  also  state  facts 
tending  to  show  that  such  questions  are  likely  to  arise.  Where  a  cer- 
tiorari had  been  issued  by  leave  of  a  judge  on  an  affidavit  which 
stated  generally  that  difficult  questions  would  arise,  but  did  not  state 
what  those  questions  were,  or  the  grounds  upon  which  they  would 
arise,  the  court  refused  to  set  aside  the  vyrit,  as  it  did  not  appear  that 
those  particulars  were  not  pointed  out  to  the  judge  at  cluimbers. 
{Golding  v.  CaudioeU,  2  L.  M.  &  P.  175).] 

5.  I  have  been  advised  and  verily  believe  that  I  have  a  good  defence 
to  the  said  action  on  the  merits. 

6.  [The  affidavit  sfiould  state  the  facts  material  to  the  case  in 
suppm't  of  the  application.  Where  a  certioran  had  been  obtained  by 
a  plaintiff  upon  an  affidavit  which  omitted  to  disclose  facts  as  to  costs 
which  the  defendant  had  already  incurred,  the  court,  upon  those  facts 
being  brought  before  it,  quashed  the  writ.  {Parker  v.  Bristol  and 
Exeter  Railw.  Co.,  2  L.  M.  &  P.  136.)] 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."'] 


3.  TJie  Kke,  to  remove  an  Action  of  BepJevin. 
See  the  forms,  ante,  562. 


4.  Jtidge's  Order  for  a  Writ  of  Certiorari  to  remove  an  Actum  other 
than  Replevin  from  the  County  Court  (a). 

Upon  reading  the  affidavit  of I  do  order  that  ["upon,  &c." 

Insert  the  terms,  if  any,  as  to  payment  of  costs,  giving  security  for 
debt  and  costs  or  other  terms  imposed  by  the  judge,]  a  writ  of  cer- 
tiorari do  issue  to  remove  a  plaint  between  A.  B.  and  C.  D.,  with  all 

things  touching  the  same,  from  the  county  court  of ,  held  at , 

into  her  majesty's  court  of .     Dated . 


5.  The  Tike,  in  Replevin. 
See  the  form,  ante,  563. 


(a)  This  order  is  necessary  in  such  a  case,  and  also,  it  seems,  to  obtain  a 
certiorari  to  remove  a  cause  from  a  county  palatine  court,  but  in  other  cases 
it  is  generally  not  necessary  :  (see  2  Pr.  10th  ed.  1264 ;  see  as  to  what  terms 
may  be  imposed,  Id.  1272.) 
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6.  ProBcipefor  a  Writ  of  Certiorari. 

to  wit     Certiorari  for  A.  B.  to  remove,  &c.     Returnable 

on . 

P.  A.  attorney  for  A.  B. 


7.  Writ  of  Certiorari  {a). 

Victoria,  by  the  grace  of  God  of.  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  judge  of  the 

court  of [or  " county  court  of ,  held  at "  (See  form  of 

directions  of  writs,  ante,  723)],  greeting:  We  being  willing  for  certain 
causes  to  be  certified  of  a  plaint  levied  in  our  court  before  you  against 
C.  D.  at  the  suit  of  A.  B.  in  an  ar-tion  on  contract  [or  "  in  a  plea," 
&c.  according  to  the  tenor  of  the  plaint,  or  the  form  of  the  action  may 
be  altogether  omitted]  command  you,  that  you  send  to  us  [or  in  C.  P. 
"  to  our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Excnequer"]  at 
Westminster,  on  ,  the  plaint  aforesaid,  with  all  things  touch- 
ing the  same,  as  fully  and  entirely  as  it  remains  in  our  court  before 
you,  by  whatsoever  names  the  parties  may  be  called  therein,  together 
with  this  writ,  that  we  may  further  cause  to  be  done  thereupon  what 
of  right  we  shall  see  fit  to  be  done.  Witness  (name  of  chief  Jus- 
tice, or  in  Exch.  of  chief  baron),  at  Westminster,  the day  of 

,  in  the  year  of  our  Lord . 


8.  Return  thereto  of  Proceedings  in  a  Borough  Court  (b). 

Borough  of . 

I,  E.  F.  esquire,  mayor  of  the  borough  of aforesaid,  to  our 

lady  the  Queen  do  most  humbly  certify,  that  before  the  coming  of  the 
writ  of  our  said  lady  the  Queen  to  me  directed,  and  to  this  schedule 

annexed,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord , 

A.  B.  complained  of  C.  D.  [&c.  as  in  the  plaint \,  and  that  afterwards, 

and  before  the  coming  of  the  aforesaid  writ,  to  wit,  on  the day  of 

the  same  month  of ,  at  the  said  court  of  our  said  lady  the  Queen 

of  the  said  borough,  an  appearance  was  entered  for  the  said  C.  X)., 
and  that  afterwards,  and  also  before  the  coming  of  the  said  writ,  the 
said  A.  B.  [&c.  state  the  main  proceedings  in  the  inferior  court,  if  any 
took  place  after  appearance].     And  this  is  the  tenor  of  the  record  and 


(a)  See  generally  as  to  this  writ,  2  Pr.  10th  ed.  1264;  and  the  notes, 
ante,  727.  The  writ  should  be  tested  on  some  day  in  term,  and  made  re- 
turnable on  a  day  certain  in  term.  {Rowell  v.  Breedon,  3  Dowl.  324.)  See 
the  form  of  a  certiorari  to  the  mayor,  &c.  of  London,  to  remove  bill,  original 
and  attachment,  Tidd's  Forms,  135 ;  and  of  the  return  thereto  of  proceed- 
ings in  the  mayor's  court,  by  foreign  attachment,  Id.  136.  Also  the  form 
of  a  certiorari  to  the  mayor,  &c.  of  Bristol,  to  remove  all  plaints  and  attach- 
ments. Id.  138.  The  like,  to  remove  plaint  from  the  Common  Pleas  at  Lan- 
caster, Id.  139.     Also  forms  of  certiorari  out  of  Chancery,  Id.  140,  &c. 

(b)  The  certiorari  is  obeyed  by  transmitting  the  record  itself  formally 
made  up  to  the  court  into  which  the  writ  is  made  returnable.  A  mere  tran- 
script or  copy  of  the  record  will  not  do :  (see  Palmer  v.  Forsyth,  4  B.  &  Cres. 
401;  Franks  v.  Wicks,  9  Dowl.  489.  See  a  form,  Tidd's  Forms,  135;  and 
see  there  other  forms  of  returns. ) 
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process  of  the  said  plaint  had  and  prosecuted  before  me  the  mayor  of 
the  borough  aforesaid. 

E.  F.  mayor. 

9.  Rule  on  Judge  of  Inferior  Court  to  return  the  Writ. 

See  the  forms  of  rules,  ante,  306,  from  which  this  may  be  framed. 
Where  there  has  been  no  personal  service  of  the  -vrnt  on  the  judge, 
and  the  cause  does  not  come  on  for  hearing  until  after  the  return  day, 
the  strictly  proper  course  to  pursue  is  to  rule  the  judge  to  return  the 
writ.  (Brookman  v.  TFenAow,  2  L.,  M.  &  P.  233.) 


10.  Rule  or  Order  for  Procedendo,  to  compel  Defendant  to 
Appear  (a). 

B.  1  Unless  the  defendant  shall  appear  within  fonr  days  next  after 
V.  >  notice  of  this  rule  given  to  him  or  his  attorney,  let  a  procedendo 
J).  S  issue  for  the  plaintiff.     Dated  the day  ot . 


11.  Appearance  by  Defendant. 

In  the  Q.  B.  [«  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

{venue)  (to  wit).     C.  D.  is  delivered  to  bail,  on  a  certiorari,  to 

John  Doe,  of  London,  yeoman, 

and 
Richard  Roe,  of  the  same  place,  yeoman, 

at  the  suit  of  ^.  B. 
D.  A.  attorney. 

12.  The  like,  in  another  Form. 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

A.  B.  plaintiff  against  C,  D.  defendant,  on  a 

certiorari  returnable  on . 

The  defendant  C.  D.  appears  in  person  [or  "  £.  F.  attorney  for 
C.  D.  appears  for  him."] 
[If  the  defendant  appears  in  person,  here  give  his  address."] 

Entered  the day  of ,  18 — . 


13.  Notice  of  Appearance. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  and  C.  D.  defendant,  on  a 

certiorari  returnable  on . 

Take  notice,  that  an  appearance  was  this  day  entered  at  the  master's 

office  with  the  proper  officer.     Dated . 

To  Mr.  P.  A.  plaintiff's  attorney  D.  A.  defendant's 

[or  "  agent."]  attorney  [or  "  agent"] 

(a)  See  2  Pr.  10th  ed.  1266. 
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14.  Bail  Piece  on  Removal  of  Cause  from  Mayor' a  Court  of 
London. 

In  the  C.  P. 

The day  of ,  a.d.  185—. 

to  wit.    F.  C.  and  T.  G.,  the  defendants,  are  delivered  to  bail 

on  a  writ  of  certiorari  to  R.  G.,  of  No.  — , in ,  warehouse- 
man, and  W.  T.,  of  No.  — , in ,  stockbroker,  at  the  suit  of 

W.  H.,  bail  for  the  sum  of  £ ,  on  certiorari  removing  cause  from 

the  court  of  the  mayor,  aldermen  and  sheriffs  of  the  city  of  London. 
Debt  sworn  £ .  R.  G. 


G.A. 

defendant's 
attorney. 


Taken  and  acknowledged  con- 
ditionally before  me  at  my  Cham- 
bers, Rolls  Garden,  Chancery  Lane, 

the  day  of ,  185 — ,  before 

me, 

E.  V.  W. 

G.  A.  and  T., , ,  agents  for 

J.  and  C, , ,  defendant's 

attomies. 


W.T. 


16.  Order  for  Render  by  Bail  in  such  a  Case. 

B.  '\     It  having  been  certified  to  me  on  behalf  of  R.  G.,  that  C.  D. 

V.    >wa8  on  delivered  to  bail  on  a  writ  of  certiorari  sued  out 

D.  J  of  her  majesty's  court  of  [C.  P.]  at  Westminster,  to  the  said 

jR.  G.,  of  No.  — ,  ,  in  the  ,  warehouseman,   and  W.  T., 

of  No.  — , ,  in  the ,  stockbroker,  at  the  suit  of  A.  B.,  bail 

for  the  sum  of  £ ,  on  the  said  certiorari  issued  for  removing  a 

cause  froni  the  court  of  the  mayor  and  aldermen  of  the  city  of  London, 
wherein  the  said  A.  B.  was  plaintiff  and  the  said  C.  D.  was  defendant, 
on  a  recognizance  in  that  behalf  entered  into  by  the  said  R.  G.  and 
W.  T.,  and  taken  and  acknowledged  before  the  Honourable  Mr. 

Justice  ,  on  ,  at  his  chambers  in  Rolls  Garden,  Chancery 

Lane,  the  debt  sworn  to  being  £ ,  and  that  the  judgment  of  the 

said  court  of  [C.  P.]  has  been  given  in  the  said  action  for  the  said 
A.  B.  against  the  said  C.  B.,  and  it  being  further  certified  that  the 
said  R.  G.  is  desirous  of  rendering  the  said  C.  D.  in  discharge  of  him- 
self, and  the  said  W.  T.  his  bail  as  aforesaid,  to  the  common  gaol  of 

,  I  do  order  that  the  said  R.  G.  may  render  the  said  C.  D.  into 

the  custody  of  the  gaoler  of  the  said  common  gaol  in  discharge  of  him- 
self and  the  said  W.  T.,  their  bail  aforesaid  in  the  said  action,  there  to 
remain  until  discharged  by  due  course  of  law,  and  that  this  order  be 
lodged  with  the  said  gaoler  at  the  time  of  such  render.     Dated . 


16.  Writ  of  Procedendo  on  a  Certiorari  {a). 

Victoria  [&c.  supra,  No.  7],  To [&c.  supra,  No.  7.]  Although 

we  being  willing  to  be  certified  of  a  plaint  levied  in  our  court  before 

(a)  See  as  to  this  writ,  2  Pr.  10th  ed.  1266;  and  see  the  forms  of  proet' 
dendo  in  replevin,  ante,  567.  See  the  form  of  a  procedendo  on  certiorari  to 
the  mayor's  court  of  London,  Tidd's  Forms,  139;  also  a  form  of  procedendo 
on  a  certiorari  out  of  Chancery,  Id.  142. 
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you  against  C  D.  at  the  suit  of  A.  B.  in  an  action  [&c.  as  in  the  cer- 
tiorari\,  lately  by  our  writ  commanded  you,  and  you  should  certify  and 
send  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons 
of  our  Exchequer"],  at  Westminster,  on  a  certain  day  now  passed, 
the  plaint  aforesaid,  with  all  things  touching  the  same,  as  fully  and 
entirely  as  it  remained  in  our  court  before  you,  by  wliatsoever  names 
the  parties  might  be  called  therein,  together  with  that  writ,  that  we 
might  further  cause  to  be  done  thereupon  what  of  right  we  should  see 
fit  to  be  done  ;  yet  we  being  now  moved  bj'  certain  causes  in  our  court 
before  us  [or  in  Exch.  "  before  the  barons  of  our  said  Exchequer,"  or 
in  C.  P  thus ;  "  yet  for  certain  causes  in  this  behalf  specially  moving 
our  justices  of  the  Bench  aforesaid,  we"]  command  you  and  every  of 
you,  that  in  all  plaints  and  suits  against  the  said  C.  D.  at  the  suit  of 
A.  B.  in  our  court  before  you  or  any  of  you  levied  or  affirmed,  or 
before  you  or  any  of  you  now  depending  undetermined,  j'ou  proceed 
with  what  speed  you  can,  in  such  manner,  according  to  the  law  and 
custom  of  England,  as  you  shall  see  proper,  our  said  writ  to  you 
thereupon  before  directed  to  the  contrary  thereof  in  anywise  notwith- 
standing.    Witness {name  of  chief  justice,  or  in  Exch.  of  chief 

baron),  at  Westminster,  this  day  of ,  in  the  year  of  our 

Lord . 


17.  Declaration  in  an  Action  {other  than  Replevin),  after  a  Removal 
from  County  Court  by  Certiorari  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  A.D. . 

to  wit.     Whereas  a  plaint  having  been  heretofore  levied  in  the 

county  court  of ,  at ,  against  C.  D.  at  the  suit  of  A.  B.,  the 

said  plaint,  with  all  things  touching  the  same,  were  by  her  majesty's 

writ  of  certiorari  issued  on  the  day  of ,  a.d. ,  out  of 

her  court  of  Q.  B.  [or  "C.  P."  or  "  Exch.  of  Pleas"],  and  directed 
to  the  judge  of  the  said  county  court,  sent  into  the  said  court  of  Q.  B. 
["C.  P."  or  "  Exch.  of  Pleas"],  and  hereupon  the  said  A.  B.,  by 
P.  A.  his  attorney,  deelares  against  the  said  C.  D.  For  [&c.  state  the 
cause  of  action,  and  conclude  as  usual]. 


18.  Declaration,  after  Removal  from  Lord  Mayor's  Court,  London, 
by  Habeas  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  186—. 

to  wit    A.  B.,  by  P.  A.  his  attorney,  sues  C.  D.,  who  being 

detained  in  her  majesty's  prison  under  the  custody  of  the  sherifls  of  L. 
by  virtue  of  a  bill  original  affirmed  against  him  in  her  majesty's  court 
holden  before  the  mayor  and  aldermen  in  the  cliainber  of  the  6uildhall 
of  the  city  of  London,  at  the  suit  of  the  plaintift'  in  a  plea  of  debt,  a 
vrni  of  habeas  corpus  was  issued  out  of  her  majesty's  court  of  Common 

Pleas  on  the day  of ,  185 — ,  at  the  instance  of  the  defendant, 

directed  to  the  mayor,  and  aldermen  and  sheriffs  of  the  said  city, 
whereby  our  lady  tne  Queen  commanded  them  that  they  should  have 
the  body  of  the  said  defendant,  so  detained  as  aforesaid,  together  with 
tbe  day  and  cause  of  his  being  taken  and  detained,  before  the  Right 

(a)  See  as  to  declaring,  &c.  after  the  removal,  2  Pr.  10th  ed.  1268. 
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Honourable  Sir ,  knight,  her  majesty's  chief  justice  [of  the  bench] 

\or  "  her  majesty's  chief  baron  of  her  Exchequer"],  at  his  chambers  in 
Kolls  Garden,  Chancery  Lane,  London,  immediately  after  the  receipt 
of  that  writ,  to  do  and  receive  all  and  singular  those  things  which  the 
said  chief  justice  should  then  and  there  consider  of  him  in  that  behalf, 
and  that  they  should  have  there  then  that  writ ;  and  whereupon  the 
said  mayor,  and  aldermen  and  sheriffs  returned  to  the  said  writ  that  the 
defendant  was  taken  and  detained  by  the  said  sheriffs  by  virtue  of  the 
said  bill  original  as  aforesaid,  and  that  that  was  the  only  cause  of  taking 
and  detaining  him,  which,  together  with  his  body,  they  had  ready,  as 
by  the  said  m  rit  they  were  commanded,  and  the  said  cause  in  the  said 
court  holden  before  the  said  mayor  and  aldermen  as  aforesaid  having 
been  removed  into  her  majesty's  court  of  Q.  B.  ["C.  P."  or  "  Exch. 
of  Pleas"],  by  the  means  aforesaid,  and  the  said  defendant  having  ap- 
peared therein  in  the  said  last-mentioned  court,  the  plaintiff"  sues  the 
defendant  therein  as  aforesaid.  For  [&c.  state  the  cause  of  action,  and 
conclude  as  usual]. 


Sect.  IL— Removal  aftee  Judgment. 

1.  Affidavit  to  obtain  Certiorari  on  19  Geo.  3,  c.  70,  «.  4,  for  Tiamng 

Execution  of  Judgment  of  an  Inferior  Court  (a). 
In  the  Q.  B.  ["  C.  P."  or  '<  Exch.  of  Pleas."] 

I,  P.  A.  of ,  gentleman,  attorney  for  A.  B.  in  a  suit  hereinafter 

mentioned,  and  I,  S.  S.  of ,  seijeant-at-mace  [&c.  according  to  his 

office],  severally  make  oath  and  say  as  follows,  that  is  to  say, 

And  first,  I,  P.  A.  for  myself  say, 

1.  On  or  about last  past,  a  suit  was  commenced  by  the  said 

A.  B.  against  C.  D.  in  the  court  of {state  the  title  of  the  court), 

the  same  being  a  court  of  record,  for  money  payable  by  the  said  C.  D. 
to  the  said  A.  B.  for  goods  sold  and  delivered  by  the  said  A.  B.  to  the 

said  C.  D.  (or  as  the  cause  of  action  was) ;  and  afterwards,  on  

last  past,  final  judgment  in  the  said  action  was  given  and  entered  for 
the  said  A.  B.  against  the  said  C.  D.  for  £ {according  to  the 

judgment),  which  is  still  in  force  and  unsatisfied. 

2.  I  thereupon  sued  out  an  attachment  against  the  person  of  the  said 
C.  D.,  and  also  a  warrant  against  the  goods  and  chattels,  founded  on 
the  said  judgment,  and  for  the  purpose  of  having  execution  thereof, 
and  delivered  the  same  to  the  other  deponent  S.  S.  to  execute. 

And  I  the  said  S.  S.  for  myself  say, 

3.  Upon  the  said  attachment  and  warrant  being  by  the  said  other 


(a)  See  2  Pr.  10th  ed.  1273.  If  the  amount  for  which  the  judgment  of  a 
county  court  established  under  the  County  Court  Acts  exceeds  20/.,  and  the 
defendant  has  no  goods  or  chattels  which  can  be  conveniently  taken  to 
satisfy  the  judgment,  application  may  be  made  to  a  judge  of  a  superior  court 
for  a  writ  of  certiorari  to  remove  it  into  one  of  the  superior  courts,  who,  if 
satisfied  thereof,  may  order  the  writ  to  issue ;  and  when  it  is  removed,  it  is 
to  have  the  same  force  and  efl'ect,  and  proceedings  may  be  had  thereon,  as  in 
the  case  of  a  judgment  of  a  superior  court;  but  no  action  may  be  brought 
upon  such  judgment  (19  &  20  Vict.  c.  108,  s.  49.)  See  the  form  of  affi- 
davit for  certiorari  on  stat.  32  Geo.  3,  c.  68,  to  remove  the  transcript  of  a 
judgment  from  the  Common  Pleas  at  Lancaster,  Tidd's  Forms,  6th  ed.  153. 
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deponent  delivered  unto  me  the  said  S.  S.,  as  such  serjeant-at-mace  as 
aforesaid,  to  be  executed,  I  made  diligent  search  and  inquiry  after  the 
person  and  effects  of  the  said  C.  D.,  but  that  neither  the  person  of  the 
said  C  D.  nor  any  effects  to  him  belonging  were  to  be  found  within 
the  jurisdiction  of  the  said  court. 

And  I  the  said  P.  A.  further  say, 

4.  I  have  heard  and  verily  believe  that  the  said  C.  D.  is  now  re- 
siding \oT  "  that  effects  of  the  said  C.  D.  are  now  to  be  found"]  in  the 
county  of . 

The  above-named  deponents  P.  A.  and  P.  A. 

S.  S.  were  sworn  at  [&c.  ««  usual,  S.  S. 

see  post,  "  Ajffidavits."^ 


2.  Rule  thereon  (a). 

,  the day  of ,  18 — . 

Upon  reading  the  affidavit  of  P.  A.  and  S.  S.,  it  is  ordered,  that  a 
writ  of  certiorari  do  issue  to  remove  a  cause  between  A.  B.  and  C.  D. 

from  the  court  of ,  with  a  transcript  of  the  record  of  the  judgment 

thereupon  obtained  in  the  said  court,  into  this  court,  pursuant  to  the 
statute  of  the  nineteenth  of  the  late  King  Geoi^e  the  Third,  chapter 
seventy,  in  order  that  the  said  A.  B.  may  have  execution ;  and  that 
the  masters  of  this  court  do  receive  and  file  the  same.     Upon  the 

motion  of  Mr. . 

By  the  Court. 

3.  Certiorari  thereon. 

The  form,  ante,  729,  No.  7,  may  be  readily  made  applicable,  mutatis 
mutandis.    See  the  forms,  Tidd's  Forms,  152,  154. 


4.  Affidavit  to  obtain  Leave  to  issue  Execution  on  a  Judgment  of 
Common  Pleas  at  Lancaster,  under  4^5  Will.  4,  c.  62,  s.  31  (Z»). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I,  E.  C.  of  M ,  in  the  county  of ,  clerk  to  P.  A.  of  the 

same  place,  attorney  for  A.  B.  of  ,  make  oath  and  say  as  follows, 

that  is  to  say, 

1.  On  the day  of ,  the  above-named  A.  B.  obtained  a 

judgment  against  C.  D.  in  the  court  of  Common  Pleas  at  Lancaster 

for  £ ,  in  an  action  in  that  court  in  which  the  said  A.  B.  was  the 

plaintiff  and  the  said  C  D.  was  the  defendant,  and  such  judgment  still 
remains  in  force  and  unsatisfied. 

2.  At  the  time  of  the  commencement  of  the  action  in  which  the  said 
judgment  was  so  recovered  \or  *'  at  the  time  when  the  said  judgment 
was  so  recovered"]  the  said  defendant  was  a  resident  within  the  said 
county  of  Lancaster,  and  then  had  divers  goods  and  chattels  within  the 
jurisdiction  of  the  said  court. 

3.  He  has  since  removed  all  his  said  goods  and  chattels  out  of  the 
said  jurisdiction  of  the  said  court  \or  "  He  has  since  removed  his  per- 
son out  of  the  jurisdiction  of  the  said  court"]. 

Sworn  [&c.  see  post,  "  Affidavits."]  E.  C. 

(a)  The  rule  is  absolute  in  the  first  instance.   (Knowles  v.  Lynch,  2  Dowl. 
623.) 
(6)  See  as  to  this  form  of  the  affidavit,  &c,  2  Pr.  10th  ed.  1275,  1276. 
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6.  Certijicaie  in  such  Case,  of  the  Deputy  Prothonotary  of  C.  P.  ai 
Lancaster,  of  signing  FinalJudgment  {a). 

In  the  Common  Pleas  at  Lancaster. 

Between  A.  B.  plaintiff  and  C.  Z).  defendant 
I,  J.  F.,  deputy  prothonotary  of  the  said  court,  do  hereby  certify, 

that  final  judgment  was  signed  in  this  cause  on  the day  of , 

A.D. ,  for  £ .     Dated . 

J.  P. 


6.  Affidavit  of  Signature  thereto  (a). 

I,  T.  C.  of ,  in  the  county  of , ,  make  oath  and  say, 

that  I  did  see  the  above-named  J.  F.  set  and  subscribe  his  name  to  the 
above-written  certificate  [or  "  to  the  certificate  hereto  annexed."] 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."^  T.  C. 


7.  Rule  thereon. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  a.d.  18 — . 

Upon  reading  the  aflSdavit  of  F.  C,  and  the  affidavit  of  T,  C,  and 
the  paper-writing  thereto  annexed,  it  is  ordered,  that  A,  B.  be  at 
liberty  to  issue  a  writ  or  writs  of  execution  out  of  this  court  against  the 
defendant  for  £ ,  upon  a  judgment  of  the  court  of  C.  P.  at  Lan- 
caster for  that  amount,  recovered  by  the  said  A.  B.  against  C.  J).,  and 
for  the  costs  of  such  writ  or  writs,  and  of  the  said  certificate  of  the 
deputy  prothonotary  herein,  pursuant  to  the  statute  4  &  5  Will.  4, 

c.  62,  s.  31.     Upon  the  motion  of  Mr. . 

By  the  Court 


8.  Judge's  Order  thereon. 
This  may  be  framed  from  the  preceding  form; 


9.  Affidavit  for  obtaining  an  Order  to  remove  a  Judgment  of  an 
Inferior  Court  of  Record,  under  1  4*  2  Vict.  c.  110,  s.  22(b). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

I,  P.  A.  of ,  gentleman,  make  oath  and  say  as  follows,  that  is 

to  say, 

1.  I  have  been  employed  by  A.  B.  to  make  application  on  behalf  of 
the  said  A,  B,  for  the  removal  into  this  honourable  court  of  a  judgment 

obtained  by  the  said  A.  B.  against  one  C.  D.  in  the  court  of 

[insert  the  style  of  the  courti,  in  an  action  therein  in  which  the  said 
A.  B.  was  the  plaintiff  and  the  said  C.  D.  was  the  defendant,  and  by 


(a)  See  the  2  &  3  Vict.  c.  16,  s.  28,  as  to  the  C.  P.  at  Durham,  containing 
similar  provisions  as  the  4  &  5  Will.  4,  c.  62,  s.  31,  as  to  the  C.  P.  at  Lan- 
caster.    (2  Pr.  10th  ed.  1276.) 

(6)  See  as  to  this,  2  Pr.  10th  ed.  1273,  1274.  The  affidavit  should  be  en- 
titled in  the  court,  but  not  in  the  cause,  there  being  no  cause  in  the  superior 
court  until  removed. 
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■which  jadgment  the  said  A.  B.  recovered  against  the  said  C.  D. 
£ . 

2.  The  said  judgment  is  in  full  force,  and  wholly  unsatisfied. 

3.  The  said  court  of is  an  inferior  court  of  record,  and  on  the 

16th  day  of  August,  a.d.  18 —  [and  at  the  time  of  recovering  the  said 
judgment],  a  barrister  of  not  less  than  seven  years'  standing  acted 
therein  as  judge  [or  "  assessor,"  or  "  assistant"]  in  the  trial  of  causes 
therein. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits.'"'\  P.  A. 


10.  The  same,  to  remove  a  Rule  or  Order  of  such  Court. 

[This  affidavit  may  be  like  the  above,  except  that  the  rule  should  be 
described  as  "  a  rule  of  the  court  of  (here  insert  the  style  of  the  court), 

entitled  (&c.  as  t/ie  case  may  be),  whereby  £ was  ordered  to  be 

paid  by  C.  D.  to  A  B.,  together  with  the  costs  of  the  said  rule,  which 

said  costs  were  afterwards,  on  ,  taxed  and  allowed  by  the  said 

court  at  £ ."] 


11.  Order  thereon  for  Removal. 

Upon  reading  the  affidavit  of  A.  A.,  gentleman,  and  upon  produc- 
tion of  the  record  of  a  judgment  obtained  by  A.  B.  against  C.  D.  in 

the  court  of ,  in  an  action  for  £ ,  such  record  being  under  the 

seal  of  that  court,  and  signature  of  the  proper  officer  thereof  [or  if  a 

rule  say  "  upon  production  of  a  rule  of  the  court  of ,  whereby," 

&c.],  I  do  order  and  direct  that  the  said  judgment  [or  "rule"]  be 
removed  into  her  majesty's  court  of  Queen's  Bench  [or  **  C.  P."  or 
'*  Exch.  of  Pleas"],  pursuant  to  the  statute  in  such  case  made  and 

provided.    Dated . 

{Judge^s  or  baron's  name.) 


12.  Fieri  Runas  on  a  Judgment  of  an  Inferior  Court  removed  into 
one  of  the  Superior  Courts  {a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting:   We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same,  and  {b)  of  the 
goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 

£ ,  which  A,  B.  lately  in [insert  the  style  of  the  court},  by 

the  judgment  of  the  said  court,  recovered  against  the  said  C.  D., 
■whereof  the  said  C.  D.  is  convicted,  and  which  judgment  was  after- 
wards, on  the day  of ,  in  the  year  of  our  Lord ,  removed 

into  our  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas," 
a«  the  case  may  be],  by  virtue  of  an  order  of  that  our  said  court  [or 

*'  of ,  one  of  the  justices  of  that  our  said  court,"  as  the  case  may 

be"],  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and 
the  costs  attendant  upon  the  application  for  the  said  order  and  upon 


(a)  This  form  is  prescribed  by  R.  H.  1853. 

(6)  This  tion  omittas  clause  is,  in  the  form  prescribed,  directed  to  be  in- 
serted when  the  writ  is  issued  out  of  the  Exchequer,  but  there  is  no  objection 
to  its  being  inserted  when  issued  out  of  the  other  courts. 
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the  said  removal  were,  on  the  ■ day  of ,  in  the  year  of  our 

Lord ,  taxed  and  allowed  by  our  said  court  of  Q.  B.  [or  "  C.  P." 

or  *'  Exch.  of  Pleas,"  as  the  case  may  be]  at  £ ;  and  we  further 

command  you,  that  of  the  said  goods  and  chattels  of  the  said  C.  D. 

in  your  bailiwick  you  further  cause  to  be  made  the  said  £ (a), 

together  with  interest  on  the  said  two  several  sums  at  the  rate  of  four 

pounds  per  centum  per  annum  from  the  said day  of ,  in  the 

year  of  our  Lord (i) ;  and  that  you  liave  that  money,  with  such 

interest  as  aforesaid  before*  us  [or  in  C.  P.  "  before  our  justices,"  or 
in  the  Exch,  "  before  the  barons  of  our  Exchequer,"  as  the  case  may 
be\  at  Westminster,  immediatelj'  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.  B.;  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are  autnorizcd  and 
required  to  do  in  this  behalf:  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  [or  in  C  P.  "to  our  jus- 
tices," or  in  the  Exch.  "  to  the  barons  of  our  Exchequer,"  as  the  case 
may  be],  at  Westminster,  immediately  after  the  execution  hereof,  and 

have  you  there  then  this  writ.    Witness at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 


13.  Fieri  Facias  on  a  Rule  or  Order  for  Payment  of  Money  made 
in  an  Inferior  Court,  and  removed  into  one  of  the  Superior 
Courts  (c). 

Victoria  [&c.  as  supra,  No.  12],  To  the  sheriff  of ,  greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same  (d),  and  of  the  goods  and  chattels 

of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which  lately 

in [insert  the  style  of  the  court],  by  a  rule  [or  "order"]  of  the  said 

court,  entitled [as  the  case  may  be],  were  by  the  said  court  ordered 

to  be  paid  by  the  said  C.  D.  to  A,  B.;  and  which  rule  [or  "  order"] 

was  afterwards,  on  the day  of ,  in  the  year  of  our  Lord , 

removed  into  our  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas," 
as  the  case  may  be],  by  virtue  of  an  order  of  that  our  said  court  [as 
the  case  may  be],  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon  the  application  for 
the  said  last-mentioned  order  and  upon  the  said  removal  were,  on  the 

day  of  ,  in  the  year  of  our  Lord ,  taxed  and  allowed 

by  our  said  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch,  of  Pleas,"  as  the 

case  may  be],  at  £ :  And  we  further  command  you,  that  of  the 

said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further 

cause  to  be  made  the  said  £ (e),  together  with  interest  on  the  said 

two  several  sums  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  said day  of ,  in  the  year  of  our  Lord (f),  and  that 

(a)  The  costs  attendant  upon  the  removal  of  the  judgment  out  of  the  in- 
ferior court  into  the  superior  court. 

(b)  The  day  on  which  the  costs  of  removal  were  taxed. 

(c)  This  form  is  prescribed  by  R.  H.  1853. 

(d)  This  non  omittas  clause  is,  in  the  form  prescribed,  directed  to  be  in- 
serted when  the  writ  is  issued  out  of  the  Exchequer,  but  there  is  no  objec- 
tion to  its  being  inserted  when  issued  out  of  the  other  courts. 

(e)  The  costs  of  removing  the  rule  of  the  inferior  court  into  the  superior 
court. 

(/)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court 
into  the  superior  court  were  taxed. 
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you  have  those  monies,  with  such  interest  as  aforesaid,  before  [&c. 
conclude  as  in  the  preceding  form,  No.  \2,from.  the*.'] 


14.  Fieri  Facias  on  a  Rule  or  Order  for  Costs  made  in  an  Inferior 

Court,  and  removed  into  one  of  the  Superior  Courts  (a). 

Victoria  [&c.  as  supra,  No.  12],  To  the  sheriff  of ,  greeting: 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  of  the  goods  and  chattels  of 

C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which  lately  in 

[insert  the  style  oftlie  court],  by  a  rule  [or  "  order"]  of  the  said 

court,  entitled [as  the  case  may  be],  were  by  the  said  court  ordered 

to  be  paid  by  the  said  C.  D.Xo  A.  B.,  and  also  £ for  the  costs  of 

the  said  rule  [or  "  order"]  by  the  said  court  also  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A.  B.,  which  said  rule  [or  "  order"]  was 

afterwards,  on  the day  of ,  in  the  year  of  our  Lord , 

taxed  and  allowed  by  our  said  court  of  Q.  B.  ["  C.  P."  or  "  Exch. 
of  Pleas,"  as  tlie  case  may  he],  by  an  order  of  that  our  said  court  [or 

"  of ,  one  of  the  justices  of  that  our  court,"  a^  the  case  may  be], 

by  an  order  of  that  our  said  court  [or  "  of ,  one  of  the  justices  of 

that  our  court,"  as  the  case  may  be],  in  pursuance  of  the  statute  in 
such  case  made  and  provided;  and  the  costs  and  charges  attendant 
upon  the  application  for  the  said  last-mentioned  order  and  upon  the 

said  removal  were,  on  the day  of ,  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  our  said  court  of  Q.  B.  [or  "  C.  P."  or 

"  Exch.  of  Pleas,"  as  the  case  may  be],  at  £ :  And  we  further 

command  you,  that  of  the  said  goods  and  chattels  of  the  said  C.  D. 

in  your  bailiwick  you  further  cause  to  be  made  the  said  £ (5), 

together  with  interest  on  the  said  three  several  sums  at  the  rate  of  four 

pounds  per  centum  per  annum  from  the  said day  of ,  in  the 

year  of  our  Lord (c),  and  that  you  have  those  monies,  with  such 

interest  as  aforesaid,  before  [&c.  conclude  as  in  the  form  supra,  No.  12, 
from  the  *.] 

15.  Elegit  on  a  Judgment  of  an  Inferior  Court,  removed  into  one  of 

the  Superior  Courts  (a). 

Victoria  [&c.  as  supra.  No.  12],  To  the  sheriff  of ,  greeting : 

Whereas  A.  B.  lately  in  [insert  the  style  of  the  court],  by  the 

judgment  of  the  said  court  recovered  against  C.  D.  £ ,  whereof 

the  said  C.  D.  is  convicted :  And  whereas  the  said  judgment  was  after- 
wards, on  the day  of ,  in  the  year  of  our  Lord ,  removed 

into  our  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas," 
as  the  case  may  be],  by  virtue  of  an  order  of  that  our  said  court  [or 

"  of ,  one  of  the  justices  of  that  our  said  court,"  as  the  case  may 

be],  in  pursuance  of  the  statute  in  that  case  made  and  provided,  and 
the  costs  and  charges  attendant  upon  the  application  for  the  said  order 

and  upon  the  said  removal  were  afterwards,  on  the day  of , 

in  the  year  of  our  Lord ,  taxed  and  allowed  by  our  said  court  of 

(a)  This  form  is  prescribed  by  R.  H.  1853. 

(b)  The  day  on  which  the  costs  of  removing  the  rule  from  the  inferior 
court  into  the  superior  court  were  taxed. 

(c)  The  costs  of  removing  the  rule  from  the  inferior  court  into  the  supe- 
rior court. 
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Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  ftc],  at 

£ ;  and  afterwards  the  said  A,  B.  came  into  that  our  said  court, 

and,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, chose  to  be  delivered  to  him  *  all  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  such  lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C  Z).,  or  any  person  in  trust  for 

him,  was  seised  or  possessed  of  on  the  said day  of ,  in  the 

year  of  our  Lord  aforesaid  (a),  or  at  any  time  afterwards,  or  over 

which  the  said  C  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums,  together  with  interest  upon  the  same 

at  the  rate  of  four  pounds  per  centum  per  annum  from  the  said 

day  of in  the  year  of  our  Lord (a),  shall  have  been  levied : 

Therefore  we  command  you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  {b)  without  delay 
you  cause  to  be  delivered  to  the  said  A.  B,,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on 

the day  of (a),  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said 
A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments  respectively,  as- 
cording  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 

until  the  said  two  several  sums  of  £ and  £ ,  together  with 

interest  as  aforesaid,  shall  have  been  levied :  And  in  what  manner  f 
you  shall  have  executed  this  our  writ  make  appear  to  us  [or  in  the 
C.  P.  "to  our  justices,"  or  in  the  Exch.  "  to  the  barons  of  our  Ex- 
chequer," as  the  case  may  be],  at  Westminster,  immediately  after  the 
execution  hereof,  under  your  seal  and  the  seals  of  those  by  whose  oath 
you  shall  make  the  said  extent  and  appraisement,  and  have  you  there 

then  this  writ.     Witness at  Westminster,  the day  of , 

in  the  year  of  our  Lord . 


16.  Elegit  on  a  Rule  or  Order  for  Payment  of  Money  made  in  an 
Inferior  Court,  and  removed  into  one  of  the  Superior  Court  (c). 

Victoria  [&c.  as  supra,  No.  12],  To  the  sheriff  of ,  greeting : 

Whereas  lately  in [insert  the  style  of  the  court],  by  rule  [or 

(a)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 

(i)  This  non  omittas  clause  is  in  the  form  prescribed  directed  to  be  in- 
serted when  the  writ  is  issued  out  of  the  Exchequer,  but  there  is  no  objec- 
tion to  its  being  inserted  when  issued  out  of  the  other  courts. 

(c)  This  form  is  prescribed  by  R.  H.  1853. 
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"  order"]  of  the  said  court,  entitled  \as  the  case  may  heX  the  sum  of 

£ was  by  the  said  court  ordered  to  be  paid  by  C.  D.to  A.  B.: 

And  whereas  the  said  rule  [or  "  order"]  was  afterwards,  on  the 

day  of  • ,  in  the  year  of  our  Lord ,  removed  into  our  court  of 

Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may 

he'\  by  virtue  of  an  order  of  that  our  said  court  \or  "  of ,  one  of  the 

justices  of  that  our  said  court,"  as  the  case  may  Je],  in  pursuance  of 
the  statute  in  that  case  made  and  provided,  and  the  costs  and  charges 
attendant  upon  the  application  for  the  said  last-mentioned  order  and 

upon  the  said  removal  were  afterwards,  on  the day  of ,  in 

the  year  of  our  lord  ,  taxed  and  allowed  by  our  said  court  of 

Q.  JB.  [or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  be],  at 

£ ,  and  afterwards  the  said  A.  B.  came  into  that  our  said  court, 

and,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, chose  to  be  delivered  to  him  [&c.  conclude  as  in  the  preceding 
form,  No.  lo,from  the  *.] 


17.  Elegit  on  a  Huh  or  Order  for  Payment  of  Money  and  Costs 
made  in  an  Inferior  Court,  and  removed  into  one  of  the  Supe- 
rior Courts  {a). 

Victoria  [&c.  as  supra.  No.  12],  To  the  sheriff  of ,  greeting: 

Whereas  lately  in [insert  the  style  of  the  courf],  by  a  rule  [or 

"  order"]  of  the  said  court,  entitled [as  the  case  may  be'},  the 

sum  of  £ Avas  by  the  said  court  ordered  to  be  paid  by  C.  D.  to 

A.  B.,  together  with  the  costs  of  the  said  rule  [or  "  order"],  which 

said  costs  were  afterwards,  on  the day  of ,  in  the  year  of  our 

Lord ,  taxed  and  allowed  by  the  said  court  at  £ :  And  whereas 

the  said  rule  [or  "order"]  was  afterwards,  on  the day  of ,  in 

the  year  of  our  Lord ,  removed  into  our  court  of  Queen's  Bench 

[or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  be],  by  virtue  of 

an  order  of  that  our  said  court  [or  "  of ,  one  of  the  justices  of  that 

our  said  court,"  as  the  case  may  be],  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and  upon  the  said 

removal  were  afterwards,  on  the day  of ,  in  the  year  of  our 

Lord ,  tfixed  and  allowed  by  our  said  court  of  Q.  B.  [or  "  C.  P." 

or  "  Exch.  of  Pleas,"  as  the  ease  may  be]  at  £ :  And  afterwards 

the  said  A.  B.  came  into  our  said  court  of  Q.  B.  [or  "C.  P."  or 
"  Exch,  of  Pleas,"  as  the  case  may  be],  and,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including  lands  and  heredi- 
taments of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.  or  any  person  in  trust  for  him  was  seised  or  possessed  of  on 

the  said  day  of (Jb),  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands, 


(o)  This  form  is  prescribed  by  R.  H.  1853. 

(6)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court 
into  the  superior  court  were  taxed. 
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tenements,  rectories,  tithes,  rents  and  hereditaments  respectively,  ac- 
cording to  tlie  nature  thereof,  to  him  and  to  his  assigns,  until  the  said 
three  several  sums,  together  with  interest  upon  the  same  at  the  rate  of 

four  pounds  per  centum  per  annum  from  the  said day  of (a), 

shall  have  been  levied :  Therefore  we  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and  {b)  without  delay  you  cause  to  be  delivered  to  the  said 
A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  oailiwick,  as  the  said  C.  D.,  or  any  person  in 

trust  for  him,  was  seised  or  possessed  of  on  the  said day  of (a), 

or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  that  day, 
or  at  any  time  afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents  and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  three 

several  sums  of  £ ,  and  £ and  £ ,  together  with  interest 

as  aforesaid,  shall  have  been  levied :  And  iu  what  manner  [&c.  con- 
clude as  in  the  form,  supra.  No.  15,  from  the  f]. 


18.  Writ  of  Ca.  Sa.  on  a  Judgment  in  an  Inferior  Court,  removed 
into  one  of  the  Superior  Courts  (c). 

Victoria  [&c.  asin  supra,  No.  12],  To  the  sheriff  of ,  greeting: 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  take  (6)  C.  D.  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch. 
"  before  the  barons  of  our  Exchequer,"  as  the  case  may  ^e],  at  West- 
minster,  immediately  after  the  execution  hereof,    to  satisfy  A.  B. 

£ ,  which  the  said  A.  B,  lately  in {insert  the  style  of  the 

court"],  by  the,  judgment  of  the  said  court,  recovered  against  the  said 
C.  D.,  whereof  the  said  C.  D,  is  convicted  ;  and  which  judgment  was 

afterwards,  on  the  — —  day  of ,  in  the  year  of  our  Lord  , 

removed  into  our  court  of  Queen's  Bench  [or  "  C.  P."  or  "  Exch.  of 
Pleas,"  as  the  case  may  be]  by  virtue  of  an  order  of  that  our  said 

court  [or  "  of ,  one  of  the  justices  of  that  our  said  court,"  as  the 

case  may  be],  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the  application  for 

the  said  order  and  upon  the  said  removal  were  on  the day  of 

,  in  the  year  of  our  Lord (d),  taxed  and  allowed  by  our  said 

court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  be] 


(a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court 
into  the  superior  court  were  taxed. 

(6)  This  non  omittas  clause  is,  in  the  form  prescribed,  directed  to  be  in- 
serted when  the  writ  is  issued  out  of  the  Exchequer,  but  there  is  no  objec- 
tion to  its  being  inserted  when  issued  out  of  the  other  courts. 

(c)  This  form  is  prescribed  by  R.  H.  1853. 

{d)  The  day  on  which  the  costs  of  the  rule  were  taxed,  or  if  there  have 
been  several  allocaturg,  the  day  on  which  the  last  allocatur  was  made. 
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at  £ ,  and  further  to  satisfy  the  said  ^.  B.  the  said  £ (a), 

together  with  interest  upon  the  said  two  several  sums  at  the  rate  of 

four  pounds  per  centum  per  annum  from  the  said day  of ,  in 

the  year  of  our  Lord  {b) ;  and  have  you  there  then  this  writ. 

Witness  at  Westminster,  this day  of ,  iu  the  year  of 

our  Lord . 


19.  Capias  ad  Satisfaciendum  on  a  Rule  or  Order  of  an  Inferior 
Court  for  Payment  of  Money  removed  into  one  of  the  Supe- 
rior Courts  {c). 

Victoria  [&c.  as  supra,  No.  12],  To  the  sheriff  of ,  greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same  and  take  {d)  C.  D.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  [<7r  in  C.  P.  "  before  our  justices,"  or  in  Exch. 
"  before  the  barons  of  our  Exchequer,"  as  the  case  may  he\  at  West- 
minster,  immediately  after  the  execution   hereof,   to  satisfy  A.  B. 

£ ,  which  lately  in [insert  the  style  of  the  court],  by  a  rule 

[or  "  order"]  of  the  said  court,  entitled [as  the  case  may  be], 

were  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  which 

rule  [w  "order"]  was  afterwards,  on  the day  of ,  in  the  year 

of  our  Lord ,  removed  into  our  court  of  Queen's  Bench  [or  "  C.'P." 

or  "  Exch.  of  Pleas,"  as  the  case  may  be\  by  an  order  of  that  our  said 

court  [or  "  of ,  one  of  the  justices  of  that  our  said  court,"  as  the 

case  may  be],  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the  application  for 
the  said  last-mentioned  order  and  upon  the  said  removal  were,  on  the 

day  of ,  in  the  year  of  our  Lord ,  taxed  and  allowed 

by  our  said  court  of  Q.  B.  [or  "  C.  P."  or  **  Exch.  of  Pleas,"  as  the 

case  may  be]  at  £ ,  and  also  to  satisfy  the  said  A.  B.  the  said 

£ (e),  together  with  interest  on  the  said  two  several  sums  at  the 

rate  of  four  pounds  per  centum  per  annum  from  the  said day  of 

,  in  the  year  of  our  Lord (b)  ;  and  have  you  there  then  this 

writ.    Witness at  Westminster,  the day  of ,  in  the  year 

of  our  Lord . 


20.  Capias  ad  Satisfaciendum  on  a  Rule  or  Order  of  an  Itferior 
Court  for  Payment  of  Money  and  Costs,  removed  into  one  of 
the  Superior  Courts  (<?). 

Victoria  [&c  as  supra.  No.  12],  To  the  sheriff  of ,  greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 


(a)  The  costs  attendant  upon  the  removal  of  the  judgment  out  of  the  in- 
ferior court  into  the  superior  court. 

(6)  The  day  on  which  the  costs  of  removal  were  taxed. 

(c)  This  form  is  prescribed  by  R.  H.  1853. 

{d)  This  non  omittas  clause  is,  in  the  form  prescribed,  directed  to  be  in- 
serted when  the  writ  is  issued  out  of  the  Exchequer,  but  there  is  no  objec- 
tion to  its  being  inserted  when  issued  out  of  the  other  courts. 

(a)  The  costs  of  removing  the  rule  of  the  inferior  court  into  the  superior 
court 
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county,  but  that  you  enter  the  same  and  take  (a)  C.  i>.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  \or  in  C.  P.  **  before  our  justices,"  or  in  Exch. 
**  before  the  barons  of  our  Exchequer,"  as  the  case  may  be"],  at  West- 
minster,  immediately  after  the   execution   hereof,    to  satisfy  A.  B. 

£ ,  which  lately  in  [insert  the  style  of  the  courti,  by  a  rule  [or 

"  order"]  of  the  said  court,  entitled  [&c.  as  the  case  may  be'],  were  by 
the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  jB., 

and  also  £ for  the  costs  of  the  said  rule,  by  the  said  court  also 

ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  which  said 

rule  [or  "  order"]  was  afterwards,  on  the day  of ,  in  the 

year  of  our  Lord ,  removed  into  our  court  of  Queen's  Bench  [or 

"  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  be\  by  an  order  of 

that  our  said  court  [or  "  of ,  one  of  the  justices  of  that  our  said 

court,"  as  the  case  may  be],  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  and  the  costs  and  charges  attendant  upon  the 
application  for  the  said  last-mentioned  order  and  upon  the  said  removal 

were,  on  the day  of ,  in  the  year  of  our  Lord ,  taxed 

and  allowed  by  our  said  court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of 

Pleas,"  as  the  case  may  be]  at  £ ,  and  also  to  satisfy  the  said  A.B. 

the  said  £ (b),  together  with  interest  on  the  said  three  several  sums 

at  the  rate  of  four  pounds  per  centum  per  annum  from  the day  of 

,  in  the  year  of  our  Lord (c) ;  and  have  you  there  then  this 

•writ.     "Witness at  Westminster,  the  day  of ,  in  the 

year  of  our  Lord . 

(a)  This  non  omittas  clause  is,  in  the  form  prescribed,  directed  to  be  in- 
serted when  the  writ  is  issued  out  of  the  Exchequer,  but  there  is  no  objec- 
tion to  its  being  inserted  when  issued  out  of  the  other  courts. 

{b)  The  costs  of  removing  the  rule  from  the  inferior  court  into  the  superior 
court. 

(c)  The  day  on  which  the  costs  of  removing  the  rule  from  the  inferior 
court  were  taxed. 
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CHAPTER  V. 

WRIT  OF  ERROR  FROM  INFERIOR  COURTS  OF  RECORD 
TO  THE  COURT  OF  QUEEN'S  BENCH  (o). 


1.  Praecipe  for  Writ. 

England,  to  wit.     Writ  of  error  for  C.  D.  at  the  suit  of  ^.  B.,  on  a 

judgment  in  an  action  in  the  court  of ,  returnable  on . 

D.  A.  attorney, ,  18 — . 


2.  Writ  of  Error  {b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  judges  of 

our  court  of  our ,  at ,  and  to  each  of  them,  greeting:  Because 

in  the  record  and  proceedings,  and  also  in  the  giving  of  judgment  in  a 
plaint  which  was  before  you,  in  the  court  of  our aforesaid,  with- 
out our  writ,  between  A.  B.  and  C.  D.,  in  an  action,  as  it  is  said, 
manifest  error  hath  intervened,  to  the  great  damage  of  the  said  C.  J>., 
as  by  his  complaint  we  are  informed:  We,  being  willing  that  the  error, 
if  any  there  be,  should  in  due  manner  be  corrected,  and  full  and 
speedj"^  justice  done  to  the  parties  aforesaid  in  this  behalf,  do  command 
you,  that  if  judgment  be  tbereupon  given,  then  you  send  to  us,  dis- 
tinctly and  openly,  under  your  seal,  or  the  seal  of  one  of  you,  the 
record  and  proceedings  of  the  plaint  aforesaid,  with  all  things  touching 
the  same,  and  this  writ,  so  that  we  may  have  them  on ,  whereso- 
ever we  shall  then  be  in  England,  that  the  record  and  proceedings 
aforesaid  being  inspected,  we  may  cause  to  be  further  done  thereupon 
for  correcting  that  error  what  of  right,  and  according  to  the  law  and 
custom  of  England,  ought  to  be  done.  Witness  ourself  at  Westminster, 
the day  of ,  in  the year  of  our  reign. 


3.  The  Uke,  from  the  County  Palatine  of  Lancaster  (c). 

Victoria  [&c.  as  supra,  No.  2],  To  our  chancellor  of  our  county  pa- 
latine of  Lancaster,  or  to  his  deputy  there,  greeting:  Forasmuch  as  in 
the  record  and  process,  and  also  in  the  giving  of  judgment  in  a  plaint 
which  was  in  our  court  before  our  justices  at  Lancaster,  by  our  writ, 
between  A.  B.  and  C.  D.  in  an  action,  as  it  is  said,  manifest  error  hath 
intervened,  to  the  great  damage  of  the  said  C.  D.,  as  by  his  complaint 
we  are  informed:  We,  being  willing  [&c.  as  in  preceding  form'],  do 
command  you,  that  by  our  writ,  under  the  seal  of  the  said  county,  you 

(a)  See  in  general  as  to  this  writ  of  error,  2  Pr.  10th  ed.  1277  to  1289. 

(b)  See  as  to  this  writ,  and  the  teste  and  return  of  and  other  matters  re- 
lating to  it,  2  Pr.  10th  ed.  1279.  It  is  sued  out  of  the  court  of  chancery : 
(see  2  Saund.  100,  n. ;  2  Bac.  Ab.  448 ;  Alleyne  v.  The  Queen,  24  Law  J., 
Q.  B.,  285,  per  Parke,  B.) 

(c^  See  C.  L.  P.  Act,  1852,  s.  233  5  2  Pr.  10th  ed.  1277. 
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cause  to  be  given  in  charge  to  our  justices  at  Lancaster,  that  if  judg- 
ment be  thereupon  given,  then  they  send  to  you  under  their  seab, 
into  the  Chancery  of  the  said  county,  the  record  and  process  aforesaid, 
with  all  things  touching  the  same,  which  are  in  their  custody,  as  it  is 
said,  on next  ensuing,  and  our  writ,  which  came  to  them  there- 
upon :  And  do  you  send  to  us,  distinctly  and  openly,  under  the  seal 
of  the  said  county,  the  record  and  process  aforesaid,  and  this  writ,  so 

that  we  may  have  them  on ,  wheresoever  we  shall  then  be  in 

England,  that  the  record  and  process  aforesaid  being  inspected,  we 
may  cause  further  to  be  done  thereupon  [&c.  conclude  as  in  the  pre- 
ceding fomi]. 


4.  Writ  of  Error  coram  nobis  in  Q.  B.  on  Abatement  of  former  Writ, 
on  Judgment  of  Inferior  Court. 

Victoria  [&c.  as  supra,  No.  2],  To  our  justices  assigned  to  hold  pleas 
in  our  court  before  us,  greeting :  Because  in  the  record  and  proceedings, 
and  also  in  the  giving  of  judgment  in  a  plaint  which  was  in  our  court 

of [&c.  see  ante,  744],  between  A.  B.  and  C.  D.,  as  it  is  said,  which 

said  record  and  proceedings,  by  reason  of  error  happening  therein,  we 
have  caused  to  be  brought,  and  the  same  now  remain  before  us,  as  it 
is  said  manifest  error  hath  intervened,  to  the  great  damage  of  E.  F., 
administrator  of  all  and  singular  the  ^oods,  chattels  and  credits  which 
were  of  the  said  A.  B.  who  is  dead  intestate,  as  it  is  said,  as  by  the 
complaint  of  the  said  E.  F.  we  are  informed :  We,  being  willing  that 
the  error,  if  any  there  be,  should  in  due  manner  be  corrected,  and  full 
and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  that  if  judgment  be  thereupon  given,  then  the  record  and 
proceedings  aforesaid  being  inspected,  you  cause  to  be  further  done 
thereupon  [&c.  conclude  as  supra,  No.  2]. 


5.  Judgment  of  Non-pros,  for  not  assigning  Errors. 

England  to  wit.    Our  lady  the  Queen  hath  sent  to  her  judges  of  her 

court  of ,  at ,  her  writ  close  in  these  words,  to  wit :  Victoria 

[&c.  here  copy  the  rvrit  of  error  and  return,  with  the  proceedings  in 
the  original  action,  and  proceed  as  follows :]  And  although  the  said 

writ  of  errror  was  afterwards,  to  wit,  on ,  duly  allowed  by , 

esq.,  one  of  the  masters  of  the  said  court,  and  although  the  said  writ 
of  error,  with  the  transcript  of  the  said  record  and  proceedings  annexed, 

was  on  ,  in  accordance  with  the  practice  of  the  said  court  of 

Q.  B.  in  that  behalf,  delivered  to  one  of  the  masters  of  the  said  court, 
yet  the  said  C.  JD.  did  not  nor  would  within  eight  days  after  the  said 
writ  of  error,  with  the  said  transcript  annexed,  was  so  delivered  to  the 
said  master  as  aforesaid,  assign  any  error  or  errors  in  the  record  and 
proceedings  aforesaid,  but  therein  failed  and  made  default,  nor  doth  he 
further  prosecute  lus  said  writ  of  error :  Therefore  it  is  considered,  that 
the  said  C.  D.  take  nothing  by  his  writ  aforesaid,  and  that  the  said 
A.  B.  do  ^0  thereof  without  day,  &c, ;  and  that  the  said  A.  B.  have 
his  execution  against  the  said  C.  D.  of  his  damages  \or  if  in  debt, 
"  debt  and  damages"]  aforesaid,  according  to  the  force,  form  and  eflFect 
of  the  said  recovery,  &c.     It  is  also  considered,  that  the  said  A.  B.  do 

recover  against  the  said  C.  D.  £ by  the  court  here  adjudged  to 

the  said  A.  B.  and  wth  his  assent,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  for  his  damages,  costs  and  charges 

K  K 
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which  he  hath  sustained  and  expended  by  reason  of  the  delay  of  exe- 
cution of  the  judgment  aforesaid,  on  pretence  of  prosecuting  his  the 
said  C.  D.'s  said  vvTit  of  error  j  and  that  the  said  A.  B.  have  execu- 
tion thereof,  &c. 


6.  Fieri  Facias  thereon. 

Victoria  [&c.  as  supra,  No.  2],  To  the  sheriff  of ,  greeting :  We 

command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  of  the  goods  and  chattels  of 

C.  D.,  in  your  bailiwick,  you  cause  to  be  made  £ ,  which  A.  B. 

lately  in  our  court  of {insert  the  style  of  the  court)  by  tBe  judg- 
ment of  the  said  court,  recovered  against  the  said  C.  D.,  whereof  the 
said  C.  D.  is  convicted,  which  we  lately  caused  to  be  brought  into  court 
before  us  at  Westminster,  for  certain  supposed  causes  of  error  therein, 
and  which  are  now  there  remaining,  as  appears  to  us  of  record  ;  and 

also  £ which  in  our  said  court  before  us  were  adjudged  to  the  said 

A.  B.  according  to  the  statute  in  such  case  made  and  provided,  for  his 
damages  and  costs  which  be  had  sustained  and  expended  on  occasion 
of  the  delay  of  execution  of  the  judmnent  aforesaid,  on  pretence  of  pro- 
secuting our  writ  of  error  brought  thereupon  by  the  said  C.  D.  against 
the  said  A.  B.,  because  the  said  C.  D.  did  not  prosecute  the  said  writ  of 
error  with  effect ;  whereof  the  said  C.  D.  is  also  convicted  ;  and  have 
the  said  monies  before  us  immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf,  and  in  what  manner  you  shall  have  exe- 
cuted this  our  writ  make  appear  to  us  at  Westminster  immediately  after 
the  execution  hereof;  and  have  you  there  then  this  writ.     ^Vitness, 

John  Lord  Campbell  {name  of  chief  justice),  at  Westminster,  the 

day  of ,  A.D. . 


7.  The  like,  for  the  Damages  and  Costs  in  Error  only. 

Victoria  [&c.  as  supra,  No.  2],  To  the  sheriff  of ,  greeting:  We 

command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  of  the  goods  and  chattels  of 

C.  D.  in  your  bailiwick  you  cause  to  be  make  £ ,  which  lately  in 

our  court  before  us  were  adjudged  to  A.  B.,  for  his  damages  and  costs 
which  he  had  sustained  and  expended  on  occasion  of  the  delay  of  the 
execution  of  a  judgment  obtained  by  the  said  A.  B.  against  the  said 

C.  D.  in  our  court  of {insert  the  style  of  the  court),  on  pretence 

of  prosecuting  our  writ  of  error,  brought  by  the  said  C.  D.  against 
the  said  A.  B.  oi  and  upon  the  said  judgment,  because  the  said  C.  D. 
did  not  prosecute  the  said  writ  of  error  with  effect ;  whereof  the  said 
C.  D.  is  convicted,  as  by  the  record  and  proceedings  thereof,  which 
for  certain  supposed  causes  of  error  therein  we  lately  caused  to  be 
brought  into  our  said  court  before  us,  and  which  are  now  there 
remaining,  as  appears  to  us  of  record ;  and  have  the  said  money  [&C. 
conclude  as  in  tlie  preceding  form]. 
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7.  Assignment  of  Common  Errors  (a). 

In  the  Q.  B. 

The day  of ,  a.d. . 

JD.      "^     Afterwards,  to  wit,  on ,  before  our  lady  the  Queen, 

V.       Cat  Westminster,  conies  the  said  C.  D.  by  D.  A.  his  attorney, 
B.      i  and  Bays  [conclude  as  ante,  261,  No.  24j. 
In  error.-' 


8.  Common  Joinder  in  Error  (b). 
In  the  Q.  B. 

The day  of ,  a.d. . 

B.  ■)     And  hereupon  afterwards,  that  is  to  say,  on  ,  the  said 

ats.  >A.  B.  by  P.  A.  his  attorney,  comes  into  court,  and  says  that 
jD.  j  there  is  no  error  either  in  the  record  and  proceedings  aforesaid, 
or  in  giving  the  judgment  aforesaid,  and  he  prays  that  the  court  of  our 
lady  tne  Queen  now  here  may  proceed  to  examine  as  well  the  record 
and  proceedings  aforesaid,  as  the  matters  aforesaid  assigned  for  error, 
and  that  the  judgment  aforesaid,  in  manner  aforesaid  given,  may  in  all 
things  be  a&rmed,  &c. 

9.  Judgment  of  AffirTuancefor  Plaintiff^. 

[Proceed  to  the  end  of  the  entry  of  the  proceedings  on  the  roU,  and 

then  thus:']  Afterwards,  on ,  before  our  said  lady  the  Queen  at 

Westminster,  come  the  parties  aforesaid,  by  their  attornies  aforesaid ; 
whereupon  as  well  the  records  and  proceedings  aforesaid,  and  the  judg- 
ment given  in  form  aforesaid,  as  the  matters  aforesaid  by  the  said  C.  £>. 
above  for  error  assigned,  being  seen,  and  by  the  court  of  our  said  lady 
the  Queen  now  here  fully  understood,  and  mature  deliberation  being 
thereupon  had,  it  appears  to  the  court  of  our  said  lady  the  Queen  now 
here,  that  there  is  no  error,  either  in  the  record  and  proceedings  afore- 
said, or  in  giving  the  judgment  aforesaid :  Therefore  it  is  considered, 
that  the  judgment  aforesaid,  in  form  aforesaid  given,  be  in  all  things 
affirmed,  and  stand  in  full  force  and  effect,  the  several  matters  above 
for  error  assigned  in  anywise  notwithstanding :  And  it  is  further  con- 
sidered, that  the  said  A.  B.  do  recover  against  the  said  C.  B.  as  well 

the  said  £ ,  as  also  £ adjudged  to  him  by  the  court  of  our  said 

lady  the  Queen  now  here,  according  to  the  statute  in  such  case  made 
and  provided,  for  his  damages  and  costs  which  he  hath  sustained  and 
expended  by  reason  of  the  delay  of  execution  of  the  judgment  aforesaid, 
on  pretence  of  the  prosecution  of  the  said  writ  of  error,  which  said 

monies,  damages  and  costs  in  the  whole  amount  to  £ ,  and  that 

the  said  A.  B.  have  execution  thereof,  &c. 


10.  Execution  thereon. 

[The  same  as  on  the  judgment  of  non-pros.,  supra,  Nos.  6  and  6, 
substituting  the  words  "the  said  judgment  being  in  our  said  court 
before  us  in  all  things  affirmed,"  instead  of  "  because  the  said  C  D. 
did  not  prosecute  the  said  writ  of  error  with  effect."] 

la)  See  as  to  this  assignment,  2  Pr.  10th  ed.  1282. 
{b)  See  as  to  this  joinder,  2  Pr.  10th  ed.  1283. 
K.K2 
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11.  Judgment  of  Heversalfor  Defendant. 

{Proceed  to  the  end  of  the  entry  of  the  proceedings  on  the  roU,  and 

then  state  the  judgment  <Am«;]    Afterwards,  on  ,  before  our  said 

lady  the  Queen  at  Westminster,  come  the  parties  aforesaid,  by  their 
respective  attornies  aforesaid  ;  whereupon  as  well  the  record  and  pro- 
ceedings aforesaid,  and  the  judgment  aforesaid,  in  form  aforesaid  given, 
as  the  matters  aforesaid  by  the  said  C.  D.  above  for  error  assigned, 
being  seen,  and  by  the  court  here  fully  understood,  and  mature  deli- 
beration being  thereupon  had,  it  appears  to  the  said  court  of  our  said 
lady  the  Queen  now  here,  that  in  the  record  and  proceedings  afore- 
said, and  also  in  giving  the  judgment  aforesaid,  there  is  manifest  error: 
Therefore  it  is  considered,  that  the  judgment  aforesaid,  for  the  error 
aforesaid,  and  other  errors  in  the  record  and  proceedings  aforesaid,  be 
reversed,  annulled,  and  altogether  held  for  nothing;*  and  that  the 
said  C.  D,  be  restored  to  all  tilings  which  he  hath  lost  by  occasion  of 
the  said  judgment,  &c. 


12.  Judgment  cfRerversalfor  Plaintiff  in  Debt. 

[Proceed  as  in  the  preceding  form  to  the  asterisk  *,  and  then  thus :] 

And  that  the  said  A.  B.  ^o  recover  against  the  said  C.  D.  £ ,  and 

also  £ for  his  damages  which  he  hath  sustained,  as  well  by  reason 

of  the  detaining  of  the  same,  as  for  his  costs  of  suit  in  this  behalf  by 
the  court  of  our  said  lady  the  Queen  now  here  adjudged  to  the  said 
A.  B.\  and  that  he  have  execution  thereof,  &c. 


13.  Execution  thereon. 
See  the  forms,  supra,  Nos.  5,  6,  &c. 


14.  Judgment  qfPeversalfor  Plaintiff  in  Action  for  Damages, 

[Proceed  as  in  No.  11,  to  the  asterisk  *,  and  then  thus:!  And  that 
the  said  A.  B.  ought  to  recover  against  the  said  C.  D.  his  damages  on 
occasion  of  the  premises :  But  because  it  is  unknown  to  the  court  of 
our  said  lady  the  Queen  now  here  what  damages  the  said  A.  B.  hath 
sustained  by  means  of  the  premises,  the  sheriff  is  commanded  [&c.  con- 
clude as  ante,  270,  No.  50.] 


15.  Writ  of  Inquiry  thereon. 

See  the  form,  ante,  271,  No.  51,  which  may  be  made  applicable, 
mutatis  mutandis. 


CHAP.  VI.]  (    749    ) 


CHAPTER  VI. 
WRIT  OF  FALSE  JUDGMENT. 


1.  Writ  of  False  Judgment  to  the  Old  County  Court  (a), 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting :  If  C.  D.  shall  give  you  security  that  his  suit  shall 

be  prosecuted,  then  in  your  full  county  cause  the  plaint  to  be  recorded, 
which  was  in  the  same  county,  without  our  writ,  between  A.  B,  and 
the  said  C.  D.  of  a  certain  trespass  on  the  case,  done  to  the  said  A.  B. 
by  the  said  C.  D.  as  it  is  said,  wherein  the  said  C.  D.  complaineth 
that  false  judgment  hath  been  given  against  him  in  the  said  county  ; 

and  that  you  have  the  said  record  before  us  on ,  wheresoever  we 

shall  then  be  in  England  [or  in  C.  P.  "  before  our  justices  at  West- 
minster, on  "],  under  your  seal,  and  the  seals  of  four  lawful 

knights  of  the  same  county  of  such  as  shall  be  present  at  the  said  re- 
cording ;  and  summon  by  good  summoners  the  said  A.  B.  that  he  be 
then  there,  to  hear  the  said  record ;  and  have  you  there  the  sum- 
moners, the  names  of  the  said  four  knights,  and  this  writ.     Witness 

ourself  at  Westminster,  the day  of ,  in  the year  of  our 

reign. 

By  the  Lord  Chancellor  of  Great  Britain, 
at  the  instance  of  the  defendant. 


2.  Rule  to  return  same,  in  C.  P. 

In  the  Common  Pleas. 

,  the day  of ,  a.d. . 

B.  "^  Upon  reading  the  affidavit  of  C.  D.  it  is  ordered,  that  the 
V.  >  defendant,  within  six  days  after  notice  of  this  rule,  to  be  given 
D.  J  to  his  attorney  or  agent,  do  peremptorily  file  of  record  in  this 
court  the  writ  of  false  judgment  issued  between  the  said  parties, 

directed  to  the  sheriff  of ;  or,  in  default  thereof,  that  a  writ  of 

procedendo  be  issued  forthwith  to  the  said  defendant. 


3.  Setum  to  Writ. 

By  virtue  of  this  vrrit  to  me  directed,  I  have  in  my  full  county,  held 

at ,  on ,  caused  the  plaint  to  be  recorded,  whereof  mention  is 

within  made ;  and  I  have  the  record  of  the  same  plaint  before  our  said 


(a)  As  to  this  writ  and  the  proceedings  thereon  in  general,  see  2  Fr.  10th 
ed.  1285. 
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lady  the  Queen,  on  the  day  within  contained,  under  my  seal,  and  the 
seals  of  four  lawful  knights  of  my  said  county,  of  such  as  were  pre- 
sent at  the  said  recording  :  And,  by and ,  I  have  summoned 

the  within-named  A.  B.  that  he  be  before  our  said  lady  the  Queen 
or  in  C.  P.  "  before  the  justices  of  our  said  lady  the  Queen"],  on  the 
day  aforesaid,  to  hear  the  said  record,  as  by  this  writ  I  am  com- 
manded ;  which  said  record  is  contained  in  a  schedule  to  this  writ 
annexed. 

S.  S.  sheriff. 

[Make  up  a  record  of  the  proceedings  in  the  inferior  court,  and 
annex  same  to  the  return  as  part  of  it.  See  a  form,  Tidd's  Forms, 
524  J  2  Sellon's  Pract.  424.] 


CHAPTER  VII. 
CLAIM  OF  CONUSANCE. 

See  2  Pr.  10th  ed.  1288;  see  the  form,  12  East,  15. 


CHAP.  VUI.]  (      751      ) 


CHAPTER  VIII. 
APPEALS  FROM  COUNTY  COURTS  (o).' 


1.  Notice  oj  Appeal  (b). 

In  ihe  Coonty  Court  of ,  holden  at . 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  I ,  the  above-named  defendant,  being  dissa- 
tisfied with  the  determination  [or,  if  the  cause  were  tried  by  a  jury, 

"direction"]  of ,  the  judge  of  the  said  court,  upon  the  trial  of 

this  cause,  in  point  of  law  [or  "upon  the  admission  {or  '  rejection')  of 
certain  evidence"],  do  intend  to  api>eal  against  the  same  to  her  ma- 
jesty's court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  at  West- 
minster :  And  further  take  notice,  that  the  following  are  the  grounds 
of  such  appeal,  viz.  [here  state  ihe  grounds^. 

Dated  the day  of ,  18—. 

,  the  above-named  defendant. 

To  the  above-named  plaintiff  [or  " , 

bis  attorney"],  and  to  the  registrar  of 

the  said  County  Court  and  others  whom 

it  may  concern. 


2.  Certificate  of  Deposit  of  Money  to  abide  the  Event  of  suck 
A-ppealip). 

In  the  County  Court  of ,  holden  at . 

Between  A.  B.  plaintiff  and  <7.  D.  defendant. 
(Seal.) 
I  do  hereby  certify,  that  the  plaintiff  [or  "  defendant"]  has  paid 
into  my  hands  the  sum  of  £ to  abide  the  event  of  an  appeal,  of 


(o)  See  as  to  this  appeal  in  general  and  proceedings  thereon,  Pollock's 
C.  C.  171  ;  2  Pr.  10th  ed.  tit  "  Appeals  from  County  Courts." 

(b)  The  notice  must  be  in  writing,  and  must  state  the  grounds  on  which 
the  party  appeals,  and  be  signed  by  the  appellant,  his  attorney  or  agent ; 
and  it  must  be  served  on  the  clerk  of  the  court  as  well  as  on  the  successful 
party,  by  pre-paid  post  letter  or  otherwise.  (RulesofC.C.  ]851,r.l51.)  It 
must  be  served  within  ten  days  after  the  determination  or  direction  on  the 
county  court.  (13  &  14  Vict.  c.  61,  s.  14.)  The  ten  days  are  reckoned  ex- 
clusive of  the  day  of  trial.  (Rule  141.)  The  sufficiency  of  the  notice  is  a 
question  for  the  judge  of  the  county  court,  and  if  he  thinks  it  sufficient,  the 
objection,  that  it  does  not  contain  any  statement  of  the  grounds  of  dissatis- 
faction with  the  decision,  cannot  be  taken  before  the  court  of  appeal.  (  Can- 
non V.  Johnson,  21  L.  J.,  Q.  B.,  164.) 

(c)  See  13  &  14  Vict  c.  61,  s.  14 ;  19  &  20  Vict  c.  108,  8.  71 ;  and  r.  142 
of  C.  C.  Rules.    This  form  is  given  by  those  rules. 
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which  the  said has  given  notice  in  the  abore  cause,  to  be  deter- 
mined by  the  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]. 

Dated  this day  of ,  a.d. . 

R.  R.  registrar  of  the  court 
Hours  of  attendance  at  the  office  of 
the  registrar  from  ten  till  four,  ex- 
cept on  (insert  the  day  on 

which  the  office  will  be  closed), 
when  the  office  will  be  closed  at 
one. 


3.  Notice  of  Sureties  as  Securities  on  suck  Appeal  (a). 

In  the  County  Court  of ,  holden  at . 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  the  sureties  whom  I  propose  as  my  securities  on 
the  appeal  in  the  above  cause  are  \here  state  the  f till  names  and  addi- 
tions of  the  sureties,  whether  housekeepers  or  freeholders,  and  their 
residences  for  the  last  six  months,  therein  mentioning  the  county  or 
city,  places,  streets  and  numbers,  if  any"]. 

Dated  this day  of ,  a.d. . 

To  the . 


4.  Bond  where  the  Plaintiff^  is  Appellant  in  such  an  Appeal  (a). 

Know  all  men  by  these  presents,  that  we,  A.  B.  of  &c.  and  C.  D. 
of  &c.,  and  E.  F.  of  &c.,  are  jointly  and  severally  held  and  firmly 

bound  to  G.  H.  of  &c,  in  £ (i),  to  be  paid  to  the  said  G.  H.  or 

his  certain  attorney,  executors,  administrators  or  assigns :  For  which 
payment  to  be  made  we  bind  ourselves,  and  each  and  every  of  us,  in 
the  whole,  our  and  each  of  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.     Sealed  with  our  seals, 

and  dated  this day  of ,  one  thousand  eight  hundred  and 

fifty . 

Whereas  an  action  is  now  depending  in  the  county  court  of 

,  holden  at ,  wherein  the  above-bounden  A.  B.  is  plaintiff 

and  the  above-named  G.  H.  is  defendant :  And  whereas  the  said  action 

came  on  to  be  tried  in  the  said  court  on  the day  of ,  when  a 

judgment  was  given  for  the  said  G.  H. :  And  whereas  the  said  A.  B., 
being  dissatisfied  with  such  judgment,  gave  due  notice  to  the  said  G.  H. 
of  his  the  said  A.  B.'s  intention  to  appeal  from  the  same  to  her  ma- 
jesty's court  of ,  at  Westminster,  according  to  the  statute  in  such 

case  made  and  provided  :  And  whereas  it  is  thereby  provided,  that  the 
party  who  shall  appeal  as  aforesaid  shall  give  security,  to  be  approved 
by  the  registrar  of  the  court  aforesaid,  for  the  costs  of  the  appeal, 
whatever  he  the  event  thereof:  And  whereas  the  above-named  C.  D. 
and  E  F.,  at  the  request  of  the  said  A.  B.,  have  agreed  to  enter  into 
the  above-written  obligation  for  the  purposes  aforesaid,  and  the  secu- 
rity intended  to  be  hereby  given  has  been  approved  of  by ,  the 


(a)  This  form  is  prescribed  by  the  C.  C.  Rules.    See  2  Pr.  10th  ed.,  tit. 
"  Appeals  from  County  Courts." 

(b)  Insert  a  siun  sufficient  to  cover  the  costs  of  the  appeal  (say  20^),  being 
double  the  estimated  amount 
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registrar  of  the  said  county  court,  as  appears  by  his  allowance  in  the 
margin  hereof:  Now  the  condition  of  this  obligation  is  such,  that  if  the 
above-bounden  A.  B.,  C.  D.  and  E.  F.,  any  or  either  of  them,  shall 
pay  unto  the  said  G.  H.,  his  executors,  administrators  or  assigns,  the 
costs  of  the  said  appeal,  as  the  said  court  of  appeal  shall  order,  then 
this  obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

A.  B.  (L.S.) 

C.  D.  (L.8.) 

Signed,  sealed  and  delivered  by  the  -\  E.  F.  (l.s.) 

above-bounden  A.  B.,  C.  D.  and  > 

E.  F.  in  the  presence  of  W.  W.  (a)  y 
I  approve  of  this  bond, 

R.  R.,  registrar,     (l.s.) 

Note.— 7/"  a  deposit  of  money  be  made,  the  memorandum  thereof 
should  folUrw  the  terms  of  the  coTidition  of  the  bond  and  ivill  not  re- 
quire a  stamp. 


6.  Bond  where  tJte  Defendant  is  Appellant  (b). 

Know  all  men  by  these  presents,  that  we,  A.  B.  of  &c.,  and  C.  D. 
of  &c.,  and  E.  F.  of  &c.,  are  jointly  and  severally  held  and  firmly 

bound  to  G.  H.  of  &c.,  in  £; (c),  to  be  paid  to  the  said  G.  H.,  or 

his  certain  attorney,  executors,  administrators  or  assigns;  for  which 
payment  to  be  made  we  bind  ourselves,  and  each  and  every  of  us,  in 
the  whole,  our  and  each  of  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  this day  of ,  one  thousand  eight  hundred  and 

Whereas  an  action  is  now  depending  in  the  county  court  of 

,  holden  at ,  wherein  the  above-named  G.  H.  is  plaintiff,  and 

the  above-bounden  A.  B.  is  defendant :  And  whereas  the  said  action 

came  on  to  be  tried  in  the  said  court  on  the day  of last, 

when  a  judgment  was  given  for  the  said  G.  H.  in  the  sum  of  £ : 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  such  judgment, 
gave  due  notice  to  the  said  G.  H.  of  his,  the  said  A.  B.'s,  intention  to 

appeal  from  the  same  to  her  majesty's  court  of ,  at  Westminster, 

according  to  the  statute  in  such  case  made  and  provided :  And  whereas 
it  is  thereby  provided,  that  the  party  who  shall  appeal  as  aforesaid 
shall  give  security,  to  be  approved  by  the  registrar  of  the  court  afore- 
said, for  the  costs  of  the  appeal,  whatever  be  the  event  thereof,  and 
also  for  the  amount  of  the  judgment  if  such  party  be  the  defendant, 
and  the  appeal  be  dismissed :  And  whereas  the  above-named  C.  D.  and 
E.  F.,  at  the  request  of  the  said  A.  B.,  have  agreed  to  enter  into  the 
above-written  obligation,  for  the  purposes  aforesaid,  and  the  security 
intended  to  be  hereby  given  has  been  approved  of  by ,  the  regis- 
trar of  the  said  county  court,  as  appears  by  his  allowance  in  the  margin 
hereof:  Now  the  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  A.  B.,  C.  D.  and  E.  F.,  any  or  either  of  them,  shall  pay 


(a)  See  r.  157  of  C.  C.  Rules,  1851 ;  2  Pr.  10th  ed.,  tit  "  Appeals  from 
County  Courts." 

(6)  This  form  is  prescribed  by  the  C.  C.  Rules. 

(c)  Insert  a  sum  sufficient  to  cover  the  costs  of  the  appeal  (say  20/.),  being 
double  the  estimated  amount. 
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unto  the  said  G.  H.,  his  executors,  administrators  or  assies,  the 
costs  of  the  said  appeal,  as  the  said  court  of  appeal  shall  order  (and 
shall  also,  in  case  the  said  appeal  shall  be  dismissed,  pay  to  the  said 

G.  H.,  his  executors,  administrators  or  assigns,  the  said  sum  of  £ 

{amount  of  the  judgment  (a) ),  then  this  obligation  shall  be  void, 
otherwise  shall  remain  in  full  force. 

A.  B.   (L.B.) 

an.  ?L.s.) 

Signed,  sealed  and  delivered  by  the  •%  E.  F.  (l.8.) 

above-bounden  A.  B.,  C.  D.  and  > 

E.  F.,  in  the  presence  of  W.  W.     > 
I  approve  of  this  bond, 

R.  R.  registrar. 

NoTB. — ijT  a  deposit  of  money  he  made,  the  memorandum  thereof 
should  follow  the  terms  of  the  condition  of  the  bond  and  wiU  not 
require  a  stamp. 


6.  Affidavit  of  Justification  to  be  made  by  the  Sureties  to  such 
Bonds. 

See  the  form  in  replevin,  ante,  559.    The  form  is  prescribed  by  the 
County  Court  Rules. 


7.  Case  on  such  Appeal  (b). 

In  the  County  Court  of ,  holden  at . 

{Seal.) 

On  appeal  to  the  court  of . 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
This  is  an  action  \here  state  the  cause  of  action  and  thefacts'\. 

The  question  for  the  opinion  of  the  court  of is : 

First  Ihere  state  the  question  for  the  (pinion  of  the  court"]. 

\Signature  of  judge  (c).] 


(o)  Omit  this,  if  the  amount  be  previously  paid  into  court 
(6)  This  form  is  prescribed  by  the  County  Court  Rules.  The  appellant 
should  so  frame  his  ceise  as  to  raise  fully  any  objection  on  which  he  may 
intend  to  rely,  for  both  parties  are  bound  by  the  case  stated,  and  will  not  be 
allowed  before  the  court  of  appeal  to  travel  out  of  it  (  Watson  v.  Ambergate,  Sfc. 
Railw.  Co.,  15  Jur.448.)  On  the  other  hand,  the  respondent  should  be  care- 
ful that  the  case,  when  settled,  does  not  contain  any  ground  of  appeal  which 
was  not  taken  before  the  judge  of  the  county  court  since,  if  an  objection 
appears  on  the  face  of  the  case,  it  will  be  considered  as  evidence  that  it  was 
raised  before  the  county  court ;  although  probably  if  it  could  be  shown  that 
it  was  not  so  raised,  the  court  of  appeal  would  refuse  to  entertain  it  ( Yorke 
y.  Smith,  21  L.  J.,  Q.  B.,  53.) 

(c)  See  rule  145,  C.  C.  If  the  parties  cannot  agree  on  the  case,  the  judge 
of  the  county  court,  on  being  applied  to  by  the  parties  or  their  attomies, 
must  setde  the  case  and  sign  it     (Rule  143 ;  Poll.  C.  C.  174.) 


CHAP.  IX.]  (    755    ) 


CHAPTER  IX. 

PROHIBITION  TO  A  COUNTY  COURT. 


1.  Affidavit  far  a  Writ  of  Prohibition  to  a  County  Court  in  an  Action 
of  Trespass,  upon  the  Ground  that  Title  was  in  Question  (a). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas"  (b).] 

I,  A.  B.  of , ,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  I  was  summoned  to  appear  at  the  county  court  of ,  held  at 

,  under  the  9  &  10  Vict.  c.  95,  on  the    day  of ,  185 — , 

by  a  summons,  a  copy  of  which  is  hereto  annexed  marked  (A)  [annex 
a  copy\ 

2.  A  particulars  of  demand  was  annexed  to  the  said  summons,  and 
the  following  is  a  copy  of  the  said  particulars  [copy  the  particulars.'] 

3.  I  attended  at  the  said  court  on  in  pursuance  of  the  said 

summons,  and  did  there  and  then  object  to  the  jurisdiction  of  the  said 
court  to  entertain  the  said  plaint,  inasmuch  as  I  claimed  to  justify  the 
said  alleged  trespass  by  right  and  title  to  the  said  close,  at  the'time 
when  the  said  trespass  was  alleged  to  have  been  committed. 

4.  I  did  there  and  then  offer  to  prove  before  the  said  judge  that  I 
did  bona  fide  claim  such  right  and  title,  and  that  the  same  was  my 
close,  soil  and  freehold. 

6.  The  said  close  in  which  the  said  supposed  trespass  was  committed 
is  part  and  parcel  of  a  certain  farm  called . 

6.  I,  at  the  time  when  the  said  supposed  trespass  was  committed, 
did  bona  fide  claim,  and  from  thence  continually  hitherto  have  bona 
fide  claimed,  the  soil  and  freehold  of  the  said  farm,  by  virtue  of  a  con- 
veyance thereof  heretofore  made  to  me  by  one  G.  H.,  by  a  deed  bearing 
date . 

7.  The  said  close  is  part  and  parcel  of  the  said  farm  so  conveyed  as 

aforesaid,  and  the  said  claims  the  said  close  adversely  to  me, 

and  contends,  as  I  believe,  that  the  said  close  is  part  of  another  farm 

adjoining  to  the  said  close,  called ,  in  the  possession  of  the  said 

,  but  which  I  say  is  not  the  case. 

8.  The  entry  on  the  said  close  for  which  the  said  action  is  brought 


(a)  See  as  to  the  prohibition  and  proceedings  thereon,  Poll.  C.  C.  1 82  ; 
2  Pr.  10th  ed.,  tit  "  Prohibition."  The  affidavit  must  state  clearly  and  dis- 
tinctly  the  facts  which  show  that  the  application  should  be  granted,  and  it 
must  appear  affirmatively  that  the  county  court  has  no  jurisdiction,  or  has 
gone  beyond  it :  (see  per  Wilde,  C.  J.,  in  Kempton  v.  Willey,  1  L.,  M.  &  P. 
280 ;  19  L.  J.,  C.  P.,  269.) 

(6)  The  affidavit  must  not  be  entitled  in  any  cause.  {Ex  parte  Evans, 
2  Dowl.  N.  S.  410.) 
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■was  made  for  the  express  purpose  of  trying  my  right  and  title  to  the 
said  close. 

9.  The  said  judge,  notwithstanding  the  said  objection,  and  notwith- 
standing my  said  oifer  to  prove  my  said  title  as  aforesaid,  did  proceed 
to  hear  and  determine  the  said  plaint,  and  did  give  judgment  in  the  said 
plaint  against  me. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 


2.  Summons  and  Order  for  a  Writ  of  Prohibition  to  issue  (a). 

Let ,  esquire,  the  judge  of  the  county  court  of ,  and  A.  B. 

of ,  in  the  county  of ,  attend  me  at  my  chambers  in  Rolls 

Gardens,  Chancery  Lane,  London,  to-morrow  [or  "  on next"] 

at o'clock  in  the  forenoon  [or  "  afternoon"],  to  show  cause  why 

a  writ  of  prohibition  should  not  issue  to  prohibit  the  said  judge  from 
further  proceeding  in  a  plaint  in  the  said  county  court,  wherein  the 
said  A.  B.  is  the  plaintiff  and  C  D.  is  the  defendant,  upon  the  ground 
that  the  said  court  has  no  jurisdiction  to  hear  or  determine  it.  [It  is 
ustiaJ,  though  perhaps  unnecessary,  to  state  the  grounds  for  the  appli- 
cation.']    Dated . 

{Judge's  signature.) 

[An  order  may  be  readily  framed  from  the  terms  of  the  summons.'] 

3.  Hule  Nisi  for  Writ  of  Prohibition. 

In  the  Q.  B.  ['*C.  P."  or  "  Exch.  of  Pleas."] 

In  the  matter  of  a  plaint  instituted  in  the  County  Court  of , 

holden  at , 

cA.  B.  plaintiff, 
Between  <  and 

f  C.  D.  defendant. 

the day  of ,  18 — . 

Upon  the  motion  of  Mr. ,  of  counsel  for  the  defendant  in  the 

above-named  plaint,  and  reading  the  affidavits  of and ,  and 

the  [four]  several  paper  writings  thereto  annexed,  respectively  marked 

[A,  B,  C,  D],  it  is  ordered  that ,  esquire,  judge  of  the  county 

court  of ,  holden  at ,  and  the  above-named  plaintiff,  show 

cause  on the day  of instant,  why  a  writ  of  prohibition 

should  not  issue  directed  to  the  said  judge  of  the  said  county  court,  to 
prohibit  the  said  court  from  further  proceeding  in  the  plaint  in  the 
said  affidavits  mentioned,  upon  notice  of  this  rule  to  be  given  to  the 
said  judge  and  the  above-named  plaintiff. 

By  the  Court. 


4.  Writ  of  Prohibition  out  of  Q.  B.,  C.  P.  or  Exch.  to  a  County 
Court. 

Victoria  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  judge  (h) 


(a)  By  the  13  &  14  Vict.  c.  61,  s.  22,  a  judge  at  chambers  may  grant  an 
order  for  the  writ. 

(6)  By  13  &  14  Vict.  c.  61,  s.  22,  the  writ  is  to  be  directed  to  the  judge 
of  the  court. 
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of  the  county  court  of  W.,  holden  at  S.,  in  the  said  county,  greeting: 
Whereas  we  hear  and  have  been  informed  and  given  to  understand 
that  A.  B.  hath  entered  his  plaint  against  and  impleaded  C.  D.  in  the 
said  county  court  in  an  action  on  contract,  wherein  the  debt  and 
demand,  for  the  recovery  of  which  that  action  is  brought,  exceeds  the 
sum  of  £50  [or  "  in  an  action  for  a  tort  wherein  the  title  to  an  incor- 
poreal hereditament  is  in  question,"  or  as  the  case  may  be},  and  that 
the  said  court  has  no  jurisdiction  therein,  or  to  hear  or  determine  the 
said  plaint :  We  do  therefore  prohibit  you  from  further  proceeding  in 
the  said  plaint  or  action  in  the  said  court  [i/*  a  judgment  has  been 
obtained  thereon  here  add  "  or  on  the  judgment  obtained  therein"]. 

Herein  fail  not  at  your  peril.     Witness (name  of  chief  justice, 

or  in  Exch.  of  chief  baron)  at  Westminster,  the day  of , 

A.D.  185—. 
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CHAPTER  X. 

CHANGING  THE  VENUE. 


1.  Common  Affidavit  for  {a). 

\Entitle  the  affidavit  in  the  court  and  cause.^ 

I,  C.  D.  of , ,  the  above-named  defendant  [or  "  the  attor- 
ney in  this  action  for  the  above-named  defendant"]  make  oath  and  say, 
that  the  plaintiff's  cause  of  action  (if  any)  herein  arose  in  the  county 
of  Y.  {the  county  to  which  the  venue  is  sought  to  be  changed),  and  not 
in  the  county  of  M.  {the  venue  laid  in  the  declaration),  or  elsewhere 
out  of  the  county  of  Y. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits^'l  C.  D. 


(a)  Since  the  rule  of  H.  T.  1853,  r.  18,  which  orders  that  "  no  venue  shall 
be  changed  without  a  special  order  of  the  court  or  a  judge,  unless  by  consent 
of  the  parties,"  an  application  to  change  the  venue  on  the  above  common 
affidavit  is  not  so  frequently  made  as  formerly,  inasmuch  as  the  plaintiff  may 
successfully  oppose  it  by  an  affidavit,  showing  either  that  he  could  prove 
material  evidence  of  some  matter  in  issue  in  the  county  where  the  venue  was 
originally  laid,  or  that  his  witnesses  reside  there,  or  any  other  circumstances 
affording  a  reason  for  retaining  the  venue  there ;  and  it  may  be  added,  that  if 
the  application  failed  the  defendant  could  not  in  general  make  another  upon 
an  affidavit  showing  special  circumstances  to  warrant  the  change  of  venue. 
The  defendant  may,  however,  if  he  think  fit,  make  the  application  supported 
by  the  common  affidavit,  and  obtain  an  order,  if  the  case  is  one  in  which 
the  venue  might  before  the  above  rule  have  been  changed  on  it  (and  as  to 
which  see  2  Pr.  10th  ed.  1291),  and  if  the  plaintiff  does  not  show  sufficieut 
grounds  for  retaining  the  venue  in  the  county  where  it  is  laid :  (see  Smith 
v.  O'Brien,  JuUand  v.  Biches,  26  L.  J.,  Exch.  30  ;  De  Rothschild  v.  Shilston, 
8  Exch.  503;  Clulee  v.  Bradley,  13  C.  B.  604;  Begg  y.  Forbes,  Id.  614;  sed 
vide  Ramsden  v.  Skipp,  Id.  601.) 

This  common  affidavit  must  expressly  state  that  the  cause  of  action  did 
not  arise  in  the  county  in  which  the  venue  is  laid,  and  that  it  did  arise  in 
the  county  to  which  the  venue  is  sought  to  be  changed,  and  not  elsewhere. 
{Jones  V.  Pearce,  2  Dowl.  54  ;  Palmer  v.  Terry,  2  Dowl.  566  ;  Allen  v.  Griffiths, 
3  T.  R.  495 ;  Walker  V.  Wright,  4  East,  495.)  It  may  be  made  either  by 
the  defendant  or  his  attorney.  {Biddell  v.  Smith,  2  Dowl.  219  ;  see  King  v. 
Turner,  1  Chit.  Rep.  58,  161 ;  Shearbum  v.  Shubrick,  6  Scott,  N.  R.  133; 
6  M.  &  Or.  228.)  It  cannot  in  general  be  made  by  the  defendant's  wife, 
though  it  may,  if  it  be  shown  that  he  is  too  unwell  to  attend  to  make  the 
affidavit,  and  that  she  understands  the  nature  and  particulars  of  the  action. 
{Williams  v.  Higges,  8  Dowl.  165  ;  6  M.  8c  W.  133.)  It  may  be  made  by 
one  of  several  defendants. 

One  of  several  defendants  may  get  the  venue  changed  without  the  consent 
of  the  others.  {Job  v.  Butterfield,  1  L.,  M.  &  P.  734 ;  5  Exch.  827 ;  20  L.  J., 
Exch.,  8.)  If,  indeed,  the  latter  be  really  prejudiced  by  that  step,  he  may, 
on  an  affidavit  showing  facts  to  establish  that  he  would  be  so  prejudiced, 
obtain  a  rule  or  order  for  bringing  the  venue  back  again.    (Id.) 
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2.  Affidavit  to  obtain  an  Order  for  changing  the  Venue  on  Special 
Grounds  (a). 

XEntitU  the  affidavit  in  the  court  and  cause."] 

1,  D,  A,  of ,  the  attorney  in  this  action  for  the  above-named 

defendant  [or  if  made  by  the  defendant  alter  the  affidavit  accordingly 
throughouf],  make  oath  and  say  as  follows,  that  is  to  say  : — 

1.  This  action  is  brought  to  recover  [&c.  state  shortly  for  what  the 
action  is  brought. "j 

2.  The  plaintift  declared  herein  on  the day  of last,  laying 

the  venue  in  the  county  of  ,  and  the  said  declaration  contains 

counts  for  [&c.  state  shortly  for  what  the  declaration  is.] 

3.  The  defendant  on pleaded  to  the  said  declaration  that  [&c. 

state  an  abstract  of  the  pleas.] 

4.  Issue  was  joined  herein  on last.     [Jfthe  defendant  has  not 

pleaded,  or  if  issue  has  not  been  joined,  strike  out  this  and  the  pre- 
ceding paro/jraph,  as  the  case  may  be.] 

(fl)  As  to  the  grounds  upon  which  the  defendant  can  get  the  venue 
changed  on  special  grounds  where  he  cannot  do  so  on  the  common  affidavit, 
see  2  Pr.  10th  ed.  1293.  The  grounds  must,  as  a  general  rule,  be  very 
strong  to  induce  the  court  or  a  judge  to  take  away  from  the  plaintiflF  the 
right  the  law  has  given  him  to  lay  the  venue  where  he  has  thought  proper 
to  lay  it.  {Bucknell  v.  Phillips,  7  Scott,  274 ;  Jtkinson  v.  Sadler,  2  Chit. 
Rep.  419.)  The  application  should  be  supported  by  an  affidavit  stating  the 
nature  of  the  cause  of  action,  and  of  the  defence  thereto,  and  the  grounds 
for  the  application.  {Ladbury  v.  Bichards,  7  Moore,  82 ;  and  see  Johnson  v. 
Bere»ford,  2  C.  &  M.  222.)  It  should  show  specific  facts  and  grounds  to 
satisfy  the  court  or  judge  that  justice  requires  their  interference.  {Thornhill 
V.  Oastler,  7  Scott,  272.)  Where  the  ground  is  the  extra  expense  of  wit- 
nesses, it  will  not  in  general  suffice  for  the  defendant  to  swear  that  all  his 
witnesses  reside  in  the  county  to  which  he  seeks  to  have  the  venue  changed 
{Tanks  v.  Fisher,  2  Dowl.  22);  he  must  show  how  many  witnesses  he  will 
probably  call,  and  where  they  reside  {Smallcombe  v.  Williams,  7  C.  B.  77; 
Evans  v.  Weaver,  1  B.  &  P.  20 ;  Ladbury  v.  Richards,  7  Moore,  82  ;  Parmeter 
V.  Otway,  3  Dowl.  66  ;  Clifton  v.  Sayer,  7  Jur.,  Exch.,  1139);  and  that  it  will 
be  necessary  to  call  them.  {Crompton  v.  Stewart,  1  Dowl.  367;  2  C.  &  J. 
473;  and  per  Bayley,  J.,  in  Tanks  v.  Fisher,  2  Dowl.  22.)  And  if,  on  the 
other  hand,  it  appears  that  the  plaintiff  has  many  witnesses  residing  in  the 
county  where  the  venue  is,  and  who  are  material  to  support  his  case,  the 
court  will  not,  in  general,  grant  the  application.  (Flecke  v.  Godfrey,  1  T.  R. 
782 ;  Jenkins  v.  Halton,  7  Moore,  520 ;  Holmes  v.  Wainwright,  3  East,  329 ; 
Higgins  V.  Houseman,  3  Dowl.  549.)  If  the  cause  of  action  arose  only  in 
the  county  into  which  the  venue  is  sought  to  be  changed,  that  fact  had 
better  be  stated. 

The  application  should  in  general  be  made  after  issue  joined ;  for  before 
granting  such  an  application,  the  court  requires  to  be  informed  where  the 
witnesses  reside ;  and  the  defendant  cannot  give  this  information  until  he 
knows  from  the  issues  what  facts  it  will  be  necessary  to  give  in  evidence 
(Hodge  V.  Churchyard,  5  D.  &  L.  514;  5  C.  B.  495  ;  Youde  v.  Youde,  4  Dowl. 
32;  3  A.  &  E.  311  ;  Weatherby  v.  Goring,  3  B.  &  C.  552;  Griffin  v.  Walker, 
7  Scott,  846 ;  Cotterill  v.  Dixon,  2  Dowl.  112) ;  and  the  issue  may  eventually 
prove  to  be  one  of  law,  and  not  of  fact.  {Per  Patteson,  J.,  1  Dowl.,  N.  S., 
288.)  Where,  however,  the  pleadings  and  facts  of  the  case  are  such,  that 
the  court  cannot  fail  to  see  what  the  issues  joined  must  be,  a  change  of  venue 
may  be  allowed  before  issue  joined:  (see  Dowler  v.  Collis  or  Caller,  4  M.  & 
W.  531 ;  7  Dowl.  56 ;  Clifton  v.  Sayer,  7  Jur.,  Exch.,  1139.)  The  applica- 
tion should  in  general  be  made  as  speedily  as  possible  after  issue  has  been 
joined.    {Hains  v.  Paudett,  5  D.  &  L.  780.) 
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6.  The  defendant  has  a  good  defence  to  this  action  on  the  merits,  as 
I  am  instructed  and  verily  believe  \or,  if  sworn  by  the  defendant,  say 
*'  as  I  am  advised  and  verily  believe."] 

6.  [If  the  cause  of  action  arose  only  in  tlie  county  into  which  the 
venue  is  sought  to  be  changed,  here  state  the  fact  thus :  "  The  plain- 
tiff's cause  of  action,  if  any,  herein  arose  in  the  county  of  Y.  and  not 
in  the  county  of  M.  (the  county  named  in  declaration)  or  elsewhere  out 
of  the  county  of  Y."] 

7.  [Here  state  the  facts  and  the  grounds  upon  which  the  application 
is  made.  If  the  grounds  are  that  the  venue  ought  to  be  changed  be- 
cause of  extra  expenses  of  trying  the  cause  by  reason  of  the  witnesses  ■ 
residing  out  of  the  county  in  which  it  is  laid,  tJie  facts  may  be  stated 
thus :  viz.  *'  It  will  be  necessary  and  expedient  for  me,  as  I  am  advised 
and  believe,  to  subpoena  no  less  than  (ten)  witnesses  to  support  and 
establish  my  defence  to  this  action.  They  are  material  and  necessary 
■witnesses  for  that  purpose,  and  it  is  my  intention  to  subpoena  them. 
The  said  witnesses  all  reside  at ,  in  the  county  of ,  or  else- 
where in  the  neighbourhood,  and  none  of  them  reside  in  the  said  county 

of (the  county  in  which  the  venue  is  laid).     I  have  no  (or  '  only 

')  other  witnesses  to  subpoena  in  support  of  my  defence  besides 

those  witnesses."] 

8.  I  am  informed  and  verily  believe,  that  all  the  witnesses  whom  the 
plaintiff  intends  to  or  will  subpoena,  in  support  of  his  case,  reside  at 
" aforesaid,  or  elsewhere,  in  the  said  county  of . 

9.  The  expenses  of  subpoenaing  and  procuring  the  attendance  of  the 
said  witnesses  at  the  trial  of  this  action,  if  it  takes  place  in  the  said 

county  of (the  venue  in  the  action),  will,  I  verily  believe,  be 

at  least  £ more  than  if  the  trial  took  place  in  the  said  county 

of — ^. 

10.  This  application  to  change  the  venue  herein  is  not  made  with 
any  object  to  delay  the  plaintiff  in  the  trial  of  this  action,  but  solely 
to  save  the  additional  expense  that  would  be  incurred  in  the  trial  of  it, 

if  it  should  take  place  in  the  said  county  of (tlie  venue).     [Add 

any  other  facts  that  icould  support  the  application^ 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 


3.  Summons  to  change  the  Venue. 

[Formal  parts  as  usual'\  "  to  show  cause  why  the  venue  in  this 
cause  should  not  be  changed  to  the  county  of ,  and  why  the  decla- 
ration should  not  be  allowed  accordingly,  and  all  further  proceedings 
herein  in  the  county  of be  stayed." 


4.  Order  thereon. 

[Formal  parts  as  usuaH  "  I  do  order  that  the  venue  in  this  cause 

be  changed  to  the  county  of ,  and  that  the  declaration  be  amended 

accordingly,  and  all  further  proceedings  herein  in  the  county  of 

be  stayed." 

6.  Changing  the  Venue  in  Local  Actions  or  in  Ejectment. 
See  the  forms,  &c.  as  to  this,  ante,  122 ;  in  ejectment,  ante,  5ZI. 
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6.  Summons  hy  Plaintiff  to  amend  Venue  in  Declaration  (a). 

[Formal parts  of  summons  as  usual']  "  to  show  cause  why,  on  pay- 
ment of  costs,  [or  '  of  6s.  8d.  costs'],  the  plaintiff  should  not  be  at 
liberty  to  amend  the  declaration  herein,  by  altering  the  venue  to  the 
county  of ." 

(a)  In  a  transitory  action,  if  the  plaintiff  having  laid  the  venue  in  one 
county  afterwards  desires  to  change  it  into  another,  he  may  obtain  a  judge's 
order  for  leave  to  amend  the  declaration  by  altering  the  venue  accordingly, 
upon  satisfying  the  judge  that  there  is  reasonable  ground  for  the  application. 
(Stroud  V.  Tiley,  2  Str,  1162 ;  Pelre  v.  Crqft,  4  East,  433 ;  Dover  v.  Mestaer, 
Id.  435 ;  Ayre$  v.  Buston,  6  Taunt  408 ;  Ftfe  v.  Bousefield,  2  Dowl.,  N.  S., 
705 ;  12  L.  J.,  a  B.,  186  ;  Coleman  v.  Foster,  1  Prac.  Rep.  253.)  The  order 
is  generally  granted  as  of  course. 


CHAPTER  XL 

CONSOLIDATING  ACTIONS  (o). 

1.  Consolidation  Rule,  in  Actions  on  a  Policy  of  Insurance  (b). 

B.  V.  D.  I  It  is  ordered,  that  all  proceedings  in  the  last-mentioned 
Same  v,  E.  S  cause  be  stayed,  until  the  trial  of  the  first-mentioned 
cause,  the  defendant  in  the  last-mentioned  action  hereby  undertaking 
to  be  bound  and  concluded  by  the  verdict  found  in  the  first  action,  if 
such  verdict  shall  be  to  the  satisfaction  of  the  judge  who  may  try  the 
same.  And  it  is  further  ordered,  that  if  the  defendant  pays  the  pre- 
mium into  court  in  that  action,  the  other  defendant  shall,  within  one 
week  after  such  payment,  pay  the  premium  into  court  in  the  other 
action  under  this  rule,  and  that  the  plaintiff  be  at  liberty  to  take  the 
same  out  of  court,  and  if  he  elects  to  accept  such  premiums  in  satisfac- 
tion of  such  action,  that  he  be  at  liberty  to  proceed  to  tax  his  costs  at 
any  time,  either  before  or  after  the  verdict  in  the  first-mentioned  action. 
And  it  is  further  ordered,  that  if  the  verdict  be  found  for  the  plaintiff 
in  the  first-mentioned  action  to  the  satisfaction  of  the  judge  before 
whom  the  same  may  be  tried,  then  the  defendant  in  the  other  action 
shall  pay  to  the  plaintiff  the  amount  of  the  sum  assured  by  him,  or  such 
proportion  thereof  as  the  verdict  recovered  bears  to  the  sum  assured  by 
the  defendant  in  that  action,  together  with  the  costs  up  to  that  time, 
to  be  taxed  by  the  master  within  a  fortnight  after  the  taxation  of  the 

(a)  See  generally  as  to  the  consolidation  of  actions,  2  Pr.  10th  ed.  1297.. 

(b)  This  was  the  form  of  the  rule  drawn  up  in  4  Ad.  &  Ellis,  649. 
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plaintiff's  costs  in  the  action  tried.  And  it  is  further  ordered,  that  if 
the  money  be  not  so  paid  the  plaintiff  shall  be  at  liberty  to  file  a 
declaration  and  sign  judgment  by  default  for  the  amount  in  the  action 
in  which  the  money  is  neglected  to  be  paid,  unless  a  judge  shall  other- 
wise order.  And  it  is  further  ordered,  that  if  the  defendant  in  the 
first-mentioned  action  to  be  tried  pays  the  premium  into  court,  and  the 
verdict  is  found  for  the  defendant,  the  plaintiff  nevertheless  shall  be  at 
liberty  to  tax  his  costs,  sign  judgment  and  issue  execution  in  the  other 
action  for  such  costs,  unless  the  defendant  pays  the  same  within  a 
fortnight  after  the  verdict  in  the  action  which  shall  be  so  tried  as 
aforesaid. 

By  the  Conrt 

2.  Judge's  Order  for  Consolidation, 

B.  V.  D.  '\  Upon  hearing  the  attorn ies  or  agents  on  both  sides, 
Same  \.  E.y^xiA  upon  the  defendants  in  the  two  mentioned  causes 
Same  v.  F.  j  undertaking  to  be  bound  and  concluded  by  such  verdict 
as  shall  be  found  on  the  trial  of  the  first-mentioned  cause,  I  do  order, 
that  all  further  proceedings  in  the  said  two  last-mentioned  causes  be 
stayed  until  after  the  trial  of  the  said  first-mentioned  cause.     Dated 

{Judges  or  haron's  name.) 


3.  Judgment  on  a  Consolidation  Mule,  after  Verdict  against  the  De- 
fendant in  the  principal  Cause,  with  a  Remittitur  Damna  (a). 

[Proceed  as  in  the  entry  of  the  Judgment  in  an  ordinary  case  to  the 
words  "  Therefore  let  a  jury  come,"  &c.,  and  then  thus :]  At  which 
day  come  here  the  parties  aforesaid,  by  their  attornies  aforesaid :  and 
hereupon  the  plaintiff  gives  the  court  here  to  understand  and  be 

informed,  that  on an  order  was  made  by  the  Honoumble  Mr. 

Justice  [or  "  Baron"] ,  in  certain  actions  then  depeuding  in  this 

court,  by  and  at  the  suit  of  the  plaintiff,  on  the  said  policy  of  assurance 
in  the  said  declaration  mentioned,  that  is  to  say,  an  action  wherein 
JE.  F.  was  defendant,  and  another  action  wherein  G.  H.  was  defendant, 
and  another  action  wherein  J.  K.  was  defendant,  and  the  said  action 
wherein  the  said  C.  D.  was  defendant ;  whereby,  upon  hearing  the 
attornies  or  agents  on  both  sides,  and  by  their  consent,  and  upon  sub- 
mission of  the  three  last-mentioned  defendants  to  be  bound  and  con- 
cluded in  the  actions  brought  against  them  respectively  by  the  fate  of 
such  verdict  as  should  be  found  in  the  first-named  action,  that  is  to 
say,  in  the  said  action  against  the  said  E.  F.  to  the  satisfaction  of  the 
judge  before  whom  the  same  should  be  tried,  and  upon  the  defendant 
undertaking  to  admit  on  the  trial  of  the  first-named  action  his  sub- 
scription to  the  policy  in  question  and  the  interest  of  the  plaintiff,  as 
averred  in  the  declaration,  the  said  chief  justice  did  order  that  all  pro- 
ceedings in  the  three  last-named  actions  should  be  stayed;  the  defendant 
in  the  first-named  action  consenting,  in  case  a  verdict  should  be  found 
for  the  plaintiff,  to  the  satisfaction  of  the  judge  before  whom  the  same 
should  be  tried,  that  no  writ  of  error  should  be  brought  for  delay,  nor 
any  bill  in  equity  filed  to  be  relieved  against  such  verdict :  And  the 

(a)  See  the  form,  Tidd's  Forms,  336. 
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plaintiff  gives  the  court  here  further  to  understand  and  be  informed, 
that  a  verdict  hath  been  found  in  the  said  first-named  action  for  the 
plaintiff,  against  the  said  E.  F. :  And  upon  this  the  plaintiff  [freely 
here  in  court  remits  to  the  said  C  D.  all  damages  sustained  by  the  said 

plaintiff  on  occasion  of  the  premises  in  the  last count  of  the  said 

declaration  mentioned  ;  and  he]  prays  judgment,  and  his  damages  by 
him  sustained  on  occasion  of  the  premises  [in  the  said  first  count 

mentioned],  to  be  adjudged  to  him,  &c. :  And  hereupon,  on {^^ 

of  final  judgment),  all  and  singular  the  premises  being  seen,  and  by 
tiie  court  here  fully  understood,  and  mature  deliberation  being  there- 
upon had,  and  it  being  suggested  and  proved,  and  manifestly  appearing 
to  the  said  court  here,  that  a  verdict  has  been  found  in  the  said  first- 
named  action  for  the  plaintiff  against  the  said  E.  F.  to  the  satisfaction 
of  the  judge  before  whom  the  said  first-named  action  was  tried,  and 
that  the  plaintiff  hath  sustained  damages,  on  occasion  of  the  premises 

[in  the  said  first  count  mentioned,]  to  £ ,  besides  his  costs  of  suit 

in  this  behalf  expended  :  therefore  it  is  considered  that  the  plaintiff  do 
recover  against  the  said   C.  D.  his  damages  aforesaid,  to  the  said 

£— — ,  and  also  £ for  his  said  costs  by  the  court  here  adjudged  to 

the  plaintiff;  which  said  damages  and  costs  in  the  whole  amount  to 

£ :  And  let  the  said  C.  D.  be  acquitted  of  the  damages  so  remitted 

as  aforesaid,  &c. 

{^Insert  the  usual  marginal  note  as  directed  at  foot  qffbrm,  ante, 
241.] 


(    764    )  [book  X. 


CHAPTER  XII. 

PLEA  OF  PAYMENT  OF  MONEY  INTO  COURT  AND 
PROCEEDINGS  ON  (a). 


1.  Plea  of  Payment  into  Court  (b). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

D.  "^     The  defendant,  by his  attorney  [or  "  in  person,"  &c.  as 

ats.  >  the  case  may  be.     If  pleaded  to  part  say,  "  as  to  £ ,  parcel 

JB.  3  of  the  money  claimed."    If  pleaded  to  one  of  several  counts  say, 

(a)  See  generally  2  Pr.  10th  ed.  1301  to  1312. 

(6)  This  form  is  given  by  the  C.  L.  P.  Act,  1852,  sect.  71  of  which  enacts, 
that  "  when  money  is  paid  into  court,  such  payment  shall  be  pleaded  in  all 
cases,  as  near  as  may  be,  in  the  following  form  (the  form  supra)  mutatis  mu- 
tandis." The  meaning  of  the  term,  "  as  near  as  may  be,"  is  only  to  autho- 
rize alterations  to  adapt  the  plea  to  the  names  of  the  parties,  the  sum  paid, 
and  the  like.  {Aston  v.  Perkes,  15  M.  &  W.  385 ;  3  D.  &  L.  655;  Key  v. 
Thimhlehy,  6  Exch.  692 ;  2  L.,  M.  &  P.  478 ;  20  L,  J.,  Exch.,  292.)  Any 
material  variance  from  the  form  given  by  the  statute  would  make  the  plea 
bad.    (Id.) 

By  sect.  70,  "  It  shall  be  lawful  for  the  defendant  in  aU  actions  (except 
actions  for  assault  and  battery,  false  imprisonment,  libel,  slander,  malicious 
arrest  or  prosecution,  criminal  conversation,  or  debauching  of  the  plaintiff's 
daughter  or  servant),  and  by  leave  of  the  court  or  a  judge,  upon  such  terms 
as  they  or  he  may  think  fit,  for  one  or  more  oi  several  defendants  to  pay  into 
court  a  sum  of  money  by  way  of  compensation  or  amends :  provided  that 
nothing  herein  contained  shall  be  taken  to  aifect  the  provisions  of  a  certain 
act  of  parliament  passed  in  the  session  of  parliament  holden  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  majesty,  intituled  'An  Act  to 
amend  the  Law  respecting  defamatory  Words  and  Libel.'  "  The  exception 
in  the  enactment  as  to  actions  for  assault  and  battery  does  not  extend  to  an 
action  for  an  assault  and  battery  on  the  plaintiff's  son.  (Newton  v.  Holford, 
6  Q.  B.  921  ;  2  D.  &  L.  554 ;  14  L.  J.,  Q.  B.,  9.)  If  payment  into  court  be 
pleaded,  in  one  of  the  excepted  cases,  and  issue  joined  thereon,  an  objection 
cannot  be  afterwards  taken  to  it.  {Aston  v.  Perkes,  15  M.  &  W.  385 ;  3  D. 
&  L.  655.)  It  may  be  added,  that,  notwithstanding  this  enactment,  in  an 
action  on  a  bond  within  the  4  &  5  Anne,  c.  16,  ss.  12,  13,  if  the  defendant  has 
not  paid  all  that  is  due  on  it,  he  should  apply  to  the  court  or  a  judge  under 
that  enactment  for  leave  to  bring  the  amount  owing  into  court,  with  costs,  and 
that  further  proceedings  be  stayed;  he  CAnnoiplead  such  payment  {England 
V.  Watson,  9  M.  &  W.  383 ;  1  Dowl.,  N.  S.,  398.)  Nor  can  he  plead  pay- 
ment of  money  into  court  in  an  action  on  a  bond  within  the  8  &  9  Will.  3, 
c.  11,  unless  it  be  the  whole  amount  of  the  penalty  for  which  the  plaintiff 
has  a  right  to  have  a  judgment:  (see  Bishop  of  L.  v.  M'Neil,  9  Exch.  490; 
23  L.  J.,  Exch.,  Ill;  Hodgkinson  v.  Wyatt,  1  D.  8r  L.  668  ;  13  L.  J.,  Q.  B., 
73.)  In  detinue  the  defendant  cannot  plead  payment  of  money  into  court  in 
satisfaction  of  the  value  of  the  goods.  {Allan  v.  Dunn,  1  H.  &  N.  572 ;  see 
Croa^ld  v.  Such,  8  Exch.  159.)    By  the  6  &  7  Vict  c.  96,  s.  2,  referred  to  in 
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"  as  to  the count  of  the  declaration"],  brings  into  court  the  sum 

of  £ ,  and  says  that  the  said  sum  is  enough  to  satisfy  the  claim  of 

the  plaintiff  in  respect  of  the  matter  herein  pleaded  to. 


2.  Summons  by  one  or  more  of  several  Defendants  for  Leave  to  pay 
Money  into  Court  (a). 

B.  y.  D. ")     [Formal  parts  as  ustudl  "  to  show  cause  why  the  de- 
and      >fendant  E.  F.  shall  not  have  leave  to  pay  into  court 

others,   j  £ ."  [If  upon  a  particular  count,  say,  "  upon  the 

count  of  the  declaration  in  this  action."] 


3.  Judgei's  Order  thereon  (a). 

B.y.D.^     [Formal parts  as  usual.']     "  I  do  order  that  the  defend- 

and      >  ant  E.  F.  have  leave  to  pay  into  court  £ [upon  the 

others,   j count  of  the  declaration  in  this  cause].     [The  judge 

may  impose  such  terms  upon  the  defendant  obtaining  the  order  as  he 
may  think  fit,  one  of  such  terms  may  be  this,  viz.,  "  the  said  E.  F. 
undertaking  that  the  plaintiff  shall  be  placed  in  the  same  situation  as 
to  costs  and  otherwise  as  if  the  other  defendants  had  joined  in  paying 

the  above  enactment,  in  an  action  against  a  newspaper  or  other  periodical 
publication,  the  defendant  may  plead  that  it  was  inserted  without  malice  and 
without  neglect,  and  may  pay  money  into  court  as  amends. 

As  to  the  effect  of  this  plea  of  payment  into  court,  as  an  admission  of  the 
cause  of  action,  and  what  it  puts  in  issue,  &c.,  see  2  Pr.  10th  ed.  1309; 
Goolby  v.  Goolby,  26  L.  J.,  Excb.,  29 ;  Perren  v.  The  Monmouthshire,  8fc. 
Railw.  Co.,  22  L.  J.,  C.  P.,  162;  Story  v.  Finnis,  6  Exch.  123;  20  L.  J., 
Exch.,  144;  Schreger  v.  Garden,  21  L.  J.,  C.  P.,  135.  The  latter  decision 
seems  at  variance  with  that  of  Leyland  v.  Tancred,  19  L.  J.,  Q.  B.,  313. 

It  may  be  added,  that  where  the  action  is  for  a  debt  under  20^.,  and 
recoverable  in  a  county  court,  and  the  case  is  not  one  in  which  the  superior 
court  has  concurrent  jurisdiction,  it  may  be  advisable  not  to  plead  the  pay- 
ment of  it  into  court,  but  to  suffer  a  judgment  by  default  as  to  it,  seeing, 
that  by  pleading  that  plea,  the  plaintiff  might  take  the  money  out  of  coiu-t 
and  thus  get  his  costs,  which  he  might  not  otherwise  do  on  a  judgment  by 
default  The  plaintiff  might,  however,  immediately  after  signing  such 
judgment,  waive  all  right  to  costs,  and  issue  execution  for  the  amount  as  to 
which  the  judgment  is  suffered,  provided  he  enters  a  nol.  pros,  to  the  residue 
of  his  claim,  if  more  than  that  amoimt 

(a)  By  the  C.  L.  P.  Act,  1852,  sect.  72,  "  No  rule  or  judge's  order  to  pay 
money  into  court  shall  be  necessary  except  in  the  case  of  one  or  more  of 
several  defendants,  but  the  money  shall  be  paid  to  the  proper  officer  of  each 
court,  who  shall  give  a  receipt  for  the  amount  in  the  margin  of  the  plea,  and 
the  said  sum  shall  be  paid  out  to  the  plaintiff  or  to  his  attorney,  upon  a 
written  authority  from  the  plaintiff,  on  demand."  Before  this  enactment  it 
was  the  practice  not  to  allow  one  of  several  defendants  to  pay  money  into 
court,  unless  under  peculiar  circumstances  and  on  special  terms:  (see  Hay 
V.  Panchiman,  2  W.  Bla.  1029.)  No  order  will  in  general  be  made  unless 
the  defendant  applying  for  it  will  undertake  to  pay,  or  pay,  the  costs  of  a 
discontinuance  against  the  other  defendants,  in  the  event  of  plaintiff  resolv- 
ing to  discontinue.  It  may  be  added,  that  where  there  are  several  actions, 
and  a  defendant  in  one  pays  money  into  court,  the  defendant  in  the  other 
may  obtain  an  order  to  make  such  payment  a  payment  in  the  action  against 
him.  {Rendel  v.  Malleson,  16  M.  &  W.  828 ;  Beaumont  v,  Greathead,  2  M. 
&  W.  494;  and  see  Newton  v.  Blunt,  3  C.  B.  683.) 


766     Plea,  ^c.  of  Payment  of  Money  into  Court,    [book  x. 

in  the  money,"  or  "  undertaking  to  pay  the  plaintifTs  costs  of  dis- 
continuing against  the  other  defendants,  in  the  event  of  his  electing  to 
do  so."] 

4.  Authority  Jrom  Plaintiff  to  get  the  Money  out  of  Court  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D,  defendant 

I  hereby  authorize  Mr.  P.  A.,  my  attorney  herein,  to  receive  out  of 
court  on  my  behalf  the  money  which  the  defendant  [or  "  the  defendant 
E.  JF*."]  has  paid  in  herein.     Dated . 

To  Mr.  P.  A.  A.  B.  of . 


6.  Replication  to  Plea  of  Payment  into  Court  of  Acceptance  of  the 
Sum  in  Satisfaction  where  that  Plea  alone  is  pleaded  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

B.  "^      The  plaintiff  accepts  the  said  £ (the  amount  paid  into 

V.  >  court)  in  full  satisfaction  and  discharge  of  the  causes  of  action  in 
D,  J  the  declaration  mentioned. 


9.  The  like,  where  another  Plea  w  pleaded,  and  Plaintiff  intends  pro- 
ceeding to  Trial  on  that  Plea,  and  accepts  Money  out  of  Court 
in  Satisfaction  of  Cause  of  Action  to  which  Plea  of  Payment 
into  Court  is  pleaded  {b). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d. . 

B,  "%  The  plaintiff  joins  [or  "  takes"]  issue  upon  the  defendant's  first 
V.  >  plea.  [If  there  be  other  pleas,  reply  to  them  accordingly  .'\  And 
D.  3  as  to  the  defendant's  [second]  plea,  the  plaintiff  accepts  the  said 

£ (the  sum  paid  into  court)  in  full  satisfaction  and  discharge  of 

the  causes  of  action  in  respect  of  which  it  has  been  paid  in  [or  "  of  the 
claim  of  the  plaintiff  in  respect  of  the  matter  to  which  that  plea  is 


(o)  The  72nd  sect  of  the  Act,  supra,  requires  this  written  authority  to 
enable  his  attorney  to  receive  the  money.  By  r.  11  of  H.  T.  1853,  "No 
affidavit  shall  be  necessary  to  verify  the  plaintiff's  signature  to  the  written 
authority  to  his  attorney  to  take  money  out  of  court,  unless  specially  required 
by  the  master." 

(b)  By  the  C.  L.  P.  Act,  1852,  s.  73,  "The  plaintiff,  after  the  delivery  of 
a  plea  of  payment  of  money  into  court,  shall  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  court  in  full  satisfaction  and  dis- 
charge of  the  cause  of  action  in  respect  of  which  it  has  been  paid  in,  and  he 
shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit,  and,  in  case  of  non- 
payment thereof  within  forty-eight  hours,  to  sign  judgment  for  his  costs  of 
suit  so  taxed :  or  the  plaintiff  may  reply  that  the  sum  paid  into  court  is  not 
enough  to  satisfy  the  claim  of  the  plaintiff  in  respect  of  the  matter  to  which 
the  plea  is  pleaded ;  and,  in  the  event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  entitled  to  judgment  and  his  costs  of 
suit."  As  to  the  costs  on  this  plea  in  general,  see  2  Pr.  10th  ed.  1307 ; 
R.  H.  1853,  r.  12 ;  Rumhelow  v.  Whalley,  2  L.,  M.  &  P.  245 ;  Harrison  v. 
Wait,  16  M.  &  W.  316;  4  D.  &  L.  519;  M'Lean  v.  Phillips,  7  C.  B.  817;  6 
D.  &  L.  697. 
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pleaded"]  ;  therefore  as  to  those  causes  of  action  [or  "  that  part  of  the 
plaintiff's  claim"]  the  plaintift' is  satisfied :  And  to  try  the  said  issue  [or 
"  issues"]  above  joined  between  the  said  parties,  let  a  jury  come,  &c. 


7.  77ie  like,  where  otJier  Pleas  are  pleaded  and  Plaintiff  accepts  the 
Sum  in  Satisfaction,  ard  intends  to  proceed  no  further,  entering 
a  Nolle  Prosequi  to  that  Part  of  his  Claim  to  which  those  Pleas 
are  pleaded  (a). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

The day  of ,  a.d. . 

JB.  "J      The  plaintiff  as  to  the  defendant's plea  accepts  the  said 

V.  >  £ (the  sum  paid  in)  in  full  satisfaction  and  discharge  of  the 

J),  y  causes  of  action  [or  "  of  the  claim  of  the  plaintiff  in  respect  of  the 
matter"]  to  which  that  plea  is  pleaded,  and  ne  says  that  he  will  not 
further  prosecute  his  suit  against  the  defendant  in  respect  of  the  residue 
of  the  causes  of  action  [or  "  plaintiff's  claim"]  in  the  declaration  men- 
tioned ;  therefore  as  to  the  said  residue  of  the  said  causes  of  action  [or 
"claim"]  let  the  defendant  be  acquitted  and  go  thereof  without  day,  &c. 


8.  Replication  that  the  Sum  paid  in  is  not  enough  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of  — — ,  a.d. . 

B.  ■)  The  plaintiff  says,  that  the  said  sum  so  brought  into  court 
V.  >  by  the  defendant  is  not  enough  to  satisfy  the  claim  of  the 
J).  J  plaintiff.  [If  any  other  plea  be  pleaded  besides  that  of  payment 
into  court,  it  must  be  replied  to  accordingly  in  the  order  in  which  it  is 
pleaded,  and  in  that  case  the  replication  to  tlie  plea  of  payment  into 
court  must  be  limited  to  thatplea.'\ 


9.  Judgment  for  Plaintiff,  for  Defendant's  not  paying  the  Costs 
after  Forty-eight  Hours  from  Taxation  (c). 

[Copy  the  declaration,  plea  or  pleas  and  replication  with  nolle 
prosequi  as  to  residue,  if  any,  and  then  proceed  thus:']   And  the 

plaintiff's  costs  of  suit  were  afterwards  taxed  at  £ ,  and  although 

forty-eight  hours  after  such  taxation  have  elapsed,  yet  the  said  £ , 

or  any  part  thereof,  hath  not  been  paid  to  the  plaintiff:  Therefore  it 
is  considered  that  the  plaintiff  recover  against  the  defendant  the  said 
£ for  his  said  costs. 

[Insert  the  usual  marginal  note,  as  directed  at  the  foot  of  the  form, 
ante,  241.] 

(a)  In  this  case  the  defendant  will  be  entitled  to  the  costs  of  that  part  of 
the  declaration  and  plea  or  pleas  to  which  the  nol.  pros,  is  entered:  (see 
Goodee  v.  Goldsmith,  2  M.  &  W.  202  ;  5  Dowl.  288  ;  Emmott  v.  Standen,  3  M. 
&  W.  497  ;  6  Dowl.  591.) 

(6)  See  C.  L.  P.  Act,  1852,  s.  73,  ante,  766.  It  should  be  observed  that  this 
replication  can  rarely  be  properly  replied  where  the  plea  of  payment  into 
court  is  as  to  a  particular  sum. 

(c)  See  the  73rd  sect,  of  the  Act,  ante,  766,  by  which  this  judgment  may 
be  signed. 
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10.  Judgment  for  Defendant  cohere  Money  paid  into  Court  as  to 
part,  and  Defence  pleaded  to  rest,  and  Plaintiff  took  the  former 
out  of  Court  in  Satisfaction,  and  proceeded  to  Trial  on  the  latter, 
on  which  Verdict  found  for  Defendant. 

[Proceed  as  usual  on  a  judgment  for  defendant,  see  form,  ante, 
246,  and  then  thus ;]  Therefore  it  is  considered  that  the  plaintiff  take 

nothing  by  his  said  writ  except  the  said  £ so  accepted  and  taken 

out  of  court  by  him  as  aforesaid,  and  his  costs  of  suit  in  that  behalf, 
and  that  the  defendant  do  go  thereof  without  day,  &c.,  except  as  afore- 
said, and  that  the  defendant  do  recover  against  the  plaintiff  £ for 

his  costs  of  defence  over  and  above,  and  after  allowing  to  the  plaintiff 

his  said  costs  of  suit  in  respect  of  the  said  £ ,  which  have  been 

taxed  and  allowed  by  the  court  here  to  the  plaintiff  at  £ . 


11.  Execution  for  Plaintiff  for  Costs  where  he  takes  the  Money  out 
in  Satisfaction. 

The  same  as  in  ordinary  cases. 


CHAP.  XIII.] 


CHAPTER  XIII. 

STAYING  PROCEEDINGS  (a). 


1.  Order  for  Stay  of  Proceedings  on  Payment  of  Debt  and  Costs  (b). 

B.  ■)      Upon  hearing  the  attornies  [or  "  agents"]  on  both  sides,  I 

V.   >  order  that  upon  payment  of  £ ,  the  debt  for  which  this  action 

2).  J  is  brought,  together  with  costs  to  be  taxed  and  paid,  all  further 
proceedings  in  this  cause  be  stayed.  [Somitimes  the  order  is  dravm 
up  so  as  to  make  it  absolutely  binding  on  the  defendant  to  pay  the  debt 

and  costs.']    Dated . 

(Judge's  or  baron's  signature.) 


2.  Summons  to  show  Cause  why,  on  Payment  of  a  Sum,  the  Action 

should  not  be  stayed,  and  why,  in  case  of  Plaintiff  not  accepting 
it,  fie  should  not  pay  Defendant's  subsequent  Costs  if  he  after- 
wards accepts  it  (c). 

J3.  '\      [Formal parts  asustud]  "to  show  cause  why,  upon  pajrment 

V.   >  to  the  plaintiff  of  £ ,  together  with  the  costs  to  be  taxed,  all 

D.  J  further  proceedings  in  this  action  shall  not  be  stayed ;  or  why,  in 
the  event  of  the  plaintiff  refusing  to  accept  the  same,  and  the  defend- 
ant paying  the  same  into  court,  and  the  plaintiff  then  taking  out  the 
same  in  full  satisfaction,  or  proceeding  to  trial,  and  not  recovering 
more,  he  should  not  pay  to  the  defendajit  his  costs  subsequent  to  this 
application." 

3.  Entry  of  Judgment  on  a  Judges  Order  for  staying  Proceedings 

on  Payment  of  Debt  and  Costs,  with  Liberty  to  sign  Judgment  if 
not  paid. 

See  the  form,  ante,  480. 


4.  Summons  to  stay  an  Action  of  Trover  or  Detinue  on  delivering  up 
all  except  certain  Deeds,  Sfc.(d). 

[Formal  parts  as  usual]  "  to  show  cause  why,  on  delivery  to  the 
plaintiff  or  his  attorney  of  the  deeds,  papers  and  parchments  and  chattels 
for  which  this  action  is  brought  (excepting  an  indenture  of  lease  dated 
,  and  an  assignment  indorsed  thereon  dated ),  and  on  pay- 
ment of  one  shilling  damages  and  costs  to  be  taxed,  all  further  pro- 

(a)  See  in  general  2  Pr.  10th  ed.  1313  to  1329. 

(b)  See  as  to  this  order,  2  Pr.  10th  ed.  1313. 

(c)  See  as  to  this  summons,  2  Pr.  10th  ed.  1318. 
(J)  See  2  Pr.  10th  ed.  1317. 

LL 
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ceedings  in  this  action  should  not  be  stayed ;  or  why,  in  the  event  of 
the  plaintiff  refusing  to  accept  the  same,  the  same  should  not  be  struck 
out  of  the  declaration  if  the  plaintiff  does  not  recover  in  respect  of  any 
other  deed:-,  papers,  parchments  or  chattels  besides  those  offered  to  be 
delivered  up,  or  greater  damages  than  one  shilling  in  respect  of  those 
deeds,  papers,  parchments  or  chattels,  the  plaintiff  should  not  be  subject 
to  the  costs  of  the  action." 


5.  Affidavit  of  one  of  several  Plaintiffs  in  support  of  Application  to 
have  his  Name  struck  out  of  the  Proceedings  (a). 

[Entitle  it  as  usual  in  tfie  court  and  cause."] 

I,  A.  B.  of ,  in  the  county  of ,  [gentleman,]  one  of  the 

plaintiffs  named  in  the  writ  of  summons  issued  in  this  cause,  make  oath 
and  say  as  follows,  that  is  to  say  : — 

1.  I  have  seen  the  copj^of  the  above-mentioned  writ,  which  I  have 
been  informed  and  verily  believe  was  served  on  the  above-named 
C.  J).,  and  a  copy  whereof  is  hereunto  annexed,  marked  (A)  [or  "  that 
the  copy  writ  of  summons  hereunto  annexed,  marked  (A),  was,  as  I  have 
been  informed  and  verily  believe,  served  upon  the  above-named  C.  D., 
as  one  of  the  defendants  in  this  action."] 

2.  I  never  authorized  Mr. ,  who  appears  by  the  indorsement  on 

the  said  copy  of  the  said  writ  to  be  the  attorney  for  the  plaintiffs  in 

this  action,  or  Messrs. ,  his  agents,  or  either  of  them,  or  any  or 

either  of  the  above-named  plaintiffs,  or  any  other  person  or  persons 
whomsoever,  to  make  use  of  my  name  as  one  of  the  plaintiffs  in  this 
action :  And  ray  name  has  been  inserted  in  the  said  writ  as  one  of  the 
plaintiffs  entirely  without  my  consent  or  authority  and  against  ray 
will. 

[If  the  application  be  made  after  declaration  the  affidavit  should  be 
altered  accordingly  to  meet  the  case.'\ 

Sworn  [&c.  as  usual,  see  post,  '^Affidavits."'] 


6.  Summons  to  strike  out  of  the  Proceedings  the  Name  of  one  of  the 
Plaintiffs. 

B.  and  others  ^       Let  the  plaintiffs  E.  F.,  G.  H.  and  /.  K.  {the  names 
V.  i  ^f  '^^  other  plaintiffs),  their  attorney  or  agent,  and 

D.  S  also  the  defendants,  their  attorney  or  agent,  attend 

me  at  my  chambers,  in  Rolls  Garden,  on  next,  at  of  the 

clock  in  the noon,  to  show  cause  why  the  name  of  the  plaintiff 

A,  B.  should  not  be  struck  out  of  the  writ  of  summons  and  all  subse- 
quent proceedings  in  this  action  [or  "  and  why  all  further  proceedings 
herein  should  not  be  stayed  until  the  said  A.  B,  is  indemnified  to  the 
satisfaction  of  one  of  the  masters  against  the  defendant's  costs"] :  [And 
why  the  said  plaintiffs  E.  P.,  G.  H.  and  /.  K.  {repeat  the  names  of  the 
otner  plaintiffs),  or  Mr.  E.  F.  their  attorney,  should  not  pay  to  the 
said  A.  B.,  or  to  Mr.  /.  K.  his  attorney,  his  costs  of  and  incident  to 
this  application.]  * 

Dated  this day  of ,  18—. 

{Judges  signature.) 


(a)  See  2  Pr.  10th  ed.  1324.    See  forms  in  ejectment,  Cole,  809,  810. 
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7.  Order  for  Indemnity  to  a  Plaintiff  against  Costs. 

[Formal  parts  as  usual]  "  I  do  order  all  further  proceedings  in  this 
action  by  the  plaintiffs  be  stayed  until  the  plain titTs  JE.  F.,  G.  H.  and 
1.  K.  [state  the  names  of  the  other  plaintiffs]  shall  have  given  to  the 
plaintiff'  A.  B.  such  security  a^inst  the  costs  of  this  action  on  both 
sides  as  one  of  the  masters  shall  approve  of:  [And  I  do  order  that  the 
plaintiffs  {repeat  the  names  of  the  other  plaintiffs)  do  pay  to  the  said 
A.  B.  his  costs  of  and  incident  to  this  application,  and  of  such  security 
to  be  g^ven  as  aforesaid,  to  be  taxed  by  the  master,  j" 


8.  Bond  of  Indemnity  to  a  Plaintiff  against  Costs. 

Know  all  men  by  these  presents,  that  \ve  E.  F.  of ,  G.  H.  of 

,  and  /.  K.  of ,  are  held  and  firmly  bound  to  ^.  B.  of 

in  the  sum  of  £  - ,  to  be  paid  to  the  said  A.  B.  or  his  certain  attorney, 
executors,  administrators  or  assigns,  for  which  payment  to  be  well  and 
truly  made  we  bind  ourselves  jointly  and  severally,  and  our  and  each 
of  our  heirs,  executors  and  administrators,  firmly  by  these  presents, 
sealed  with  our  seals.     Dated  this day  of ,  a.d.  18 — . 

Whereas  an  action  has  been  commenced  and  is  now  pending  in  her 
majesty's  court  of  Q.  B.  ["  C.  P."  or  "  Exch."],  in  the  names  of  the 
said  A.  B.  and  the  above-bounden  E.  F.  against  C.  D. :  And  by  an 

order  of  the  Hon.  Mr.  Justice  [or  "  Baron"]  ,  dated  ,  and 

made  in  the  said  action  upon  the  application  of  the  said  A.  B.,  it  was 
ordered  that  all  further  proceedings  in  the  said  action  by  the  claimants 
should  be  stayed  until  the  said  E.  F.  should  have  given  to  the  said 
A.  B.  such  security  against  the  costs  of  the  said  action  on  both  sides  as 
one  of  the  masters  should  approve  of:  And  whereas  the  said  E.  F., 
and  the  above-bounden  G.  H.  and  /.  K.  as  sureties  for  the  said  E.  F., 
have  agreed  to  give  such  indemnity  by  entering  into  the  above-written 
bond  or  obligation  with  the  condition  hereunder  written,  and  the  said 

indemnity  hath  been  approved  of  by ,  esq.,  one  of  the  said  masters: 

Now  the  condition  of  the  above-^vritten  bond  or  obligation  is  such 
that  if  the  above-bounden  E.  F.,  G.  H.  and  /.  K.,  or  some  or  one  of 
them,  or  the  heirs,  executors  or  administrators  of  them,  or  of  some  or 
one  of  them,  do  and  shall  save  harmless  and  keep  indemnified  the  said. 
A.  B.,  his  heirs,  executors,  administrators  and  assigns,  and  his  and 
their  lands  and  tenements,  goods  and  chattels,  of,  from  and  against 
all  costs  in  the  said  action,  and  all  costs  of  or  occasioned  by  any 
reference  to  arbititition  therein,  and  of  any  award  thereon,  on  both 
sides  respectively,  and  all  judgments,  rules,  orders,  executions,  attach- 
ments, actions,  suits,  claims  and  demands  whatsoever,  touching  or 
relating  to  any  such  costs,  or  any  part  thereof  respectively,  and  from 
all  losses,  claims,  costs,  charges  and  expenses,  which  he  or  they  respec- 
tively may  bear  or  incur  by  reason  of  the  non-payment  of  any  such 
costs  as  aforesaid,  then  the  above-written  bond  or  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 


ll2 
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9.  Affidavit  to  stay  Proceedings  against  an  Officer  of  County  Court 
under  9  ^  10  Vict.  c.  96,  *.  118  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

cA.  B.  plaintifiF, 
Between  <  and 

t  C.  D.  and  E.  F.  defendants. 

C.  D.  of ,  one  of  the  above-named  defendants,  make  oath  and 

say  as  follows,  that  is  to  say, 

1.  I  am  the {state  the  nature  of  his  office)  of  the  county  court 

of ,  holden  at ,  under  the  9  &  10  Vict.  c.  95,  and  the  other 

acts  of  parliament  in  that  behalf,  and  one  of  the  above-named  defend- 
ants. 

2.  I,  as  such  officer  of  the  said  court,  bona  fide  took  in  execution 

certain  goods  and  chattels  at ,  in  the  county  of ,  under  certain 

process  issued  from  the  said  county  court,  a  copy  of  which  is  hereunto 
annexed  marked  (A)  [annex  a  copy"]. 

3.  After  I  had  so  taken  in  execution  the  said  goods  and  chattels  as 
aforesaid,  and  before  the  same  were  sold  {let  this  agree  loith  thefacts)^ 

that  is  to  say,  on  ,  the  plaintiff,  he  not  being  the  party  against 

whom  the  said  process  issued,  claimed  the  said  goods  and  chattels,  and 
served  me  with  a  notice,  a  copy  of  which  is  hereunto  annexed  marked 
(B)  [annex  a  copy\ 

4.  After  I  was  served  with  the  said  notice,  that  is  to  say,  on , 

C.  C,  the  clerk  of  the  said  county  court,  upon  my  application,  he 
being  the  officer  charged  with  the  execution  of  such  process,  under  the 
118th  sect,  of  the  9  &  10  Vict.  c.  95,  duly  issued  a  summons  calling 
before  the  said  county  court  as  well  the  party  issuing  such  process  aa 
the  said  plaintiff,  and  a  copy  of  which  summons  is  hereunto  annexed 
marked  (C)  [annex  a  copy\ 

5.  The  said  summons  was  duly  served  on  the  plaintiff  on  the 

day  of last  [or  "  instant"]. 

6.  The  judge  of  the  said  county  court  adjudicated  upon  the  said 
claim,  and  made  an  order  in  respect  thereof,  a  copy  of  which  order  is 
hereunto  annexed  marked  (D)  [annex  a  copy^ 

7.  This  action  was  commenced  on  ,  and  is  brought  and  prose- 
cuted entirely  in  respect  of  such  claim,  and  for  the  taking  in  execution 
the  said  goods  and  chattels  as  aforesaid,  and  not  otherwise. 

8.  The  plaintiff  declared  herein  on  ,  and  after  the  issuing  and 

service  of  the  said  summons  on  him. 


10.  Summons  to  stay  Proceedings  under  that  Enactment. 

J5, "^      Let  the  plaintiff's  attorney  [or  "agent"],  and  also  (the 

V.  ^  party  issuing  the  process  from,  the  county  court)  attend  me  at  my 

i>.  3 chambers,  Kolls  Gardens,  to-morrow  [or  "on  the  day  of 

next,  at o'clock  in  the  forenoon  {or  "afternoon")],  to  show 

cause  why  all  further  proceedings  in  this  cause  should  not  be  stayed 
under  the  9  &  10  Vict  c.  95,  s.  118,  this  action  being  brought  and 
prosecuted  in  respect  of  a  claim  made  to  [or  "  to  the  proceeds  or  value 
of]  certain  goods  [or  "chattels"]  taken  in  execution  under  process 

(a)  See  the  enactment  and  decisions  under  it,  2  Pr.  10th  ed.  1326 ;  and 
Pollock,  C.  C.  Pract.  125,  126. 
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issued,  on  the day  of last,  from  the  county  court  of , 

holden  under  the  said  act,  at  the  suit  of  the  said  ,  against  one 

,  and  the  clerk  of  the  said  county  court  having,  upon  the  applica- 
tion of  the  officer  charged  with  the  execution  of  such  process,  on  the 

day  of last,  issued  a  summons  under  the  said  section,  calling 

before  the  said  county  court  as  well  the  said  party  issuing  the  said 
process  as  the  said  plaintiff,  being  the  party  making  such  claim,  in 
order  that  the  said  county  court  might  adjudicate  thereon,*  [and  why 
the  plaintiff  should  not  pay  to  the  defendant  the  costs  of  all  proceedings 
had  in  or  upon  this  action  after  the  issuing  of  the  said  summons  as 
aforesaid,  and  also  the  costs  of  this  application  (a).J     Dated . 


11.  Summons  and  Order  under  7  Geo.  2,  c.  20,  s.  %f<yr  staying  Pro- 
ceedings in  Action  for  a  Mortgage  Debt,  dfc.  (b). 

[^Formal  parts  as  twuaZ,]  "  to  show  cause  why  it  should  not  be 
referred  to  one  of  the  masters  to  ascertain  and  compute  the  principal 
monies  and  interest  due  to  the  plaintiff  upon  the  mortgage,  and  for 
which  this  action  is  brought,  and  also  all  such  costs  as  the  plaintiff  may 
be  entitled  to  in  this  behalf  in  respect  of  such  mortgage,  and  why  upon 
payment  of  the  same  to  the  plaintiff,  or  his  attorney,  together  with  the 
costs  of  this  action  to  be  taxed,  the  money  so  paid  shall  not  be  deemed 
and  taken  to  be  in  full  satisfaction  and  discharge  of  such  mortgage, 
and  all  proceedings  in  this  action  stayed,  and  why  the  mortgaged 
premises,  and  the  plaintiff's  estate  and  interest  therein,  should  not  be 
assigned,  surrendered  or  reconveyed  at  the  costs  and  charges  of  the 
defendant,  to  such  persons  as  he  shall  appoint,  and  why  all  deeds, 
evidences  and  writings  in  the  custody  or  power  of  the  plaintiff,  relating 
to  the  title  of  such  mortgaged  premises,  should  not  be  delivered  up  to 
the  defendant,  or  to  such  person  or  persons  as  he  shall  for  that  purpose 
nominate  and  appoint." 

{An  order  may  be  readily  framed  from  the  terms  of  this  summons.) 


12.  Staying  Proceedings  in  Debt  on  Bail  Bond. 
See  ante,  382. 


18.  Staying  Proceedings  against  Bail  to  Action,  Sfc. 
See  ante,  408. 


14.  Staying  Proceedings  in  case  of  Adverse  Claims. 
See  the  next  chapter. 


(a)  Omit  from  the  asterisk,  if  no  proceedings  have  been  taken  since  the 
issuing  of  the  summons  from  the  county  court. 

(b)  See  as  to  this,  2  Pr.  10th  ed.  1315.     See  the  forms  as  to  staying  the 
proceedings  under  the  C.  L.  P.  Act,  1852,  sects.  222,  223,  ante,  553,  554. 
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CHAPTER  XIV. 

INTERPLEADER. 


Sect.  I. — At  the  Instance  of  Stakeholders,  SfC 774  to  779 

II. — At  the  Instance  of  a  Sheriff  and  other  Officers.  779  to  785 


Sect.  I.— At  the  Instance  of  Stakeholders,  &c.  (a). 

1.  Affidavit  by  Defendant  to  obtain  a  Rule  or  Order  to  require  a 
Claimant  to  appear,  Sfc.  {b). 

lu  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflp  and  C.  D.  defendant. 

I,  C.  D.  of ,  ,  the  above-named  defendant,  make  oath  and 

say  as  follows,  that  is  to  say, 

1.  On  or  about  the day  of last,  a  [pipe  of  wine  was  deli- 
vered by  the  above-named  plaintiff  to  me,  and  deposited  in  my  custody 
[state  under  what  circumstances  it  was  delivered  into  tJie  defendant's 
custody\  and  I  still  hold  the  same. 

2.  Whilst  I  so  had  the  same  in  my  custody,  viz.,  on  or  about  the 

day  of last,  I  was  served  with  the  following  notice  by  E.  F. 

of ,  that  is  to  say, \here  copy  the  notice,  if  any,  served  on  de- 
fendant by  E.  F.  claiming  the  goods,  or  if  none,  tlien  state  his  having 
claimed  the  goods.'\ 

3.  In  consequence  of  such  notice  I  do  not  know  to  whom  the  said 
pipe  of  wine  belongs,  or  to  whom  I  am  liable  for  the  same. 

4.  This  action  was  commenced  on  the day  of last,  and  the 

above-named  plaintiff  declared  herein  against  me  on  the day  of 

last,  in  an  action  of  trover   [or  "  assumpsit,"  or  "  debt,"  or 

"  detinue"],  for  and  in  respect  of  my  not  having  delivered  the  said 
pipe  of  wine  to  the  above-named  plaintiff. 

6.  The  declaration  herein  was  delivered  on  the  day  of 

last  [or  "  instant"],  and  I  have  not  pleaded  thereto. 

6.  I  do  not  claim  any  interest  whatever  in  the  said  [pipe  of  wine] 
or  the  subject-matter  of  this  action. 

7.  The  right  to  the  said  [pipe  of  wine]  and  subject-matter  of  this 
action,  at  the  time  of  the  commencement  hereof,  was  and  is  claimed  by 
the  said  E.  F.,  who  I  expect  will  sue  for  the  same,  as  I  [here  state 


(o)  See  as  to  an  interpleader  in  this  case  in  general,  2  Pr.  10th  ed.  1330 
to  1338. 

(b)  The  application  must  be  supported  by  an  affidavit  showing  the  pro- 
ceedings, the  claim,  and  that  the  defendant  does  not  claim  any  interest  in 
the  subject-matter  of  it.     It  should  also  deny  collusion  with  the  parties. 
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why  you  expect  he  will  do  so,  as  from  a  threat  or  notice,  or  otherwise : 
or  if  he  has  already  brought  an  action,  state  thatfact.^ 

8.  I  do  not  in  any  manner  collude  with  the  said  E.  F.  or  the  aboye> 
named  plaintiff. 

9.  I  am  ready  to  dispose  of  the  subject-matter  of  this  action,  in  such 
manner  as  this  honourable  court  or  any  judge  thereof  may  order  or 
direct. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."]  C.  D. 


2.  Affidavit  by  Claimant  in  support  of  his  Claim  (a). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  E.  F.  of , ,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  I  have  read  the  affidavit  of  the  defendant  sworn  in  this  cause  on 

2.  The  pipe  of  wine  therein  referred  to  is  my  property  as  I  verily 
believe,  and  I  claim  it  as  such. 

3.  [^Here  state  shortly  the  nature  of  the  claim,  as  thus ;')  On  

last  I  purchased  the  said  pipe  of  wine  from  one ,  who  then  carried 

on  business  as  a  wine  merchant  at ,  in  the  county  of . 

■   4.  After  I  so  purchased  the  same  I  left  it  with  one  ,  of , 

for  safe  custody,  who,  as  I  have  been  informed  and  believe,  delivered 
the  same  to  the  said  defendant. 

.5.  Such  delivery  took  place  without  my  knowledge  or  consent. 

6.  I  on last  [or  "  instant"]  for  the  firet  time  discovered  that 

the  said  pipe  of  wine  had  been  left  with  the  defendant. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'] 


3.  Sule  Nisi,  for  Claimant  to  appear,  Sfc. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  a.d.  18 — . 

B.'\  Upon  reading  the  affidavit  of  C.  D.,  it  is  ordered,  that  the 
v.  > plaintiff,  upon  notice  of  this  rule  to  be  given  to  his  attorney,  and 
D.  J  E.  F.  in  the  said  affidavit  named,  upon  notice  of  this  rule  to  be 

given  to  him,  shall  upon  ,  the day  of instant,  show 

cause  to  this  court  why  the  said  E.  F.  should  not  forthwith  appear  and 
state  to  this  court  the  nature  and  particulars  of  his  claim  to  the  subject- 
matter  of  this  action,  and  maintain  or  relinquish  such  claim,  and  why 
the  defendant  should  not  be  paid  his  costs  of  aud  occasioned  by  this 
action  and  this  application,  to  be  taxed  by  one  of  the  masters  of  this 
court  or  by  such  parties  as  the  court  may  direct,  and  why  the  court 
should  not  make  such  order  thereon  as  to  it  shall  seem  fit,  pursuant  to 
the  statute  of  the  first  and  second  years  of  the  late  King  William  the 
Fourth,  c.  58 :  and  in  the  meantime,  and  until  this  court  shall  other- 
wise order,  let  all  further  proceedings  in  this  action  be  stayed.     Upon 

the  motion  of  Mr. . 

By  the  Court 

(a)  It  is  usual  and  proper  for  the  claimant  to  support  his  claim  by  an 
affidavit,  but  this  does  not  appear  to  be  absolutely  necessary :  (see  Powell 
V.  Lock,  3  Ad.  &  E.  315 ;  Angus  v.  Wootton,  3  M.  &  W.  310.)  Any  one  who 
can  depose  to  the  facts  on  his  behalf  may  make  the  afiSdavit :  (see  Webster 
v.  Delafield,  7  C.  B.  187.) 
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4.  JRule  absolute  thereon,  directing  a  feigned  Issue, 

In  the  Q.  B.  [or  «C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  a.d.  18 — . 

3.  ^     Upon  reading  the  rule  made  in  this  cause,  on  the day  of 

V.  > instant  [or  "last"],  the  affidavit  of  C.  B.,  the  affidavit  of 

D.  J  A.  B.  the  plaintiff,  and  the  affida^-it  of  E.  F.  in  the  said  rule 
named,  and  upon  hearing  counsel  for  the  plaintiff,  for  the  defendant, 
and  for  E.  F.  claimant,  it  is  ordered,  that  all  further  proceedings  in 
this  action  gainst  the  defendant  be  stayed,  and  *  that  the  said  plaintiff 
and  the  said  E.  F.  be  restrained  from  proceeding  against  the  said  de- 
fendant to  recover  the  [pipe  of  wine]  lor  "  £— — "]  for  which  this 
action  is  brought,  or  any  damages  for  or  in  respect  of  the  same :  And 
it  is  further  ordered,  that  the  said  defendant  do  retain  possession  of  the 
said  [pipe  of  wine]  until  the  further  order  of  the  court  hereia  [or 
"  forthwith  pay  into  the  hands  of  one  of  the  masters  of  this  court  the 

said  £ "] :  And  it  is  further  ordered,  that  the  said  plaintiff  and  the 

said  E.  F.  do  proceed  to  the  trial  of  an  issue,  to  inquire  whether  the 
said  [pipe  of  wine],  for  which  this  action  is  brought,  is  the  property  of 
the  said  plaintiff;  m  which  issue  the  said  plaintiff  is  to  be  plaintiff,  and 
the  said  E.  F.  is  to  be  defendant :  And  it  is  further  ordered,  that  the 
said  issue  shall  be  prepared  and  delivered  by  the  said  plaintiff  within 

days  from  the  date  hereof,  and  returned  by  the  said  E.  F.  within 

days,  and  shall  be  tried  at :  And  it  is  further  ordered,  that 

the  question  of  costs  and  all  further  questions  be  reserved  until  after 
the  trial  of  the  said  issue.  On  the  motion  of  Mr. for  the  defend- 
ant, Mr. for  the  plaintiff,  and  Mr. for  the  said  E.  F. 

By  the  CJourt. 


6.  Rule  of  Court  ordering  the  Claimant  to  be  made  Defendant  in  the 

Action. 

[As  in  the  "preceding  form,  to  the  *,  and  then  thus ;]  that  the  said 
E.  F.  do  make  himself  defendant  in  this  action  instead  of  the  now 
defendant  C.  D. :  And  it  is  further  ordered,  that  [&c.  The  court  unll 
here  order  the  subject-matter  of  the  action  to  be  brought  into  court,  or 
paid  or  disposed  of  in  such  manner  as  they  think  fit,  and  iciU  also 
make  an  order  as  to  costs;  see  the  preceding  form  (a).] 


6.  Affidavit  of  Service  of  Rule  where  the  third  Person  does  not 
appear,  in  order  to  bar  his  Claim  against  Defendant, 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I,  D.A.  of ,  make  oath  and  say,  that,  on  the day  of 

instant  [or  "  last"],  I  did  personally  serve  E.  F.  of with  a  true 

copy  of  the  rule  hereunto  annexed  [annex  it.  If  it  has  not  been  per- 
sonally served,  omit  the  word  "  personalljr,"  and  state  the  mode  of 
service  as  thus:  "by  leaving  the  same  for  him  with  a  son  (or  *  servant*) 
of  the  said  E.  F.,  then  residing  at  his  dwelling-house  in ."] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits. '] 

(a)  See  a  form  of  defendant's  undertaking  to  deliver  up  the  goods,  and 
barring  plaintiff  from  proceeding  on  the  trover  count  in  a  declaration,  4  B. 
&  Ad.  380. 
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7.  Bvle  of  Court  thereon,  barring  the  third  Person  of  his  Claim 
against  Defendant. 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

B.  'i     Upon  reading  the  rule  made  in  this  cause  on ,  the • 

V.  fday  of instant  [or  "last"],  the  affidavit  of  C.  D.,  and  the 

D.  3  affidavit  of  D.  A.,  gentleman,  and  upon  hearing  Mr.  ,  of 

counsel  for  the  plaintiff,  and  Mr. ,  of  counsel  for  the  defendant, 

and  E.  F.,  the  party  named  in  such  rule  and  affidavit,  not  appearing 
upon  the  said  rule  to  maintain  or  relinquish  his  claim,  as  therein 
ordered,  and  having  been  duly  served  with  such  rule,  it  is  ordered  and 
declared  by  this  court,  that  the  said  E.  F.,  and  all  persons  claiming 
from  or  under  him,  shall  be  and  they  are  hereby  for  ever  barred  from 
prosecuting  his  claim  mentioned  and  referred  to  in  the  said  rule  and 
affidavit  of  the  said  C.  D.  against  the  said  C.  D.,  his  executors  or 
administrators  [hereby  saving  nevertheless  the  said  E.  F.'s  right  or 
claim  against  the  plaintiff] :  And  it  is  further  ordered,  that  [&c.  TTie 
court  will  make  such  further  order  between  the  defendant  and  plaintiff, 
as  to  costs  and  other  matters,  as  they  may  think  fit."] 

By  the  Court. 

8.  Summons,  calling  on  the  Claimant  to  appear,  ^c.  as  to  his  Claim. 

B.  )  Let  the  plaintiff's  attorney  or  agent,  and  also  Mr.  E.  F.,  his 
V.  >  attorney  or  agent,  attend  me  at  my  chambers  in  Rolls  Garden 

B.J  to-morrow  [«r  "  on  the day  of instant,"  or  "next"], 

at o'clock  in  the  forenoon  [or  "  afternoon"],  to  show  cause  why 

an  order  should  not  be  made  for  the  said  E.  F.  to  appear  and  state  the 
nature  and  particulars  of  his  claim  to  the  subject-matter  of  this  action, 
and  maintain  or  relinquish  such  claim  ;  and  why  it  should  not  be 
referred  to  one  of  the  masters  to  tax  the  defendant's  costs  of  this  action ; 
and  why  such  costs,  when  taxed,  should  not  be  paid  to  the  defendant 
out  of  the  said  subject-matter  of  this  action  ;  and  why  all  further  pro- 
ceedings in  this  action  should  not  be  stayed,  and  why  the  said  E,  F. 
should  not  be  restrained  from  commencing  proceedings  against  the 
defendant  in  respect  of  the  subject-matter  of  this  action,  and  why  such 
other  order  should  not  be  made  herein  as  may  be  deemed  fit,  pursuant 
to  the  statute  1  &  2  Will.  4,  c.  58.     Dated . 


9.  Judge's  Order  thereon. 

See  the  form  of  the  rules,  supra,  Nos.  4  and  7,  from  which  an  order 
may  be  readily  framed. 

10.  Record  of  Proceedings  on  a  Feigned  Issue  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  to  wit.    Be  it  remembered,  that,  on ,  A.  B.,  the  plaintiff 

in  an  action  by  him  commenced  in  her  majesty's  court  of  Q.  B. 
I"  C.  P."  or  "  Exch.  of  Pleas"],  at  Westminster,  against  C.  D.,  by 
virtue  of  a  writ  of  summons  issued  out  of  the  said  court,  by  — ^ —  his 

(a)  As  to  the  necessity  for  this  record,  see  Dickonson  v.  Eyre,  7  Dowl.  721 ; 
Cooper  V.  Lead  Smelting  Company,  9  Bing.  631  ;  Levi  v.  Coyle,  2  DowL,  N.  S. , 
32.     It  seems  to  be  necessary  after  a  verdict  and  judgment  thereon. 

I.L5 


778  Interpleader^  [book  x. 

attorney,  declared  against  the  said  C  D.  in  tlie  said  action,  and  which 
declaration  was  to  the  tenor  following,  that  is  to  say :  In  the  Exch.  of 

Pleas,  The day  of ,  a.d. ,  to  wit,  A.  B.,  by his 

attorney,  complains  [&c.  copy  the  declaration  in  that  action'^ ;  and 
afterwards,  and  before  the  said  C.  D.  pleaded  in  the  said  action,  upon 

an  application  made  by  him  on to  the  Honourable  Mr.  Justice  [or 

"  Baron"] ,  and  by  virtue  of  the  statute  made  and  passed  in  the 

second  year  of  the  reign  of  his  late  majesty  King  William  the  Fourth, 
for  enabling  courts  of  law  to  give  relief  against  adverse  claims  made 
upon  persons  having  no  interest  in  the  subject  of  such  claims,  showing 
that  the  said  C.  J).  did  not  claim  any  interest  in  the  subject-matter  of 
the  said  action,  but  that  the  right  thereto  was  claimed  by  T.  C,  who 
was  expected  to  sue  for  the  same,  and  that  the  said  C.  D.  did  not  in 
any  way  collude  with  the  said  T.   C;   the  said    Mr.  Justice  [or 

"Baron"] did,  upon  hearing  the  attornies  for  tht-  said  A.  B.  and 

C.  D.  respectively,  and  for  the  said  T.  C,  and  upon  reading  the  affi- 
davit of  the  said  T.  C,  order  that  the  said  C.  D.  should  retain  the 
goods  for  and  in  respect  of  which  the  said  action  was  brought  till  fur- 
ther order,  and  that  the  said  A.  B.  and  the  said  T.  C,  should  proceed 

to  the  trial  of  a  feigned  issue  in  the  said  court  of ,  in  which  the 

said  T.  C.  should  be  the  plaintiff  and  the  said  A.  B.  should  be  the  de- 
fendant; and  that  the  question  to  be  tried  in  and  by  such  issue  should 
be,  whether  the  said  goods,  being  the  goods  for  which  the  said  action 
was  brought,  were  or  any  of  them  were  the  goods  of  the  said  T.  C, 
and  that  the  i*sue  should  be  prepared  and  delivered  bj'  the  said  T.  C. 
within  one  week  from  the  date  thereof,  and  should  be  returned  in 
[three]  days  to  be  tried  at  [the  sittings  after  the  then  present  Easter 

Term  tor  Middlesex] ;  and  the  said  Mr. by  the  said  order  reserved 

all  further  questions  as  to  costs,  including  the  charge  of  warehousing- 
room  payable  to  the  said  C.  D. ;  and  afterwards,  in  pursuance  of  the 

said  order,  to  wit,  on  ,  an  issue  was  made  up  and  entered  into, 

and  which  said  feigned  issue  was  to  the  tenor  following :  In  the  Exch. 
of  Pleas  [&c.  here  copy  feigned  issue  verbatim^ ;  and  afterwards,  on 

,  at  the  sittings  of  nisi  prius,  held  at  Westminster  Hall,  in  the 

county  of  Middlesex,  in  and  for  the  said  county,  the  said  issue  came  on 

to  be  tried  before  Sir ,  knight,  one  of  the  barons  of  the  said  coui*t 

of  Exchequer  of  Pleas  \or  "  one  of  the  justices  of  the  said  court  of 
Q.  B."  or  "  C.  P."],  and  a  jury  of  the  county  in  that  behalf; 
and  thereupon  then  and  there  came  as  well  the  said  T.  C.  as  the  said 
A.  B.,  by  their  respective  attornies,  aud  the  jurors  of  that  jury,  being 
duly  summoned  to  try  the  said  issue,  also  came,  who,  to  speak  the  truth 
of  the  matter  in  the  said  issue  contained  and  to  be  tried,  being  chosen, 
tried  and  sworn,  withdrew  from  the  bar,  there  to  consider  of  the  ver- 
dict to  be  by  thtm  given  of  and  upon  the  premises;  and  after  they  had 
considered  thereof  and  agreed  amongst  themselves,  they  returned  to 
the  bar,  there  to  give  their  verdict  in  that  behalf  for  the  said  A.  B. ; 
whereupon  the  said  T.  C,  being  solemnly  called,  came  not,  nor  did  he 
further  prosecute  his  suit  against  the  said  A.  B. ;  and  afterwards,  that 

is  to  say,  on ,  Sir ,  knight,  one  of  the  barons  of  the  said  court 

[or  "  one  of  the  justices  of  the  said  court"],  upon  application  made 
to  him  by  the  said  ^.  jB.  in  that  behalf,  upon  hearing  the  attornies 
for  the  said  C.  D.,  the  said  A.  B.  and  the  said  T.  C.  respectively, 
did  make  his  order,  whereby  he  ordered  that  the  said  goods  should 
be  forthwith  deliveied  up  to  the  said  A.  B.,  and  that  the  said  T.  C. 
should  pay  all  costs  of  and  occasioned  by  the  claim,  the  said  trial  of 
the  issue,  and  of  and  occasioned  by  that  application,  and  also  the 
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costs  of  the  said  action,  to  be  taxed  both  on  the  part  of  the  said 
A.  D.  and  of  the  said  C.  D.  therein  :  And  afterwards,  in  pursuance  of 

the  said  last-mentioned  order,  to  wit,  on  ,  the  costs  of  the  said 

A.  B.  by  him  expended  and  occasioned  to  him  by  the  said  claim,  by 
the  said  trial  of  the  said  issue,  and  by  the  said  last-mentioned  applica- 
tion, and  also  the  costs  by  him  expended  in  and  about  the  said  action, 
were,  according  to  the  course  and  practice  of  the  said  court,  taxed  at 

£ ;  and  the  costs  of  the  said  C.  D.  by  him  expended  and  occasioned 

to  him  by  the  said  claim,  and  by  the  said  last-mentioned  application, 
and  also  the  costs  by  him  expended  in  and  about  his  defence  to  the  said 
action,  were  then  also  according  to  the  practice  of  the  said  court  taxed 

at  £ ,  the  said  several  costs  being  so  taxed  by  E.  B.,  esquire,  one 

of  the  masters  of  the  said  court;  and  afterwards,  that  is  to  say,  on 

,  notice  of  the  said  allocatur  and  the  amount  thereof  was  given  to 

the  said  T.  C,  and  thereupon  the  said  several  rules  or  orders,  matters 
and  decisions,  at  the  prayer  of  the  said  A.  B.,  are  respectively  entered 
of  record  in  the  same  court  here,  according  to  the  statute  in  such  case 
made  and  provided. 


Sect.  II. — Ax  the  Instance  op  a  Sheriff  or  other 
Officers  (a). 

1.  Affidavit  on  behalf  of  Sheriff,  to  obtain  Relief  in  Execution  of 
Process  on  Goods  claimed  by  a  third  Party  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  and  C.  B. 

I,  B.  B.  of ,  in  the  county  of  — ,  officer  to  the  sheriff  of , 

make  oath  and  say  as  follows,  that  is  to  say, 

1.  Under  and  by  virtue  of  a  writ  of  fi.  fa.  which  appeared  to  me  to 
have  been  regularly  issued  out  of  this  honourable  court  in  this  action, 
directed  to  the  said  sheriff,  commanding  him  that  he  should  cause  to 
be  levied  of  the  goods  and  chattels  of  the  above-named  defendant 

£ ,  which  the  above-named  plaintiff  had  recovered  against  the  said 

defendant  in  this  honourable  court,  and  indorsed  to  levy  the  whole  [or 
"£ "],  besides  sheriff's  poundage,  officers'  fees,  and  other  inci- 
dental expenses  [as  in  indorsement],  ami  aUo  by  yifttte-of trtwirTant  of/ 
the_said^.sheF^..««ktttfid4ULJthe-AaiiLv^^  I  did,  on*^***"^ 

the day  of  instant  [or  "last"],  take  possession  of  certain  ^i^** 

goods  and  chattels  in  the  dwelling-house  of  the  above-named  defend- 
ant, situate  at ,  in  the  same  county,  and  the  said  goods  and  chattels 

still  remain  in  my  possession  as  officer  of  the  said  sheriff. 

2.  On  or  about  the day  of [instant],  I  was  served  with  a 

written  notice,  of  which  the  following  is  a  copy  [here  copy  the  notice 
by  the  third  person  to  the  sheriff  of  his  claim,  if  such  notice  was  given"] 

(a)  As  to  an  interpleader  in  this  case  in  general,  see  2  Pr.  10th  ed.  1338 
to  1348. 

(6)  This  application  must  be  supported  by  an  affidavit:  (see  Norlacote  v. 
Beauchamp,  1  M.  &  Sc.  158.)  If  the  sheriff  has  been  guilty  of  any  delay  in 
making  the  application,  the  affidavit  should  state  facts  accounting  for  it: 
(•ee  Cook  v.  Alkn,  2  Dowl.  11.)  The  affidavit  should,  it  seems,  deny  collu- 
sion :  (see  Cook  v.  Allen,  supra ;  sed  vide  Donniger  v.  Hinxman,  2  Dowl.  424  ; 
Dubbins  v.  Green,  Id.  509.) 
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\or  "  written  notice,  a  copy  whereof  is  hereunto  annexed  marked  (A)" 
(annexing  a  copy)  ]. 

3.  This  application  for  an  interpleader  order  is  made  to  this  honour- 
able court  solely  on  my  behalf  as  officer  to  the  said  sheriif,  at  my  own 
expense,  and  for  my  indemnity  only,  and  I  do  not  nor  does  the  said 
sheriff  in  any  manner  collude  with  the  said  £.  F.  or  with  the  above- 
named  plaintiff. 

Sworn  [&;c  (U  usual,  see  post,  "  Ajffidavits."'\  B.  B. 


2.  Affidavit  hy  Claimant  in  support  of  a  Claim  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  E.  F.  of ,  ,  make  oath  and  say  as  follows,  that  is  to 

say: — 

1.  The  goods  and  chattels  [or  if  part  only  claimed,  alter  the  affi- 
davit accordingly^  seized  by  the  sheriff  of ,  under  the  writ  of  iieri 

facias  in  this  cause,  and  referred  to  in  the  summons  herein,  were  on 

the day  of ,  a.d. ,  by  deed  bearing  that  date,  bona  fide 

sold,  transferred  and  assigned  to  me  by  the  above-named  defendant  for 

and  in  consideration  of  £ then  paid  by  me  to  the  said  defendant 

for  the  same.  \^Or  as  the  case  may  be.  The  affidavit  need  do  no  mare 
than  show  a  prima  facie  right  of  the  claimant  to  the  goods.  It  need 
not  in  general  enter  into  the  fuU  facts,  unless  indeed  the  parties  agree 
to  submit  the  question  in  dispute  to  the  Judge.] 

2.  I  claim  the  said  goods  and  chattels  so  sold,  transferred  and  as- 
signed to  me  as  my  property,  under  and  by  virtue  of  the  said  deed, 
and  I  verily  believe  them  to  be  mine. 

Sworn  [&c.  as  usual,  see  post,  "Affidavits."'] 


3.  Summons  by  Plaintiff  in  case  of  adverse  Claims. 

B.  "J      Let  the  plaintiff  and  Mr.  E.  F.  (the  claimant),  or  their  attor- 
V.  >  nies  or  agents,  attend  me  at  my  chambers  in  Rolls  Gardens, 

D.  J  Chancery  Lane,  to-morrow  [or  "  on instant"  or  "  next"], 

at of  the  clock  in  the  forenoon  [or  "  afternoon"],  to  show  cause 

why  they  should  not  appear  and  state  the  nature  and  particulars  of 
theu"  respective  claims  to  the  goods  and  chattels  seized  by  the  sheriff  of 

,  under  the  writ  of  fieri  facias  issued  in  this  cause,  and  maintain  or 

relinquish  the  same,  and  abide  by  such  order  as  may  be  made  therein, 
and  why  in  the  meantime  all  further  proceedings  should  not  be  stayed. 

Dated . 

(Judge^s  or  baron's  signature.) 


(a)  The  claimant  must,  it  seems,  support  his  claim  by  affidavit:  (see 
Powell  V.  Lock,  3  Ad.  &  E.  315  ;  ted  vide  Webster  v.  Delqfield,  7  C.  B.  187.) 
At  all  events  it  is  now  the  invariable  practice  to  require  it.  It  may  be  made 
by  any  party  who  can  depose  to  the  facts :  (see  Webster  v.  Delqfield.)  There 
is  no  occasion  for  any  affidavit  on  the  part  of  the  execution  creditcur :  (see 
Jngus  V.  Wootton,  3  M.  &  W.  310.) 
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4.  Order  thereon. 

B.  "^  Upon  hearing  the  attornies  or  agents  for  the  sheriff  of 
against  > ,  and  for  the  plaintiff  in  the  execution,  and  for , 

D.    J  the  claimant,  and  upon  reading  the  affidavit  of ,  I  do 

order,  that,  upon  payment  of  the  sum  of  £ into  court  by  the  said 

claimant,  or  upon giving  security  to  the  satisfaction  of  one  of  the 

masters  for  the  payment  of  the  same  amount  by  the  said  claimant  ac- 
cording to  the  directions  of  any  rule  of  court  or  judge's  order  to  be 
made  herein,  the  said  sheriflp  do  withdraw  from  the  possession  of  the 

foods  tind  chattels  seized  by  him  under  the  writ  of  fieri  facias  issued 
erein :  And  I  do  further  order,  that  in  the  meantime  and  until  such 
payment  shall  be  made,  or  such  security  be  given,  the  said  sheriff  con- 
tinue in  possession  of  the  said  goods  and  chattels,  and  the  said  claimant 
do  pay  possession  money  for  the  time  he  shall  so  continue,  unless  the 
said  claimant  shall  desire  the  said  goods  and  chattels  to  be  sold  by  the 
sheriff,  in  which  case  the  sheriff  is  to  sell  the  same  and  pay  the  proceeds 
of  the  sale,  after  deducting  the  expenses  thereof  and  the  possession 
money  from  this  date,  into  court  in  the  cause,  to  abide  further  order 
herein :  And  I  do  further  order,  that  the  parties  do  proceed  to  the  trial 

of  an  issue  in  the  Court  of in  which  the  said  claimant  shall  be 

the  plaintiff,  and  the  said  execution  plaintiff  shall  be  defendant,  and 
that  the  question  to  be  tried  shall  be  whether  the  goods  seized  under 
the  writ  of  fieri  facias,  or  any  part  thereof,  were  at  the  time  of  the 
seizure  by  the  sheriff  the  property  of  the  said  claimant  as  against  the 
said  execution  plaintiff:  And  I  further  order,  that  such  issues  shall  be 

prepared  and  delivered  by  the  plaintiff  therem  within from  this 

date,  and  be  returned  by  the  defendant  therein  within days,  and 

shall  be  tried  at :  And  I  direct  that  no  action  shall  be  brought 

against  the  sheriff  for  the  seizure  of  the  said  goods :  And  I  reserve  the 
question  of  costs,  and  of  repayment  of  the  said  possession  money,  and 
all  further  questions,  until  after  the  trial  of  the  said  issue.    Dated . 


6.  Interpleader  Issue  thereon  (a). 

In  the  Q.  B.  [«  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

to  wit.    A.  B.  affirms  and  C.  D.  denies,  that  certain  goods, 

on  the day  of ,  a.d. ,  seized  in  execution  by  the  sheriff 

of ,  under  a  writ  of  fieri  facias  tested  the day  of ,  a.d. 

,  and  issued  out  of  her  majesty's  court  of  Queen's  Bench  {or 

«  C.  P."  or  "  Exch.  of  Pleas"],  directed  to  the  said  sheriff,  for  the 
having  of  execution  of  a  judgment  of  that  court  recovered  by  the  said 
C  D.,  in  an  action  at  his  suit,  against  E.  F.,  were,  or  some  part  thereof 
was,  at  the  time  of  the  said  seizure,  the  property  of  the  said  A.  B.  as 
a^nst  the  said  C.  D. :  And  it  has  been  ordered  by  the  Honourable 

Mr.  Justice  [or  "  Baron"] ,  pursuant  to  the  statutes  1  &  2  Will.  4, 

c.  68,  and  1  &  2  Vict.  c.  45,  that  the  said  question  shall  be  tried  by  a 
jury :  Therefore  let  a  jury  come,  &c. 

(o)  The  formal  parts  of  this  form  are  framed  from  the  form  prescribed  by 
the  C.  L.  P.  Act,  1852,  sched.  6,  and  the  8  &  9  Vict.  c.  109.  As  to  the  form 
of  the  issue  in  general,  see  2  Pr.  10th  ed.  1345. 
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6.  The  like,  in  another  Form. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  185—. 

to  wit.    A.  B.,  bj'  D.  D.  his  attornej',  sues  C.  D.,  for  that  the 

sheriff  of ,  on ,  seized  in  execution  certain  goods  and  chattels, 

under  a  writ  of  fieri  facias  directed  to  the  said  sheriff,  sued  out  of  her 

majesty's  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  on ,  for 

havinff  execution  of  a  judgment  of  that  court  recovered  by  the  now 
defendant  in  an  action  at  his  suit  against  T.  J. ;  and  afterwards  the 
BOW  plaintiff  claimed  [part  of]  the  said  goods  and  chattels :  And  there- 
upon a  question  arose  whether,  at  the  time  of  the  said  seizure  by  the 
said  sheriff,  the  said  goods  and  chattels  so  seized,  and  claimed  by  the 
now  plaintiff,  or  any  part  thereof,  were,  at  the  time  of  the  said  seizure, 
the  property  of  the  now  plaintiff,  as  against  the  now  defendant;  and 
thereupon,  in  consideration  that  the  plnintiff,  at  the  request  of  the  de- 
fendant, paid  to  the  defendant  £5,  the  defendant  promised  the  plaintiff 
to  pay  him  £10  if  the  said  goods  and  chattels,  or  any  part  thereof, 
were,  at  the  time  of  the  said  seizure  by  the  said  sheriff,  the  property  of 
him  the  plaintiff  as  against  the  defendant ;  and  the  plaintiff  saith  that 
the  said  goods  and  chattels  were,  or  some  part  thereof  was,  at  the 
time  of  the  said  seizure  by  the  said  sheriff,  the  property  of  the  plaintiff, 
yet  the  defendant  hath  not  paid  the  said  £10,  and  'the  plaintiff  claims 
£10:  And  the  defendant,  by  D.  A.  his  attorney,  says  that  the  said 
goods  and  chattels  were  not,  nor  were  any  part  thereof,  at  the  time  of 
the  delivery  of  the  said  writ  to  the  said  sheriff  to  be  executed,  the 
property  of  the  plaintiff  as  alleged :  And  the  plaintiff  takes  issue  on  the 
defendant's  plea :  Therefore  let  a  Jury  come,  &c. 


7.  Interpleader  Bond. 

[The  obligatory  part  of  this  bond  is  as  ustud;  state  the  condition  as 
follows,  altering  it,  however,  to  meet  each  particular  case:'\  Whereas 
the  said  E-  J.  lately  recovered  a  judgment  of  her  majesty's  court  of 

Q.  B.  ["  C.  P."  or'"  Exch.  of  Pleas"]  against  T.  J.  for  £ ;  and 

for  having  execution  of  the  said  judgment  a  Mrit  of  fi.  fa.,  tested , 

was  issued  thereon  out  of  that  court,  directed  to  the  sheriff  of  F.,  who, 
under  the  said  writ,  seized  in  execution  certain  goods  and  chattels  as 
and  for  the  goods  and  chattels  of  the  said  T.  J.,  [part  of]  which  goods 

and  chattels  are  alleged  to  be  the  property  of  B.  L.  of :  And 

whereas  hy  an  inti-rpleader  order  of  the  Honourable  Mr.  Justice  [or 

'*  Baron"] ,  dated ,  on  the  application  of  the  said  sheriff,  in 

pursuance  of  the  statutes  in  such  case  made  and  provided,  it  was, 

amongst  other  things,  ordered  that  upon  the  payment  of  £ into 

court  by  the  said  B.  L.,  within days  from  the  date  of  the  said 

order,  or  upon  the  said  B.  i.'s  giving,  within  the  same  time,  securitj' 
to  the  satisfaction  of  one  of  the  masters  for  the  payment  of  the  same 
amount  by  the  said  B.  L.  according  to  the  directions  of  any  rule  of 
court  or  judge's  order  to  be  made  in  the  said  cause,  and  upon  pajTuent 

to  the  said  sheriff  of  the  possession  money  and  expenses  from  the 

days  of ,  a.d. ,  the  said  sheriff  should  withdraw  from  the 

fossession  of  the  goods  and  chattels  seized  by  him  under  the  said  writ, 
except  certain  goods  and  chattels  specified  in  a  certain  notice  of 
abandonment  theretofore  given  by  the  said  B.  L.  to  the  said  plaintiff, 
and  annexed  to  the  said  order ;]  and  that  unless  such  payment  should 
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be  made,  or  such  security  be  given,  within  the  time  aforesaid,  the  said 
sheriff  should  proceed  to  sell  the  said  goods  and  chattels  still  claimed 
by  the  said  JB.  L.,  and  pay  the  proceeds  of  such  sale,  after  deducting 
the  expenses  and  the  possession  money  from  the  date  of  the  said  order, 
into  court  in  the  said  cause,  to  abide  further  order  therein ;  and  that 

the  parties  should  proceed  to  trial  of  an  issue  of  the  court  of ,  in 

which  the  said  B.  L.  should  be  the  plaintiff,  and  the  said  E.  F.  the  de- 
fendant, and  that  the  question  to  be  tried  should  be  whether  at  the  time 
of  the  seizure  of  the  said  goods  and  chattels  seized  by  the  said  sheriff^ 
and  claimed  by  the  said  B.  L.,  or  any  of  them,  were  the  property  of 
the  said  B.  L.  [let  this  agree  with  the  order]  :  And  whereas  the  said 

B.  L.,  instead  of  paying  the  said  £ into  court,  has  elected  to  give 

the  security  required  by  the  said  order,  and  the  above-written  obliga- 
tion is  entered  into  for  the  purpose  of  such  security :  Now  the  condition 
of  the  above- written  obligation  is  such,  that  if,  upou  the  trial  or  deter- 
mination of  the  said  issue  so  directed  as  aforesaid,  the  verdict  or  other 
determination  of  the  said  issue  shall  be  in  favour  of  the  said  E.  J.,  and 
the  said  B.  L.,  P.  B.  and  F.  E.,  or  one  of  them,  their  or  one  of  their 
heirs,  executors  or  administrators,  shall  pay  or  cause  to  be  paid  unto 

the  said  E.  J,  the  sum  of  £ ,  or  a'less  amount  thereof,  according 

to  the  directions  of  any  rule  of  court  or  judge's  order  to  be  made  in 
the  matter  of  the  said  interpleader,  or  if,  upon  the  said  trial  or  other 
determination  of  the  said  issue,  the  verdict  or  other  deterniination,  as 
the  case  may  be,  shall  be  in  favour  of  the  said  B.  Z.,  then  this  obli- 
gation to  be  void  and  of  no  effect,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 


8.  Entry  of  Verdict  and  Proceedings  on  Record  (a). 

In  the  Q.  B.  f "  C.  P."  or  "  Exch.  of  Pleas."] 

This  entry  was  made  on  the day  of ,  a.d,  . 

Be  it  remembered,  that  on  the  day  of ,  a.d.  ,  the 

Hon.  Mr.  Justice  \or  "  Baron"] ,  upon  application  made  to  him  by 

,  esq.,  sheriff  of  the  county  of ,  in  pursuance  and  under  the 

provisions  of  the  statute  made  and  passed  in  the  session  of  parliament 
held  in  the  first  and  second  years  of  the  reign  of  his  late  majesty  King 
William  the  Fourth,  and  of  the  statute  made  and  passed  in  the  session 
of  parliament  held  in  the  first  and  second  years  of  the  reign  of  our  now 
lady  the  Queen,  did  upon  hearing  the  attornies  or  agents  for  the  said 
sheriff,  and  for  one  U.  Y.  and  one  C  F.  the  younger,  respectively, 
which  said  C.  F.  the  younger  had  theretofore  and  then  made  claim  to 
certain  goods  and  chattels  taken  in  execution  by  the  said  sheriff  under 
a  writ  of  fi.  fa.,  before  then  issued  out  of  her  majesty's  court  of  Q.  B. 
[*'  C.  P."  or  '*  Exch,  of  Pleas"],  and  directed  to  the  said  sheriff  for 
having  execution  against  the  goods  and  chattels  of  C.  F.  on  a  judg- 
ment obtained  by  the  said  H.  Y.  against  the  said  C  F.  in  that  court, 
in  an  action  brought  therein  by  the  said  H.  Y.  against  the  said  C.  F., 
did  make  his  order,  whereby  he  ordered  that  [let  what  follows  agree 

loith  the  interpleader  order'],  upon  payment  of  the  sum  of  £ into 

court  by  the  said  C.  F.  the  younger,  within days  from  the  date 

of  the  said  order,  or  upon  his  giving  within  the  same  time  security  to 
the  satis-faction  of  one  of  the  masters  of  the  said  court  for  the  payment 
of  the  same  amount  by  the  said  C.  F.  the  younger,  according  to  the 


(a)  See  as  to  this  entry,  2  Pr,  10th  ed.  1338. 
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directions  of  any  rule  of  court  or  judge's  order  to  be  made  therein,  and 
upon  pa5'nient  to  the  said  sheriff  of  the  intermediate  possession-money 
from  the  date  of  the  said  order,  the  said  sheriff  should  withdraw  from 
the  possession  of  the  said  goods  and  chattels  seized  by  him  under  the 
said  writ  of  fi.  fa.,  the  said  C  F.  the  younger  consenting  to  pay  three 
days'  possession-money  prior  to  the  date  of  the  said  order :  And  that, 
unless  such  payment  should  be  made  or  such  security  be  given  within 
the  time  aforesaid,  the  said  sheriff  should  proceed  to  sell  the  said  goods 
and  chattels,  and  pay  the  proceeds  of  the  sale,  after  deducting  the 
expenses  thereof  and  the  possession-money  from  the  date  of  the  said 
order,  into  court  in  the  said  action,  to  abide  further  order  therein :  And 
that  the  parties  should  proceed  to  the  trial  of  an  issue  of  the  said  court, 
in  which  the  said  C.  F.  the  younger  should  be  plaintiff,  and  the  said 
H.  Y.  should  be  defendant,  and  that  the  question  to  be  tried  should  be 
whether  the  said  goods  and  chattels  were  the  property  of  the  said  C.  F. 
the  younger,  at  the  time  of  the  seizure  of  the  same  by  the  said  sheriff: 
And  that  such  issue  should  be  prepared  and  delivered  by  the  plaintiff 
therein  within  a  fortnight  from  the  date  of  the  said  order,  and  should 
be  returned  by  the  defendant  therein  within  a  week,  and  should  be 
tried  at  the  next  assizes  for  the  county  of  S. :  And  the  said  Mr.  Justice 

[or  "  Baron"] did,  by  the  said  order,  reserve  the  question  of  costs 

and  all  further  questions  until  after  the  trial  of  the  said  issue.  And 
afterwards,  and  within days  from  the  date  of  the  said  first-men- 
tioned order,  on ,  the  said  C.  F.  the  younger  did,  in  pursuance  of 

the  said  order,  give  security  to  the  satisfaction  of ,  esq.,  one  of  the 

masters  of  this  court,  for  the  payment  of  the  said  £ :  And  after- 
wards, on  ,  at  the  assizes  holden  next  after  the  date  of  the  said 

order  at  C,  in  and  for  the  said  county  of  S.,  before  the  Right  Hon. 
Sir  /.  J.,  knight,  her  majesty's  chief  justice  assigned  to  hold  pleas  in 
her  majesty's  court  of  the  Bench,  the  said  C.  F.  the  younger,  and  the 
said  H.  Y.  did  proceed  to  the  trial  of  the  said  issue,  and  in  which  issue 
the  said  C.  F.  the  younger  was  the  plaintiff  and  the  said  H.  Y.  was 
the  defendant,  and  in  which  issue  the  question  was,  whether  the  goods 
and  chattels  were  the  property  of  the  said  C.  F.  the  younger,  at  the 
time  of  the  seizure  thereof  by  the  said  sheriff?  and  the  said  issue  came 
on  to  be  and  was  then  and  there  tried  by  a  jury,  in  that  behalf  sum- 
moned; and  which  said  jury,  being  sworn  to  try  the  matters  in  question 
in  the  said  issue,  upon  their  oath  did  say  that  the  said  ^oods  and 
chattels,  or  any  or  either  of  them,  were  not  the  property  of  the  said 
C.  F.  the  younger,  at  the  time  of  the  said  seizure  by  the  said  sheriff: 

And  afterwards,  that  is  to  say,  on ,  the  said  Sir  W.  E.  did  order 

that  the  said  C.  F.  the  younger  should  pay  to  the  said  H.  Y.  the  costs 
of  and  occasioned  by  the  said  claim  in  the  said  action,  and  the  costs  of 
the  said  order  and  consequent  thereon,  and  of  the  said  issue  directed  to 
be  tried  as  aforesaid,  such  costs  to  be  taxed,  and  that  the  bond  given 

by  the  said  C  F.  the  younger  (as  security  for  the  said  sum  of  £ 

as  aforesaid)  should  be  delivered  to  the  said  H.  F. :  And  afterwards, 

on  ,  the  said  costs  so  ordered  to  be  paid  as  aforesaid  were  dulj' 

taxed  and  allowed  by ,  esq.,  one  of  the  masters  of  the  said  court 

of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  at  £ . 
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9.  Notice  of  Costs  after  Taxation. 

[Seive  a  copy  of  ike  rule  of  court,  with  the  maker's  allocatur  for 
costs  thereon,  on  the  party  required  to  pay  the  same,  his  dtomey  or 
agent,  with  an  indorsement  of  such  copy  of  the  rule  to  this  effect ;] 

lake  notice,  that  unless  the  sum  of  £ allowed  for  costs  on  the 

within  rule  be  paid  within  fifteen  days  from  the  date  hereof,  proceed- 
ings by  execution  will  be  taken  for  the  recovery  thereof.    Dated . 

Yours,  &c. 
P.  A.  plaintiff's  [or  "  defendant's"] 
attorney  [or  "  agent"] 
To  D.  A.  defendant's  [or  "  plaintifi''8"] 
attorney  [or  "  agent."] 


10.  Execution. 
See  forms  of  execution  on  roles  of  court,  post,  "  Rules  of  Court** 

11.  JRettim  to  JR.  Fa.  of  an  Interpleader  Order. 
See  a  form,  ante,  311. 
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CHAPTER  XV. 

SECURITY  FOR  COSTS,  INDEMNITY  IN  ACTION  ON 
LOST  BILL,  &c.(o). 


1.  Demand  of  Security  for  Costs  {b). 

In  th^  Q.  B,  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 
Sir, 

I  hereby,  on  behalf  of  the  defendant  in  this  action,  require  of  the 
plaintiflp  to  give  the  defendant  security  for  the  payment  of  the  de- 
fendant's costs,  otherwise  I  shall  apply  to  the  coui-t  for  a  rule  to  compel 
the  plaintiff  to  do  so.     Dated . 

To  Mr.  P.  A.,  Yours,  &c. 

plaintiff's  attorney  D.  A.,  defendant's  attorney 

[or  "  agent."]  [or  "  agent."] 

2.  Affidavit  to  obtain  a  Bulefor  Security  for  Costs  before  issue 
Joined,  on  the  ground  of  Plaintiff's  Residence  Abroad  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  D.  of ,  the  above-named  defendant,  and  I,  D.  A.  of , 

gentleman,  his  attorney  in  this  action,  severally  make  oath  and  say  as 
follows,  that  is  to  say : — 

And  first,  I,  C.  D.  for  myself  say, 

1.  The  residence  of  the  above-named  plaintiff  is  at  ,  in  the 

kingdom  [or  "  dominion,"  or  "  state"]  of  ,  and  he  [usually 

resides,  and]  now  resides  there  (c). 

And  I,  D.  A.  for  myself  say, 

2.  An  appearance  was  on last  [or  "  instant"]  entered  in  this 

action  for  the  said  defendant. 

3.  The  plaintiff  has  not  yet  declared  therein.  [The  affidavit  should 
show  in  what  stage  the  proceedings  are,  see  note  (c),  infra.     In  ordi- 

(a)  See  as  to  security  for  costs  in  general,  2  Pr.  10th  ed.  1349  to  1355. 

(6)  If  the  application  for  security  for  costs  is  made  to  the  court,  it  is  ne- 
cessary, for  the  purpose  of  having  the  rule  nisi  drawn  up  with  a  stay  of  pro- 
ceedings, that  this  demand  should  be  made,  and  that  it  should  be  so  made 
in  a  reasonable  time  before  making  the  motion:  (see  r.  100,  H.  T.  1853 ; 
Huntley  v.  Bulwer,  6  Dowl.  633  ;  Bailie  v.  De  Bernales,  1  B.  &  Ad.  331  ; 
Fletcher  v.  Lew,  3  Ad.  &  E.  551 ;  5  N.  &  M.  351.) 

(c)  The  affidavit  should  state  the  absence  positively:  (see  Sandys  v. 
Hohler,  6  Dowl.  274;  Cole  v.  Beak,  5  Dowl.  331.)  A  statement,  that  the 
plaintiff  is  residing  abroad,  is  prima  facie  a  sufficient  statement  that  he  is 
not  abroad  for  a  temporary  purpose.  {Hanmer  v.  Mangles,  12  M.  &  W,  313.) 
It  should  show  in  what  stage  the  proceedings  in  the  action  are :  (see  Huntley 
v.  Bulwer,  6  Dowl.  633 ;  Luzaletti  v.  Powell,  1  Marsh.  376  ;  Jones  v.  Colinson, 
2  D.  &  L.  449.) 
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iiary  cases  the  application  must  he  made  before  issue  joined.  (R.  H. 
1853.  r.  22.)] 

4,  I  did  on  the day  of last  [or  "  instant"],  for  and  on  the 

part  and  behalf  of  the  said  defendant,  demand  of  P.  A.,  gentleman,  the 
attorney  in  this  action  for  the  above-named  plaintiff,  security  for  costs 
in  this  action,  but  the  said  P.  A.  refused  to  give  any  such  security, 

and  thereupon  I,  on  the  said day  of last  \or  "  instant"], 

served  the  said  P.  A.  with  a  true  copy  of  the  notice  hereunto  annexed, 
by  delivering  such  copy  to  the  said  P.  A.  [or  "  to  a  clerk"  or  "  ser- 
vant of  the  said  P.  A."],  at  his  chambers  [or  "  house"],  &c.  in . 

[The  notice  here  referred  to  is  a  notice  oj  motion  for  the  security.  If 
none  given  omit  this  statement. '\ 

The  above-named  deponents  C.  D.  and  D.  A.  "^  C.  D, 

were  sworn  F&c.  as  usual,  post,  "  Affida-  >  D.  A. 

n7«."]  > 

3.  Summons  and  Order  for  Security  for  Costs. 

[Formal  parts  as  usuall  "  to  show  cause  why  further  proceedings 
in  this  cause  should  not  be  stayed  until  the  plaintiff  shall  have  given 
security,  to  be  approved  of  by  one  of  the  masters,  for  payment  of  the 
defendant's  costs  in  this  action."^  ^j^^^^^^/'.  jt^tWttcf^  iHAAtJ-pkti  k^I^^ 

*  An  order  may  be  readily  framed  from  the  summons,  and  theformjl^'^  \ 
of  the  rule  nisi,  infra.  il^'fl, 

4.  Notice  of  Motion  for  Security  for  Costs  (a).  /^^ 

In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  this  Honourable  Court  will  be  moved  on next, 

or  as  soon  after  as  counsel  can  be  heard,  for  a  rule  to  show  cause  why 
the  proceedings  in  this  action  should  not  be  stayed  until  security  be 

given  for  the  payment  of  costs.     Dated . 

Yours,  &c. 
D.  A  ,  defendant's  attorney. 
To  Mr.  P.  A.,  plaintiff's  attorney. 


5.  Rule  Nisi  thereon. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  185—. 

B.  ^  Upon  reading  the  affidavit  of  C.  D.  and  another,  it  is  ordered, 
V.  >that  the  plaintiff,  upon  the  notice  of  this  rule  to  be  given  to  him 

D.  J  or  his  attorney,  shall  on show  cause  why  further  proceedings 

in  this  action  should  not  be  stayed  until  the  plaintiff  shall  have  giveu 
such  security  for  the  costs  in  this  cause,  in  case  he  shall  be  nonsuit, 
discontinue,  or  a  verdict  or  judgment  be  given  for  the  said  defendant, 
as  one  of  the  masters  shall  approve  of,  and  that  in  the  meantime  pro- 
ceedings be  stayed.     Upon  the  motion  of  Mr. . 

By  the  Court. 

(a)  See  as  to  this  notice,  2  Pr.  lOtb  ed.  1354.  In  must  be  given  two 
days  before  the  motion  in  order  to  make  the  rule  nisi  a  stay  of  proceedings. 
(R.  160,  H.  T.  1833.)  Except  for  the  purpose  of  such  stay  the  notice  is 
not  necessary. 
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6.  Security  for  Costs  in  Ejectment. 
See  antCy  526. 


7.  Bond  for  securiyig  Costs  of  Action. 

Know  all  men  by  these  presents,  that  we,  A.  B.  of , ,  and 

E.  F.  of , ,  are  held  and  firmly  bound  to  C.  D.  of ,  in 

the  sum  of ,  to  be  paid  to  the  said  C.  D.  or  his  certain  attorney, 

executors,  administrators  or  assigns,  for  which  payment  to  be  well  and 
faithfully  made  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs,  executors  and  administrators,  firmly  by  these  presents  sealed  with 
our  seals.     Dated  this day  of ,  a.d. . 

Whereas  an  action  hath  been  commenced  and  is  now  depending  in 
her  majesty's  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  at 
Westminster,  wherein  the  above-bounden  A.  B.  is  the  plaintiff,  and 
the  above-named  C.  JD.  is  the  defendant :  And  whereas  an  order  has 

been  made  by  the  Honourable  Mr.  Justice  [or  "  Baron"]  [or 

"  a  rule  has  been  granted  by  the  said  court"  J,  whereby  it  is  ordered, 
that  all  proceedings  in  the  said  action  be  stayed  until  security  be  given 
by  the  said  A.  B.  for  the  said  C.  D.'s  costs  therein :  Now  the  con- 
dition of  the  above-written  bond  is  such,  that  if  the  said  A.  B.,  the 
plaintiff,  or  any  plaintiff  substituted  in  his  stead,  discontinue  or  become 
nonsuit  in  the  said  action ;  or  in  case  the  said  action  is  referred  to  arbi- 
tration and  an  award  is  made  against  the  said  A.  B.  or  any  substituted 
plaintiff  therein,  showing  that  he  is  not  entitled  to  recover  therein ;  or 
if  the  said  C.  D.,  the  defendant,  or  any  substituted  defendant,  obtain 
a  judgment  on  verdict  or  any  other  judgment  therein,  then,  or  in  either 
of  the  said  cases,  if  the  above-bounden  A.  B.  and  E.  F.,  or  either  of 
them,  their  or  either  of  their  heirs,  executors  or  administrators,  do  pay 
or  cause  to  be  paid  unto  the  said  C.  D.,  his  executors,  administrators 
or  assigns,  his  or  their  costs  to  be  taxed  in  the  said  action,  then  this 
obligation  to  be  void  and  of  no  effect,  otherwise  to  be  and  remain  in 
full  force  and  virtue. 

Signed,  sealed  and"^ 
delivered  in   the  > 


presence  of  ■ 


8.  Bond  of  Indemnity  under  C.  L.  P.  Act,  1854,  s.  87,  on  Order  of 
Judge  not  to  set  up  Defence  of  Bill  or  Note  being  lost  {a). 

Know  all  men  [&c.  as  in  the  preceding  form]. 

Whereas  an  action  hath  been  commenced  and  is  now  depending  in 
her  majesty's  court  of  Q.  B.  ["  C.  P."  or  '*  Exch.  of  Pleas"]  at  West- 
minster, wherein  the  above-bounden  A.  B.  is  plaintiff,  and  the  above- 
named  C.  D.  is  defendant,  and  which  action  is  brought  by  the  said 


(a)  By  the  C.  L.  P.  Act,  1854,  s.  87,  "  In  case  of  any  action  founded  upon 
a  bill  of  exchange  or  other  negotiable  instrument,  it  shall  be  lawful  for  the 
coiu't  or  a  judge  to  order  that  the  loss  of  such  instrument  shall  not  be  set 
up,  provided  an  indemnity  is  given  to  the  satisfaction  of  the  court  or  judge 
or  a  master,  against  the  claims  of  any  other  person  upon  such  negotiable 
instrument:"  (see  Aranguren  v.  Scholfield,  1  H.  &  N.  494.  See  2  Pr.  10th 
ed.  1356.) 
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A.  B.  against  the  said  C.  D.  for  the  recovery  of  the  amount  of  a  pro- 
missory note  [or  "  bill  of  exchange"]  for  £ :  And  whereas  the 

said  promissory  note  [or  "  bill  of  exchange"]  is  alleged  by  the  said 
C.  D.  to  be  lost,  and  by  an  order  of  the  Honourable  Mr.  Justice  [or 

"  Baron"]  ,  made  in  the  said  action  on  ,  it  was  ordered, 

that  the  loss  of  the  said  note  [or  "  bill"]  should  not  be  set  up  as  a 
defence  in  the  said  action,  on  the  said  R.  F.  giving  an  indemnity 
to  the  satisfaction  of  the  master  against  the  claims  of  any  other  per- 
son upon  the  said  note  [or  '*  hUl"'\:  And  whereas  the  said  A.  B. 
and  the  above-bounden  W.  F.  and  T.  D.  have  agreed  to  give  such 
indemnity  by  entering  into  the  above  bond  with  the  condition  here- 
under written,  and  the  said  indemnity  hath  been  approved  of  by ^ 

esquire,  one  of  the  masters  of  the  said  court:  Now  the  condition  of  the 
above-written  bond  or  obligation  is,  that  if  the  above-bounden  A.  B., 
W.  F.  and  T.  D.,  or  some  or  one  of  tliem,  or  their  or  some  or  one  of 
their  heirs,  executors  or  administrators,  do  and  shall  save  harmless  and 
keep  indemnified  the  said  C,  J).,  his  executors,  administrators  or 
assigns,  and  his  and  their  lands  and  tenements,  goods  and  chattels,  of, 
from  and  against  all  claims  and  demands  of  any  other  person  or  per- 
sons whomsoever,  save  and  except  the  said  A.  B.,  his  executors  or 
administrators,  claiming  payment  of  any  sum  or  sums  of  money  upon 
or  in  respect  of  the  before- mentioned  promissory  note  [or  "  bill  of  ex- 
change"], and  also  from  all  actions,  suits  and  other  proceedings  what- 
soever, which  at  any  time  or  times  hereafter  shall  or  may  be  brought 
or  prosecuted  against  the  said  A.  B.,  his  heirs,  executors  or  adminis- 
trators, upon  the  said  note  [or  "  bUl"] ;  and  also  from  all  costs, 
damages  and  expenses  which  he  or  they  may  bear  or  incur  for  or  by 
reason  of  any  such  claim  as  aforesaid  being  made  upon  the  said  note 
[or  "bill"]  ;  then  this  obligation  to  be  void  and  of  no  effect,  otherwise 
to  be  and  remain  in  full  force  and  virtue. 
Signed,  sealed  and 
delivered  in 


presence  of 


1  ana  i 

a  the  > 
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CHAPTER  XVI. 

PARTICULARS  OF  DEMAND,   &c.— SET-OFF.— BREACHES   OF 
AND  OBJECTIONS  TO  PATENTS,  &c.  (a). 


1.  Particulars  of  Demand  specially  indorsed  on  the  Writ. 
The  form  of  these  particulars  will  be  found  ante,  44. 


2.  Full  Particulars  of  Demand,  delir^ered  with  a  Declaration  con- 
taining the  common  Money  Counts  only,  and  where  the  Writ  has 
not  been  specially  indorsed  with  Particulars  of  Claim  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 

This  action  is  brought  to  recover  £ ,  being  [the  balance]  due  to 

the  plaintiff,  upon  the  following  items  of  account. 
1852.  June  24.     To  half-year's  rent  to  this  day,  of 

premises  in £25  10     0 

Sept.  12.     To  10  sacks  of  corn  at  10s.   ...         600 
The  plaintiff  also  seeks  to  recover  the  above  balance  on  an  account 
stated  by  the  defendant. 

[//"  payments  have  been  made  on  account  you  may  give  credit  for 

them  thus:  "The  plaintiff  gives  the  defendant  credit  for  £ paid 

on  account  {f  paid  at  different  times,  say  '  paid  on  account  at  dif- 
ferent times'),  leaving  the  above  balance  due(c)."] 

[7/"  the  defendant  has  a  set-off,  and  the  plaintiff  is  willing  to  admit 

(a)  As  to  the  particulars  of  demand,  &c.  in  general,  see  2  Pr.  10th  ed. 
1380  to  1393. 

(6)  As  regards  the  form  of  the  particulars  they  must  in  general  be  ex- 
plicit, and  should  specify  items,  dates  and  amounts,  otherwise  the  plaintiff 
may  be  ordered  to  give  a  further  and  better  particular.  The  object  of  them 
is  to  control  the  generality  of  the  declaration ;  and  a  defendant  is  entided 
to  such  particulars  as  will  give  him  that  information  which  a  reasonable  man 
should  require  respecting  the  matters  against  which  he  is  called  upon  to 
defend  himself:  (per  Cur.  in  Rennie  v.  Beresford,  15  L.  J.,  N.  S.,  78  ;  15  M. 
&  W.  78 ;  3  D.  &  L.  464. ;  and  see  Higgins  v.  Ede,  15  M.  &  W.  76.)  In 
actions  by  engineers,  contractors  or  other  persons,  in  respect  of  the  money 
to  which  they  are  entitled  for  work  and  labour,  money  advanced,  &c.,  in 
making  railways,  &c.,  it  has  been  held  that  the  particulars  must  be  as  spe- 
cific as  they  possibly  can  be  made ;  and. that  a  mere  statement  in  the  aggre- 
gate of  the  different  items  making  up  the  amount  of  their  claim,  as  to  so 
much  "  in  respect  of  tavern  bills,"  so  much  "  in  respect  of  meetings  with 
solicitors,"  and  the  like,  will  not  suffice.  {Pritchard  v.  Nelson,  16  M.  &  W. 
772.)  See  further  as  to  what  form  of  particulars,  as  to  dates  and  items,  and 
otherwise,  will  do,  2  Pr.  10th  ed.  1385,  and  post,  792,  n. 

(c)  The  plaintiff  will  not,  in  general,  be  compelled  to  give  any  part  of  the 
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and  give  defendant  credit  for  it,  and  thereby  avoid  the  necemtyfor  a 
■plea  of  set-off  and  its  consequent  expense,  then  he  may  do  so  in  the 
following  form :  "  The  plaintiff  gives  the  defendant  credit  for  a  set-otf 

which  he  has  against  him,  amounting  to  £ ,  in  respect  of  the 

following  items,  leaving  the  above  balance  due,  viz. (set  out  the 

items  of  set-off  ).^ 

Above  are  the  particulars  of  the  plaintiff's  demand  herein.    Dated 

To  Mr.  D.  A.  Yours,  &c. 

defendant's  attorney  P.  A.,  plaintiff's  attorney 

lor  "■  agent."]  lor  "  agent."] 

3.  T%e  like,  where  there  are  Special  Counts  and  Money  Counts. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 
The  following  are  the  particulars  of  the  plaintiff's  demand  under 
the  common  money  counts  of  the  declaration  in  this  cause.     IHere 
set  forth  the  particulars  of  the  plaintiffs  clainif  and  conclude  as  in 
the  preceding  form.^ 

4.  Short  Particulars  of  Demand,  delivered  without  an  Order,  where 
full  Particulars  would  exceed  Three  Folios,  and  Wi^  not  specially 
indorsed  {a). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 

This  action  is  brought  to  recover  £ [being  the  balance  of  an 

account],  due  and  owing  from  the  defendant  to  the  plaintiff,  for  Istate 
concisely  the  sulgect-matter  of  the  plaintiff '  s  claim,  which  for  instance 
may  be  thusi  butcher's  meat  supplied  by  plaintiff  to  defendant,  from 
the  1st  Jan.  1850,  to  the  1st  Jan.  1852,  inclusive,  full  particulars 

whereof  cannot  be  comprised  within  three  folios.    Dated .    ICon- 

clude  as  in  No.  2.] 

credit  side  of  the  account.  {Penprase  v.  Crease,  1  M.  &  W.  36  ;  Randall  v. 
Ikey,  4  Dowl.  682  ;  per  Patteson,  J.,  in  Smith  v.  Eldridse,  4  Ad.  &  E.  64 ; 
5  Nev.  &  P.  408 ;  Beechy  v.  Hamner,  9  Jur.,  B.  C,  640.)  But  it  will  be 
advisable  for  him  in  most  cases  to  do  so  in  the  case  of  payments  on  account, 
in  order  to  save  the  expense  o£a  plea  of  payment.  If  the  plaintitf  do  give 
the  credit  side  of  the  account,  or  credit  for  payments,  the  court  will  not 
compel  him  to  give  a  statement  of  the  items  of  such  credit  side,  or  pay- 
ments. {Mi/att  v.  Green,  12  M.  &  W.  377 ;  and  per  Alderson,  J.,  in  Penprase 
V.  Crease,  l"  M.  &  W.  36;  4  Dowl.  711  ;  Luck  v.  Hundley,  16  L.  J.,  Exch., 
29.)  Credit  may,  since  the  r.  13,  H.  T.  18.53,  be  given  in  the  particulars,  so 
as  to  prevent  the  necessity  for  a  plea  of  set-oflF,  provided  tlie  items  of  the 
set-off  be  sufficiently  specified.  Where  the  particulars  stated  that  the  action 
was  brought  to  recover  37/.,  "  being  the  balance  of  the  following  account," 
and  then  proceeded  to  state  various  items  for  goods  sold,  amounting  in  the 
whole  to  108/.,  but  gave  no  credit,  in  express  terms,  for  any  sums  of  money 
received  on  account,  and  the  defendant  pleaded  as  to  5/.,  parcel  of  the 
monies  in  the  declaration  mentioned,  a  set-off;  it  was  held  to  have  been 
rightly  left  to  the  jury  to  say,  whether  the  balance  claimed  meant  a  balance 
after  giving  credit  for  the  amount  of  the  set-off  or  not,  ( Toumson  v.  Jackson, 
13  M.  &  W.  374  ;  Lamb  v.  Micklethwait,  1  Q.  B.  400 ;  1  G.  &  D.  136;  9  DowL 
531;  Mercy  v.  Galot,  18  L.  J.,  Exch.,  347.) 

(a)  See  r.  19,  H.  T.  1853;  2  Pr.  10th  ed.  1380. 


792  Particulars  of  Demand^  S^c.  [book  x. 

6.  The  Kke,  where  there  are  Special  Counts  and  Money  Counts. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 
The  plaintiff  seeks  to  recover  under  the  money  counts  in  the  decla- 
ration in  this  cause,  £ for [as  directed  in  preceding  forni], 

full  particulars  whereof  cannot  be  comprised  within  three  folios.  [Con- 
clude as  in  No.  2.] 

6.  Short  Particulars  delivered  without  an  Order^  where  fuH 
Particulars  already  delivered  (a). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 

The  plaintiff  seeks  to  recover  in  this  action  £ for [state 

concisely  the  plaintiff ' s  claim  as  directed  in  the  form,  supra,  No.  4], 
particulars  whereof  have  been  already  delivered  to  the  defendant. 
[Conclude  as  in  No.  2.] 

7.  Summons  for  Particulars  of  Demand  (b). 

[Formal parts  as  usual']  "  to  show  cause  why  he  should  not  deliver 
to  the  defendant's  attorney  or  agent  an  account  in  writing,  with  dates 

(a)  In  this  case,  if  a  defendant  has  not  had  the  particulars  delivered  as 
stated  in  the  particulars  in  the  action,  or  it  be  at  all  doubtful  whether  he  has 
had  them,  or  whether  the  claim  in  question  really  refers  to  them,  or  he  has 
lost  or  mislaid  them,  his  course  is  to  take  out  a  summons  for  a  further  and 
better  particulars.  If  he  makes  an  affidavit  that  he  has  never  had  such  par- 
ticulars, the  judge  will  make  an  order  for  a  further  and  better  particulars. 
If  he  has  lost  or  mislaid  them,  and  wants  a  copy,  the  judge  will  order  a  de- 
livery of  it  at  his  expense.  If  defendant  has  the  copy,  then  an  order  for 
further  and  better  particulars  will  be  dispensed  with,  if  on  production  of 
such  copy  the  plaintiff's  attorney  marks  or  otherwise  identifies  it  as  the  one 
delivered  and  referred  to  in  the  particulars,  the  judge  will  indorse  the  sum- 
mons, that  no  order  is  granted,  Uie  plaintiff's  attorney  having  so  marked  or 
identified  the  copy. 

(6)  Where  no  particulars  have  been  delivered  and  the  defendant  is  entitled 
to  them,  his  course  to  compel  a  delivery  is  by  a  summons  and  order  of  a 
judge.  The  order  may  be  obtained  before  appearance,  and  may  be  made,  if 
the  judge  think  fit,  without  an  affidavit.  (R.  20,  H.  T.  1853.)  It  will  not 
be  granted  if  the  writ  contain  the  special  indorsement  provided  for  by  the 
C.  L.  P.  Act,  1852.  Nor  is  it  generally  made  before  appearance  or  decla- 
ration in  cases  where  the  writ  contains  no  indorsement  of  debt  and  costs  as 
required  by  the  8th  section  of  that  Act 

It  may  be  laid  down  as  a  general  rule,  that  in  all  cases  where  the  cause  of 
action  is  not  fully  and  specifically  disclosed  in  the  declaration,  and  where 
the  defendant  is  really  uninformed  as  to  the  plaintiff's  claim,  and  wherever 
it  appears  to  be  necessary  for  the  furtherance  of  justice  that  the  defendant 
should  have  some  more  specific  information,  the  court  or  a  judge  will  make 
an  order  upon  the  plaintiff  to  give  the  defendant  the  particulars  of  his  de- 
mand, and  that  all  proceedings  be  stayed  in  the  meantime.  But  they  will 
sometimes  be  influenced  in  the  exercise  of  their  discretionary  power,  by 
considering  whether  the  compelling  a  delivery  of  particulars  will  occasion 
undue  embarrassment  to  the  plaintiff:  (see  Btdnois  v.  M'Kenzie,  4  Bing. 
N.  S.  127 ;  6  Dowl.  215 ;  Electric  Telegraph  Company  v.  Nott,  4  C.  B.  642.) 
It  is  not  the  practice  to  grant  an  order  in  cases  where  the  cause  of  action  is 
fully  and  specifically  disclosed  in  the  declaration :  {per  Tindal,  C.  J.,  in 
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and  items,  of  the  particulars  of  the  plaintiff's  demand  for  which  this 
action  is  brought,  and  why  in  the  meantime  all  proceedings  should  not 
be  stayed,  and  why  the  defendant  should  not  have  a  month's  time  [or 
*  further  time']  to  plead  after  the  delivery  of  the  particulars." 


Stannard  v,  Ullithorn,  3  Bing.  N,  C.  328 ;  5  Dowl.  370 ;  and  see  Pylie  v. 
Stephen,  6  M.  &  W.  813;  8  Dowl.  771  ;  Irving  v.  Baker,  15  L.  J.,  Q.  B., 
322  ;  Sowter  v.  Hitchcock,  5  Dowl.  7^4 ;  Doe  d.  Birch  v.  Phillips,  6  T.  R.  597.) 
See  further  as  to  instances  when  the  particulars  have  been  granted  or 
refused,  2  Pr.  10th  ed.  1382. 

In  actions  of  trespass,  trover  or  case,  it  was  generally  the  practice,  before 
the  C.  L.  P.  Act,  1852,  to  refuse  particulars  of  demand,  which  in  most  cases 
were  comprised  in  the  declaration.  But,  under  circumstances,  a  judge  would 
even  in  these  actions  compel  a  delivery  of  particulars,  if  there  were  an  affi- 
davit produced  (see  per  cur.  in  Key  v.  Thimblehy,  6  Exch.  696),  clearly 
showing  that  the  defendant  did  not  know  for  what  the  plaintifif  was  proceed- 
ing {Snelling  v.  Channels,  5  Dowl.  80) ;  and  other  special  grounds  and  cir- 
cumstances showing  that  it  was  necessary  the  defendant  should  have  some 
more  specific  information  than  is  disclosed  by  the  declaration.  {Horlock 
V.  Lediard,  10  M.  &  W.  677  ;  2  Dowl.  N.  S.  277.)  Thus  in  trespass  where 
the  locus  in  quo  was  of  considerable  extent,  so  that  it  was  difficult  to  draw 
pleas  in  such  a  manner  as  to  cover  all  the  trespasses  intended  to  be  justified, 
particulars  were  ordered  to  be  given.  {Kirwan  v.  Jones,  3  Hodges,  230; 
and  see  other  instances,  2  Pr.  10th  ed.  1383;  and  see  Luck  v.  Handley,  4 
Exch.  486.)  Perhaps  the  courts  may  now,  seeing  the  generality  of  the 
statements  of  causes  of  action  under  the  system  of  pleading  introduced  by 
the  C.  L.  P.  Act,  1852,  be  more  disposed  than  heretofore  to  grant  particulars 
in  those  forms  of  action.  It  is  common  practice  to  grant  an  order  in  these 
actions  for  a  particular  of  the  times  of  committing  the  acts  complained  of, 
where  the  defendant  shows  by  affidavit  that  he  really  does  not  know  the 
times  of  committing  them,  and  that  he  will  be  embarrassed  in  his  pleading 
or  defence  if  such  times  are  not  particularized.  It  may  be  added  that  the 
commissioners,  with  a  view  to  prevent  the  necessity  for  new  assignments, 
proposed  that  there  should  be  an  enactment  that  the  defendant  in  any  ac- 
tion for  a  trespass  to  person  or  property  should  be  entitled  to  particulars 
identifying  the  cause  of  action  for  which  the  plaintifi"  was  proceeding,  and 
the  plaintiff  to  particulars  of  any  justification  pleaded  by  the  defendant ;  and 
that  a  judge  might  order  plans  of  the  locus  in  quo  to  be  exchanged  between 
the  parties:  (see  the  Commissioners'  Report,  p.  28.)  A  clause  to  meet  this 
was  introduced  in  the  bill,  but  was  struck  out  by  the  Commons.  The  175th 
sect  of  the  Act  expressly  empowers  a  judge  to  grant  an  order  in  an  eject- 
ment for  a  better  particulars  of  the  land  claimed  or  defended  than  the  de- 
scription given  in  the  writ  or  notice. 

If  there  is  no  clause  in  the  order  for  a  stay  of  proceedings,  it  will  not 
operate  as  such  stay  on  either  party:  (see  Doe  v.  Roe,  13  M.  &  W.  691 ;  2  D. 
&  L.  673.)  If  there  is  such  clause  and  the  plaintiff  will  not  comply  with 
the  order,  a  rule  of  court  or  further  order  of  a  judge  cannot  be  obtained  to 
force  him  to  do  so  {Cane  v.  Spinks,  7  Dowl.  27),  nor  can  the  defendant  sign, 
or  obtain  leave  to  sign,  judgment  of  non  pros.  {Somers  v.  King,  7  D.  &  R. 
125  ;  Sutton  V.  Clark,  8  Bing.  165  ;  1  Dowl.  259 ;  1  Moore  &  Sc.  165  ;  Kirby 
V.  Scowden,  4  Dowl.  191  ;  Dumsday,  dem.,  Hughes,  ten.,  2  Scott,  377 ;  per  Pat- 
teson,  J.,  Harden  v.  Harbourn,  7  Dowl.  546  ;  Burgess  v.  Swayne,  7  B.  &  Cress. 
485.)  The  defendant's  only  course  in  such  a  case,  if  he  wish  to  have  the 
action  proceeded  with,  is,  it  seems,  according  to  a  decision  of  the  Court  of 
Exchequer,  to  get  the  order  rescinded,  and  then  proceed  as  if  it  had  never 
been  granted:  (see  Wickens  v.  Cox,  6  Dowl.  693;  4  M.  &  Vf.  67  ;  and  see 
Johns  V.  Saunders,  5  D.  &  L.  49.)  But,  according  to  a  decision  of  the  Com- 
mon Pleas  {Maunder  v.  Collett,  3  C.  B.  554;  4  D.  &  L.  456),  the  defendant 
may  waive  the  order  and  take  any  firesh  step  without  obtaining  an  order  to 
rescind  it.    The  latter  decision,  it  is  submitted,  is  the  correct  one. 
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8.  Order  thereon. 

\Formal  parts  as  iisiiaL']  "  I  do  order  that  the  plaintiff's  attorney 
or  agent*  shall  deliver  to  the  defendant's  attorney  or  agent  an  account 
in  writing,  with  dates  and  items,  of  the  particulars  of  the  plaintiff's 
demand  for  which  this  action  is  brought ;  and  that  in  the  meantime  all 
further  proceedings  be  stayed."  [Other  terms  may  be  imposed  on 
plaintiff.  Frequently  a  specific  time  to  plead  after  the  delivery  of 
the  particulars  is  given  by  the  order,  and  then  add,  "  and  that  the 

defendant  have days'  time  {or  '  further  time')  to  plead  after  the 

delivery  of  the  particulars,  the  defendant  pleading  issuably,  and  taking 
short  notice  of  trial  for,"  (&c.  see  the  order  for  time  to  plead,  ante, 
104)0  

9.  Summons  and  Order  for  Particulars  without  paying  the  Costs  of 
them,  Sfc,  Plaintiff  not  having  delivered  Particulars  unth  De- 
claration containing  Money  Counts,  where  he  ought  to  have 
done  so. 

[^Formal  parts  as  usTiall  "  to  show  cause  why  he  should  not  deliver 
to  the  defendant's  attorney  or  agent  an  account  in  writing,  with  dates 
and  items,  of  the  particulars  of  the  plaintiff's  demand  for  which  this 
action  is  brought,  without  being  put  under  terms  of  pleading  issuably 
or  other  terms,  and  why  in  the  meantime  all  proceedings  should  not  be 
stayed  ;  and  why  such  particulars  should  not  be  furnished  without  the 
plaintiff  being  allowed  any  costs  for  the  same"  (a). 

*  An  order  may  be  readily  framed  from  the  terms  of  this  summons. 


10.  Particulars  of  Demand  in  ordinary  Cases  when  delivered  under 
an  Order. 

Same  as  form,  supra.  No.  2. 


11.  The  like,  in  an  Action  on  a  Bill  or  Note,  with  common  Money 
Counts. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 

This  action  is  brought  to  recover  the  amount  of  the  bill  of  exchange 
[or  "  promissory  note"]  mentioned  in  the  [first]  count  of  the  declara- 
tion herein,  with  interest  thereon  tiU  payment;  and  also  to  recover 
the  balance  due  to  the  plaintiff  on  the  following  account  [here  copy 
the  account]. 

Above  are  the  particulars  [&c.  conclude  as  in  the  form,  supra. 
No.  2.] 

12.  The  like,  on  a  Special  Count. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 
This  action  is  brought  to  recover  such  damages  as  the  jury  shall  by 
their  verdict  tljink  fit  to  give  the  plaintiff,  for  and  in  respect  of  the 

(a)  See,  as  to  the  costs  of  the  application,  Clement  v.  Weaver,  4  Scott, 
N.  R.  229.  It  may  be  doubtful  whether  such  costs  can  be  granted  in  ordi- 
nary cases. 
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causes  of  action  fully  and  particularly  set  forth  in  the  special  count  of 
the  declaration  of  this  cause,  and  which  damages  the  plaintiff  estimates 

at  £ ,  and  more  particularly  to  recover  damages  for  and  in  respect 

o{  the  following  causes  \here  set  them  out  concisely\ 
Above  are  tlie  particulars  [&c.  conclude  as  in  No.  2.] 


13.  The  like,  in  Action  for  Mesne  Profits. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 

This  action  is  brought  to  recover  the  mesne  profits  of  a  dwelling- 
house  [&c.  describing  the  premises  concisely  and  their  situation"]  from 
the day  of ,  185 — ,  till  the day  of ,  185 — ,  inclu- 
sive, at  the  rate  of  £ per  annum,  and  also  £ for  the  plain- 
tiff's costs  of  suit  and  of  obtaining  possession  of  the  premises  under  the 
judgment  in  the  action  of  ejectment  for  the  same. 

Above  are  the  particulars  [&c.  conclude  as  in  No.  2.] 


14.  Particulars  under  9  ^  10  Vict.  c.  93  (relating  to  Deaths  from 
Accidents),  of  the  Persons  on  whose  behalf  the  Action  is  brought, 
and  of  the  nature  of  the  Claim. 

In  the  Q.  B.  [/'  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  executrix  of  the  last  will  and  testament 

of  G.  H.  \or  "  administratrix  of  the  goods,  chattels 

and  effects  of  G.  H."']  deceased,  plaintiff,  and  C.  D. 

defendant. 

The  following  are  the  particulars  of  the  persons  for  whom  and  on 

whose  behalf  this  action  is  brought :  viz.,  the  plaintiff,  who  is  the 

widow,  and  E.  H.  and  K.  H.,  who  are  the  son  and  daughter  of  the 

said  G.  H.  [as  the  case  may  be,  see  the  2nd  and  5th  sections  of  the 

Act.] 

The  plaintiff  resides  at ,  and  the  said  E.  H.  and  K.  H.  reside 

at [perhaps  this  particular  as  to  the  residences  of  the  parties  is 

not  necessary,  but  it  is  ustial  to  give  it]. 

The  following  are  the  particulars  of  the  nature  of  the  claim  in  respect 

of  which  damages  are  sought  to  be  recovered  in  this  action,  viz. 

[state  a  full  particulars  of  the  nature  of  the  claim.] 

Dated . 

Yours,  &c. 
To  Mr.  C.  D.  defendant's  attorney  P.  A.  plaintiff's  attorney. 

[or  "  agent."] 


15.  Particulars  of  Breaches  under  15  Sf  16  Viet.  c.  83,  s.  41,  in  ah 
Action  for  Infringement  of  Letters-Patent  (a). 

The  following  are  the  particulars  of  the  breaches  of  the  letters- 

(a)  A  plaintiff  cannot  be  compelled  to  give  a  particulars  of  the  infringe- 
ment, showing  in  effect  on  what  grounds  and  principles  he  means  to  argue 
that  the  defendant  has  infringed  his  patent.  When  the  dates  between 
\vhich  the  instances  of  infringement  are  said  to  have  taken  place  are  given, 
and  the  defendant  must  know  the  articles  made  and  sold  by  him  within 
that  time,  which  can  be  said  to  be  infringements  of  the  patent,  the  plaintiff 

M  M  2 


796  Particulars  of  Demand,  Set-off,  ^c.        [book  x. 

patent  for  the  infringement  of  which  this  action  is  brought,  viz.  \here 
state  the  breaches,  which,  for  example,  may  he  as  follows,  viz.,  "  The 

defendant,  on  or  about  the day  of ,  a.d. ,  at  his  factory 

at ,  in  the  county  of ,  used  machinery  in  the  manufacture  of 

carpets,  in  imitation  of  the  invention  described  in  the  specification  of 
the  letters-patent  granted  to ,  and  mentioned  in  the  declaration."] 

Dated . 

Yours,  &c. 

To  Mr.  D.  A.  P.  A.  plaintiff's  attorney, 

defendant's  attorney 

[or  "  agent"] 


16.  Particulars  of  Premises  or  Breaches  for  which  an  Ejectment  is 
brought,  or  of  the  Premises  defended  for. 

See  the  forms,  ante,  525,  526. 


17.  Summons  and  Order  for  a  further  and  better  Particulars  {a). 

[^Same  as  the  forms,  supra,  Nos.  7  and  8,  except  instead  of  saying 
"  an  account  in  \vriting  of  the  particulars,  &c.,"  say,  "  a  further  and 
better  particulars  of  the  plaintiiF's  demand  for  which  this  action  is 
brought,  with  dates  and  items,  and  why,  &c."] 


18.  Summons  and  Order  for  Leave  to  amend  Particulars  (h). 
■  [Formal  parts  as  wswaZ]  "  to  show  cause  why  the  plaintiflP  should 

will  not  be  compelled  to  give  the  particular  instances  of  infringement :  (see 
per  Tindal,  C.  J.,  in  Jones  v.  Berger,  5  M.  &  Gr.  208 ;  Talbot  v.  De  La  Roche, 
15  C.  B.  317;  Coryton,  273.) 

(a)  If,  after  an  order  for  particulars,  or  where  they  have  been  delivered 
voluntarily,  they  are  insufficient,  the  defendant  may  obtain  on  summons  an 
order  for  further  and  better  particulars,  which  will,  if  the  insufficiency  is 
apparent,  be  granted  without  affidavit,  upon  production  of  the  previous  order 
and  the  particulars  delivered  under  it ;  though,  if  the  particulars  are  prima 
facie  sufficient,  an  affidavit  is  sometimes  required  to  be  produced  in  support 
of  the  application,  showing  in  what  respect  they  are  deficient.  (Bagley's 
Pract.  207  ;  Tidd,  9th  ed.  589,  599.) 

(6)  If  the  particulars  delivered  are  incorrect,  the  plaintiff  cannot  cure  the 
defect  by  delivering  a  fresh  particulars,  or  otherwise,  without  a  judge's  order, 
or  by  consent  (Brown  v.  Watts,  1  Taunt.  353.)  But  a  fresh  particulars  so 
delivered  would  be  irregular  only,  and  the  defendant  may  waive  its  irregu- 
larity by  not  applying  to  set  them  aside,  or  otherwise :  (see  Fromont  v. 
Ashley,  1  E.  &  B.  720.)  The  plaintiff  may  generally,  as  of  course,  obtain 
such  an  order  to  amend  them  on  payment  of  costs,  and  such  other  terms  as 
the  justice  of  the  case  requires:  (see  Staples  v.  Holdsworth,  6  Dowl.  714  ; 
6  Scott,  605  ;  4  Bing.  N.  S.  717  ;  Collins  v.Arm,  4  Bing.  N.  S.  233;  6  Dowl. 
433.)  Where  the  plaintiff,  by  mistake,  gave  credit  to  the  defendant  in  the 
particulars  for  a  sum  of  money,  he  was  allowed  to  amend  them  by  striking 
out  the  credit  so  given.  {Preston  v.  Whiteheart,  5  Dowl.  720.)  An  amend- 
ment has  been  allowed  after  the  cause  had  been  referred,  and  an  award  made 
in  the  reference  bad  been  set  aside.  (Jones  v.  Corry,  8  Scott,  575  ;  6  Bing. 
N.  S.  247.)  So,  an  amendment  has  been  allowed  pending  a  reference,  there 
being  no  objection  raised  by  the  defendant  that  he  would  not  have  con- 
sented to  the  reference  had  ^e  amended  particulars  been  delivered  beford 
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not  have  leave  to  amend  the  particulars  of  demand  delivered  herein, 
and  why  in  the  meantime  all  further  proceedings  should  not  be  stayed 
herein." 
*  An  order  may  be  readily  framed  Jrom  the  terms  of  this  summons. 


19.  Summons  for  a  Particulars  of  Set-off. 

[^Formal  parts  as  usuaH  "  to  show  cause  why  he  should  not  forth- 
with deliver  to  the  plaintiff's  attorney  or  agent  an  account  in  writing 
with  dates  of  the  particulars  of  the  defendant's  set-off  herein,  or  why, 
in  default  thereof,  the  defendant  should  not  be  precluded  from  giving 
any  evidence  in  support  of  such  set-off  at  the  trial  of  this  cause." 


20.  Order  thereon  (a). 

^Formal  parts  as  usual.']  "  I  order  that  the  defendant's  attorney  or 
agent  shall  deliver  to  the  plaintiff's  attorney  or  agent  an  account  in 
writing  with  dates  of  the  particulai-s  of  the  defendant's  set-off  in  this 

action,  on  or  before  the  day  of instant  [or  "  within  

days"],  or  in  default  thereof  the  defendant  shall  be  precluded  from 
giving  any  evidence  in  support  of  such  set-off  at  the  trial  of  this 
cause." 


21.  Particulars  of  Set-off. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 
The  following  are  the  particulars  of  the  defendant's  set-off  in  this 
action,  viz.  {here  set  out  the  particulars  of  the  set-off  with  dates  and 
itcTTis,  and  with,  at  all  events,  as  much  certainty  and  precision  as  you 

would  in  a  particulars  of  demand).     Dated . 

Yours,  &c. 
To  Mr.  P.  A.  plaintiff's  attorney  D.  A.  defendant's  attorney 

[or  "  agent."]  [or  "  agent."] 

the  submission.  {Blount  v.  Cook,  5  Scott,  N.  R.  233  ;  2  Dowl.  N.  S.  89  ; 
4  M.  &  G.  458.)  The  courts  have  also  allowed  an  amendment  after  ver- 
dict, and  granted  a  new  trial  on  payment  of  costs,  where  the  particulars  has 
been  holden  defective  by  reason  of  being  in  form  inapplicable  to  the  proper 
count  {Holland  v.  Hopkins,  2  B.  &  P.  243  ;  Breckon  v.  Smith,  1  Ad.  &  E. 
488.) 

(a)  Where  the  defendant  pleads  a  set-off,  the  plaintiff  may  obtain  by  a 
judge's  order  on  summons  a  particulars  of  the  set-off,  in  the  same  cases  as  a 
defendant  would  be  entitled  to  it,  if  the  matter  so  set  off  were  declared  upon. 
It  is  also  the  practice,  where  a  defendant  obtains  an  order  for  time  to  plead, 
and  it  is  contemplated  that  the  defendant  will  plead  a  set-off,  or  where, 
having  obtained  an  order  for  time  to  plead,  he  applies  for  an  order  to  plead 
several  matters  comprising  a  plea  of  set-off,  for  the  judge  to  impose  on  the 
defendant  the  terms  of  delivering  a  particulars  of  set-off  at  the  time  of  deli- 
vering the  plea.  If  the  defendant  does  not  comply  with  the  order  at  all,  or 
delivers  a  particulars  not  substantially  complying  with  it  (as  a  particulars 
without  dates  when  the  order  is  for  one  with  dates),  he  will,  according  to  the 
order,  be  precluded  from  giving  any  evidence  in  support  of  the  set-off  at  the 
trial :  (see  Ihbett  v.  Leaver,  16  M.  &W.  770 ;  4  D.  &  L.  716  ;  Young  v.  Geiger, 
6  D.  &  L.  337  ;  6  C.  B.  541.) 
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22.  Particulars  of  Objections  to  Patent,  in  Action  for 
Infringement  of  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintifi"  against  C.  D.  defendant. 
Take  notice,  the  defendant  in  this  action,  besides  denying  that  he 
has  infringed  the  letters-patent  in  the  declaration  mentioned,  will  on 
the  trial  of  this  cause  rely  on  the  following  objections,  in  addition  to 
any  which  he  may  be  entitled  to  rely  upon  without  particulars. 

1.  That  the  defendant  did  not  infringe  the  alleged  patent  right. 

2.  That  the  alleged  inventor  was  not  the  first  and  true  inventor. 

3.  That  the  alleged  invention  was  not  a  new  invention. 

4.  That  her  majesty  did  not  grant  the.  alleged  privilege  as  alleged. 

5.  That  no  sufficient  specification  was  enrolled  within  the  prescribed 
term. 

6.  That  the  specification  which  was  enrolled  did  not  particularly 
describe  and  ascertain  the  nature  of  the  invention,  and  in  what  manner 
the  same  was  to  be  and  might  be  performed. 

7.  That  the  alleged  invention  does  not  produce  the  effects  described 
in  the  specification. 

8.  That  the  plaintiff"  does  not  sufl5ciently  distinguish  and  point  out 
in  his  specification  which  of  the  matters  and  things  therein  mentioned 
he  claims  to  have  invented,  and  which  he  does  not  claim  to  have  in- 
vented, or  admits  to  be  old. 

9.  That  the  alleged  invention  was  not  the  proper  subject  of  letters- 
patent. 

10.  That  the  alleged  patent  was  a  patent  for  a  principle  only,  and 
not  for  any  manner  of  new  manufacture. 

11.  That  the  plaintiflT  by  his  specification  claims  a  principle  of  ap- 
plying old  contrivances  to  new  objects. 

12.  That  the  specification  claims  a  principle,  and  is  not  confined  to 
the  proper  subject  of  letters-patent. 

13.  That  the  specification  claims  what  was  not  new,  being  the  in- 
vention of  Mr.  ,  published  in  the [name  of  publication'], 

published  on ,  at . 

14.  That  the  principle  claimed  by  the  specification  was  generally 
known  to  scientific  men  previously  to  the  date  of  the  letters-patent. 

15.  That  the  alleged  invention  was  published  prior  to  the  letters- 
patent,  at ,  in  the  following  manner,  that  is  to  say  [&c.  state  the 

manner]. 

16.  That  the  alleged  invention  was  used  prior  to  the  alleged  inven- 
tion in  the  following  manner,  that  is  to  say  [state  the  manner]. 

18.  The  defendant  will  also  rely  upon  the  specification  filed  in 
Chancery  of  the  following  letters-patent,  and  will  object  that  the  spe- 
cification of  the  plaintifi^'s  patent  claims  some  or  one  of  the  matters 
thereby  patented  or  specified,  that  is  to  say  [&c.  enumerate  the  pa- 
tents]. 

19.  The  defendant  will  also  refer  to  and  rely  upon  the  following 


(a)  These  particulars  are  required  by  the  15  &  16  Vict  c.  83,  s.  41,  and 
must  be  delivered  with  the  pleas :  (see  2  Pr.  10th  ed.  1394.)  They  do  not 
form  part  of  the  record  :  (see  Reg.  v.,Mill,  1  L.,  M.  &  P.  695.)  A  defect  in 
them  will  not  be  aided  by  the  particulars  of  breaches  delivered  by  the 
plaintiflF:  (see  Palmer  v.  Cooper,  9  Exch.  231 ;  23  L.  J.,  Exch.,  82 ;  Palmtr 
v.  Wagstaffe,  22  L.  J.,  Exch.,  295  ;  9  Exch.  494.) 
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books,  published  at  the  places  hereafter  mentioned,  as  showing  want 
of  novelty  in  the  plaintiff's  alleged  invention,  and  the  vice  of  the 
specification,  that  is  to  say  [state  oooks,  Sfc.'\ 

[The  statements  of  the  above  objections  are  given  as  examples  only. 
Ea£h  case  must  of  course  depend  on  itself,  and  the  objections  should 
be  framed  accordingly  to  meet  it.] 

Yours,  &c. 
To  Mr.  P.  A.  plaintiff's  attorney  D.  A.  defendant's  attorney 

[or  "  agent."]  [or  "  agent."] 


2.3.  Notice  by  Defendant  under  6^7  Vict.  c.  96,  s.  1,  of  Intention  to 
;  give  Evidence  of  Offer  of  an  Apology  in  an  Action  for  Slander  or 

Libel. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice,  that  the  defendant  intends  on  the  trial  of  this  cause  to 
give  in  evidence  in  mitigation  of  damages,  that  he  offered  an  apology 
to  the  plaintiff  for  the  defamation  complained  of  in  the  declaration 
herein,  as  soon  after  the  commencement  of  this  action  as  there  was  an 
opportunity  of  making  or  offering  such  apology,  the  action  having 
been  commenced  before  the  defendant  had  an  opportunity  of  doing  so. 

Dated . 

Yours,  &c. 
To  Mr.  P.  A.  plaintiff's  attorney  D.  A.  defendant's  attorney 

[or  "  agent."]  [or  "  agent."] 


(    800    )  [bookx. 


CHAPTER  XVII. 

COMPOUNDING  PENAL  ACTIONS  («). 


1.  Notice  of  Motion  to  Crown  Officer,  where  part  ofPenaJiy  goes  to 

the  Crowii. 
In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  who  sues  &c.  plaintiff, 
and 
C.  D.  defendant. 
This  action  is  brought  for  the  recovery  of  penalties  to  the  amount  of 

£ ,  alleged  to  have  been  incurred  by  the  above-named  defendant 

upon  and  by  virtue  of  an  act  of  parliament  passed  in  the year  of 

the  reign  of  King ,  intituled  "  An  Act :"  And  it  hath  been 

aOTeed  between  the  said  plaintiff  and  defendant  to  apply  to  the  court 

ot  for  leave  to  compound  this  action,  upon  the  defendant  paying 

the  sum  of  £ to  our  lady  the  Queen,  and  £ to  the  said  plain- 
tiff, together  with  the  costs  of  this  action  and  of  the  said  application, 
to  be  taxed  by  the  proper  officer  [^state  the  agreement  according  to  the 

fact\  :  And  take  notice,  that  the  said  court  of  will  be  moved  on 

the instant  \or  "next"],  or  as  soon  after  as  counsel  can  be  heard, 

for  leave  to  make  the  said  composition.     Dated . 

Yours,  &c. 

To ,  esq.  P.  A.  plaintiff's  [or  "  defendant's"] 

attorney. 


2.  Affidavit  to  ground  Motion  for  Leave  to  compound  where  part  of 
Penalty  goes  to  the  Crown. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  who  sues,  &c.  plaintiff, 
and 
C.  D.  defendant. 

I,  A.  B.  of ,  labourer,  the  above-named  plaintiff,  and  I,  P.  A. 

his  attorney,  severally  make  oath  and  say  as  follows,  that  is  to  say : — 

And  iirst  I,  A.  B.,  for  myself  say, 

1.  This  action  is  brought  for  the  recovery  of  a  certain  penalty  [or 

"penalties"],  amounting  to  £ ,  alleged  to  have  been  incurred  oy 

the  above-named  defendant  under  and  by  wtue  of  an  act  of  parliament 

passed  in  the year  of  the  reign  of intituled  "  An  Act"  [&c. 

here  mention  the  stage  of  the  action,  as  xchether  it  be  before  or  after 
declaration,  plea,  issue  or  verdict ;  if  before  declaration,  say  "  but  I 
have  not  as  yet  declared  in  the  said  action  :"  If  after  declaration  and 
before  plea,  you  may  say  "and  I  have  delivered  a  declaration  in  the 

(a)  See  as  to  compounding  penal  actions'  in  general,  2  Pr.  10th  ed.  1397. 
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said  action  against  the  defendant,  but  be  bas  not  as  yet  pleaded 
thereto,"  &c.] 

2.  It  l)ath  been  agreed  between  me  the  said  A.  B.  and  the  said  de- 
fendant that  an  application  should  be  made  to  this  Honourable  Court 
by  and  on  my  behalf  and  the  said  defendant  for  leave  to  compound  the 
said  action,  upon  the  said  defendant  paying  £ {half  the  composi- 
tion) to  our  lady  the  Queen,  and  £ to  me,  together  with  the 

costs  of  this  action  and  of  the  present  application,  to  be  taxed  [state  the 
agreement  betzceen  the  parties  according  to  thefact\ 

3.  What  is  above  stated  to  be  the  agreement  between  me  the  said 
A.  B.  and  the  said  defendant  respecting  the  compounding  the  said 
action  contains  wholly  and  truly  the  terms  upon  which  this  action  is 
intended  to  be  compounded. 

4.  I  the  said  A.  B.  have  not,  nor  hath  nor  have  any  other  person  or 
persons  for  my  use,  received  any  sum  or  suras  of  money  whatever  for 
or  on  account  of  compounding  the  said  action,  nor  is  nor  are  any 
other  person  or  persons  bj'  my  order  or  by  my  appointment,  or  for  my 
use  or  for  the  use  of  any  other  person  or  persons  by  my  knowledge, 
or  with  my  privity  or  consent,  at  any  time  or  times  hereafter,  to  have 
and  receive  for  and  on  account  of  compounding  the  said  action  more 

than  the  aforesaid  sum  of  £ ,  and  the  costs  to  be  taxed  as  above 

mentioned. 

And  I  the  said  P.  ^.  for  myself  say, 

5.  That  I  did  on  the  day  of [or  "  instant"]  serve , 

esq.,  the  solicitor  of  her  majesty's  treasury,  with  a  true  copy  of  the 

notice  following,  that  is  to  say  [here  copy  the  notice  served  on 

him\ 

Sworn  [&c.  as  usnal,  see  post,  "Affidavits."'}  A.  B. 

Jr .  A. 


3.  Rule  tJiereon. 

In  the  Q.  B.  [«C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  a.d.  18 — . 

B.  '\     Upon  reading  the  affidavit  of  A.  B.  and  upon  hear- 

who  sues  &c.  f  ing  Mr. of  counsel  for  the  plaintiff,  and  by  the 

V.  ^consent  of  Mr. of  counsel  for  the  defendant,  and 

D.  ^  it  appearing  that  notice  has  been  given  to  the  solicitor 

of  her  majesty's  treasury,  according  to  the  rule  in  that  behalf  of  Hilary 

Term,  1853,  and  £ ,  being  a  moiety  of  the  composition  agreed  to 

be  accepted  in  full  satisfaction  and  discharge  of  this  suit,  being  paid 

into  the  hands  of ,  esq.,  the  Master  of  the  Crown  Office,  for  the 

use  of  her  majesty,  and  the  defendant  hereby  undertaking  (a)  to  pay  to 

the  plaintiff,  or  his  attorney,  the  sum  of  £ ,  the  other  moiety  thereof, 

together  with  the  costs  of  suit  and  of  this  application,  to  be  taxed  by 
the  master :  It  is  ordered,  that  the  plaintiff,  who  sues  as  well  for  our 
sovereign  lady  the  Queen  as  for  himself,  have  leave  to  compound  this 

action  with  the  defendant  for  the  sum  of  £ ,  being  of  the 

penalties  mentioned  in  the  declaration  in  this  cause,  for  the  offences  for 

which  this  action  is  brought,  namely,  for ,  [describe  concisely  the 

nature  of  t/ie  offence],  contrary  to  the  provisions  of  the  statute  of  the 

yeai-  of  her  present  majesty's  reign  [or  "  of  the  reign  of  his  late 

majesty,  King "],  chap. .     Upon  the  motion  of  Mr. . 

By  the  Court 

(a)  See  r.  119,  H.  T.  1853 ;  2  Pr.  10th  ed.  1397,  1398. 
MHO 
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CHAPTER  XVIir. 

SETTING  ASIDE  PROCEEDINGS  FOR  IRREGULARITY  (a). 


1.  Affidavit  foTy  in  general. 
See  as  to  the  form  in  general,  2  Pr.  10th  ed.  1404.     It  must  neces- 
sarily depend  on  the  circumstances  of  each  particular  case. 


2.  Rule  Nisi  for  setting  aside  Proceedings  for  Irregularity,  in 
Exchequer  (b). 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

jB.  "1  Upon  reading  the  affidavit  of  D.  A.  it  is  ordered  that  the 
V.  >  plaintiff  [or  "  defendant"],  upon  notice  of  this  rule  to  be  given  to 

D.J  him  or  his  attorney,  shall  upon instant  [or  "next"]  show 

cause  why  the  declaration  [&c.  name  the  proceeding  to  be  set  aside. 
The  proceedings  will  be  set  aside  only  as  from  the  first  irregular  step] 
in  this  action,  and  all  subsequent  proceedings,  should  not  be  set  aside 
for  irregularitj',  with  costs  to  be  taxed  by  the  master,  and  that  in 
the  meantime  all  further  proceedings  be  stayed.     On  the  motion  of 

Mr. . 

By  the  Court. 

3.  The  like,  in  C.  P. 

In  the  Common  Pleas. 

,  the day  of ,  18 — . 

B.-%  Upon  reading  the  affidavit  of  Z>.  A.  it  is  ordered  that  the 
V.  >  plaintiff  [or  "defendant"],  upon  notice  of  this  rule  to  be  given  to 

D.  J  him  or  his  attorney,  shall  show  cause  to  this  court  on next, 

why  tlie  judgment  [&c.  name  the  proceeding  to  be  set  aside.  The  pro- 
ceedings will  be  set  aside  only  as  from  the  first  irregular  step']  in  this 
action,  and  all  subsequent  proceedings,  should  not  be  set  aside  for  irre- 
gularity, and  why  the  plaintiff  [or  "  defendant"]  should  not  pay  to 
the  defendant  [or  "plaintiff"]  or  his  attorney  his  costs  of  and  occa- 
sioned by  this  application  to  the  court,  to  be  taxed  by  one  of  the  masters 
of  this  court ;  and  in  the  meantime,  and  until  this  court  shall  otherwise 
order,  let  all  further  proceedings  in  this  action  be  stayed.     On  the 


motion  of  Mr. for  the  defendant  [or  "plaintiff."] 


y  the  Court. 


(a)  See  generally  as  to  this,  2  Pr.  10th  ed.  1399  to  1407. 

(6)  In  ordinary  cases  the  application  should  be  made  to  a  judge  at  cham- 
bers, and  not  to  the  court.  In  oi  der  to  make  tlie  rule  nisi  a  stay  of  pro- 
ceedings a  notice  of  the  motion  should  be  given  two  days  previous  to  the 
making  it.  (R.  160,  U.  T.  1853.)  See  a  form  of  notice,  po«/,  "Jltfo<io«M  and 
RuUs." 
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4.  Summons  and  Order  to  set  aside  Proceedings  for  Irregularity. 

[Formal  parts  as  usual]  to  show  cause  why  the  writ  of  summons 
[name  the  proceeding  to  be  set  aside.  The  proceeding  will  be  set  aside 
only  as  from  the  first  irregular  step]  in  this  action,  and  all  subse- 
quent proceedings,  should  not  be  set  aside  for  irregularity,  with  costs 
to  be  taxed  by  the  master,  on  the  ground  that  [occ,  here  state  the 
grounds  of  irregularity.  Such  statement  is  required  by  the  r.  136,  H. 
T.  1863],  and  why  in  the  meantime  all  further  proceedings  herein  shall 
not  be  stayed. 

(^An  order  may  be  readily  framed  from  the  terms  of  the  summons.) 


5.  Setting  aside  Proceedings  against  Sheriff  for  Irregularity. 
See  ante,  382. 


6.  Setting  aside  Proceedings  on  Bail-bond. 
See  ante,  385. 


7.  Notice  not  to  appear  to  Mesne  Process. 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
I  hereby  give  you  notice  not  to  appear  to  the  writ  of  summons 
wherewith  you  have  been  served  [or  "  issued"]  in  this  cause.    Dated 

To  Mr.  C.  B.  the  above-named  P.  A.  plaintiff's  attorney 

defendant.  [or  "  agent."] 


8.  Notice  to  Sheriff  to  retain  Money  levied. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  B.  defendant. 

Take  notice,  that  this  Honourable  Court  will  be  moved  on  

instant  [or  "next"]  or  as  soon  after  as  counsel  can  be  heard,  for  a 
rule  to  show  cause  why  the  judgment  in  this  cause,  and  the  execution 
thereon  executed,  should  not  be  set  aside  for  irregularity,  with  costs  to 
be  taxed  by  the  master,  and  why  the  money  levied  by  you  [or  "  paid 
into  your  hands"]  should  not  be  restored  and  paid  over  to  the  defend- 
ant ;  and  you  are  hereby  required  to  retain  the  same  in  your  hands 

until  the  further  order  of  the  court  in  this  behalf.     Dated . 

B.  A.  defendant's  attorney 

To  S.  S.  sheriff  of ,  and  to  B.  B.  [or  "  agent."] 

his  officer,  and  others  whom  this 
may  concern. 
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CHAPTER  XIX. 

JUDGMENT  OF  NON-PROS,  (a) 


1.  Judgment  of  Non-pros,  for  not  declaring  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  (the  day  on  which 

the  judgment  is  signed.) 

England,  to  wit.  A.  B.  in  his  own  person  [or  "  by ,  his  attor- 
ney"], on  the day  of ,  a.d. ,  sued  out  of  this  court  a 

writ  of  summons  against  C  D. :  And  the  defendant  on ,  by  D.  A. 

his  attorney  [or  '^in  person"],  caused  an  appearance  to  be  entered 

for  him  to  the  said  writ:  And  afterwards,  on  ,  the  defendant 

gave  notice  in  writing  to  the  plaintiff  requiring  him  to  declare  in  this 
action  within  four  days  from  the  time  of  giving  such  notice,  otherwise 
judgment ;  and  although  the  said  four  days  have  elapsed,  the  plaintiff 
hath  not  declared  herein,  and  he  doth  not  further  prosecute  his  suit  in 
this  behalf  against  the  defendant:  Therefore  it  is  considered  that  the 
■plaintiff  take  nothing  by  his  said  writ,  and  that  the  defendant  do  go 
thereof  without  day,  &c.,  and  that  the  defendant  do  recover  against 
the  plaintiff  £  for  his  costs  of  defence. 

\jn  the  margin  of  the  roll,  opposite  the  words,  "  Therefore  it  is 

considered,  &c."  write  "  Judgment  signed  the  day  of  , 

185—."] 

2.  Judgment  of  Non-pros,  to  the  whole  Action,  for  not  replying  (c). 

\Proceed  as  in  an  issue,  to  the  end  of  the  defendant's  plea,  and 

then  thus ;]  And  the  defendant  on gave  notice  in  writing  to  the 

plaintiff,  requiring  him  to  reply  to  the  said  plea  within  four  days  from 
the  time  of  giving  such  notice,  otherwise  judgment  ;*  at  the  expiration 
of  which  four  days  comes  here  the  defendant  by  his  attorney  aforesaid ; 
but  the  plaintiff",  although  the  said  four  days  have  elapsed,  hath  not 
replied  to  the  aforesaid  plea  of  the  defendant,  nor  doth  the  plaintiff 
further  prosecute  his  suit  in  this  behalf  against  the  defendant :  There- 
fore it  is  considered  that  the  plaintiff  take  nothing  by  the  said  writ, 
and  that  the  defendant  do  go  thereof  without  day,  &c.,  and  that  the  de- 
fendant do  recover  against  the  plaintiff  £ for  his  costs  of  defence. 

[Insert  the  usual  marginal  note,  as  directed  at  foot  of  the  preceding 
form.'] 

(a)  See  as  to  this  judgment  of  non  pros,  in  general,  2  Pr.  lOtli  ed.  l+OO. 
(6)  As  to  when  this  judgment  may  be  signed,  see  2  Pr.  10th  ed.  1409. 
(c)  As  to  when  this  judgment  may  be  signed,  see  2  Pr.  10th  ed.  1410. 
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3.  The  lil<£,for  not  replying  to  a  Part  of  the  Causes  of  Action  (a). 

[Proceed  as  in  the  preceding  form,  to  the  asterisk*,  and  then  thus:'] 

And  on comes  here  the  plaintiff  by  his  attorney  aforesaid,  and 

replies  to  the  plea  [&c.  here  copy  the  replication] ;  bnt  the  plaintiff, 
although  the  said  four  days  have  elapsed,  hath  not  replied,  nor  sent 
any  excuse  for  his  not  replying  to  the  said  plea  of  the  defendant  by 
him  against  the  defendant  [first]  above  pleaded,  nor  doth  the  plaintiff 
further  prosecute  his  suit  as  to  the  said  causes  of  action  to  which  the 
said  plea  of  the  defendant  by  him  [firstly]  above  pleaded  is  pleaded : 
Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  his  said 
writ  with  respect  to  the  said  causes  of  action  to  which  the  said  plea  of 
the  defendant  by  him  [firstly]  above  pleaded  is  pleaded,  and  that  the 
defendant  do  go  thereof  without  day,  &c.  (h). 

[Insert  the  usual  marginal  note,  as  directed  at  the  foot  of  the  form, 
supra.  No.  1.] 

4.  The  like,  for  not  joining  in  Demurrer  to  a  Replication  to  Part  of 
the  Causes  of  Action. 

[Proceed  as  in  an  issue,  to  the  end  of  the  demurrer,  and  then  thus:"] 

And  the  defendant  on  gave  notice  in  writing  to  the  plaintiff, 

requiring  him  to  join  in  demurrer  to  the  said  demurrer  within  four 
days  from  the  time  of  giving  such  notice  otherwise  judgment;  and 
although  such  four  days  have  elapsed,  j'et  the  plaintiff  hath  not  joined 
in  demurrer  to  the  said  demurrer,  nor  hath  he  sent  any  excuse  for  his 
not  so  joining  in  demurrer,  nor  doth  he  further  prosecute  his  suit  in 
this  behalf  against  the  defendant  as  to  the  said  causes  of  action  to 
which  the  said  plea  is  pleaded:  Therefore  it  is  considered  that  the 
plaintiff  take  nothing  by  his  said  writ  with  respect  to  the  said  causes 

of  action  to  which  the  said plea  is  pleaded,  and  that  the  defendant 

do  go  thereof  without  day,  &c. 

[Insert  the  usual  marginal  note,  as  directed  at  the  foot  of  the  form, 
supra.  No.  1.] 

5.  Execution  on  a  Non-pros. 
Same  as  in  ordinary  cases. 


6.  Non-pros,  in  Error. 
In  Exchequer  Chamber,  ante,  262 ;  in  error  coram  nobis,  ante,  278. 


7.  Non-pros,  in  Replevin. 
Various  forms,  ante,  title  "  Replevin." 


(a)  The  defendant  might  perhaps  in  this  case  sign  a  judgment  of  discon- 
tinuance. 

(6)  It  would  seem  that  there  can  be  no  judgment  for  the  costs  until  the 
final  taxation,  and  not  then  if  plaintitT  is  entitled  to  judgment  for  any  part 
of  the  cause  of  action,  and  his  costs  exceed  defendant's;  in  that  case  de- 
fendant's costs  on  the  judgment  of  nou  pros,  will  be  deducted  from  the 
plaintiff's. 
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CHAPTER  XX. 

DISCONTINUANCE  (a). 


-•- 


1.  Rule  to  discontinue  before  Plea  pleaded. 

,  the day  of ,  18 — . 

jB.     "j      It  is  ordered,  upon  payment  of  defendant's  costs  to  be 
against  >  taxed  by  one  of  the  masters,  that  this  action  be  discon- 
D.     S  tinued. 
Side  bar.  By  the  Court. 

2.  Tlie  like,  after  Plea  pleaded  {b). 

[Proceed  to  the  end  of  the  common  rule,  supra,  and  then  thtis:'\ 
the  plaintiff  hereby  undertaking  to  pay  the  said  costs  to  be  so  taxed, 
and  consenting  that  if  they  are  not  paid  witiiin  four  days  after  taxa- 
tion, the  defendant  shall  be  at  liberty  to  sign  judgment  of  non-pros. 

Side  bar.  By  the  Court. 

3.  Judgment  for  Costs  after  Discontinuance  before  Declaration. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

England,  to  wit.  On  the  day  and  year  above  written,  A.  JB.  in 
person  [or  "  by  P.  ^.  his  attorney"]  sued  out  of  this  court  a  writ  of 

summons  against  C.  D.,  and  the  said  C.  D.  on appeared  to  the 

said  writ,  and  the  said  A.  B.  has  discontinued  the  action  :  Therefore  it 
is  considered  that  the  said  A  B.  take  nothing  by  his  said  writ,  and  that 
the  said  C.  D.  recover  against  him  £ for  his  costs  of  defence. 

[Insert  the  usual  marginal  note,  as  directed  at  foot  of  form,  ante, 
241.] 

4.  The  like,  after  Plea  pleaded. 

[Proceed  setting  forth  the  declaration  and  plea,  and  other  plead- 
ings, if  any,  and  then  thus:^  And  on it  was  ordered  by  the  court, 

that  [set  foi'th  the  rule  to  discontinue  in  the  past  tense,  to  the  words 

"judgment  of  non-pros."],  and  the  said  costs  were  afterwards,  on , 

taxed  by ,  esquire,  one  of  the  masters  of  this  court,  at  £ ; 

but  the  plaintiff  did  not  pay  the  same  within  four  days  after  such 

(a)  See  as  to  discontinuance  in  general,  2  Pr.  10th  ed.  1413. 

Ih)  By  r.  23,  H.  T.  1853,  "  to  entitle  a  plaintiff  to  discontinue  after  plea 
pleaded  it  shall  not  be  necessary  to  obtain  the  defendant's  consent,  but  the 
rule  shall  contain  an  undertaking  on  the  part  of  the  plaintiff  to  pay  the  costs, 
and  a  consent  that  if  they  are  not  paid  within  four  days  after  taxation  the 
defendant  shall  be  at  liberty  to  sign  judgment  of  non  pros." 
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taxation :  Therefore  it  is  considered  that  the  plaintiff  take  nothing  by 

.  his  said  suit,  and  that  the  defendant  do  recover  against  him  £ for 

his  costs  of  defence. 

[Insert  the  usual  marginal  note,  as  directed  at  foot  of  form,  ante, 

241.] 


6.  Judgment  for  Costs  after  Discontinuance  in  Ejectment. 
See  the  form,  ante,  530. 


6.  Discontinuance  of  Proceedings  in  Error. 
See  ante,  265. 


7.  Execution  for  Defendant  for  Costs. 
Same  as  in  ordinary  cases ;  see  ante,  335,  337. 


CHAPTER  XXI. 

CASSETUR    BREVE. 


See  the  form  of  entry  of,  and  note,  ante,  440  j  and  2  Pr.  10th  ed. 
1417. 


I. 

k 
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CHAPTER  XXir. 
PUTTING  OFF  THE  TRIAL  (a). 


1.  Notice  of  Motion  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

Take  notice,  that  this  Honourable  Court  will  be  moved  on next, 

or  as  soon  after  as  counsel  can  be  heard,  that  the  trial  of  this  cause 

may  be  put  off  until ,  on  account  of  the  absence  of  a  material 

witness,  and  that  in  the  meantime  all  proceedings  herein  be  stayed. 

Dated  this day  of ,  185—. 

D.  A. 's  attorney. 

To  Mr.  P.  A. 's  attorney. 


2.  Affidavit  for  {h). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I.  C.  D.  of , ,  the  above-named  defendant  [or  "  attorney 

in  tiiis  action  for  the  above-named  defendant"],  make  oath  and  say  as 
follows,  that  is  to  say  : — 

1.  Issue  was  joined  in  this  action  on  the day  of last  past, 

and  notice  was  given  for  the  trial  thereof  at  the sittings  within 

[or  "  at  the  sittings  after"]  term. 

2.  W.  W.,  late  of ,  is  a  material  and  necessary  witness  for  me 

[<w  "  for  the  defendant"]  in  this  action,  as  I  am  advised  and  believe 
that  I  cannot  safely  proceed  to  the  trial  thereof  without  the  testimony 
of  the  said  W.  W. 

3.  The  said  W.  W.  is  now  at [state  the  witness  being  abroad, 

if  that  be  thefact\ 

4.  After  the  notice  of  trial  was  so  given  as  aforesaid,  and  in  ordes 
to  pre])are  for  such  trial,  I  [&c.  state  fully  the  diligent  inquiries  that 
have  been  made  after  the  witness,  and  the  time  when  he  is  likely 
to  return  and  attend,  or  other  facts  to  induce  the  court  to  grant  the 
application.'] 

Sworn  [&c.  a«  usuxd,  see  post,  "Affidavits."]  C.  D. 


(o)  See  as  to  this  in  general,  2  Pr.  10th  ed.  1418. 
(6)  See  as  to  this  notice,  2  Pr.  10th  ed.  1420. 


CHAP.  XXIII.]  (     809     ) 


CHAPTER  XXIII. 

)  TRIAL     BY     PROVISO(a). 


Notice  of  Trial  by  Proviso. 

In  the  Q.  B.  [«C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice  of  trial  by  proviso *in  this  cause  for  [&c.  proceed  as  in 

the  usual  form  of  notice:  see  the  forms,  ante,  124,  126].    Dated . 

D.  A.  defendant's  attorney 
To  Mr.  P.  A.  plaintiff's  attorney  [or  "  agent."] 

\or  "  agent."] 


(a)  See  as  to  this  trial  in  general,  2  Pr.  10th  ed.  1422. 

By  the  C.  L.  P.  Act,  1852,  s.  76,  "nothing  herein  contained  shall  affect 
the  rightof  a  defendant  to  take  down  a  cause  for  trial  after  default  by  the 
plaintiff  to  proceed  to  trial  according  to  the  course  and  practice  of  the  court, 
and  if  records  are  entered  for  trial  both  by  the  plaintiff  and  the  defendant, 
the  defendant's  record  shall  be  treated  as  standing  next  in  order  after  the 
plaintiff's  record  in  the  list  of  causes,  and  the  trial  of  the  cause  shall  take 
place  accordingly." 

By  Reg.  Pract.  H.  T.  1853,  No.  42,  "  no  trial  by  proviso  shall  be  allowed 
in  the  same  term  in  which  the  default  of  the  plaintiff  has  been  made,  and 
no  rule  for  a  trial  by  proviso  shall  be  necessary." 


(      810      )  [BOOKX. 


CHAPTER  XXIV. 

COSTS  OF  THE  DAY  FOR  NOT  PROCEEDING  TO  TRIAL  (o). 


1.  Affidavit  for  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I,  Z>.  A.  of ,  gentleman,  attorney  in  this  cause  for  the  above- 
named  defendant,  make  oath  and  say, 

1.  That  issue  was  joined  in  this  action  on  the day  of last 

[or  if  in  ejectment,  say  "  That  this  is  an  action  of  ejectment"],  and 
notice  of  trial  given  in  tiiis  action  on  behalf  of  the  plaintiff  for  the  sittings 

after term  last  [or  "  for  the  last  assizes  holdeu  at in  and  for 

the  county  (or  *  city  and  county')  of ,"  as  the  case  may  be']. 

2.  That  the  above-named  plaintiff  did  not  proceed  to  the  trial  of  this 
action  at  the  said  sittings  [or  "assizes"],  nor  countermand  the  said 
notice  of  trial  in  due  time,  according  to  the  rules  and  practice  of  this 
Honourable  Court. 

[If  the  costs  sought  for  are  those  of  the  day  for  not  executing  a  writ 
of  inquiry,  alter  the  affidavit  accordingly.  It  is  not  necessary  to  swear 
to  costs  of  the  day  having  been  incurred.] 

Sworn  [&c.  as  usual,  seejfost,  "Affidavits."'] 


2.  Hule  of  Court  thereon,  in  Q.  B.  or  C.  P.  (a) 

In  the  Q.  B.  [or  "  C.  P."] 

,  the day  of ,  18 — . 

B.  •\  Upon  reading  the  affidavit  of  B.  A.  it  is  ordered  that  the 
v.  >attornies  of  both  parties  shall  attend  the  master,  and  he  shall 
B.  J  examine  the  matter,  and  tax  the  defendant  his  costs,  for  that  the 
plaintiff  hath  not  proceeded  to  trial  [or  "to  execute  his  writ  of  in- 
quiry"] pursuant  to  his  notice ;  which  costs,  when  taxed,  shall  be  paid 
by  the  plaintiff,  if  it  shall  appear  to  the  master  that  costs  ought  to  be 

paid.     Upon  the  motion  of  Mr. . 

By  the  Court 


(a)  See  as  to  these  costs  in  general,  2  Fr.  10th  ed.  1424 ;  Gray  on  Costs, 
371. 

If  the  plaintiif  gives  notice  of  trial  and  does  not  countermand  it  in  due 
time,  the  defendant  may  obtain  a  side  bar  rule  for  the  costs  of  the  day  on 
the  usual  affidavit.  And  by  the  C.  L.  P.  Act,  1852,  s.  99,  "  A  rule  for  costs 
of  the  day  for  not  proceeding  to  trial  pursuant  to  notice,  or  not  counter- 
manding in  sufficient  time,  may  be  drawn  up  on  an  affidavit  without  mo- 
tion." And  by  r.  39,  H.  T.  1853,  "  The  costs  of  the  day  for  not  proceeding 
to  trial,  or  to  execute  a  writ  of  inquiry,  may  be  obtained  by  a  side-bar  rule 
on  the  usual  affidavit." 
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3.  The  like,  m  Exchequer. 

In  the  Exch.  of  Pleas. 

,  the (lay  of ,  18 — . 

B.  "^     Upon  the  motion  of  Mr. ,  counsel  for  the  defendant,  and 

V.  >upon  reading  the  affidavit  of  Mr. ,  gentleman,  it  is  ordered 

D.  J  that  the  plaintiflP  do  pay  to  the  defendant  his  costs,  to  be  taxed 
by  one  of  the  masters,  for  that  the  plaintiff  did  not  proceed  to  the  trial 
of  this  cause  at  the  last  assizes  for  the  county  [or  "  city  and  county"] 
of [or  "sittings,"  &c.  see  supra,  or  '^  to  execute  his  writ  of  in- 
quiry"], pursuant  to  notice,  unless  cause  be  shown  to  the  contrary  on 

,  the day  of instant  [or  "  next  coming"]. 

By  the  Court. 
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CHAPTER  XXV. 

COMPELLING  PLAINTIFF  TO  PROCEED  TO  TRIAL (o). 
STET  PROCESSUS  (6). 


1.  Notice  under  C.  L.  P.  Act,  1852,  s.  101,  to  proceed  to  Trial. 

In  the  Q.  B.  [«C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
Take  notice  that  the  defendant  [or  "  the  above-named  defendant 
C  jD."  in  case  of  the  notice  being  given  by  one  defendant  only]  hereby 
requires  the  plaintiff  to  biing  the  issue  [or  "  issues"]  joined  in  this 
cause  on  to  be  tried  [or  "  to  proceed  to  the  trial  of  this  action"]  at  the 
sittings  to  be  held  at  Westminster  in  and  for  the  county  of  Middlesex 
[or  "  at  Guildhall,  in  and  for  the  city  of  London,"  as  the  case  may 

be,  or  "  assizes  to  be  holden  in  and  for  the  county  of ,"  or  "  the 

city  of ,"  as  the  case  may  be}  (c),  next  after  the  expiration  of 

twenty  days  from  the  service  of  this  notice.    Dated . 

Yours,  &c. 
To  P.  A.  plaintiff's  attorney  D.  A.  defendant's  attorney. 

[or  "  agent"] 

2.  Summons  and  Order  for  extending  the  Time  of  the  Trial  {d). 

Formal  parts  as  usual,'\  "  to  show  cause  why  the  time  of  proceed- 
ing to  the  trial  of  this  action  should  not  be  extended  until ." 


3.  Suggestion  and  Judgment  for  Defendant,  where  Plaintiff  has 
neglected  to  try  (e). 

\_Mahe  up  a  roll  containing  the  whole  of  the  issue  as  delivered,  and 


(a)  See  as  to  this  in  general,  2  Pr.  10th  ed.  1427  to  1441. 

(b)  See  as  to  this,  2  Pr.  10th  ed.  1428,  1434. 

(c)  The  enactment  uses  only  the  terms  "sittings  or  assizes."  It  is  ap- 
prehended, however,  that  they  apply  to  the  case  of  a  trial  before  the  shentF 
or  judge  of  an  inferior  court  of  record,  under  the  3  &  4  Will.  4,  c.  42,  s.  17, 
and  the  notice  to  meet  it  should,  instead  of  requiring  the  bringing  the  cause 
on  to  be  tried  at  the  "  sittings  or  assizes"  in  the  above  form,  require  it  to  be 
brought  on  "  at  the  next  sittings  or  court  to  be  holden  by  the  sheriff  of  the 

county  of  [or  'in  the  court  of  ,  at  ']  after  the  expiration, 

&c." 

{d)  The  C.  L.  P.  Act,  1852,  s.  101,  enables  a  judge  to  extend  the  time 
with  or  without  terms.  See  as  to  when  it  will  be  extended,  2  Pr.  10th  ed. 
1435. 

(e)  Deliver  a  copy  of  this  form  as  far  as  the  *,  adding  after  it  an  "  &c.," 
to  the  plaintiff's  attorney  or  agent,  filling  in  the  date  of  the  delivery.  Then 


CHAP.  XXV.]  CompelUnff  Plaintiff  to  proceed  to  Trial.      813 

then  proceed  thus :]     And  on  {the  day  of  entry  of  suggestion)^ 

the  defendant  suggests  and  gives  the  court  here  to  understand  and  be 
informed  that  the  plaintiflP  has  failed  to  proceed  to  trial  of  the  issue  \or 
"  issues"]  joined  in  this  action,  although  duly  required  so  to  do : 
Therefore  *  it  is  considered  that  the  plaintiff  take  nothing  by  his  said 
writ,  and  that  the  defendant  do  go  thereof  without  day,  &c. ;  And 

that  the  defendant  do  recover  against  the  plaintiff  £ for  his  costs 

of  defence. 

[Insert  tJie  usual  margined  note  as  directed  at  foot  of  form,  ante, 
241.] 


4.  Execution  for  Defendant's  Costs. 
Same  as  in  ordinary  cases. 


6.  Entry  of  a  Stet  Processus  (a). 

{^Proceed  to  the  end  of  the  issue,  and  then  thus :]     Afterwards,  on 

,  come  here  the  parties  aforesaid,  by  their  attoruies  aforesaid ; 

and  hereupon  it  is  ordered  by  the  court  here,  with  the  consent  of  the 
parties  aforesaid,  that  all  further  proceedings  herein  be  forthwith 
stayed ;  and  let  them  be  stayed  accordingly,  &c. 


make  an  incipitur  of  the  declaration  on  a  judgment  paper.     Take  it  to  the 
master's  office,  and  sign  judgment  of  non  pros,  for  not  giving  notice  of  trial 
or  proceeding  to  trial  in  pursuance  of  defendant's  notice.    Get  the  master 
to  tax  the  costs,  and  mark  the  same  on  the  judgment  paper, 
(a)  See  as  to  this  stet  procestus,  2  Pr.  10th  ed.  1437. 
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CHAPTER  XXVI. 

NOLLE  PROSEQUI  AND  RETRAXIT  (a). 


1.  NoUe  Prosequi  to  the  whole  Action. 

And  hereupon,  on ,  the  plaintiff  freely  here  in  court  says  that 

he  will  not  further  prosecute  his  suit  against  the  defendant.  [The 
form  of  the  judgment  thereon  for  the  defendant  is  precisely  the  same 
as  a  judgment  of  nonsuit,  ante,  246,  commencing  with  the  words 
"  Therefore  it  is  considered,"  &c.] 


2.  The  likef  to  a  particular  Count  or  Counts. 

And  hereupon,  on ,  the  plaintiff  freely  here  in  court  says  that 

he  will  not  further  prosecute  his  suit  against  the  defendant  for  or  in 
respect  of  the  causes  of  action  in  the  said  [second  and  last]  counts  of 
the  declaration  mentioned ;  therefore  as  to  those  causes  of  action  in 
those  counts  mentioned,  let  the  defendant  be  acquitted  and  go  thereof 
without  day,  &c. 

3,  The  like,  to  a  particular  Part  of  tlie  Declaration  for  unliquidated 
Damages,  to  which  Defendant  pleads,  but  suffers  Judgment  by 
Default  as  to  the  rest  {b). 

And  hereupon,  on ,  inasmuch  as  the  defendant  says  nothing  in 

bar  or  preclusion  of  the  action  of  the  plaintiff  for  or  in  respect  of  the 
cause  of  action  [or  "claim"]  in  the  first  count  of  the  declaration  men- 
tioned, and  whereby  the  plaintiff  remains  therein  undefended  against 
the  defendant,  the  plaintiff  ought  to  recover  his  damages  against  the 
defendant  on  occasion  of  the  premises  in  that  count  mentioned  :  And 
hereupon  the  plaintiff  freely  here  in  court  says  that  he  will  not  further 
prosecute  his  suit  against  the  defendant  for  or  in  respect  of  the  cause  of 
action  [or  "claim"]  in  the  [last]  count  of  the  declaration  mentioned, 
and  he  prays  judgment  and  nis  damages  by^  him  sustained  on  occasion 
of  the  premises  in  the  said  first  count  mentioned. 


4.  Tlie  like,  as  to  one  of  several  Defendants. 

And  hereupon,  on  ,  as  to  the  plea  of  the  defendant  E.  F.  by 

him  above  pleaded,  the  plaintiff  freely  here  in  court  saith,  that  he  will 


(a)  See  as  to  this  in  general,  2  Pr.  10th  ed.  1442. 

{b)  See  the  form  of  a  judgment  by  nil  dicit  as  to  one  count,  and  n(dle 
prosequi  as  to  another,  after  a  plea  in  debt  on  statute,  ante,  485. 
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not  further  prosecute  his  suit  against  the  said  E.  F. :  Therefore  let  the 
said  E.  F.  be  acquitted  of  the  premises  in  the  said  declaration  men- 
tioned, and  go  thereof  without  day,  &c. :  And  it  is  further  considered 

that  the  said  E.  F.  do  recover  against  the  plaintiff  £ for  his  costs 

of  defence. 


5.  Execution  for  Defendant  for  his  Costs. 
Same  as  in  ordinary  cases. 


6.  Retraxit. 
See  the  form,  2  Sellon,  338.     See  2  Pr.  10th  ed.  1445. 


CHAPTER  XXVII. 

REMITTITUR    D  A  M  N  A. 


Of  part  damages,  after  return  of  inquiry,  ante,  485,  No.  8. — As  to 
particular  counts,  ante,  483,  No.  4. — In  replevin,  of  damages,  by  de- 
fendant, arUe,  682.     And  see  generally,  2  Pr.  10th  ed.  1447. 
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CHAPTER  XXYIII. 

NEW  TRIAL  AND  APPEAL  AGAINST  DECISION  OF  COURT 
ON  RULE  FOR,  &c.  (o). 


1.  Rule  Nisi  for  a  new  Trial  in  Q.  B.  (b). 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

,  the day  of ,  18—. 

B.  1       It  is  ordered  that  the  plaintiff  [or  "  defendant"],  upon  notice 

V.  >  of  this  rule  to  be  given  to  his  attorney,  shall  upon show 

2).  S  cause  why  the  verdict  [or  "nonsuit"]  obtained  in  this  cause 
should  not  be  set  aside,  and  instead  thereof  a  verdict  entered  for  the 
defendant  [or  "  plaintiff,"  or  "  a  nonsuit  entered,"  or  "  a  new  trial 
granted  between  the  parties"]  on  the  following  grounds  (c): — [Here 
state  concisely  the  grounds  on  which  the  rule  nisi  is  granted,  as  thus ;] 

1.  For  the  erroneous  rejection  of  [describe  tfie  document  shortly\  as 
evidence  for  the . 

2.  For  the  erroneous  admission  of  [describe  the  document  shortb/l  as 
evidence  for  the . 

,3.  For  the  erroneous  rejection  of  the  evidence  of  O.  P.,  on  behalf  of 
the . 

4.  For  the  erroneous  admission  of  the  evidence  of  Q.  M.,  on  behalf 
of  the . 

5.  For  misdirection,  the  judge  having  [here  state  concisely  the  nature 
of  the  alleged  misdirection.^ 

6.  For  an  erroneous  nonsuit,  notwithstanding  the  plaintiff  appeared 
by  counsel  when  called  at  the  trial,  and  objected  to  be  nonsuited. 

7.  That  the  verdict  was  against  the  weight  of  evidence. 

8.  That  the  verdict  was  contrary  to  the  evidence,  and  to  the  direc- 
tion of  the  judge,  and  perverse. 

And  in  the  meantime  all  proceedings  be  stayed.     Upon  the  motion 

of  Mr. . 

By  the  Court 

2.  The  like,  in  C.  P. 

In  the  CJommon  Pleas. 

,  the day  of ,  18 — . 

A.  ■)      Upon  reading  the  record  of  nisi  prius  between  the  said  parties, 
is  ordered  that  the  plaintiff,  upon  notice  of  this  rule  to  be  given 


J  to 


B.  J  to  him  or  his  attorney,  shall  show  cause  to  this  court  on  [Friday] 

(a)  See  in  general  as  to  new  trials,  2  Pr.  10th  ed.  1449.  As  to  appeals 
against  a  decision  of  the  court  on  a  rule  for  a  new  trial,  Id.  1476. 

(6)  The  instances  of  grounds  for  the  motion  for  a  new  trial,  as  given  in 
this  form,  will  be  found  in  Mr.  Cole's  work  on  Ejectment,  p.  782. 

(c)  The  C.  L.  P.  Act,  1852,  s.  33,  requires  the  grounds  to  be  stated.  See 
Watson  v.  Lane,  26  L.  T.  260,  as  to  what  is  a  sufficient  statement. 


CHAP.  XXVIII.]  New  Trial,  tj'c.  817 

next  why  the  verdict  found  for  him  on  the  trial  of  this  cause  at  the 
f  sitting  after  last  terra,  holden  at  Guildhall  in  and  for  the  city  of  Lon- 
don] snould  not  be  set  aside,  and  instead  thereof  a  verdict  entered  for 
the  defendants  on  the  ground  that,  &c.  [state  the  grounds  upon 
which  the  rule  was  granted.  See  the  grounds  stated  in  the  preceding 
form{a)']:  And  in  the  meantime,  and  until  this  court  shall  otherwise 
order,  let  the  postea  remain  in  the  hands  of  the  associate,  and  the  entry 
of  final  judgment  on  the  said  verdict  be  stayed. 

By  the  Court. 
On  the  motion  of  Mr. for  the  defendant. 


3.  Rule  absolute, 

[Formal  parts  as  usual.']  It  is  ordered  that  the  verdict  obtained 
in  this  action  be  set  aside,  and  a  nonsuit  entered  [or  **and  a  verdict 
entered  for  the  defendant,"  or  "a  new  trial  had  between  the  parties"] 
on  the  following  grounds : — [Here  state  the  grounds  upon  which  the 
rule  is  made  absolute.] 

Mr. for  the  plaintiff. 

Mr. for  the  defendant. 

By  the  Court. 


4.  Note  in  Writing  to  be  delivered  to  Chief  Justice  or  Chief  Baron 
after  obtaining  Rule  Nisi  for  a  New  Trial  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I  beg  most  respectfully  to  inform  your  lordship  that  this  cause  was 

tried  at  the  sittings  [after  last term  at  Guildhall,  London],  before 

your  lordship,  on  the day  of last,  and  that  a  verdict  was 

found  for  the  said  plaintiff  for  £ damages ;  but  that  by  leave  of 

this  Honorable  Court  a  rule  nisi  for  a  new  trial  was  obtained  in  this 

present  term,  as  appears  by  a  copy  of  the  rule  nisi  hereunto 

annexed ;  and  I  further  inform  your  lordship,  that  the  nature  and 
grounds  of  the  motion  for  the  said  rule  nisi  were  and  are  as  follows 
[&c.  state  concisely  the  grounds  of  motion  to  be  relied  upon  in  support 
of  the  inile  nisi.] 

D.  A.  [defendant's]  attorney 

{his  business  office.) 

To  the  Right  Hon. {name  of  chief  justice  or  chief  baron.) 


5.  The  Nisi  Prius  Record  on  a  New  Trial. 

The  nisi  prius  record  on  the  first  trial  will  answer  for  the  second, 
unless  the  postea  has  been  indorsed  on  it,  in  which  case  you  must  make 
out  a  new  nisi  prius  record.  It  will  in  no  way  mention  or  refer  to  the 
first  trial  (see  2  Saund.  253  a,  n.  (8)  ). 


(a)  The  C.  L.  P,  Act,  1852,  s.  33,  requires  the  grounds  to  be  stated  :  (see 
Wilson  v.  Lane,  26  L.  T.  260.  as  to  what  is  a  sufficient  statement.) 
(6)  See  2  Pr.  10th  ed.  1469. 

N  N 
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6.  Notice  of  Appeal  against  a  Decision  of  the  Court  under  the 
C.  L.  P.  Act,  1854,  ss.  34  to  37  (a). 
In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiiF  and  C  D.  defendant. 
Take  notice,  that  the  plaintiff  [or  "  defendant"]  will  appeal  to  the 
Court  of  Error  in  the  Exchequer  Chamber,  pursuant  to  the  Common 
Law  Procedure  Act,  1854,  against  the  decision  of  the  Court  of  Queen's 

Bench  ["  C.  P."  or  "  Exch.  of  Pleas"],  given  on  the day  of 

instant  \_or  "  last"],  in  refusing  to  grant  a  rule  to  show  cause  why 
[&c.  let  this  agree  with  the  terms  of  the  rule  applied  for.  Or  if  the 
rule  was  granted  and  afterwards  discharged,  then  say  "in  discharging 
{or  if  made  absolute  '  in  making  absolute')  a  rule  granted  in  this  cause 

on to  enter  a  verdict  for  the  plaintiff"  (or  "  defendant,"  or  "  to 

enter  a  nonsuit,"  as  the  case  may  be).  Or  if  the  application  was  for 
a  new  trial,  on  the  ground  that  the  judge  did  not  rule  according  to  lato, 
then  say  "  in  refusing  a  rule  to  show  cause  for  a  new  trial  herein"  (or 
"in  discharging,"  or  "making  absolute  a  rule  for  a  new  trial  herein," 

as  the  case  may  be).^     Dated . 

Yours,  &c. 
P.  A.  plaintiff's  [or  "  defendant's"] 
attorney. 

To ,  the  above-named  defendant") 

[or  "  plaintiff"],  and  Mr.  D.  A.  his  f 
attorney,  and  to  the  Masters  of  the  C 
court  of .  ^ 


7.  Note  of  Bail  for  the  Master  on  such  Appeal. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

The day  of ,  a.d.  185—. 

In  an  appeal  to  the  court  of  error  in  the  Exchequer  Chamber  against 
the  decision  of  the  court  of  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas"],  in 
refusing  to  grant  a  rule  [&c.  a«  the  case  may  be.  See  tJie  preceding 
form.'] 

Judgment  against  the  above-named  plaintiff  [or  "  defendant"]  for 

£ debt  [or  "  damages"]  and  £ costs. 

Bail  E.  F.  of ,  and  G.  H.  of . 

P.  A.  plaintiff's  [or  "  defendant's"] 
attorney. 


8.  Notice  of  Bail  on  such  Appeal. 

[This  form  is  t/ie  same  as  in  ordinary  cases  of  bail,  ante,  258,  ex- 
cept that  after  the  words  that  "  special  bail  was  this  day  put  in,"  say 
"  with  M.  M.,  one  of  the  masters  of  the  Court  of  Queen's  Bench 
["  C.  P."  or  "  Exch.  of  Pleas"],  upon  the  proceedings  in  appeal  in 

this  cause,  before  the  Right  Honorable  Sir ,  knight,  her  majesty's 

chief  justice  of  her  Court  of  Common  Pleas,  &c."  j 


(a)  See  the  enactments  and  practice,  2  Pr.  10th  ed.  1476.  If  the  notice 
is  not  given  in  the  four  days,  no  further  time  will  in  general  be  allowed: 
(see  Watson  v.  Lane,  27  L.  T.  108.J 
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9.  Recognizance  of  Bail  on  such  Appeal. 

You,  E.  F.  and  G.  H.,  do  jointly  and  severally  acknowledge  to  owe 

unto  C.  D.  the  sum  of  £ ,  to  be  levied  upon  your  several  lands 

and  tenements,  goods  and  chattels,  upon  condition  that  A.  B.  shall 
prosecute  the  proceedings  in  appeal  herein  with  effect,  or  that  if  the 
decision  or  judgment  given  by  the  Court  of  Q.  B.  ["C.  P."  or  "  Exch. 
of  Pleas"]  herein  be  affirmed,  or  the  proceedings  in  appeal  be  discon- 
tinued by  the  aforesaid  A.  B.,  he  shall  pay  the  aforesaid  C.  D.  his 
costs  according  to  the  Common  Law  Procedure  Act,  1854,  in  that  case 
provided,  and  if  he  fail  to  do  so,  you,  E.  F.  and  G.  U.,  undertake  to 
do  it  for  him. 


10.  Special  Case  on  such  Appeal. 

In  the  Exchequer  Chamber. 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

This  is  an  appeal  by  the  plaintiff  under  the  provisions  of  the  Com- 
mon Law  Procedure  Act,  1854,  against  the  decision  of  the  Court  of 
Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"],  in  making  absolute  a  role  of 
that  court  obtained  by  the  defendant  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  defendant  upon  a  point  reserved  at  the 
trial  [as  the  case  may  be,  see  the  form  of  the  notice,  ante,  818]. 

The  following  is  a  statement  of  the  case  [here  state  the  facts  as 
agreed  on,  and  showing  the  rule  nisi\ 

This  rule  the  court  of afterwards,  on  ,  made  absolute, 

and  the  following  is  a  copy  of  the  rule  absolute  [copy  it]. 

Due  notice  of  appeal  has  been  given  pursuant  to  the  said  act. 

The  question  for  the  opinion  of  the  Court  of  Appeal  is, 

Whether  or  not  the  defendant  is  entitled  to  have  the  verdict  entered 

for  him  ou  the  issue  upon  the  plea  to  the count  of  the 

declaration. 

If  the  court  shall  be  of  opinion  in  the  negative,  then  the  verdict  for 
the  plaintiff  to  stand,  and  judgment  to  be  entered  for  him  for  the 
damages  assessed  by  the  jury,  with  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then  the  verdict 
for  the  plaintiff  on  the  said  issue  to  be  set  aside  and  entered  thereon  for 
the  defendant,  with  judgment  for  the  defendant  accordingly. 


11.  The  Uke  in  another  Form,  in  an  Ejectment,  when  Sule  Nisi 
refused  (a). 

In  the  Exchequer  Chamber. 

Between  A.  B.  and  C.  D.  plaintiffs, 
and 
E.  F.  and  G.  H.  defendants. 
Appeal  by  the  defendants. 
The  following  case  is  stated  pursuant  to  the  39th  section  of  the 
Common  Law  Procedure  Act,  1S54,  by  way  of  appeal  by  the  defend- 


(a)  This  and  the  next  two  forms  are  framed  from  those  given  by  Mr. 
Cole  in  his  excellent  work  on  Ejectment,  p.  783. 
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ants  from  a  decision  of  her  majesty's  Court  of  Q.  B.  ["  C.  P."  or 

"  Exch."],  made  on  the day  of ,  18—,  whereby  an  apph'ca- 

tion  made  on  behalf  of  the  defendants  for  a  rule  calling  on  the  plaintiffs 
to  show  cause  why  the  verdict  obtained  in  this  cause  should  not  be  set 
aside,  and  instead  thereof  [a  nonsuit  entered,  or  "a  verdict  entered  for 
the  defendants  pursuant  lo  leave  reserved  at  the  trial"],  upon  the 
following  grouuds,  viz.  [^state  theni],  was  refused. 

This  action  was  commenced  on  the day  of ,  a.d.  18 — ,  by 

a  writ  issued  forth  out  of  her  majesty's  Court  of  Q.  B.  ["  C.  P."  or 
"  Exch."]  at  Westminster,  in  these  words : 

Victoria,  by  the  grace  of  God  [here  copy  the  lorit,  and  the  remain- 
der of  the  record  qfmsi  prius\. 

The  cause  came  on  to  be  tried  before  the  Right  Honorable  Lord 

Chief  Justice  [or  "  Lord  Chief  Baron"]  [or  "  the  Honorable 

Mr.  Justice  {or  '  Baron')  "],   at  the  spring   [or   "  summer"] 

assizes,  18 — ,  held  at ,  in  and  for  the  county  of [or  "  at  the 

sitting  in  London  {or  '  Middlesex'),  in  {or  '  after')  term, 

18 — "],  when  the  following  facts  were  proved.  [Set  forth  so  much 
of  the  evidence  and  the  ruling  or  judgment  objected  to  as  may  be  neces- 
sary to  raise  the  question  for  the  decision  of  the  Court  of  Appeal. 
(17^18  Vict.  c.  125,  s.  139.)  The  facts  should  be  stated  much  in  the 
same  manner  as  in  a  bill  of  exceptions,  or  special  case  after  verdict,  or 
as  in  a  special  verdict.  The  leave  given  at  the  trial  to  move  upon  the 
point  reserved  must  of  course  be  stated;  also  the  verdict ;  then  proceed 
thus ;] 

Within  the  time  in  that  behalf  allowed  by  the  rules  and  practice  of 

the  said  court,  viz.,  on  the day  of ,  18 — ,  the  defendants  by 

their  counsel  applial  to  the  said  court  of  Q.  B.  ["  C.  P."  or  "  Exch."], 
in  pursuance  of  the  leave  so  reserved  at  the  said  trial  as  aforesaid,  for  a 
rule  calling  on  the  plaintiffs  to  show  cause  why  the  said  verdict  ob- 
tained in  this  cause  should  not  be  set  aside  and  ["  a  nonsuit  entered," 
or  "  &  verdict  entered  for  the  defendants"],  on  the  following  grounds 
[or  "upon  the  following  (amongst  other)  grounds"],  viz.  [State  the 
grounds  relied  on  as  in  a  rule  nisi.'] 

The  Court  of  Q.  B.  f "  C.  P."  or  "  Exch."]  decided  against  the  said 
application,  and  refused  to  grant  any  rule  to  show  cause. 

The  defendants  appeal  from  the  said  decision  pursuant  to  the  pro- 
visions of  the  Common  Law  Procedure  Act,  1854. 

Due  notice  of  such  appeal  has  been  given  pursuant  to  the  said  act. 
The  question  for  the  opinion  of  the  Court  of  Appeal  is,  whether 
the  said  Court  of  Q.  B.  ["  C.  P."  or  "  Exch."]  ought  to 
have  granted  a  rule  to  show  cause  in  pursuance  of  the  said 
application  upon  the  grounds  above  mentioned,  or  any  or 
either  of  them.  If  yea,  a  rule  to  show  cause  to  be  granted 
according  to  the  judgment  of  the  Court  of  Appeal,  and  to 
be  afterwards  argued  and  disposed  of  in  that  court,  pur- 
suant to  the  provisions  of  the  Common  Law  Procedure 
Act,  1854. 

[Counsel's  signature  "  for  the  plaintiffs." 
Counsel's  sigimture  ''  for  the  defendants."] 


CHAP.  XXVIII.]  Appeal  against  Decision  of  Court,  Sfc.       821 

12.  Tlie  like  when  Rule  Nisi  discJiarged. 

In  the  Exchequer  Chamber. 

Between  A.  B.  and  C.  D,  plaintiffs, 
and 
E.  F.  and  G.  H.  defendants. 
Appeal  by  the  defendants. 
The  following  case  is  stated  pursuant  to  the  39th  section  of  the 
Common  Law  Procedure  Act,  1854,  by  way  of  appeal  by  the  defend- 
ants from  a  rule  of  her  majesty's  Court  of  Q.  B.  ["  C.  P."  or  "  Exch."] 
made  in  these  words  [copy  the  rule  appealed  against]. 

The  previous  rule  so  discharged  was  in  these  words  [copy  rule  nisi\. 
This  action  was  commenced  [&c.   Proceed  as  in  the  preceding  form 
to  the  verdict  inclusive]. 

Within  the  time  in  that  behalf  allowed  by  the  rules  and  practice  of 
the  said  court,  viz.,  on {date  of  rule  nisi),  the  defendants,  in  pur- 
suance of  the  said  leave  so  reserved  at  the  said  trial  as  aforesaid, 

applied  for  and  obtained  the  rule  to  show  cause,  dated  the day 

of ,  18 — ,  a  copy  whereof  is  hereinbefore  set  forth. 

Afterwards,  on ,  the  said  Court  of  Q.  B.  ["  C.  P."  or  "  Exch."] 

dischai^ed  the  said  rule  to  show  cause  by  another  rule,  dated  on  the 
day  and  year  last  aforesaid,  a  copy  whereof  is  hereinbefore  set  forth. 

The  defendants  appeal  from  the  said  last-mentioned  decision  and 
rule,  pursuant  to  the  provisions  of  the  Common  Law  Procedure  Act, 
1854. 

Due  notice  of  such  appeal  has  been  given  pursuant  to  the  said  act. 
The  question  for  the  opinion  of  the  Court  of  Appeal  is,  whether 

the  said  rule  of  the day  of ,  18 —  (the  rule  nisi), 

ought  to  have  been  discharged,  or  ought  to  have  been 
made  absolute  upon  all  or  any  of  the  grounds  .therein 
stated. 

The  Court  of  Appeal  to  make  such  rule  upon  this  appeal 
as  it  shall  think  fit,  and  to  proceed  thereon  pursuant  to  the 
provisions  of  the  Common  Law  Procedure  Act,  1853. 
[  Counsel's  signature  "  for  the  plaintiffs." 
Counsel's  signature  "  for  the  defendants."] 


13.  The  like,  when  Rule  made  absolute. 

In  the  Exchequer  Chamber. 

Between  A.  B.  and  C.  D.  plaintiflfs, 
and 
E.  F.  and  G.  H.  defendants. 
Appeal  by  the  plaintiffs. 
The  following  case  is  stated  pursuant  to  the  39th  section  of  the 
Common  Law  Procedure  Act,  1854,  by  way  of  appeal  by  the  plain- 
tiffs from  a  rule  of  her  majesty's  court  of  Q.  B.    ["  C.  P."  or 
"  Exch."]  made  in  these  words  [copy  rule  absolute]. 

This  action  was  commenced  \^proceed  as  ante,  No.  11,  to  the  verdict 
inclusive]. 

Within  the  time  in  that  behalf  allowed  by  the  rules  and  practice  of 

the  said  court,  viz.,  on  the day  of ,  18 —  (date  of  rule  nisi^, 

the  defendants,  in  pursuance  of  the  said  leave  so  reserved  at  the  said 
trial  as  aforesaid,  applied  for  and  obtained  a  rule  in  the  following 
words  [copy  rule  nisi]. 

Afterwards,  on  the day  of ,  18 — ,  the  court  made  the  said 
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rule  absolute  by  another  rule  dated  on  the  day  and  year  last  aforesaid, 
a  copy  whereof  is  hereinbefore  set  forth. 

The  plaintiffs  appeal  from  the  said  last-mentioned  decision  and  rule, 
pursuant  to  the  provisions  of  the  Common  Law  Procedure  Act,  1854. 
Due  notice  of  such  appeal  has  been  given  pursuant  to  the  said  act. 
The  question  for  tiie  opinion  of  the  court  of  appeal  is,  whether 
the  said  rule  of  the day  of ,  18 —  {the  rule  abso- 
lute), ought  to  have  been  made  upon  all  or  any  of  the 
grounds  therein  stated,  or  whether  the  said  previous  rule  to 

show  cause,  dated  the day  of ,  18—,  ought  to 

have  been  discharged. 

The  court  of  appeal  to  make  such  rule  upon  this  appeal 
as  it  shall  think  fit,  and  to  proceed  thereon  pursuant  to 
the  provisions  of  the  Common  Law  Procedure  Act,  1854. 
l^CounseTs  signature  *'  for  the  plaintifis." 
CounseVs  signature  "for  the  defendants."] 


14.  Judgment  of  Court  of  Appeal  in  Exchequer  Chamber  on  a  Dis- 
posal cf  the  Appeal  in  the  Plaintiff's  Favour  where  Judgment 
for  him  had  been  given  in  the  Court  below,  under  the  41st  and 
i2nd  sections  of  the  C.  L.  P.  Act,  1854  (a). 

[  Copy  the  case  for  the  appeal  as  stated  by  the  parties,  and  then 

proceed  thus ;]  Afterwards  on  [the  day  of  giving  judgment  of 

court  of  appeall,  in  the  Court  of  Exchequer  Chamber  of  our  ladj' 
the  Queen,  before  the  justices  of  the  Common  Bench  of  our  lady  the 
Queen  and  the  barons  of  her  Exchequer  [or  if  the  appeal  be  from  the 
Common  Pleas,  say  "  before  the  justices  of  our  lady  the  Queen  as- 
signed to  Ijold  pleas  in  the  court  of  our  lady  the  Queen  before  the 
Queen  herself  and  the  barons  of  her  Exchequer,"  or,  if  the  appeal  be 
from  the  Exchequer,  say  "  before  the  justices  of  our  lady  the  Queen 
assigned  to  hold  pleas  in  the  court  of  our  lady  the  Queen  before  the 
Queen  herself  and  the  justices  of  the  Common  Bench  of  our  said  lady 
the  Queen"],  come  the  parties  aforesaid  by  their  respective  attomies 
aforesaid  ;  and  the  said  court  of  appeal  decide  that  [&c.  state  the  de- 
cision of  the  court  upon  the  questions  raised  by  the  case  on  appeal\ 
and  it  is  considered  by  the  said  court  of  appeal  that  the  plaintiff  do 

recover  against  the  defendant  £ for  his  costs  which  the  plaintiff 

hath  sustained  and  expended  in  the  said  appeal,  and  that  the  plaintiff 
have  execution  thereof. 


16.  Execution. 

The  execution  on  the  judgment  of  the  court  of  appeal  for  the  costs 
of  it  will  have  to  be  issued  out  of  the  court  in  which  the  record 
originated:  (see  C.  L.  P.  Act,  1854,8.  41.) 

(a)  See  these  enactments  noticed  in  2  Pr.  10th  ed.  1477.  Tlie  above 
orm  is  prescribed  by  R.  M.  Vac.  1854. 


CHAP.  XXIX.]  (    823    ) 


CHAPTER  XXIX. 

JUDGMENT  NON  OBSTANTE  VEREDICTO-REPLEADER  (a). 


1.  Sule  Nisi  for  entering  Judgment  for  Plaintiff  Non  obstante  vere- 
dicto, for  Defendant,  on  an  Issue  on  one  ^  several  Pleas. 

In  the  Q.  B.  [or  "  Exch.  of  Pleas."] 

the day  of ,  a.d.  18 — . 

JB.-j     It  is  ordered  that  the  defendant  upon  notice  of  this  rule,  to  be 

V.  >  given  to  his  attorney,  shall  upon show  cause  why  judgment 

D.  3  should  not  be  entered  for  the  plaintiff  on  the  issue  joined  on  the 
[second]  plea,  notwithstanding  the  verdict  found  for  the  defendant  on 
that  issue,  and  that  in  the  meantime  proceedings  be  stayed.  On  the 
motion  of  Mr. . 


By  the  Court. 


2.  Puh  ahsoJute  thereon. 


I 


In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  a.d.  18 — . 

D.  -\     Upon  reading  the  rule  made  in  this  cause  of  the day  of 

V.    > instant,  and  hearing  Mr. of  counsel  for  the  plaintiff, 

jB.  j  and  Mr. of  counsel  for  the  defendant :  It  is  ordered  that 

judgment  be  entered  for  the  plaintiff  on  the  issue  joined  on  the 
[second]  plea,  notwithstanding  the  verdict  found  for  the  defendant  on 
that  issue. 

By  the  Court. 

3.  Rule  giving  Leave  to  enter  a  Suggestion  under  C.  L.  P.  Act,  1862, 
s.  143(6). 

In  the  Q.  B.  [«C.  P."  or  "Exch.  of  Pleas."] 

,  the day  of  — ?-,  a.d. . 

D.  "^     Upon  reading  the  rule  made  in  this  cause  on  the day  of 

V.   > instant  [or  "last"],  the  affidavit  of ,  and  upon  hear- 

JB.  y  ing  of  counsel  on  both  sides,  it  is  ordered  that  the  plaintiff  [or 
"  defendant"]  be  at  liberty  to  suggest  that  [&c.  state  concisely  the  fact 
or  matter  which  the  court  allows  the  plaintiff  to  suggest'],  pursuant  to 
the  Common  Law  Procedure  Act,  1852,  andthat  upon  the  plaintiff  [or 

"defendant"]  making  such  suggestion  within days,  or  in  such 

further  time  as  the  court  or  a  judge  may  allow,  the  said  rule  be  dis- 
charged.   Upon  the  motion  of  Mr. . 

By  the  Court. 

(o)  See  in  general  as  to  this,  2  Pr.  10th  ed.  1481. 

(6)  See  as  to  this  suggestion,  2  Pr.  10th  ed.  1482.  The  application  for 
the  rule  must  be  supported  by  an  affidavit  showing  a  clear  and  satisfactory 
primd  facie  case  of  the  facts  proposed  to  be  suggested :  (see  Manley  v.  Boy- 
cott, 22  L.  J.,  Q.  B.,  265  ;  Fisher  v.  Brydges,  Id.  270.) 
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4.  Judgment  for  Plaintiff"  Non  obstante  veredicto,  where  a  Writ  of 
Inquiry  is  unnecessary,  and  wfiere  no  Suggestion  under  the  Com- 
mon Law  Procedure  Act. 

[Proceed  as  usual  on  a  Judgment  after  verdict,  to  the  end  of  the 
postea,  and  then  thus :]  And  hereupon  the  plaintiff  prays  judgment  to 
be  given  for  him  that  he  do  recover  his  claim  in  the  declaration  above- 
mentioned,  notwithstanding  the  verdict  of  the  said  jurors  upon  the 
issue  above  joined  between  the  parties  ;  and  because  it  appears  to  the 
court  here  that  the  plea  of  the  defendant  by  him  above  pleaded  is  bad 
in  substance,  and  that  the  defendant  hath  therein  confessed  the  cause 
of  action  in  the  declaration  mentioned,  and  hath  not  sufficiently  avoided 
the  same,  and  that  judgment  ought  to  be  given  for  the  plaintiff  not- 
withstanding the  said  verdict,  therefore  it  is  considered  that  the  plaintiff 
do  recover  of  the  defendant  the  said  debt  and  also  one  shiUing  for  his 
damages  which  he  hath  sustained  by  reason  of  the  detaining  of  the 

said  debt  [or  "  the  said  £ "],  and  also  £ for  his  costs  of  suit 

by  the  court  here  adjudged  of  increase  to  the  plaintiff  (a),  less  the  sum 
of  £ by  the  court  adjudged  to  the  defendant  for  his  costs  occa- 
sioned by  the  said  trial  of  the  issue  above  joined,  and  which  said  debt, 

damages  and  costs  of  the  plaintiff,  less  the  said  sum  of  £ ,  in  the 

whole  amount  to  £ . 

[Insert  the  usual  marginal  note  as  directed  at  foot  of  form,  ante, 
241.] 

6.  The  like,  where  the  Damages  have  been  assessed  by  a  Writ  of 
Inqub'y. 

[Proceed  as  usual,  on  a  judgment  after  verdict,  to  the  end  of  the 
postea,  as  ante,  240,  and  then  thus  ;1  And  hereupon  the  plaintiff  prays 
judgment  to  be  given  for  him,  that  he  do  recover  the  damages  by  him 
sustained  on  occasion  of  the  premises  in  the  declaration  mentioned,  not- 
withstanding the  verdict  of  the  said  jury  upon  the  issue  above  joined, 
and  because  it  appears  to  the  court  here  that  the  plea  of  the  defendant 
by  him  above  pleaded  is  bad  in  substance,  and  that  the  defendant  hath 
therein  confessed  the  cause  of  action  in  the  declaration  mentioned,  and 
hath  not  sufficiently  avoided  the  same,  and  that  judgment  ought  to  be 
given  for  the  plaintiff  notwithstanding  the  said  verdict :  Therefore 
notwithstanding  the  said  verdict  of  the  said  jurors  upon  the  said  issue 
above  joined  between  the  parties,  it  is  considered  that  the  plaintiff  do 
recover  of  the  defendant  his  damages  by  him  sustained  by  reason  of 
the  premises  in  the  declaration  mentioned :  but  because  it  is  unknown 
[&c.  proceed  to  set  forth  the  award  of  a  vrrit  of  inquiry,  the  return  of 
the  writ  and  final  judgment,  as  in  the  form  of  judgment  by  default, 
which  see,  ante,  482,  from  the  asterisk*.  The  costs  of  the  defendant 
occasumed  by  the  trial  of  the  issue  must  be  adjudged  to  him  as  in  the 
preceding  form.  No.  4.] 

(a)  See  Goodburne  v.  Bowman,  3  M.  &  Sc.  69,  and  cases  there  cited. 


CHAP.  XXX.]  (    825    ) 


CHAPTER  XXX. 

ARREST  OF  JUDGMENT  (a). 


1.  Sule  Nisi  for  arresting  the  Judgment,  in  Q.  B.  or  Exchequer. 

In  the  Q.  B.  [or  «  Exch.  of  Pleas."] 

,  tbe day  of ,  18 — . 

B.  -\     It  is  ordered  that  the  plaintiff,  upon  notice  of  this  rule  to  be 

V.  >  given  to  his  attorney,  shall  upon show  cause  why  the  judg- 

2).  J  ment  on  the  verdict  obtained  in  this  cause  should  not  be  arrested, 
and  in  the  meantime  that  proceedings  be  stayed.     Upon  the  motion  of 

Mr. . 

By  the  Court 


2.  The  Uke,  in  C.  P. 

In  the  Common  Pleas. 

,  the day  of ,  18—. 

B.  "^  Upon  reading  the  record  of  nisi  prius  between  the  said  parties, 
V.  >it  is  ordered  that  the  entry  of  final  judgment  upon  the  verdict 
2>.  )  found  for  the  plaintiff  on  the  trial  of  this  cause  be  stayed,  until 
tliis  court  be  moved  on  behalf  of  the  plaintiff,  and  shall  otherwise  order. 
Let  notice  of  this  rule  be  given  to  the  plaintiff,  his  attorney  or  agent ; 
and  let  notice  of  the  motion  to  discharge  this  rule  be  given  to  the  de- 
fendant, his  attorney  or  agent.     Upon  the  motion  of  Mr. . 

By  the  Court. 


3.  Entry  of  Arrest  of  Judgment  for  InsiMciency  of  Declaration 
where  no  Suggestion  under  the  C.  L.  P.  Act,  1852. 

\^Proceed  to  the  end  of  the  postea,  and  then  thus :]  And  hereupon, 

on ,  the  plaintiff  prays  judgment  to  be  given  for  him  upon  the 

verdict  aforesaid :  but  because  it  appears  to  the  court  here  that  the 
declaration  aforesaid  is  bad  in  substance,  therefore,  omitting  to  give 
judgment  upon  the  verdict  aforesaid,  it  is  told  to  the  parties  aforesaid, 
by  the  said  court  here,  that  they  do  go  thereof  without  day,  &c.:  And 
it  is  considered  that  the  plaintiff  do  recover  against  the  defendant 

£ hereby  adjudged  to  him  for  his  costs  occasioned  by  the  said  trial 

of  the  issue  above  joined. 

[If  the  Judgment  be  arrested  on  part  of  the  declaration  only,  then 
the  form  must  be  altered  accordingly.] 


(a)  See  as  to  this  in  general,  2  Fr.  10th  ed.  1485. 
N  N6 


(    826    )  [BooKX. 


CHAPTER  XXXI. 

AMENDMENT  (a). 


1.  Summons  ly  Defendant  to  obtain  a  Judge's  Order  to  amend  a 
Misnomer  in  Declaration. 

[Formal  parts  as  usual,  ]  to  show  cause  why  the  declaration  in  this 
cause  should  not  be  amended  at  the  plaintiff's  cost,  by  inserting  therein 
the  defendant's  right  name,  E.  D.,  instead  of  the  wrong  name,  C.  D, 


2.  Affidavit  in  support  thereof. 
In  the  Q.  B.  ["C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  plaintiff  against  E.  D.  (sued  by  the 
name  of  C.  D.)  defendant. 

I,  E.  D.  of ,  the  above-named  defendant,  against  whom  the 

above-named  plaintiff  hath  declared  in  this  suit  by  the  name  of  C.  D., 
make  oath  and  say,  that  my  right  and  true  name  is  E.  D.,  and  that  I 
have  always  been  called  or  known  by  that  name,  and  that  I  have 
never  to  my  knowledge  or  belief  been  called  or  known  by  the  name  of 

Sworn- [&c.  as  usual,  see  post,  "  Affidavits."'^  ^'  ■^' 


3.  Sule  to  amend. 
\Formal parts  as  usual,']  "  It  is  ordered  that  the  plaintiff  have  leave 
to  amend  his  declaration,  &c.  within  [one  week]  [or  "  the  defendant 
have  leave  to  amend  his  plea"]  &c.  by  inserting  [or  "striking  out"] 
&c.  [stating  the  nature  of  the  amendment]  upon  payment  of  costs,  to 
be  taxed  by  the  master :  And  it  is  further  ordered,  that  if  such  amend- 
ment be  not  made  within  the  said  [week,]  then  the  said  rule  be  dis- 
charged with  costs,  to  be  taxed  by  the  master,  which  costs  when  taxed 
shall  be  paid  by  the  [plaintiff  J  to  the  [defendant]  or  his  attorney." 


4.  Order  for  Amendment  when  made  at  Trial. 
See  the  form,  ante,  202. 


5.  Written  Consent  according  to  C.  L.  P.  Act,  1852,  ss.  34,  36,  of  a 

Party  to  be  joined  as  a  Co- Plaintiff  vi  a  pending  Action. 
In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  consent  to  be  joined  as  a  plaintiff  in  the  above  cause,  together  with 

the  above-named  plaintiff  yl.  B.     Dated . 

(Signed)        E.  F. 
[Or  the  consent,  instead  of  being  in  writing  mag  be  given  in  person 
before  the  court  or  ajxidge :  see  the  3ith  and  3oth  sections  of  the  Act, 
2  Pr.  10th  ed.  1493.] 

(a)  As  to  amendments  in  general,  see  2  Pr.  10th  ed.  1487  to  1491. 
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6.  Affidavit  to  obtain  an  Order  be/ore  Trial  for  joininff  a  Party  as 
Co- Plaintiff  where  no  Notice  by  Defendant  of  Non-joinder  and 
no  Plea  in  Abatement  for  it  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A,  B.  plaintiff  and  C.  J),  defendant. 

I,  P.  A.  of ,  the  attorney  in  this  cause  for  the  above-named 

plaintiflP  [or  "clerk  to  Mr.  A.  A.  oi ,  the  attorney  in  this  cause 

for  the  above-named  plaintiff,  I  as  such  clerk  having  the  conduct  and 
management  of  the  same"],  make  oath  and  say  as  follows,  that  is  to 
say:— 

1.  This  action  was  commenced  by  a  writ  of  summons  sued  out  of 

this  honorable  court  on  the day  of ,  a.d. ,  at  the  suit  of 

the  above-named  plaintiflP  only. 

2.  I  am  advised  and  believe  that  E.  F.  of {b)  is  a  person  who 

ought  to  have  been  joined  as  a  plaintiff  in  this  cause  with  the  above- 
named  plaintiff,  and  that  injustice  will  not  be  done  by  his  being  joined 
as  such  plaintiff. 

3.  The  said  E.  F.  consents  to  be  so  joined,  and  that  he  on gave 

such  consent  by  the  writing  hereto  annexed  marked  A.  [annex  it\  and 
the  signature  E.  F.  thereto  is  the  proper  handwriting  of  the  said  E.  F. 
[  Or  the  consent  may  be  given  in  person  before  the  Judge :  see  sect.  34, 
of  the  C.  L.  P.  Act,  1852.] 

4.  The  trial  of  this  cause  hath  not  yet  taken  place. 

P.  A, 
Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'] 


7.  Summons  for  adding  a  Party  as  a  Plaintiff  (a). 

[Formal parts  as  usual,]  "  to  show  cause  why  E.  F.  should  not  be 
joined  as  plaintiff  in  this  cause,  and  why  the  writ  and  [pleadings  and 
all  other]  proceedings  herein  should  not  be  amended  for  that  purpose, 
and  why  in  the  meantime  all  further  proceedings  herein  should  not  be 
stayed." 

8.  Order  thereon. 

[Formal  parts  as  usual,']  "I  order  that  E.  F.  be  joined  as  a  plaintiff 
in  this  cause,  and  that  the  writ  [and  pleadings]  herein  be  amended  for 

that  purpose,  and  that  the  trial  be  postponed  until ."    [The Judge 

may  impose  such  terms  as  to  the  amendment  of  the  pleadings,  if  any, 
postponement  of  the  trial,  and  otherwise,  as  he  may  think  proper.] 


9.  Consent  of  a  Co-Plaintiff  to  be  struck  out  from  the  Action  (c). 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  and  E.  F.  plaintiffs  and  C.  D.  defendant. 

I  consent  to  be  struck  out  as  a  co-plaintiff  in  this  action.    Dated . 

{Signed)        E.  F. 

(o)  The  order  for  this  purpose  is  obtainable  under  the  Siih  sect,  of  the 
C.  L.  P.  Act,  1852.     See  2  Pr.  10th  ed.  1493. 

(b)  It  does  not  appear  to  be  absolutely  necessary  to  give  his  address,  but 
may  be  advisable  to  do  so. 

(c)  This  or  a  verbal  consent  given  in  person  before  the  court  or  judge  is 
required  by  the  34th  and  35th  sects,  of  the  Act  in  order  to  obtain  this 
amendment:  (see  2  Pr.  10th  ed.  1493.) 
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10.  Affidavit  to  obtain  an  Order  before  Trial  for  striking  out  a  Parti/ 
as  Co-Piaintiffia). 

In  the  Q.  B.  ["  C  P."  or  "Exch.  of  Pleas."] 

Between  A.  B.  and  E.  F.  plaintiffs  and  C.  D.  defendant. 

I,  P.  A.  of ,  the  attorney  in  this  cause  for  the  above-named 

plaintiffs  [or  "  clerk  to  Mr.  A.  A.  of ,  the  attorney  in  this  cause 

for  the  above-named  plaintiffs,  I  as  such  clerk  having  the  conduct  and 
management  of  the  same"],  make  oath  and  say  as  follows,  that  is  to 
say:— 

1.  This  action  was  commenced  at  the  suit  of  the  above-named  plain- 
tiffs, by  a  writ  of  summons,  sued  out  of  this  honorable  court  on  the 
day  of ,  A.D. . 

2.  T  am  advised  and  believe  that  the  said  plaintifiF£.  F.  onght  to  be 
struck  out  as  a  party  from  this  caus<',  and  that  injustice  will  not  be 
done  by  so  striking^him  out. 

3.  The  said  E.  F.  consents  to  being  so  struck  out  from  this  action, 

and  he  on  gave  such  consent  by  the  writing  hereto  annexed 

marked  A.  [annex  it],  and  the  signature  E.  F.  thereto  is  the  proper 
handwriting  of  the  said  E.  F.  [Or  the  consent  may  be  given  in 
person  before  the  judge.  If  the  fact  be  that  the  party's  name  was 
originally  introduced  without  his  consent,  that  fact  should  be  stated, 
and  then  there  is  no  occasion  for  stating  a  consent  to  its  being  struck 
out.] 

4.  The  trial  of  this  cause  has  not  yet  taken  place. 

Sworn  [&c.  a«  usual,  see  post,  "  Affidavits."]  P.  A. 


1 1 .  Summons  and  Order  thereon  (a). 

[Formal  parts  as  usiial,]  "to  show  cause  why  E.  F.,  one  of  the 
plaintiff?  in  this  cause,  should  not  be  struck  out  therefrom,  and  why 
the  writ  [and  pleadings]  herein  should  not  be  amended  for  that  pur- 
pose, and  why,  in  the  meantime,  all  further  proceedings  herein  shall 
not  be  stayed." 

[An  order  herein  may  be  readily  framed  from  the  summons  and 
order,  supra,  Nos.  7,  8.] 


12.  Notice  by  Defendant  before  Plea  thai  he  objects  to  the  Nonjoinder 
of  a  Party  who  ought  to  have  been  joined  as  a  Plcuntiff{b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 
On  the  behalf  of  the  above-named  defendant  I  give  you  notice  that 
E.  F.  ought  to  have  been  joined  as  a  plaintiff  in  this  cause,  and  the 

defendant  objects  to  such  nonjoinder.     Dated . 

Yours,  &c. 
To  Mr.  P.  A.,  plaintifTs  attorney  D.  A.  defendant's  attorney. 

[or  "  agent"] 


(a)  The  order  for  this  purpose  is  obtainable  under  the  84th  sect  of  the 
Act:  (see  2  Pr.  10th  ed.  1493.) 

(6)  As  to  the  giving  of  this  notice  and  its  object,  see  C.  L.  P.  Act,  1852, 
a.  35  ;  1  Pr.  10th  ed.  382. 
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13.  Affidavit  to  amend  by  adding  a  Name  of  a  Party  as  Co-plaintiff 
under  C.  L.  P.  Act,  1852,  s.  36,  without  any  Order,  where  De- 
fendant has  given  Notice  of  Nonjoinder,  or  ha^  pleaded  it  in 
Abatement  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.  of , ,  tlie  above-named  plaintiff,  make  oath  and 

sav,  that  E.  F.  of  hath  consented  to  have  his  name  added  to 

mine  as  a  co-plaintiff  in  this  action,  and  that  on  he  gave  such 

consent  by  the  writing  hereto  annexed  marked  A  [annex  if},  and  that 
the  signature  of  £.  P.  thereto  is  the  proper  handwriting  of  the  said 
£.  F. 
i  I  Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 


14.  Affidavit  to  obtain  an  Order  before  Trial  under  C.  L.  P.  Act, 
1852,  s.  37,  for  striking  out  the  Name  of  a  Defendant  joined  in 
an  Action  ex  Contractu  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintifi'and  C.  D.  and  E.  F.  defendants. 

I,  P.  A.  of ,  gentleman,  the  attorney  in  this  cause  for  the 

above-named  plaintiff,  make  oath  and  say  as  follows,  that  is  to  say  : — 

1.  This  action  was  commenced  by  writ  of  summons,  sued  out  of  this 

honorable  court  on ,  at  the  suit  of  the  above-named  plaintiff  against 

the  above-named  defendants,  and  the  same  is  an  action  on  contract. 

2.  I  am  advised  and  believe  that  the  said  defendant  E.  F.  ought  not 
to  have  been  joined  as  a  defendant  in  the  action,  and  that  injustice 
will  not  be  done  by  striking  his  name  out  from  the  action. 

3.  The  trial  of  this  cause  has  not  yet  taken  place. 

P.  A, 
Sworn  [&c.  as  usual,  see  post,  "Affidavits."] 


15.  Summons  and  Order  thereon. 

[Formal  parts  of  summons  as  usual]  "  to  show  cause  why  the  name 
of  E.  F.,  one  of  the  defendants  herein,  should  not  be  struck  out  from 
the  writ  [and  pleadings],  and  other  proceedings  in  this  action,  and 
why,  in  the  meantime,  all  further  proceedings  shall  not  be  stayed." 

{An  order  may  be  readily  framed  from  the  terms  of  the  summons. 
The  judge  may  impose  such  terms  as  to  costs  and  othertoise  as  he  may 
think  proper.  See  as  to  the  terms  as  imposed  in  cases  before  the  Act, 
Palmer  v.  Beale,  9  Dowl.  529 ;  Jackson  v.  Unwin,  4  Q.  B.  209 ; 
Crawford  v.  Cocks,  6  Exch.  287.) 


(a)  See  the  enactment,  &c.,  2  Pr.  10th  ed.  1493.  By  r.  6,  H.  T.  1853, 
"  Whenever  a  plaintiff  shall  amend  the  writ  after  notice  by  the  defendant, 
or  a  plea  in  abatement  of  a  nonjoinder  by  virtue  of  the  C.  L.  P.  Act,  1852, 
sect.  36,  he  shall  tile  a  consent  in  writing  of  the  party  or  parties  whose 
name  or  names  are  to  be  added,  together  with  an  affidavit  of  the  hand- 
writing, and  give  notice  thereof  to  the  defendant,  unless  the  filing  of  such 
consent  be  dispensed  with  by  order  of  the  court  or  a  judge." 

(6)  See  as  to  this  application,  2  Pr.  10th  ed.  1494;  Cowburn  v.  Wearing 
and  another,  23  L.  J.,  Exch.,  81 ;  Robson  v.  Doyle,  18  Jur.,  Q.  B.,  652. 


(      a30      )  [BOOKX. 


CHAPTER  XXXII. 

ENTRY  OF  SUGGESTIONS  UPON  THE  ROLL  OTHERWISE 
THAN  FOR  HAVING  EXECUTION. 


Sect.  I. — Suggestions  of  Parties  having  a  Dignity  con- 
ferred on  them 830,  831 

II. — Suggestions  of  Death  of  Parties 831  to  838 

III. — Suggestions  of  Marriage  of  Parties 838 

IV. — Suggestions  of  Bankruptcy  or  Insolvency   of 

Plaintiffs 838 

V. — Suggestions  for  Costs 838,  839 


As  to  suggestions  for  Laving  execution,  see  ante,  606,  612,  625,  629. 

As  to  suggestions  as  to  the  trial  taking  place  in  a  different  county 
from  that  in  whicli  the  venue  is  laid,  ante,  122,  123. 

As  to  suggestions  of  breaches  in  debt  on  bond,  &c.,  ante,  499, 
502,,&c. 

As  to  suggestions  of  a  devastavit  in  actions  against  executors,  &c., 
see  ante,  649. 

See  a  form  of  suggestion  of  death  of  an  official  assignee  plaintiff  and 
appointment  of  a  fresh  one,  ante,  694. 


Sect.  I.  Suggestions  of  Parties  having  a  Dignitt  con- 
ferred ON  THEM. 


1.  Suggestion  that  Plaintiff  vxis  Knighted  or  made  a  Baronet  before 
Declaration. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

to  wit.     Sir  A.  B.,  knight  [or  "baronet"],  by  P.  A.  his 

attorney,  sues  C.  D.,  who  has  been  summoned  to  answer  the  said 

plaintiff  by  virtue  of  a  writ  issued  on  the day  of ,  a.d. , 

out  of  her  majesty's  court  of  Queen's  Bench  J_"C.  P."  or  "  Exch.  of 
Pleas"],  and  which  said  A.  B.,  after  the  said  cX  D.  was  so  summoned, 
was  created  and  made  a  knight  \or  "baronet"],  and  from  thence 
hitherto  hath  been  and  still  is  called  and  known  by  the  title  or  name 
of  dignity  of  Sir  A.  B.,  knight  [or  "  baronet"].     For  that,  &c 


I 
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2.  The  like,  as  to  the  Defendant. 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d. . 

,  to  wit.     A.  B.,  by  P.  A.  his  attorney,  sues  Sir  C.  D.,  knight 

\oT  "  baronet"],  who  has  been  summoned  by  the  name  of  C.  D.  to 
answer  the  said  A.  B.,  and  wliich  said  C.  D.  after  he  was  so  summoned 
was  created  and  made  a  knight  [or  "  baronet"],  and  from  thence 
hitherto  hath  been  and  still  is  called  and  known  by  the  title  or  name  of 
dignity  of  Sir  C.  2>.,  knight  [or  "baronet"].     For  that,  &c. 


3.  Suggestion  that  the  Plaintiff^  after  Plea,  Sfc.  has  been  created 
:  )  an  Earl, 

And  hereupon  on ,  the  plaintiff,  by  his  attorney  aforesaid,  sug- 
gests and  gives  the  court  here  to  understand  and  be  informed,  that 

since  the  last  pleading  in  this  action,  to  wit,  on ,  our  said  lady  the 

Queen,  by  her  letters-patent  under  the  great  seal  of  Great  Britain  and 
Ireland,  raised,  constituted  and  created  the  plaintiff  to  the  state,  de- 
gree, title,  dignity,  name  and  honour  of  Earl  within  this  kingdom  of 
England,  by  the  name  of Earl  of . 


Sect.  II.  Suggestions  of  Death  of  Parties. 


See  forms  of  revivor,  and  suggestions  of  death  for  the  purpose  of 
having  execution,  antCy  613  to  624. 

See  as  to  suggestions  of  death  in  ejectment,  ante,  531. 


1.  Suggestion  under  C.  L.  P.  Act,  1852,  «.  136,  of  Death  of  one  of 
several  Plaintiffs,  after  Writ,  and  before  Declaration  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

,  to  wit.     A.  B.,  hy  P.  A.  his  attorney,  sues  C.  D.  who  has 

been  summoned  to  answer  the  said  A.  B.  and  one  JE.  F.  by  virtue  of 

a  writ  issued  on out  of  her  majesty's  court  of  Queen's  Bench 

["  C.  P."  or  "  Exch.  of  Pleas"],  and  the  plaintiff  suggests  and  gives, 
the  court  here  to  understand  and  be  informed  that,  after  the  issuing  of 
the  said  writ,  the  said  E.  F.  died,  and  the  plaintiff  declares  against  the 
said  C.  D.  for  [&c.  state  the  cause  of  action  which  accrued  to  the 
plaintiff  and  the  deceased,  and  conclude  as  usuall. 

(a)  By  the  C.  L.  P.  Act,  1852,  sect.  135,  the  death  of  a  plaintiff  or  de- 
fendant shall  not  cause  the  action  to  abate,  but  it  may  be  continued  as 
thereinafter  mentioned. 

By  sect.  136,  "  If  there  be  two  or  more  plaintiffs  or  defendants,  and  one 
or  more  of  them  shall  die,  if  the  cause  of  such  action  shall  survive  to  the 
surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  defendant  or  de- 
fendants, the  action  shall  not  be  thereby  abated  ;  but  such  death  being  sug- 
gested upon  the  record,  the  action  shall  proceed  at  the  suit  of  the  surviving 
plaintiff  or  plaintiffs  against  the  surviving  defendant  or  defendants." 
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2.  The  like,  between  Declaration  and  Plea  (a). 

[^After  the  declaration  proceed  on  a  new  line  thus ;]  And  hereupon, 

on ,  the  plaintiff  suggests  and  gives  the  court  here  to  understand 

and  be  informed,  that  after  the  plaintiffs  declared  as  aforesaid,  and  be- 
fore this  day,  the  said  E.  F.  died  :  Therefore  let  no  further  proceedings 
be  had  in  this  cause  at  the  suit  of  the  said  E.  F. 


3.  The  like,  between  Plea  and  PepHcation. 

[After  the  defendant's  plea  proceed  on  a  new  line  thus :]  And  here- 
upon, on ,  the  plaintiff  suggests  and  gives  the  court  here  to  under- 
stand and  be  informed,  that  after  the  pleading  of  the  plea  aforesaid, 
and  before  this  day,  the  said  E.  F.  died  :  Therefore  let  no  further  pro- 
ceedings be  had  in  this  cause  at  the  suit  of  the  said  E.  F. :  And  [&c. 
proceed  with  the  replication,  and  let  the  proceedings  go  on  as  at  the 
suit  of  the  surviving  plaintiff  only.~\ 


4.  The  like,  after  Issue  joined,  and  before  Trial. 

[Proceed  as  usual  as  in  an  issue,  to  the  end  of  the  award  as  to  the 

jury,  and  then  thzis:'\  And  hereupon,  on ,  the  plaintiff  suggests 

and  gives  the  court  here  to  understand  and  be  informed,  that  after  the 
said  issue  was  [or  "issues  were"]  joined  as  aforesaid,  the  said  E.  F. 
died :  Therefore  let  no  further  proceedings  be  had  in  this  cause  at  the 
suit  of  the  said  E.  F. 


5.  The  like,  after  Verdict  for  Plaintiff,  and  before  Judgment. 

[Copy  the  nisi  prius  record,  and  then  proceed  thus :]  Afterwards, 

on  the day  of ,  a.d. {day  of  signing  final  judgment), 

come  the  parties  aforesaid,  except  the  said  E.  F.,  by  their  respective 
attornies  aforesaid  [or  as  the  case  may  ie]  :  And  the  said  E.  F.  comes 

not,  and  Sir ,  knight,  and  Sir ,  knight,  justices  of  our  lady 

the  Queen  assigned  to  take  the  assizes  in  and  for  the  said  county  [or 
"city  and  county,"  &c.  as  the  case  may  6e],  before  whom  the  said 
issue  was  [or  "  issues  were"]  tried,  have  sent  hither  their  record  had 
before  them  in  these  words :  Afterwards,  &c.  [copy  the  postea,  and  then 
proceed  thus:']  And  upon  this  the  plaintiff  suggests  and  gives  the 
court  here  to  understand  and  be  informed,  that  after  the  finding  of  the 
said  verdict,  the  said  E.  F.  died  :  Therefore  let  no  further  proceedings 
be  had  in  this  cause  at  the  suit  of  the  said  E.  F.,  and  the  said  A.  B, 

firays  judgment  of  and  upon  the  premises :  Therefore  it  is  considered 
&c.  state  the  judgment  as  visual  for  the  surviving  plaintiff.] 


6.  The  like,  after  interlocutory  Judgment  by  Default,  and  before 
final  Judgment. 

[Proceed  as  usual,  see  the  form,  ante,  483,  to  the  end  of  the  inqui- 
sition, and  tJien  thus :]  And  hereupon,  on ,  the  plaintiff  suggests 

(a)  The  action  cannot  regularly  proceed  until  the  suggestion  has  been 
entered:  (see  Bamewall  v.  Sutherland,  9  C.  B.  380;  1  L.,  M.  &  P.  159; 
Larchin  v.  Buckle,  1  Pract.  Rep.  740 ;  Pinkus  v.  Sturch,  5  C.  B.  474 ;  5  D. 
&  L.  515.) 
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and  gives  the  court  here  to  understand  and  be  informed,  that,  since  the 
taking  of  the  said  inquisition,  the  said  E.  F.  died  :  Therefore  let  no 
further  proceedings  be  had  in  this  cause  at  the  suit  of  the  said  E.  F. ; 
and  the  said  A.  B.  prays  judgment  against  the  defendant  for  the 
damages  and  costs  aforesaid:  Therefore  it  is  considered  [the  conclu- 
sion may  be  framed  from  the  form,  ante,  483.] 


7.  Suggestion  under  C.  L.  P.  Act,  1852,  s.  136,  of  Death  of  one  of 
several  Defendants,  after  Writ  and  before  Declaration  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

,  to  wit.     A.  B.  by  P.  A.  his  attorney,  sues  C.  D.,  who,  toge- 
ther with  E.  F.,  have  been  summoned  to  answer  the  said  A.  B.  by 

virtue  of  a  writ  issued  on out  of  her  majesty's  court  of  Queen's 

Bench  ["  C.  P."  or  "Exch.  of  Pleas"];  and  the  plaintiff  suggests 
and  gives  the  court  here  to  understand  and  be  informed,  that,  after  the 
issuing  of  the  said  writ,  the  said  E.  F.  died ;  and  the  plaintiff  declares 
against  the  said  C.  D.  For  [&c.  state  the  cause  of  action  against 
both  the  defendant  and  the  deceased,  and  conclude  as  usical,^ 


8.  The  like,  between  Declaration  and  Plea. 

[After  the  declaration  proceed  on  a  new  line  a^  follows :]  And  here- 
upon, on ,  the  plaintiff  suggests  and  gives  the  court  hereto  under- 
stand and  be  informed,  that  after  the  plaintiff  so  declared  as  aforesaid 
the  said  E.  F.  died :  Therefore  let  all  further  proceedings  in  this  cause 
against  the  said  E.  F.  be  stayed. 


9.  The  like,  after  Plea  and  at  any  Time  before  Judgment. 

A  form  may  be  readily  framed  for  this  suggestion  from  forms  of 
suggestion  in  the  case  of  the  death  of  one  of  several  plaintiffs,  supra, 
Nos.  3,  4  and  6 ;  and  of  the  death  of  one  of  several  defendants,  supra, 
No.  7. 


10.  Affidavit  to  obtain  an  Order  under  C.  L.  P.  Act,  1852,  *.  137, 
for  Leave  to  Jjcqal  Representative  to  enter  a  Suggestion  of  Death 
of  sole  Plainti^ib). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  E.  F.  of ,  ,  make  oath  and  say  as  follows,  that  is  to 

say  :— 


(a)  See  the  enactment,  ante,  831,  n. 

(6)  By  the  C.  L.  P.  Act,  1852,  sect.  137,  "  In  case  of  the  death  of  a  sole 
plaintiff  or  sole  surviving  plaintiff,  the  legal  representative  of  such  plaintiff 
may,  by  leave  of  the  court  or  a  judge,  enter  a  suggestion  of  the  death,  and 
that  he  is  such  legal  representative,  and  the  action  shall  thereupon  proceed : 
and,  if  such  suggestion  be  made  before  the  trial,  the  truth  of  the  suggestion 
shall  be  tried  thereat,  together  with  the  title  of  deceased  plaintiff,  and  such 
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1.  This  action  was  commenced  by  a  writ  of  summons  which  issued 
out  of  this  Honorable  Court  on . 

2.  The  above-named  A.  B.,  the  plaintiff,  declared  herein  on  _ . 

[  Omit  this,  if  no  declaration.     If  the  defendant  lias  pleaded,  it  may  be 
as  well  to  state  the  fact,  and  show  in  what  stage  the  proceedings  are.'\ 

3.  The  said  A.  B.  died  on last  [or  "instant"]. 

4.  The  said  A.  B.  by  his  last  will  and  testament,  dated   ,  ap- 
pointed me  the  executor  thereof,  and  I  duly  proved  the  same  on  the 

day  of last  \or  "  instant"],  and  thereby  became  his  legal 

representative  \or  "That  the  said  A.  B.  died  intestate,  and  that  on 

last  {or  '  instant')  letters  of  administration  of  his  goods,  chattels 

and  effecte  were  duly  granted  to  me  by (state  shortly  by  whom 

the  letters  of  administration  were  granted),  and  I  thereby  became  the 
said  A.  B.'b  legal  representative."] 


11.  Order  thereon  for  a  Suggestion. 


B.^ 

V.  Si 


•liberty  to  enter  a  suggestion  of  the  death  of  ^.  B.  the  plaintiff 
D.  J  herein,  and  that  the  said  E.  F.  is  the  executor  of  his  last  will  and 
testament  [or  "  administrator  of  his  goods,  chattels  and  effects"],  pur- 
suant to  the  C.  L.  P.  Act,  1852.     Dated . 

(Judge's  or  baron's  signature.) 


12.  Suggestion  thereon  of  Death  of  sole  Plaintiff  before  Declaration. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  a.d.  18—. 

— r-,  to  wit.     A.  B.,  since  deceased,  by  P.  ^.  his  attorney,  on  the 

day  of ,  A.D.  18 — ,  sued  out  of  this  Honorable  Court  a  writ 

of  summons  against  C.  D.  in  this  action,  and  E.  F.  by  leave  of  the 

court  [or  "  the  honorable  Mr.  Justice"  or  "  Baron "],  suggests 

and  gives  the  court  to  understand  and  be  informed,  that  after  the 
suing  out  of  the  said  writ  the  said  A.  B.  died,  and  that  the  said  E.  F. 
is  executor  of  the  last  will  and  testament  of  the  said  A.  B.  [or  "the 
said  A.  B.  died  intestate,  and  that  the  said  E.  F.  is  administrator  of 
all  and  singular  the  goods,  chattels  and  effects  of  the  said  A.  S."], 

and  the  said  E.  F.  by  ,  his  attorney,  sues  the  said  defendant 

for  money  paj^able  by  the  defendant  to  the  said  A.  B.,  since  deceased, 
for,  &c.  [state  the  cause  of  action  as  it  accrued  to  the  deceased]  :  And 
the  said  E.  F.  as  executor  [or  "administrator"]  as  aforesaid,  claims 

JU ■ 


13.  The  Uke,  where  the  Death  ivas  after  DeclaraMon  or  Plea,  ^-c. 

E.  F.  ^        And  hereupon,  on ,  comes  E.  F.  by  the  said 

executor  &c.  of  I    P.  A.  his  attorney,  and  by  leave  of  the  court  [or 
A.  B.  V  "  of   the    honorable    Mr.   Justice "    or   "  Baron 

V.  I    "],  gives  the  court  here  to  understand  and  be 

C.  D.         )  informed,  that  after  the  said  A.  B.  declared  [or 

judgment  shall  follow  upon  the  verdict  in  favour  of  or  against  the  person 
making  such  suggestion,  as  if  such  person  were  originally  the  plaintiff." 

All  the  legal  representatives  should  continue  the  action :  (see  Venables  v. 
East  India  Company,  19  L.  J.,  Exch.,  266.) 

See  a  form  of  affidavit  for  this  purpose  in  an  ejectment  under  the  C.  L.  P. 
Act,  1852,  s.  194,  Cole,  799. 
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"  the  defendant  pleaded,"  aa  the  case  may  be'],  as  aPoresaid,  the  said 
A.  B.  died,  and  that  he  the  said  E.  F.  is  the  executor  of  his  last  will 
and  testament  \or  "  is  the  administratrix  of  all  and  singular  the  goods, 
chattels  and  effects  which  were  of  the  said  A.  B.  at  the  time  of  his 
death,  who  died  intestate."] 


14.  Suggestion,  under  C.  L.  P.  Act,  1852,  s.  138,  of  Death  of  sole 
Defendant,  where  the  Death  teas  before  Declaration  (a). 

In  the  Q.  B.  ["  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  18—. 

to  wit.     A.  B.  hy  P.  A.  his  attorney,  on ,  sued  out  of  her 

majesty's  court  of  Q.  B.  ["  C.  P."  or  '<  Exch.  of  Pleas"]  a  writ  of 
summons  against  C.  D.,  and  hereupon  the  said  A.  B.  suggests  and 
gives  the  court  here  to  understand  and  he  informed  that  the  said  C  D. 
died  after  the  issuing  of  the  said  writ,  and  that  G.  H.  is  executor  of  the 
last  will  and  testament  of  the  said  C.  D.  [or  "  administrator  of  all  and 
singular  the  goods,  chattels  and  effects  which  were  of  the  said  C.  D.  at 
the  time  of  his  death,  who  died  intestate"],  and  the  said  A.  B.  by  his 


(a)  By  C.  L.  P.  Act,  1852,  sect.  138,  "  In  case  of  the  death  of  a  sole  de- 
fendant or  sole  surviving  defendant,  where  the  action  survives,  the  plaintiff 
may  make  a  suggestion,  either  in  any  of  the  pleadings,  if  the  cause  has  not 
arrived  at  issue,  or  in  a  copy  of  the  issue,  if  it  has  so  arrived,  of  the  death, 
and  that  a  person  named  therein  is  the  executor  or  administrator  of  the  de- 
ceased ;  and  may  thereupon  serve  such  executor  or  administrator  with  a 
copy  of  the  writ  and  suggestion,  and  with  a  notice  signed  by  the  plaintiff  or 
his  attorney,  requiring  such  executor  or  administrator  to  appear  within 
eight  days  after  service  of  the  notice,  inclusive  of  the  day  of  such  service, 
and  that  in  default  of  his  so  doing  the  plaintiff  may  sign  judgment  against 
him  as  such  executor  or  administrator ;  and  the  same  proceedings  may  be 
had  or  taken  in  case  of  non-appearance  after  such  notice,  as  upon  a  writ 
against  such  executor  or  administrator  in  respect  of  the  cause  for  which  the 
action  was  brought ;  and  in  case  no  pleadings  have  taken  place  before  the 
death,  the  suggestion  shall  form  part  of  the  declaration,  and  the  declaration 
and  suggestion  may  be  served  together,  and  the  new  defendant  shall  plead 
thereto  at  the  same  time ;  and  in  case  the  plaintiff  shall  have  declared,  but 
the  defendant  shall  not  have  pleaded  before  the  death,  the  new  defendant 
shall  plead  at  the  same  time  to  the  declaration  and  suggestion  ;  and  in  case 
the  defendant  shall  have  pleaded  before  the  death,  the  new  defendant  shall 
be  at  liberty  to  plead  to  the  suggestion,  only  by  way  of  denial,  or  such  plea 
as  may  be  appropriate  to  and  rendered  necessary  by  his  character  of  exe- 
cutor or  administrator,  unless,  by  the  leave  of  a  court  or  a  judge,  he  should 
be  permitted  to  plead  fresh  matter  in  answer  to  the  declaration  ;  and  in 
case  the  defendant  shall  have  pleaded  before  the  death,  but  the  pleadings 
shall  not  have  arrived  at  issue,  the  new  defendant,  besides  pleading  to  the 
suggestion,  shall  continue  the  pleadings  to  issue  in  the  same  manner  as  the 
deceased  might  have  done,  and  the  pleadings  upon  the  declaration  and  the 
pleadings  upon  the  suggestion  shall  be  tried  together;  and  in  case  the 
plaintiff  shall  recover,  he  shall  be  entitled  to  the  like  judgment  in  respect  of 
the  debt  or  sum  sought  to  be  recovered  and  in  respect  of  the  costs  prior  to  the 
suggestion,  and  in  respect  of  the  costs  of  the  suggestion  and  subsequent 
thereto  he  shall  be  entitled  to  the  like  judgment  as  in  an  action  originally 
commenced  against  the  executor  or  administrator." 

In  order  to  compel  the  legal  representative  of  a  deceased  plaintiff  to  con- 
tinue or  abandon  the  action,  the  defendant  must  proceed  under  the  C.  L.  P. 
Act,  1854,  sect,  92.     See  the  enactment,  post,  837. 
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attorney  sues  the  said  G.  IT,  as  executor  [or  "administrator"]  as 
aforesaid  :  For  [&c.  state  the  cause  of  action  against  the  deceased.  It 
must  be  such  that  it  survives  against  his  persomd  representatives,  and 
it  should  be  shown  accordingly  to  be  so.     Conclude  as  usuaW] 


15.  The  like,  where  the  Death  was  after  Issue  joined. 

And  hereupon  on  the  plaintiff  suggests  and  gives  the  court 

here  to  understand  and  be  informed,  that  after  the  said  issue  was  \or 
"  issues  were"]  joined  the  said  C.  D.  died,  and  that  G.  H.  is  executor 
of  the  last  will  and  testament  of  the  said  C  D.  [or  "  administrator  of 
all  and  singular  the  goods,  chattels  and  effects  which  were  of  the  said 
C  D.  at  t£e  time  of  his  death,  who  died  intestate."] 


16.  Notice,  according  to  C.  L.  P.  Act,  1852,  s.  138,  requiring  the 
Executor  or  Administrator  of  a  deceased  sole  Defendant  to  ap- 
pear after  a  Suggestion  entered  of  his  Death  (a). 

[Entitle  it  in  the  cause,]  Take  notice  that  I  [or  "that  A.  B.  of 

,"  if  the  notice  be  given  by  his  attorney]  on commenced  the 

above  action  against  C.  D.,  since  deceased,  by  a  writ  of  summons 
issued  out  of  her  majesty's  said  court  of  Q.  B.  ["  C.  P."  or  "  Exch. 
of  Pleas"],  tested  on  that  day,  and  that  the  paper  writing  hereto  an- 
nexed marked  A.  is  a  true  copy  of  that  writ,  and  that  proceedings  were 
taken  in  that  action  against  the  said  C  D.,  and  that  I  have  [or  "  the 
said  A.  B.  has"]  entered  a  suggestion  on  the  said  proceedings  of  the 
death  of  the  said  C.  D.,  and  that  you  are  executor  of  his  last  will  and 
testament  [or  "  administrator  of  his  goods,  chattels  and  effects"],  and 
the  paper  writing  hereunto  annexed  marked  B.  is  a  true  copy  of  that 
suggestion  :  And  further  take  notice,  that  you  are  required  within 
eight  daj^s  after  service  of  this  notice,  inclusive  of  the  day  of  such 
service,  to  appear,  or  cause  an  appearance  to  be  entered  for  you,  in  the 
said  court  to  the  said  action :  And  that  in  default  of  your  so  doing  the 
said  A.  B.  may  sign  judgment  against  you  as  such  executor  [or  "ad- 
ministrator"] as  aSbresaid.    Dated . 

Yours,  &c. 

To  G.  H.  A.  B.  of ,  [or  "  P.  A.  of ,  in 

the  county  of ,  attorney  for  the 

above-named  A.  J3."] 


17.  Appearance  by  Executor  or  Administrator  to  Writ. 

See  the  form,  ante,  50,  which  may  be  made  applicable  mutatis  mu- 
tandis. 


18.  Plea  by  Executor  or  Administrator,  where  no  Plea  pleaded  by 
the  Deceased. 

The  executor  or  administrator  may  in  this  case  plead  any  plea 
which  the  deceased  might  have  pleaded,  and  any  other  plea  to  the 
suggestion  by  way  of  denial,  or  as  may  be  appropriate  to  and  rendered 
necessary  by  his  character  of  executor  or  administrator. 

(a)  See  the  enactment,  ante,  836. 
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19.  The  like,  where  the  Deceased  pleaded. 

The  executor  or  administrator  can  in  this  case  plead  to  the  sugges- 
tion only  by  way  of  denial,  or  such  plea  as  may  be  appropriate  to  and 
rendered  necessary  by  his  character  of  executor  or  administrator,  unless 
by  leave  of  the  court  or  a  judge  he  is  permitted  to  plead  fresh  matter 
in  answer  to  the  declaration :  (see  C.  L.  P.  Act,  1852,  s.  138,  antey 
835.) 


20.  Summons  under  the  C.  L.  P.  Act,  1854,  s.  92,  to  compel  the  Con- 
tinuance of  Abandonment  of  an  Action  in  case  of  Death  of 
either  Party  (a). 

B.  "%      Let  the  plaintiff's  attorney  or  agent   [or  if  dead,  "  Let  E.  F. 

V.   >  of "  {the  legal  representative  or  party  entitled  to  proceed 

D.  J  with  the  action  in  the  room  of  the  deceased  plaintiff")  ]  attend  me 
at  my  chambers  in  Rolls  Garden,  Chancery  Lane,  London,  to-morrow 
for  "on next"]  at of  the  clock  in  the  forenoon  \or  "after- 
noon"], to  show  cause  why  the  plaintiff  [or  "  the  said  E.  i^."]  should 
not  proceed  with  this  action  according  to  the  provisions  of  the  Com- 
mon Law  Procedure  Act,  1852,  within  eight  days  from  the  service 
hereof,  or  within  such  other  time  as  may  be  ordered. 

{Jttdge's  or  baron^s  signature.) 


21.  Order  thereon. 

B.  ")      [Formal  parts  as  ustud.']     "  I  do  order  that  the  plaintiff  [or 

V.    >  E.  F.  of "]  do  proceed  with  this  action  according  to  the 

D.  3  provisions  of  the  Common  Law  Procedure  Act,  1852,  within 
days  from  the  date  hereof." 


22.  Suggestion  thereon  hy  Defendant's  Executors  on  Plaintiff's 
Default  in  proceeding. 

And  now  on E.  F.  suggests  and  gives  the  court  here  to  under- 
stand and  be  informed  that  the  defendant  died  after  the  said  issue  was 

joined  [or  as  the  case  may  be'\,  and  that  on an  order  was  made 

by  the  Honorable  Mr.  Justice  [or  "  Baron"] ,  at  the  instance  of 

the  said  E.  F.,  that  the  plaintiff  should  within  a  week  [or  as  the  case 


(o)  By  the  C.  L.  P.  Act,  1854,  sect.  92,  "Where  an  action  would,  but  for 
the  provisions  of  The  Common  Law  Procedure  Act,  1852,'  have  abated  by 
reason  of  the  death  of  either  party,  and  in  which  the  proceedings  may  be 
revived  and  continued  under  that  act,  the  defendant  or  person  against  whom 
the  action  may  be  so  continued  may  apply  by  summons  to  compel  the  plain- 
tiff, or  person  entitled  to  proceed  with  the  action  in  the  room  of  the  plaintiff, 
to  proceed  according  to  the  provisions  of  the  said  act  within  such  time  as 
the  judge  shall  order;  and  in  default  of  such  proceeding  the  defendant  or 
other  person  against  whom  the  action  may  be  so  continued  as  aforesaid 
shall  be  entitled  to  enter  a  suggestion  of  such  default,  and  of  the  represen- 
tative character  of  the  person  by  or  against  whom  the  action  may  be  pro- 
ceeded with,  as  the  case  may  be,  and  to  have  judgment  for  the  costs  of  the 
action  and  suggestion  against  the  plaintiff,  or  against  the  person  entitled  to 
proceed  in  his  room,  as  the  case  may  be,  and  in  the  latter  case  to  be  levied 
of  the  goods  of  the  testator  or  intestate." 


838  Suggestions  of  Death  of  Parties.  [book  x. 

may  be'\  proceed  with  this  action  according  to  the  provisions  of  the 
Common  Law  Procedure  Act,  1852 ;  and  the  said  E.  F.  further  sug- 
gests and  gives  the  court  here  to  understand  and  be  informed,  that  the 
plaintiff  did  not,  pursuant  to  the  said  order,  within  a  week  [as  in  the 
order],  or  at  any  other  time  after  the  making  of  the  same,  proceed 
with  this  action  according  to  the  provisions  of  the  said  Act,  and  therein 
made  default,  and  that  the  said  JE.  F.  is  the  executor  of  the  last  will 
and  testament  of  the  defendant :  And  the  said  £1.  F.  prays  judgment 
for  the  costs  of  this  action  and  of  the  said  suggestion :  Therefore  it  is 

considered  that  the  said  E.  F.  do  recover  against  the  plaintiff  £ 

for  the  costs  of  the  defence  to  this  action  and  of  the  said  suggestion. 

[Insert  the  usual  marginal  note  as  directed  at  the  foot  of  the 
form,  ante,  241.] 


Sect.  III.— Suggestions  of  Marriage  of  the  Parties. 

Except  for  purpose  of  having  execution  of  a  judgment,  there  should 
not  in  general  be  any  suggestion  of  the  marriage  of  a  woman  plaintiff 
or  defendant.  The  141st  sect,  of  the  C.  L.  P.  Act  enacting,  that  such 
marriage  shall  not  cause  the  action  to  abate,  but  that  the  action  may 
notwithstanding  be  proceeded  with  to  judgment.  As  to  the  proceedings 
by  revivor  or  suggestion  for  the  purpose  of  having  execution,  see  the 
forms  and  notes,  ante,  625. 


Sect.  IV. — Suggestions  of  Bankruptcy  or  Insolvency  of 
Plaintiff. 

See  the  forms,  ante,  629,  630,  for  the  purpose  of  having  execution 
on  a  judgment. 


Sect.  V.— Suggestions  for  Costs. 

1.  Order  for  a  Suggestion  under  London  Court  of  Bequest  Act  {\6 
^16  Vict.  c.  Lrxvii.),  tohere  Plaintiff  recovers  a  Verdict  for  20?. 
or  more,  and  less  than  501.  (a). 

[Formal  parts  as  usual,']  "  that  the  defendant  be  at  liberty  to  enter 
a  suggestion  on  the  record,  setting  forth  that  the  defendant  dwelt  [or 

(a)  See  the  enactments  and  decisions  thereon,  1  Pr.  10th  ed.  462,  464. 
That  a  suggestion  is  the  proper  course  of  proceeding  to  deprive  the  plaintiff 
of  his  costs  in  such  a  case,  where  the  verdict  is  for  20/.  or  more,  see  Cas- 
trique  v.  Page,  22  L.  J.,  C.  P.,  145;  1  Com.  Law  Rep.  1 ;  and  see  Hewitt 
V.  Paterson,  20  L.  J.,  Exch.,  337.  There  must  be  an  affidavit  made, 
showing  the  facts  entitling  the  defendant  to  the  order.  Where  the  affi- 
davit stated  that  the  plaintiff  lived  at  5,  Erie  Street,  and  the  defendant 
at  the  Isle  of  Dogs,  "  which  two  respective  places  are  not  more  than  seven 
miles  apart,"  it  was  held  that  it  sufficiently  showed  that  the  parties  resided 
within  twenty  miles  of  each  other.  (Shepherd  v.  Baker,  16  C.  B.  544;  and 
see  Lee  v.  Saudell,  26  L.  J.,  Q.  B.,  165.)  On  a  motion  for  a  suggestion  to 
deprive  the  plaintiff  of  costs  under  the  London  Small  Debts  Act,  the 
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"  carried  on  business,"  or  "  had  employment"]  within  the  city  of 
London,  or  the  liberties  thereof,  at  the  time  of  this  action  brought  [or 
"  that  the  defendant  dwelt  {or  '  carried  on  business,'  or  '  had  em- 
ployment') in  the  city  of  London,  or  the  liberties  thereof,  at  some 
time  within  six  calendar  months  next  before  the  time  of  this  action 
brought,"  or  "  that  the  cause  of  action  herein  wholly  (or  '  in  part') 
arose  in  the  city  of  London,  or  the  liberties  thereof"],  and  that  the 
plaintiff  did  not  at  the  time  of  this  action  brought  dwell  more  than 
twenty  miles  from  the  defendant,  and  that  neither  the  plaintiff  nor  the 
defendant  then  was  or  is  an  officer  of  the  court  holden  under  the  pro- 
visions of  "  The  London  City  Small  Debts  Extension  Act,  1852,"  and 
that  this  action  was  commenced  for  a  cause  for  which  a  plaint  mi^ht 
have  been  entered  in  that  court  pursuant  to  the  said  statute,  a  verdict 
having  been  found  for  the  plaintiff  for  £ . 


2.  Suggestion  thereon  and  Judgment. 

[Commence  as  in  the  vsual  form  of  judgment,  and  proceed  to  the 
end  of  the  postea,  and  then  thus :]  Therefore  it  is  considered  that  the 

plaintiff  do  recover  against  the  defendant  the  said  £ ,  by  the  jurors 

aforesaid  in  form  aforesaid  assessed,  and  because  it  is  suggested  and 
proved,  and  manifestly  appears  to  the  court  here,  that  the  defendant 
dwelt  [&c.  here  state  the  facts  entitling  defendant  to  make  the  sug- 
gestion, and  which  may  be  collected  from  the  preceding  form,  and  then 
proceed  thus ;]  Therefore,  according  to  the  said  statute,  let  the  defend- 
ant be  acquitted  of  the  said  forty  shillings  for  the  costs  aforesaid  and 
any  further  costs  of  the  plaintiff  in  this  suit  expended,  and  go  thereof 
without  day,  &c. 

affidavit  to  found  the  application  stated  that  part  of  the  cause  of  action 
arose  within  the  city,  and  went  on  to  allege  that  the  deponent  heard  both 
A.  and  B.,  when  called  as  witnesses  for  the  plaintiff,  say,  in  their  evidence, 
that  the  bill  of  exchange  on  which  the  action  was  brought  was  indorsed  by 
A.  to  the  plaintiff  at  BJ's  office  in  the  city.  In  answer,  A.  and  B.  both 
swore  that  they  never  said  in  their  evidence  that  the  bill  was  indorsed  in  the 
city,  and  that  in  fact  the  bill  was  indorsed  to  the  plaintiff  at  ^.'s  house  out 
of  the  city  jurisdiction.  The  court  held,  that  the  answer  to  the  application 
was  complete,  and  that  there  was  no  conflict  of  legal  evidence,  and  refused 
to  allow  the  suggestion.    (Lee  v.  Saudell,  26  L.  J.,  Q.  B.,  165.) 
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BOOK  XI. 

MOTIONS,  RULES,  SUMMONSES,  ORDERS,  AND 
AFFIDAVITS. 


CHAPTER  I. 

MOTIONS  AND  RULES  (a). 


1 .  Notice  of  Motion  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintift"  and  C.  D.  defendant. 
Take  notice  that  this  Honorable  Court  will  be  moved  to-morrow 

\^or  "  on  the instant"],  or  as  soon  after  as  counsel  can  be  heard, 

for  a  rule  to  show  cause  why  [&c.  here  state  the  subject  matter  of  the 
intended  motion.   See  the  various  forms  throughout  this  work.'\   Dated 

the of ,  185 — . 

Yours,  &c. 
To  Mr.  D.  A.  P.  A.  plaintiff's  [or 

defendant's  [or  "plaintiff's"]  "defendant's"]  attorney 

attorney  [<w  "  agent."]  [or  "  agent."] 


2.  Affidavit  of  Service  of  Notice  of  Motion  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  D.  A.  of ,  gentleman,  attorney  in  this  cause  for  the  above- 
named  [defendant],  make  oath  and  say,  that  I  did  on  the day  of 

instant  [or  "last"]  pereonally  serve  Mr.  P.  A.,  the  attorney  in 

this  cause  [or  "  agent"]  for  the  above-named  [plaintiff],  with  a  tru< 
copy  of  the  notice  hereunto  annexed  [if  the  service  was  not  persona< 
omit  the  word  "  personally,"  and  say,  "  by  delivering  such  copy  to 
and  leaving  the  same  at  the  office  and  place  of  business  {or  *  dwelling- 
house')  of  the  said  P.  A.,  situate  at ,  with  a  clerk  {or  *  female'  or 

*  male  servant')  of  the  said  P.  ^."] 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\  P.  A. 

(a)  See  as  to  motions  and  rules  in  general,  2  Pr.  10th  ed.  1506  to  1540. 

(6)  By  r.  160,  H.  T.  1853,  "  Rules  to  show  cause  shall  be  no  stay  of  pro- 
ceedings unless  two  days'  notice  of  the  motion  shall  have  been  served  on 
the  opposite  party,  except  in  the  cases  of  rules  for  new  trials,  or  to  enter 
verdict  or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto,  to  set  aside  an  award  or  annuity  deed,  or  to  enter  a  suggestion,  or 
by  the  special  direction  of  the  court." 


CHAP.  I.]  Motiont  and  Rules.  841 

8.  Affidavit  in  support  of  or  against  Motion. 

See  the  forms  of  titles  and  conclusions,  &c.  of  affidavits,  post,  853 ; 
and  see  2  Pr.  10th  ed.  1508,  and  the  general  titles  throughout  this 
work. 


4.  Rule  Nisi. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  18 —  (a). 

B.  "^     Upon  reading  the  affidavit  of  W.  W.  and  others  [or 

[and  others]  /"  the  several  affidavits  of  E.  F.  and  G.  U."}  and  the 
V.  .paper  writing  thereto  annexed,  and  the  declaration  in 

D.  Vthis  cause  (or  as  the  case  is),  and  upon  hearing  Mr. 

[and  others.]  ' of  counsel  for ,  it  is  ordered,  that  the  plaintiff 
or  "defendant"]  do,  on  the day  of next  [or  "instant"] 

show  cause  why  [&c.  state  the  subject-matter  of  the  rule,  and  in  cases 
where  specially  required  state  shortly  the  grounds  upon  which  the  rule 
has  been  granted!]     [If  the  rule  is  to  snow  cause  before  a  judge  or 

baron  in  tlve  vacation,  say,  "shall  show  cause  witbin  (or  'on 

')  before  one  of  the  judges  (or  '  barons')  of  this  court,  at  his 

chambers,  in  Rolls  Garden,  Chancery  Lane,  why,"  &c.,  "and  that  in 
the  meantime  all  further  proceedings  be  stayed"],  upon  notice  of  this 
rule  to  be  given  to  the  said  plainuff  [or  "  defendant"],  his  attorney 
[or  "  agent"]  in  the  meantime. 

By  the  Court 

5.  Affidavit  of  Service  of  Rule  Nisi(b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,   C.  C,  clerk  to  D.  A.  of ,  gentleman,  the  attorney  [or 

"a^ent"j  in  this  cause  for  the  above-named  plaintiff  [or  "defendant"], 

make  oath  and  say,  that  I  did  on  the day  of instant  [or 

"last"]  personally  serve  Mr.  P.  A.,  the  attorney  [or  "agent"]  in 
this  cause  for  the  above-named  plaintiff  [or  "  defendant"],  with  a  true 
copy  of  the  rule  hereunto  annexed.  [If  the  service  teas  not  personal 
omit  the  word  "  personally,"  and  say,  "  by  delivering  such  copy  to 
and  leaving  the  same  at  the  office  and  place  of  business  (or  '  dwelling- 
house')  of  the  said  P.  A.,  situate  at ,  with  a  clerk  (or  '  female 

servant'  or  'male  servant')  of  the  said  D.  A."2 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."] 


6.  Judge's  Fiat  for  a  Rule  in  Vacation. 

B.  ■)  Upon  reading  the  affidavit  of  the  [defendant],  and  upon  hear- 
V.  >  ing  the  attornies  or  agents  on  both  sides,  I  do  order  that  one  of 
£>.  y  the  masters  do  draw  up  a  rule  that  [&c.  state  the  subject-nuUter 
of  the  intended  rule.']     Dated . 

(a)  By  r.  149,  H.  T.  1853,  "  Every  rule  of  court  shall  be  dated  the  day  of 
the  week,  mouth  and  year  on  which  the  same  is  drawn  up,  without  reference 
to  any  other  time  or  date."     See  2  Pr.  10th  ed.  1518. 

(6)  See  as  to  the  service  of  rules,  2  Pr.  10th  ed.  1511.  The  affidavit  need 
not,  except  in  cases  of  attachment,  when  the  service  must  be  personal,  state 
that  the  original  rule  was  produced  and  shown  at  the  time  of  the  service : 
(see  Doe  v.  Wright,  6  M.  &  Selw.  230,  n.) 

00 
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7.  Mule  absolute  in  first  Instance  (a). 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  Pleas."] 

,  the day  of ,  18 — . 

B.'\      Upon  reading  the  affidavit  of  W.  W.  (the  qffidamt  on  which 

V.  >the  rule  was  moved  for)  and ,  it  is  ordered,  that  [&c.  state 

D.  J  the  matter  of  the  ruleJ\     Upon  the  motion  of  Mr. . 

By  the  Court. 


8.  Rule  absolute,  when  no  Cause  is  shown,  in  Q.  B.  or  C.  P.  (b). 

In  the  Queen's  Bench  [or  "  C.  P."] 

,  the day  of ,  18 — . 

B.  "^      Upon  reading  the  rule  made  in  this  cause  on  the day  of 

V.  ^ instant  [or  "  last"],  and  the  affidavits  of  W.  W.  of  the  due 

J>.  J  service  of  the  said  rule,  and  no  cause  being  shown  to  the  con- 
trary, it  is  ordered,  that  [&c.  as  in  the  rule  msi.]    Upon  the  motion  of 

Mr. . 

By  the  Court. 


9.  The  like,  in  Exchequer  (b). 

In  the  Exchequer  of  Pleas. 

A.  V.  B. 

,  the day  of ,  18—. 

Upon  the  motion  of  Mr. ,  of  counsel  for  the  plaintiff  [or  "  de- 
fendant''], and  upon  reading  the  rule  made  in  this  cause  on  the 

day  of instant  [or  "last"],  and  the  affidavit  of  W,  W.  of  the  due 

service  of  the  said  rule,  and  no  cause  being  shown  to  the  contrary,  it  is 
ordered,  that  [&c.  as  in  the  rule  nisi.] 

By  the  Court. 


10.  Enlarged  Rule,  in  Q.  B.  (c). 

In  the  Queen's  Bench. 

,  the day  of ,  18 — . 

B.  "J     Upon  reading  the  rule  made  in  this  cause  on  the day  of 

V.  > instant  [or  "last"],  the  affidavit  of  W.  W.,  and  upon  hear- 

D.  J  ing  Mr.  ,  of  counsel  for  the  plaintiff,  and  Mr.  ,  of 

counsel  for  the  defendant,  it  is  ordered,  that  the  first  day  of  the  next 
term  be  further  peremptorily  given  to  the  plaintiff  [or  "  defendant"] 
to  show  cause  why  [&c.  state  the  subject-matter  of  the  rule.] 

By  the  Court 


(a)  See  2  Pr.  10th  ed.  1510.    See  as  to  the  entitling  of  rules,  ante,  841 ,  n. ; 
2  Pr.  10th  ed.  1518. 

(b)  See  as  to  this  rule,  2  Pr.  10th  ed.  1513. 

(c)  See  as  to  enlarging  a  rule,  2  Pr.  10th  ed.  1513.     By  r.  151,  H.  T.  1853, 
"A  rule  may  be  enlarged,  if  the  court  think  fit,  without  notice." 

By  r.  162,  Id.,  "  All  enlarged  rules  shall  be  drawn  up  for  the  first  day  in 
the  ensuing  term,  unless  otherwise  ordered  by  the  court" 
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11.  The  like,  in  Exchequer. 

In  the  Exchequer  of  Pleas. 

,  the day  of ,  185—. 

JB.  "^     Upon  reading  the  rule  made  in  this  cause  of  the day  of 

V.  > [instant],  the  affidavit  of ,  and  hearing  Mr. ,  of 

7).  3  counsel  for  the  [defendant],  and  Mr.  ,  of  counsel  for  the 

[plaintiff],  it  is  ordered,  that  the  time  for  showing  cause  against  the 

said  rule  be  peremptorily  enlarged  until  the  first  day  of  next  

term,  and  that  aU  affidavits  intended  to  be  used  on  showing  cauM 
against  the  said  rule  be  filed  one  week  before  the  said  term. 

By  the  Court 


12.  The  Wte,  in  C.  P. 

In  the  Common  Pleas. 

,  the day  of ,  18 — . 

S.  ■)      Upon  reading  a  rule  made  in  this  canse  on  the day  of 

V.  > instant  [or  "last"],  and  on  hearing  counsel  on  both  sides,  it 

J9.  J  is  ordered,  that  the  time  for  the  plaintiff  [or  "  defendant"]  to 
show  to  this  court  why  [&c.  state  the  subject-matter  of  the  rule']  be 

and  the  same  is  hereby  enlarged,  until  the  first  day  of  next term : 

And  it  is  further  ordered,  that  all  and  every  such  affidavit  or  affidavits 
as  the  plaintiff  [or  "  defendant"]  intends  to  have  read  at  the  time  of 
showing  cause  as  aforesaid,  be  filed  one  week  before  the  said  first  day 

of  next term.     On  the  motion  of  Mr. for  the  plaintiff,  and 

Mr. for  the  defendant 

By  the  Court 

13.  Rule  Absolute,  in  Q.  B.,  when  Cause  has  been  shovm  (a). 

In  the  Queen's  Bench. 

,  the day  of ,  18 — . 

jB.")     Upon  reading  the  rule  made  in  this  cause  on ,  the 

v.  [day  of  instant  [or  "last"],  the  affidavit  of  W.  W.  (the 

D.  J  affidavit  upon  which  cause  is  shovm),  and  upon  hearing  Mr. 
,  of  counsel  for  the  plaintiff,  and  Mr. ,  of  counsel  for  the  de- 
fendant, it  is  ordered,  that  [&c.  state  the  subject-matter  of  the  rule]. 

Upon  the  motion  of  Mr. . 

By  the  Court 

14.  The  Uke,  in  C.  P. 

In  the  Common  Pleas. 

,  the day  of ,  18—. 

B.^     Upon  reading  a  rule  made  in  this  cause  on instant  [or 

v.  S"last"],  the  affidavit  of  W.  W.  {the  affidavit  upon  which  cause 
D.  J  is  shown),  and  upon  hearing  connsel  on  both  sides,  it  is  ordered, 
that  [&c.  staie  the  subject-matter  of  the  rule]. 

By  the  Court 

(a)  See  as  to  the  rule  absolute  in  general,  2  Pr.  10th  ed.  1514.     See  as 
to  the  entitling  of  the  rule,  ante,  841,  n. ;  2  Pr.  10th  ed.  1518. 


oo2 
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15.  TTie  Uke,  in  Exchequer. 

In  the  Exchequer  of  Pleas. 

,  the day  of ,  18—. 

B.^     Upon  hearing  Mr. ,  of  counsel  for  the  plaintiff,  and  Mr. 

V.  > ,  of  counsel  for  the  defendant,  and  reading  the  affidavit  of 

D.J  W.  W.  &c.  {the  affidavit  upon  which  cause  is  shown),   it  is 
ordered,  that  [&c.  state  the  suJyect-matter  of  the  rule]. 

By  the  Court 


16.  Sule  discharged  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  18—. 

B.  1      Upon  reading  the  rule  made  in  this  cause  on  the day  of 

V.  > instant   [or  "  last"],   the  affidavit  of  W.  W.,  and  upon 

V.  \  hearing  Mr. ,  of  counsel  for  the  plaintiff,  and  Mr.  ,  of 

counsel  for  the  defendant,  it  is  ordered,  that  the  said  rule  be  dis- 
charged, [jy  discharged  without  costs,  say  "discharged  without 
costs."] 

By  the  Coart. 

17.  The  Uke,  loith  Costs,  in  Q.  B.  or  Exch.  (a). 

B.  '\  \As  supra,  No.  17,  and  then  thus :]  It  is  ordered,  that  the  said 
V.  Srule  be  discharged  with  costs;  and  it  is  referred  to  one  of  the 
B.  J  masters  to  tax  such  costs,  which  costs,  when  taxed,  shall  be  paid 
by  the  plaintiff  [or  "defendant"]  to  the  defendant  [or  "plaintiff"]  or 
his  attorney. 

By  the  Court. 

18.  The  Uke,  in  C.  P.  (a). 

In  the  Common  Pleas. 

,  the day  of ,  18 — . 

B.  "^      Upon  reading  a  rule  made  in  this  cause  on  the day  of 

V.  > instant  [or  "  last"],  the  affidavit  of  W.  W,,  and  on  hearing 

2).  J  counsel  on  both  sides,  it  is  ordered,  that  the  said  rule  be  and  the 
same  is  hereby  discharged :  And  it  is  further  ordered,  that  the  defend- 
ant [or  "plaintiff"]  do  and  shall  pay  to  the  plaintiff  [or  "defendant"] 
or  his  attorney  his  costs  of  and  occasioned  by  this  application  to  the 
court,  to  be  taxed  by  one  of  the  masters  of  this  court. 

By  the  Court 


19.  Memorandum  or  Minute  for  Begistry  in  pursuance  qflSf2  Vict, 
c.  110,  *.  19. 

See  the  form,  ante,  247. 


(a)  See  as  to  discharging  a  nile,'2  Pr.  10th  ed.  1514.     See  as  to  the  title, 
ante,  841,  n.;  2  Pr.  lOdi  ed.  1518. 
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21.  Fieri  Facias  on  a  Rule  for  Payment  of  Money  (a). 

Victoria,  bv  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  in  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 

£ ,  which  lately  in  our  court  of  Queen's  Bench  [or  "  C.  P."  or 

"  Exch.  of  Pleas,"  as  the  case  may  be"],  by  a  rule  of  our  said  court 

dated  the day  of ,  a.d. ,  were  ordered  to  be  paid  by  the 

said  C.  D.io  A.  B.;  and  that  of  the  said  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  interest 
upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum 

from  the day  of ,  in  the  year  of  our  Lord (i),  on  which 

day  the  said  rule  was  made,  and  have  that  money,  together  with  such 
interest  as  aforesaid,  before  us  [or  in  C.  P.  "  before  our  justices,"  or 
in  Exch.  "before  the  barons  of  our  Exchequer,"  as  the  case  may  J«], 
at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered 
to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  authorized  and  required 
to  do  in  this  behalf:  And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in 
Exch.  "to  the  barons  of  our  Exchequer,"  as  the  case  may  be],  at 
Westminster,  immediately  after  the  execution  hereof,  and  have  you 

there  then  this  writ.     Witness at  Westminster,  the day  of 

,  in  the  year  of  our  Lord . 


22.  Fieri  Facias  on  a  Rule  far  Payment  of  Money  and  Costs  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 

£ ,  which  lately  in  our  court  of  Queen's  Bench  [or  "  C.  P."  or 

"  Exch.  of  Pleas,     as  the  case  may  be],  by  a  rule  of  our  said  court 

dated  the day  of ,  in  the  year  of  our  Lord ,  were  ordered 

to  be  paid  by  the  said  C.  D.  to  A.  B.,  together  with  certain  costs  in 
the  said  rule  mentioned,  which  said  costs  have  been  taxed  and  allowed 

by  our  said  court  at  £ ;  and  that  of  the  said  goods  and  chattels  of 

the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  interest 
upon  the  eaid  two  several  sums  at  the  rate  of  four  pounds  per  centum 

per  annum  from  the day  of ,  in  the  year  of  our  Lord (ej, 

and  have  those  monies,  together  with  such  interest  as  aforesaid,  before 


(o)  This  form  is  prescribed  by  the  rules  of  H.  T.  1853,  except  that  it  does 
not  limit  the  non  ommittas  clause  to  the  case  of  a  writ  issued  out  of  the  Ex- 
chequer.   There  is  no  occasion  for  any  such  limitation. 

(i)  The  day  on  which  the  rule  was  made,  or  if  it  were  made  prior  to  the 
1st  of  October,  1838,  say,  "  from  the  1st  day  of  October  in  the  year  of  our 
Lord  1838,"  omitting  the  words  "  on  which  day  the  said  rule  was  made." 

(c)  The  day  on  which  the  costs  were  taxed.  If  the  costs  were  taxed  after 
the  rule  made,  and  you  seek  to  recover  interest  on  the  principal  money  from 
the  date  of  the  latter,  you  must  alter  the  form  accordingly. 
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us  [or  in  C.  P.  "before  our  justices,"  or  in  Exch.  "before  the  barons 
of  our  Exchequer,"  as  the  case  may  Je],  at  "Westminster,  immediately 
after  the  execution  hereof^  to  be  rendered  to  the  said  A.  B. ;  and  that 
you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorized  and  required  to  do  in  this  behalf:  And 
in  what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  [or  in  C.  P.  "to  our  justices,"  or  in  Exch.  "to  the  barons  of 
our  Exchequer,"  as  the  case  may  be\  at  Westminster,  immediately 
after  the  execution  hereof,  and  liave  you  there  then  this  writ.  Wit- 
ness   ,  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 


23.  Fieri  Facias  on  a  Pule  for  Payment  of  Costs  only  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriflp  of 

,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 

£ for  certain  costs  which  by  a  rule  of  our  court  of  Queen's  Bench, 

[or  "  C.  P."  or  "Exch.  of  Pleas,"  as  the  case  may  be],  dated  the 

day  of ,  in  the  year  of  our  Lord ,  were  ordered  to  be 

paid  by  the  said  C.  D.  to  A.  B.,  which  said  costs  have  been  taxed  and 
allowed  by  our  said  court  at  the  said  sum,  and  that  of  the  said  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to 
be  made  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the  day  of ,  in  the  year  of  our  Lord 

(b),  and  have  that  money,  together  with  such  interest  as  afore- 
Said,  before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  before 
the  barons  of  our  Exchequer,"  as  the  case  may  be],  at  Westminster, 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 
A.  B. ;  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  autliorized  and  required  to  do  in  this 
behalf:  And  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to 
the  barons  of  our  Excliequer,"  as  the  case  may  be'},  at  Westminster, 
immediately  after  the  execution  hereof,  and  have  you  there  then  this 

writ.    Witness at  Westminster,  the day  of ,  in  the  year 

of  our  Lord . 


24.  Elegit  on  a  Pule  for  Payment  of  Money  (a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 

and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of , 

greeting:  Whereas  lately  in  our  court  of  Queen's  Bench  [or  "C.  P." 
or  "  Exch.  of  Pleas,"  as  the  case  may  be],  by  a  rule  of  the  said  court, 

dated  the day  of ,  in  the  year  of  our  Lord ,  the  sum  of 

£ was  ordered  to  be  paid  by  C.  D.  to  A.  B.,  and  afterwards  the 


(a)  This  form  is  prescribed  by  R.  H.  T.  1853,  except  that  it  does  not  limit 
the  non  omittas  clause  to  a  writ  issued  out  of  the  Exchequer.  There  is  no 
occasion  for  any  such  limitation. 

(6)  The  day  on  which  the  costs  were  taxed,  or  if  there  has  been  more  than 
one  allocatur,  the  day  on  which  the  last  allocatur  was  made. 
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said  A.  B.  came  into  our  said  court,  and,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including  land  and  heredita- 
ments of  copyhold  and  customary  tenure,  in  your  bailiwick,  as  the  said 
O.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 

day  of ,  in  the  year  of  our  Lord (a),  on  which  day  the 

said  rule  was  made,  or  at  any  time  afterwards,  or  over  which  the  said 
C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  beneht,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents  and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  sum,  toge- 
ther with  interest  upon  the  same  at  the  rate  of  four  pounds  per  centum 

per  annum  from  the  said day  of ,  in  the  year  of  our  Lord 

(a),  shall  have  been  levied  :  Therefore  we  command  you,  that  you 

omit  not,  by  reason  of  any  liberty  in  your  county,  but  that  you  enter 
the  same,  and  without  delay  you  cause  to  be  delivered  to  the  said  A.  B., 
by  a  reasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said 
U.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was 

seised  or  possessed  bf  on  the  said day  of (a),  or  at  any  time 

afterwards,  or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chat- 
tels, and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments  respectively,  according  to  the  nature  and  tenure 

thereof,  to  him  and  to  his  assigns,  until  the  said  £ ,  together  with 

interest  as  aforesaid,  shall  have  been  levied  :  And  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us  \or  in  C.  P.  "  to 
our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer,"  as  the 
case  may  be],  at  Westminster,  immediately  after  the  execution  hereof, 
under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make 
the  said  extent  and  appraisement,  and  have  you  there  then  this  writ. 

Witness at  Westminster,  this day  of  — <—,  in  the  year  of 

our  Lord . 


25.  Elegit  on  a  Rule  for  Payment  of  Money  and  Costs  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting :  Whereas  lately  in  our  court  of  Queen's  Bench  [or 

"  C.  P."  or  "  Exch.  of  Pleas,"  as  the  case  may  6e],  by  a  rule  of  the 

said  court,  dated  the day  of ,  in  the  year  of  our  Lord , 

the  sum  of  £ was  ordered  to  be  paid  by  (J.  D.ijo  A.  B,,  together 


(a)  The  day  on  which  the  rule  was  made. 

(fr)  This  form  is  prescribed  by  R.  H.  T.  1853,  except  that  it  does  not  limit 
the  non  omittas  clause  to  a  writ  issued  out  of  the  Exchequer.  There  is  no 
occasion  for  any  such  limitation. 
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"with  certain  costs  in  the  said  rule  mentioned,  which  said  costs  were 

afterwards,  on  the day  of ,  in  the  year  of  our  Lord , 

taxed  and  allowed  by  our  said  court  at  £ ;  and  afterwards  the 

said  A.  B.  came  into  our  said  court,  and,  according  to  the  form  of  the 
statute  in  sucli  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  tbe  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the 

day  of ,  in  the  year  of  our  Lord (a),  or  at  any  time 

afterwards,  or  over  which  the  said  C  D.  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums,  together  with  interest  upon 
the  same  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 

said day  of ,  in  the  year  of  our  Lord (a),  shall  have  been 

levied :  Therefore  we  command  you,  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the  same  and  without 
delay  you  cause  to  be  delivered  to  the  said^.  B.,  by  a  reasonable  price 
and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  and  pos- 
sessed of  on  the  said day  of (a),  or  at  any  time  afterwards, 

or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards, 
had  any  disposing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  ^.  JB.  as  his  proper  goods  and  chattels,  and  also  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  of  £ and  £ ,  toge- 
ther with  interest  as  aforesaid,  shall  have  been  levied :  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  \or  in 
C.  P.  "to  our  justices,"  or  in  Exch.  "to  the  barons  of  our  Ex- 
chequer," as  the  case  may  be'\,  at  Westminster,  immediately  after  the 
execution  hereof,  under  your  seal  and  the  seals  of  those  by  whose  oath 
you  shall  make  the  said  extent  and  appraisement,  and  have  you  there 

then  this  writ.     Witness ,  at  Westminster,  the day  of , 

in  the  yetur  of  our  Lord . 


26,  Capias  ad  Satisfaciendum  on  a  Rule  for  Payment  of  Money  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 
,  greeting :  We  command  you,  that  you  omit  not  by  reason  of 


(a)  The  day  on  which  the  costs  of  the  rule  were  taxed. 

(6)  This  form  is  prescribed  by  R.  H.  T.  1853,  except  that  it  does  not  limit 
the  non  omittas  clause  to  a  writ  issued  out  of  the  Exchequer.  There  is  no 
occasion  for  any  such  limitation. 
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any  liberty  of  your  county,  but  that  you  enter  the  same  and  take  C.  D., 
if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  C  P.  "before  our  justices," 
or  in  Exch.  **  before  the  barons  of  our  Exchequer,"  as  the  case  may 
be],  at  Westminster  immediately  after  the  execution  hereof,  to  satisfy 
A.  B.  £ ,  which  lately  in  our  court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be\,  by  a  rule 

of  our  said  court  dated  the day  of ,  in  the  year  of  our  Lord 

,  were  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and 

further  to  satisfy  the  said  A.  B.  interest  upon  the  said  sum  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  day  and  year  afore- 
said (a),  and  have  you  there  then  this  writ.  Witness at  West- 
minster, the day  of ,  in  the  year  of  our  Lord . 


27.  Capias  ad  Satisfaciendum  on  a  Rule  for  Payment  of  Money  and 

Costs  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriflP  of 

,  gre'eting :  We  command  you,  that  you  omit  not  by  reason  of  any 

liberty  of  your  county,  but  that  you  enter  the  same,  and  take  C.  D.,  if 
he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  [or  in  C.  P.  "before  our  justices,"  or  in 
Exch.  "  before  the  bai-ons  of  our  Exchequer,"  as  the  case  may  be],  at 
Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 

£ ,  which  lately  in  our  court  of  Queen's  Bench  [or  "  Common 

Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be],  by  a  rule  of 

our  said  court  dated  the  day  of ,  in  the  year  of  our  Lord 

,  were  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B., 

together  with  certain  costs  in  the  said  rule  mentioned,  which  said  costs 

have  been  taxed  and  allowed  by  our  said  court  at  £- [the  amount 

of  the  allocatur  or  allocatur^,  if  more  than  one],  and  further  to  satisfy 
the  said  CD.  the  said  last-mentioned  sum,  together  with  interest  upon 
the  said  two  several  sums  at  the  rate  of  four  pounds  per  centum  per 

annum  from  the day  of ,  in  the  year  of  our  Lord (c), 

on  which  day  the  said  costs  were  taxed,  and  have  you  there  then  this 

writ.     Witness at  Westminster,  the  day  of ,  in  the  year 

of  our  Lord . 


28.  Capias  ad  Satisfaciendum  on  a  Bulefor  Payment  of  Costs 
only  (b). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 
,  greeting :  We  command  you,  that  you  omit  not  by  reason  of  any 

(o)  The  day  on  which  the  rule  was  made,  or  if  it  was  made  prior  to  the 
1st  of  October,  1838,  say,  "  from  the  1st  day  of  October,  in  the  year  of  our 
Lord  1838." 

(6)  This  form  is  prescribed  by  R.  H.  T.  1853,  except  that  it  does  not  limit 
the  non  omittas  clause  to  a  writ  issued  out  of  the  Exchequer.  There  is  no 
occasion  for  any  such  limitation. 

(c)  The  day  on  which  the  costs  of  the  rule  were  taxed.  If  interest  be 
claimed  on  the  principal  money  from  the  date  of  the  rule,  alter  the  form 
accordingly. 
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liberty  of  your  county,  but  that  you  enter  the  same,  and  take  C,  D., 
if  he  should  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  C.  P.  "  before  our  justices," 
or  in  Exch.  "  before  the  barons  of  our  Exchequer,"  as  the  case  may 
he'],  at  Westminster  immediately  after  the  execution  hereof,  to  satisfy 

A.  B.  £ for  certain  costs,  which  by  a  rule  of  our  court  of  Queen's 

Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 

may  he\  dated  the day  of ,  in  the  year  of  our  Lord ,  were 

ordered  to  be  paid  by  the  said  C  D.  to  the  said  A.  B.,  which  said 
costs  have  been  taxed  and  allowed  by  our  said  court  at  the  said  sum, 
and  further  to  satisfy  the  said  C.  D.  interest  upon  the  said  sum  at  the 

rate  of  four  pounds  per  centum  per  annum  from  the day  of , 

in  the  year  of  our  Lord (a),  and  have  you  there  then  this  writ. 

Witness at  Westminster,  on  the day  of ,  ia  the  year  of 

our  Lord . 


(a)  The  day  on  which  the  costs  of  the  rule  were  taxed.  If  interest  be 
claimed  on  the  principal  money  &ora  the  date  of  the  rule,  alter  the  form 
accordingly. 


CHAP.  II.]  (      851      ) 


CHAPTER  II. 

SUMMONS  AND  ORDER  (a). 


1.  Summonsed). 

B.  "v      Let  the  plaintiff's  [or  "  defendant's"]  attorney  or 

[and  another]  #  agent  attend  me  at  my  chambers  in  KoUs  Garden 

V.  -  to-morrow  \or  "on next"]  at o'clock  in 

D.  i  the  forenoon  [or  "afternoon"],  to  show  cause  why 

[and  others].    '  [inc.  state  the  subject-matter  of  the  sumnums.']  Dated 

the day  of ,  185—. 

{Judge's  or  baron's  signature.) 
[If  the  hearing  of  the  summons  is  to  be  attended  by  counsel,  add  at 
the  foot  of  it,  "  This  summons  will  be  attended  by  counsel."] 


2.  Order  thereon  (a). 

B.  "^       Upon  hearing  the  attomies  or  agents  [or   "  counsel"  ]   on 
V.  >  both  sides  [and  by  consent],  I  do  order  that  [&c.  stde  the  sub- 

JD.j  ject-maiter  or  order.']    Dated  the day  of ,  185 — . 

(Judge's  or  baron's  signature.) 


3.  Affidavit  of  Service  and  Attendance  to  obtain  Order  on  Nan- 
appearance  of  opposite  Party  to  show  Cause  {b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  C.  D.,  of ,  clerk  to  Mr.  P.  A.  attorney  in  this  cause  for  the 

above-named  defendant  [or  "  plaintiff"],  make  oath  and  say  as  follows, 
that  is  to  say, — 

1.  I  did,  on  the ■   day  of instant  [or  "  last"]  personally 

serve  Mr.  D.  A.,  the  attorney  [or  "  agent"]  in  this  cause  for  the 
above-named  plaintiff  [or  "  defendant"],  with  a  true  copy  of  the  sum- 
mons hereunto  annexed,  marked  (A.)  [or,  if  not  served  personally  on 

the  principal  say,  "  did  on serve  a  true  copy  of  the  summons 

hereunto  annexed,  marked  (A.),  on  Mr.  D.  A.,  the  attorney  (*  or 
agent')  in  this  cause  for  the  above-named  plaintiff  (<w  *  defendant')  by 
delivering  the  same  to  and  leaving  the  same  at  the  office  and  place  of 

business  \or  'dwelling-house')  of  the  said  D.  A.,  situate  at ,  with 

a  clerk  {or  'female'  or  'male  servant'),  of  the  said  D.  A."\ 

2.  I  did  on  the day  of instant  [or  "  last"],  duly  attend 

(a)  See  as  to  summonses  and  orders  in  general,  2  Pr.  10th  ed.  1527  to  y^' 

1540.  t  % 

(6)  See  as  to  this  affidavit,  2  Pr.  10th  ed.  153S,  1534.  V 
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the  said  summons,  from  [eleven]  of  the  clock  till  [half-past  eleven]  of 
the  clock  in  the  [forenoon  of  that  day],  at  the  Queen's  Bench,  [or 
"  Common  Pleas,"  or  "  Exchequer"],  Judges'  Chambers  in  Rolls 
Garden,  Chancery  Lane,  [or  "at  the  chambers  of  the  Lord  Cliief  Jus- 
tice of  this  Honourable  Court,  (or  '  Lord  Chief  Baron  of  this  Honour- 
able Court,')  in  Rolls  Garden,  Chancery  Lane."]  But  the  plaintiff's 
\or  "  defendant's"]  attorney  or  agent  did  not  attend  the  said  summons, 
nor  did  any  person  attend  the  same  on  his  behalf,  to  my  knowledge  or 
belief. 

Sworn  [&c.  as  usual,  see  post,  "  Affidavits."'\ 


4.  Sule  making  a  Judge^s  order  a  Rule  of  Court. 

See  the  forms  making  a  judge's  order  of  reference  a  rule  of  court, 
post,  title  "  Arbitration  j"  and  see  2  Pr.  10th  ed.  1536. 


CHAP.  III.]  (    853    ) 


CHAPTER  III. 

AFFIDAVITS  (o). 


1.  General  Form  of,  when  Sworn  by  one  of  the  Parties  in  an  Action. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"  (6).] 

Between  A.  B.  plaintiff  and  C.  D.  defendant  (c).  \^If  several 
plaintiffs  or  defendants,  insert  the  names  of  all,  and  if 
they  sue  or-  are  sued  as  assignees,  executors  or  adminis- 
trators, Sfc,  insert  a  description  of  their  representative 
character.  See  the  forms  of  affidavits  of  debt,  ante,  354, 
355]. 

I  (rf),  C.  D.  of , (e)  [the  deponent's  place  of  abode  and 

addition.    But  it  is  not  necessary  to  state  this  where  the  affidavit  is 

(a)  As  to  affidavits  in  general,  see  2  Pr.  10th  ed,  1541, 1558.  It  may  be  as 
well  here  to  state  that  any  interlineation  or  erasure  in  the  body  of  the  affidavit 
should  be  marked  with  the  initials  of  the  judge's  clerk  or  commissioner,  if 
at  all  material.  {Re  Worthington,  5  Com.  B.  511.)  But  immaterial  alterations 
need  not  be  so  marked.  {Re  Imeson,  8  Dowl.  651.)  As  to  an  erasure  in 
the  jurat,  see  post,  856. 

{b)  As  to  the  title  of  the  affidavit  in  the  court  and  in  the  cause,  &c.,  see 
2  Pr.  10th  ed.  1541,  1542,  In  the  Exchequer,  entitling  it  "  In  the  Ex- 
chequer," without  saying  "  of  Pleas,"  will  suffice.  {Salmon  v.  Rollin,  7  Dowl. 
852.) 

(c)  The  names  of  all  the  parties  should  be  stated.  They  must  not  be 
abbreviated.  It  will  be  improper  to  say  "A.  B.  and  others,"  or  "A.  B.  and 
another,"  or  the  like.  {Doe  v.  Roe,  8  Dowl.  340  ;  Doe  v.  Roe,  4  M.  &  W,  68.) 
A  mere  transposition  of  names  is  immaterial.  {Doe  \. Roe,  1  D.  &  L.  695.) 
If  the  parties  are  described  in  the  writ  or  other  proceedings  by  initials,  or 
by  a  wrong  name,  the  affidavit  may  also  use  such  initials  or  wrong  name : 
(see  Sims  v.  Prosser,  15  M.  &  W.  151 ;  R.  v.  Sheriff  of  Surrey,  8  Dowl.  510.) 
if  a  defendant  sued  by  a  wrong  name  has  appeared  by  his  correct  one, 

adding  '^sued  as  ,"  a  subsequent  affidavit  may  name  him  correctly 

{Lomax  v.  Kilpin,  16  M.  &  W.  94) ;  but  the  words  "  sued  as "  should  not 

be  added.  {Baldwin  v.  Bauerman,  12  C.  B.  152;  Tagg  v.  Simmons,  4  D.  & 
L,  582  ;  Shrimpton  v.  Carter,  3  Dowl.  648  ;  see  further,  2  Pr.  10th  ed,  1543.) 

{d)  By  r.  2,  M.  V.  1854,  "  Every  affidavit  to  be  hereafter  used  in  any  cause 
or  civil  proceeding  in  any  of  the  said  superior  courts  of  common  law  shall  be 
drawn  up  in  the  first  person,  and  shall  be  divided  into  paragraphs,  and  every 
paragraph  shall  be  numbered  consecutively,  and,  as  nearly  as  may  be,  shall 
be  confined  to  a  distinct  portion  of  the  subject.  No  costs  shall  be  allowed 
for  any  affidavit  or  part  of  an  affidavit  substantially  departing  from  this  rule. 
This  rule  not  to  be  in  force  until  the  first  day  of  Easter  Term  next"  (1855), 

(e)  By  r.  138,  H,T.  1853,  "The  addition  and  true  place  of  abode  of  every 
person  making  an  affidavit  shall  be  inserted  therein."  Therefore,  the  affi- 
davit must  state  the  true  place  of  abode  of  the  person  making  it,  or  it  will  not 
be  allowed  to  be  used ;  and,  in  the  case  of  an  affidavit  to  hold  to  bail,  the  de- 
fendant may  be  discharged  out  of  custody.  {Jarret  v.  Dillon,  1  East,  18.)  It 
seems  that  a  defective  addition  to  one  of  several  deponents  will  render  the 
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made  by  one  of  the  parties  in  the  action,  and  that  fact  appears  in  the 
affidavit.  In  that  case  it  will  suffice  to  describe  him  as  "  the  above- 
named  defendant  {or  '  plaintiff')"]  make  oath  and  say  as  follows,  that 
is  to  say, 

1.  On  [&c.  state  the  facts  clearly  and  concisely,  and  in  the  first 
person.'] 

2.  [There  is  no  occasion  for  commencing  each  paragraph  with  the 
word  "  that,"  and  it  is  best  not  to  do  so  where  t/ie  affidavit  is  long. 
Where  it  is  short,  then  that  word  may  be  more  conveniently  used,  and 
in  that  case  leave  out  the  words  "  as  follows,  that  is  to  say,"  cfter  the 
words  "make  oath  and  say."] 


2.  TTie  like,  when  Sworn  by  two  or  more  Deponents. 

[Entitle  it  in  court  and  cause  as  in  the  preceding  form.'] 

We,  A.  B.  of ,  gentleman  (tlie  deponenfs  place  of  abode  and 

addition),  the  above-named  [or  "one  of  the  above-named"]  plaintiffs 
[or  "  defendants"],  C.  C.  of , [the  place  of  abode  and  ad- 
dition of  the  deponent.  If  the  deponent  be  the  attorney  or  agent  in 
the  cause,  say  "attorney  (or  'agent')  in  this  action  for  the  above- 
named  plaintiff  (or  '  defendant')."     If'  he  be  the  attorney^ s  clerk,  say 

"  clerk  to  C.  C.  of ,  the  attorney  (or  '  agent')  in  this  action  for 

the  above-named  plaintiff  (or  '  defendant'),"]  severally  make  oath 
and  say  as  follows,  that  is  to  say. 
And  first,  I,  the  said  A.  B.,  for  myself,  say, 

1.  I  [&c.] 

2.  On  [&c.] 

And  I,  the  said  C.  C,  for  myself,  say, 

3.  On  [&c.] 

4.  I  [&c.] 

And  we,  the  said  A.  B.  and  C.  C,  severally  say, 

5.  There  [&c.] 

The  above-named  deponents  A.  B.  and  C.  C.  (a)  were 

severally  sworn  at ,  in  the  county  of ,  on  the 

day  of ,  A.D. ,  before  me, 

C.  C,  a  commissioner  j^&c,  as  the  case  may  be. 
See  the  forms  of  jurats,  post,  856.] 


whole  affidavit  inadmissible ;  though  this  is  not  free  from  doubt  {R.  v. 
Carnarvonshire,  5  N.  &  M.  364 ;  sed  vide  Nathan  v.  Colien,  3  Dowl.  S70 ;  Ex 
parte  Edmonds,  5  Dovi].  702.  See  Cobbett  v.  Oldfield,  16  M.  Si  W.  ^69.)  The 
rule  does  not  extend  to  an  affidavit  made  by  a  party  in  the  cause,  if  he 
describe  himself  as  such,  as  by  the  words  "  the  above-named  plaintiff,"  or 
"  the  above-named  defendant,"  or  the  like.  {Shirer  v.  Walker,  2  M.  &  Gr. 
917  ;  3  So.  N.  R.  235  ;  9  Dowl.  667  ;  Angel  v.  Ihler,  5  M.  &  W.  163  ;  Brooks 
V.  Farlar,  5  Dowl.  C.  P.  61  ;  Jackson  v.  Chard,  2  Dowl.  Q.  B.  469 ;  PooU  v. 
Pembrey,  1  Dowl.  693;  3  Tyr.,  Exch.,  387;  Jarvis  v.  Jones,  4  Dowl.  610; 
1  H.  &  W.  633.  See  Sharp  v.  Johnston,  2  Bing.  N.  C.  246 ;  2  So.  407 ;  4 
Dowl.  324.)  See  further  as  to  the  statement  of  the  defendant's  abode  and 
degree,  2  Pr.  10th  ed.  1547,  1548. 

(a)  By  r.  139,  H.  T.  1853,  "  In  every  affidavit  made  by  two  or  more  de- 
ponents, the  names  of  the  several  persons  making  such  affidavit  shall  be 
written  on  the  jurat"  See  2  Pr.  10th  ed.  1550,  as  to  what  is  a  compliance 
with  this  rule. 
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3.  Affidavit  when  Sworn  hy  the  Attorney  of  one  of  the  Parties  in  an 

Action. 

[Entitle  the  affidavit  in  the  court  and  in  the  cause.  See  the  form, 
No.  1,  supra,  and  notes.'\ 

1,  D.  A.  of ,  the  attorney  [or  "  agent"]  in  this  action  for  the 

above-named  plaintiff  [or  "  defendant"],  make  oath  and  say  [&c.  see 
form,  No.  1]. 


4.  Tlte  like,  when  Sworn  hy  a  Clerk  of  the  Attorney. 

[Entitle  the  affidavit  in  the  court  and  cause.  See  the  form,  supra, 
No.  1,  and  notes. '[ 

I,  C.  C,  clerk  to  D.  A.  of ,  the  attorney  [or  "  agent"]  for  the 

plaintiff  [or  "  defendant"]  in  this  cause  [and  having  as  such  clerk  the 
conduct  and  management  of  this  cause,  if  the  factj,  make  oath  and 
say  [&c.  see  the  form,  supra.  No.  1]. 


5.  Affidavit  with  an  Exhibit  or  Document,  Sfc.  annexed. 

[Title  of  court  and  cause  as  usual.     State  an  exhibit  thus :] 

"The  paper  writing  [or  *  certificate']  (&c.  as  the  case  may  be)  marked 
with  the  letter  A,  produced  and  shown  to  me  at  the  time  of  my  swear- 
ing this  affidavit,  is  a  true  copy  of  [an  entry  in  the  register  book  of 
baptisms  (or  '  marriages')  &c.  as  the  case  may  be,  kept  in  and  for  the 

parish  of  ,  in  the  county  of ,  for  the  year  ,  so  far  as 

relates  to  the  baptism  [or  'marriage'  of  the  person  therein  named], 

and  I  did  on  examine  the  said  copy  [or  '  extract']  with  the 

original  entry  in  the  said  [register  book]  of  which  it  purports  to  be  a 
copy." 

[If  the  document  be  annexed  instead  of  merely  exhibited,  then  it 
may  be  stated  thus:  "The  paper  writing  thereunto  annexed,  marked 
A,  is  a  true  copy  of  a (state  of  what  the  paper  is  a  true  copy)."] 

Sworn  [&c.  a»  usual,  see  infra.'} 

[The  paper  writing  or  document  exhibited  should  be 
marked  hy  the  commissioner,  or  other  the  officer  be- 
fore whom  the  affidavit  is  made,  thus,  or  to  the  like 
effect: — This  is  the  paper  writing,  marked  A,  refierred 
to  in  the  affidavit  of  C.  D.,  sworn  before  me  on  this 


day  of ,  18— (a)  ] 

C.  C.,  a 


commissioner  [&c.,  as  the  case  may  be. 
See  the  forms  of  jurats,  post,  866.] 


(o)  This  certificate  should  be  made  by  the  commissioner  or  other  the 
officer  before  whom  the  affidavit  is  made,  on  the  paper  writing  annexed  or 
on  the  affidavit  or  produced  before  him :  (see  Re  Allison,  10  Exch.  561.) 
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6.  Affirmation  instead  of  an  Affidavit. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  A.  B.  of (a),  do  solemnly,  sincerelj'  and  truly  affirm  and 

declare  that  the  taking  of  any  oath  is,  according  to  my  religious  belief, 
unlawful,  and  I  do  also  solemnly,  sincerely  and  truly  affirm  and 
declare  (b)  as  follows,  that  is  to  say, 

1.  [Here  state  the /acts  which  the  affirmant  affirms  to.^ 
Solemnly  affirmed  at ,  in  the  county  [or  "  city"]  of 

,  on ,  before  me, 

C.  C.f  a  commissioner,  &c. 


7.  Forms  of  Jurats  (c). 

[Jfit  be  sworn  in  court,'] 

"  Sworn  in  court  [or,  if  the  court  be  not  mentioned  at 
the  top  of  the  affidavit,  '  in  the  Court  of  Queen's 
Bench,'  '  Common  Pleas,'  or  '  Exchequer  of  Pleas'] 

at  Westminster  Hall,  the day  of ,  18 — . 

By  the  Court." 

\Tfitbe  sicom  before  ajudge,'\ 

*'  Sworn  at  my  chambers,  in  Soils  Garden,  Chan- 
cery Lane  \or  '  at  my  house,  in  ,'  according  to 

where  the  affidavit  is  swom^  the day  of , 

18 — ,  before  me. 

J.  S.  W."  (the Judge's  or  baron's  signature). 

[If  it  be  sworn  at  the  master's  office,'] 

"  Sworn  at  [the  master's  office,  Temple,  London,  or 

as  the  case  may  be\  the  day  of ,  before 

me.  M.  M." 


(a)  In  the  form,  as  given  by  the  Act,  there  is  nothing  to  show  that  there 
is  any  occasion  to  give  the  addition  and  place  of  abode  of  the  affirmant ;  but 
it  would  probably  be  held  that  the  r.  138,  H.  T.  1853,  ante,  853,  requires  it 

(6)  This  form,  up  to  this  place,  except  as  to  the  statement  of  the  affirm- 
ant's addition  and  place  of  abode,  is  given  by  the  C.  L.  P.  Act,  ISS-i,  sect  20, 
which  enacts,  "  That  if  any  pe'^on  called  as  a  witness,  or  required  or  de- 
siring to  make  an  affidavit  or  deposition,  shall  refuse  or  be  unwilling  from 
alleged  conscientious  motives  to  be  sworn,  it  shall  be  lawful  for  the  court  or 
judge,  or  other  presiding  officer  or  person  qualified  to  take  affidavits  or  de- 
positions, upon  being  satisfied  of  the  sincerity  of  such  objection,  to  permit 
such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirmation 
or  declaration  in  the  words  following,  that  is  to  say  [see  the  form,  supra\, 
which  solemn  affirmation  and  declaration  shall  be  of  the  same  force  and 
effect  as  if  such  person  had  taken  an  oath  in  the  usual  form."  It  may  be 
added  that  this  affirmation  in  lieu  of  an  oath  should  not  be  permitted  unless 
the  judge  or  commissioner  is  satisfied  of  the  sincerity  of  the  objection  of  the 
affirmant  to  be  sworn  from  conscientious  motives.  (C.  L.  P.  Act,  1854, 
sect.  20.) 

(c)  See  as  to  the  jurat  in  general,  2  Pr.  10th  ed.  1550.  By  r.  140,  H.  T. 
1853,  "  No  affidavit  shall  be  read  or  made  use  of  in  any  matter  depending 
in  court,  in  the  jurat  of  which  there  shall  be  any  interlineation  or  erasure. 
The  rule  applies  to  affidavits  sworn  in  our  colonies  or  foreign  dominions : 
(see  Re  Tiemey,  15  C.  B.  761 ;  Re  Millard,  6  D.  &  L.  86 ;  5  C.  B.  753 ;  Re 
Page,  5  D.  &  L.  475 ;  Re  Pagan,  5  C.  B.  43d.)  As  to  what  is  aa  erasure 
within  the  rule,  see  2  Pr.  10th  ed.  1552. 
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[TjT  it  be  sworn  before  a  commissioner  authorized  to  take  affidavits  in 
England  (a),] 

"  Sworn  at ,  in  the  county  of ,  the day 

of ,  18 — ,  before  me,  C.  C,  a  commissioner,  &c. 

[or,  if  the  court  be  not  mentioned  at  the  top  of  the 
affidavit,  *  a  commissioner  for  taking  affidavits  in 
the  court  of .']  C.  C."  {signature  of  commissioner). 

\Jf  it  be  sworn  before  a  commissioner  authorized  to  take  affidavits  in 
Scotland  or  Ireland  {b),^ 

"  Sworn  at ,  in  that  part  of  the  united  kingdom 

called  Scotland  [or  *  Ireland'],  the  day  of 

,  18 — ,  before  me,  C  C,  a  commissioner  for 

taking  affidavits  in  the  court  of  Queen's  Bench 
['  C.  P.'  or  '  Exch.  of  Pleas']  in  England. 

C.  C."  {signature  of  commissioner). 

[If  it  be  sworn  before  a  commissioner  in  bankruptcy/, "l 

"  Sworn  at  ,  in  the  county  of ,  this  

day  of  ,  18 — ,  before  me,  J.  W.,  a  commis- 
sioner of  the  court  of  bankruptcy,  in  and  for  the 
district.  J.  W."  {signature  of  commissioner). 

[If  it  be  sworn  before  a  Judge  or  deputy  judge  of  the  county  court,'] 

"  Sworn  at  ,  in  the  county  of ,  this 

day  of  ,   18 — ,   before  me,  J.  J.,  judge  [or 

*  deputy  judge']  of  the  County  Court  of ,  held 

at .  J.  J."  {signature  of  judge  or  deputy  judge). 

[If  it  be  sworn  before  a  commissioner  by  a  person  who  from  his  signa- 
ture appears  to  be  illiterate  (c),  ] 

"  Sworn  at ,  in  the  county  of ,  the day 

of ,  18 — ,  before  me,  C  C,  a  commissioner,  &c. 

[or,  if  the  court  be  not  mentioned  at  the  top  of  the 
affidavit,  'a  commissioner  for  taking  affidavits  in 

the  court  of '] :  And  I  do  hereby  certify,  that 

the  above  affidavit  was  first  read  over  by  me  [or 
*in  my  presence']  to  the  above-named  A,  B.,  and 
that  he  seemed  perfectly  to  understand  the  same, 
and  wrote  his  signature  [or  *  made  his  mark'] 
thereto  in  my  presence. 

C.  C.,  a  commissioner,  &c."  {signature  of  commissioner). 

[  Or,  instead  of  this  form  of  jurat,  it  may  be  as  fol- 
lows :    "  Sworn    by    the    above-named    deponent 

C.  D.,  at ,  in  the  county  of ,  on ,  the 

affidavit  having  first  been  read  in  my  presence  to 

the  said  C.  D.  who  seemed  perfectly  to  understand 

the  same,  and  wrote  his  signature  [or  *  made  his 

mark']  in  my  presence. 

Before  me,  C.  C,  a  commissioner,  &c."  (signature  of  commissioner). 


(a)  See  as  to  the  swearing  of  affidavits  before  commissioners,  2  Pr.  10th 
ed.  1551,  1553. 
(6)  See  2  Pr.  10th  ed-  1554. 
(c)  See  as  to  this,  r.  141,  H.  T.  1853 ;  2  Pr.  10th  ed.  1551. 
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\Ifit  be  sworn  by  a  foreigner  and  interpreted  to  him,  this  is  the  form 
of  the  interpreter's  oath,  and  jurat  thereon  (a),] 

"You  swear  that  you  have  {if  already  interpreted) 
truly  interpreted  this  affidavit  to  the  deponent ;  and 
that  you  will  truly  interpret  the  oath  to  be  taken  by 
him.  So  help  you  God." 

*'  Sworn  at ,  the 'day  of ,  by  the  depo- 
nent A.  B.,  the  contents  of  the  above  affidavit 
having  been  first  read  over  and  explained  to  him  in 

the language  by  E.  F.  of ,  who  was  first 

sworn  duly  to  interpret  the  same  before  me.  M.  31." 

[If  sworn  before  a  maxfistr ate  in  Scotland {b),'\ 

"  Sworn  at  ,  in  the  county  of ,  in  that  part 

of  Great  Britain  called  Scotland,  the  day  of 

,  18 — ,  before  me,  one  of  her  majesty's  justices 

of  the  peace  for  the  said  county  of , 

J.  P."  (signature  of  the  magistrate). 


8.  Affidavit  of  Signature  of  a  Scottish  Magistrate  (c). 
\ Entitle  it  in  the  court  and  cause. ^ 
1,  P.  G.  of ,  make  oath  and  say  as  follows,  that  is  to  say, — 

1.  I  know  and  am  well  acquainted  with  the  handwriting  of  J.  P. 
esquire,  one  of  her  majesty's  justices  of  the  peace  in  and  for  the  county 

of ,  in  that  part  of  the  United  Kingdom  called  Scotland,  and 

that  the  name  of  J.  P.  set  and  subscribed  to  the  affidavit  of  A.  B.  here- 
unto annexed  is  of  the  proper  handwriting  of  the  said  J^.  P.  as  I  verily 
believe. 

2.  By  the  law  and  practice  of  Scotland  a  justice  of  the  peace  hath 
full  power  and  authority  to  administer  oaths  and  receive  affidavits,  and 
that  affidavits  so  taken  are  received  in  the  courts  of  Scotland  in  aU 
proceedings  where  affidavits  are  required  or  in  use. 


(a)  See  as  to  this,  2  Pr.  10th  ed.  1552.  If  the  affidavit  be  sworn  in  a 
foreign  language  there  must  be  an  affidavit  verifying  the  translation  of  it. 
{Re  Eady,  6  Dowl.  615.) 

(6)  See  2  Pr.  10th  ed.  1554.  The  magistrate's  signature,  and  the  fact  of 
his  being  a  magistrate,  must  be  deposed  to  by  another  affidavit :  (see  the 
form,  supra,  No.  8.) 

(c)  This  affidavit  is,  it  seems,  necessary  where  the  principal  affidavit  is 
sworn  before  such  magistrate :  (see  2  Pr.  10th  ed.  1556.) 
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ATTACH  MENT(a). 


1.  Against  Sheriff  or  Coroners  for  not  returning  Writ,  or  bringing  in 
the  Body. 

See  the  forms  as  to,  ante,  314  to  316,  379,  380. 


2.  For  Non-performance  of  an  Award. 
See  forms  as  to,  post,  "  Arbitration." 


3.  Affidavit  of  Demand  and  Hefusal  of  Costs  in  order  to  obtain  an 
Attachment  for  Non-payment  {b). 

In  the  Q,  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiflF  and  C.  D.  defendant. 

I,  P.  A.  of ,  attorney  in  this  cause  for  the  above-named  plain- 
tiff A.  B.,  and  I,  A.  B.  of ,  severally  make  oath  and  say  as  fol- 
lows, that  is  to  say, — 

And,  first,  I,  P.  A.,  for  myself  say, 

1.  I  did  on  the  day  of last  [or  "instant"],  personally 

serve  the  above-named  [defendant]  with  a  true  copy  of  the  rule,  and 
the  master's  allocatur  thereon  hereunto  annexed,  such  rule  and  allo- 
catur being  served  as  aforesaid  at  the  same  time. 

2.  At  the  time  of  the  said  service  I,  the  said  P.  A.,  showed  the  said 
defendant  the  said  original  rule  and  allocatur ;  and  at  the  same  time 
demanded  of  him  the  costs  allowed  by  the  master  on  the  said  rule,  such 

costs  amounting  to  the  sum  of  £ ,  being  the  said  sum  mentioned 

in  the  said  allocatur  and  the  costs  referred  to  in  the  said  rule ;  but  the 
said  [defendant]  did  not  then,  or  at  any  other  time,  pay  the  same  to 
me  the  said  P.  A. 

3.  And  I,  A.  B.,  for  myself  say,  I  have  not  received  the  said  costs, 
or  any  part  thereof,  but  the  same  now  remain  due  and  unpaid  to  me. 

P.  A. 
Sworn  [&c.  as  usual,  see  ante,  856.]  A.  B. 


(a)  See  as  to  attachment  in  general,  2  Pr.  10th  ed.  1637  to  1651. 
(6)  See  as  to  this  affidavit,  2  Pr.  10th  ed.  1639,  1643. 
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4  Rule  for  Attachment  for  Non-payment  of  Costs  in  C.  P. 

In  the  Common  Pleas. 

,  the day  of ,  185 — . 

B.  J     Upon  reading  a  rule  made  in  this  cause  on ,  the day 

V.  >  of ,  in  this  present  term,  the  allocatur  of  master 

D.  J  made  thereon,  and  the  affidavits  of  P.  A.  and  A.  B.,  It  is  or- 
dered that  an  attachment  for  contempt  be  issued  forth  against  the  [de- 
fendant] above  named,  for  non-payment  of  the  sum  of  £ pur- 
suant to  the  said  rule  and  of  the  allocatur  so  made  thereon  as  afore- 
said. 

By  the  Court. 


6.  Attachment  for  Non-payment  of  Costs  in  Q.  B.  or  C.  P. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the  sheriff  of 

,  greeting :  Attach  C.  D.  so  that  you  may  have  his  body  before 

us  [or  in  C.  Jr.  "  before  our  justices"]  at  Westminster,  on  ,  to 

answer  us  of  and  concerning  such  things  as  on  our  behalf  shall  be  then 
and  there  objected  against  him ;  and  have  then  there  this  writ.  Wit- 
ness    {name  of  chief  Justice),  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord . 

Indorsement  thereon. 

A.  B.  against  C.  D.  for  non-payment  £ costs,  taxed  by  master 

-,  pursuant  to  a  rule  of  court  dated  the day  of ,  18— . 


6.  Letter  of  Attorney  to  demand  Costs  in  the  Exchequer. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of  ,  for  divers 

good  causes  and  considerations  me  hereunto  moving,  have  made,  or- 
dained, authorized,  constituted  and  appointed,  and  by  these  presents  do 
make,  ordain,  authorize,  constitute  and  appoint,  P.  A.o{ ,  gentle- 
man, my  true  and  lawful  attorney,  for  me  and  in  my  name  and  to  my 

use  to  ask,  demand  and  receive  of  and  from  C.  D.  of the  sum  of 

£ ,  being  eosts  allowed  to  me  by  virtue  of  and  under  an  order  of 

her  majesty's  Court  of  Exchequer  at  Westminster,  bearing  date  the 

day  of last  past,  and  allocatur  of  the  proper  officer  taxing 

the  same  thereon  made  and  given :  and  on  payment  thereof  acquit- 
tances or  other  sufficient  discharges  for  the  same  for  me  and  in  my  name 
to  make,  seal  and  deliver,  and  to  do  all  other  lawful  acts  and  things 
whatsoever  concerning  the  premises  as  fully  in  every  respect  as  I  my- 
self might  or  could  do  if  I  were  personally  present ;  hereby  ratifying:, 
confirming  and  allowing  all  and  whatsoever  my  said  attorney  shall  m 
my  name  lawfully  do  in  and  about  the  said  premises  by  virtue  of  these 
presents.     In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 

this day  of ,  in  the  year  of  our  Lord  18 — . 

A,  B, 

Sealed  and  delivered  in  the  presence  of  W,  W. 
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7.  Affidavit  of  Demand  of  Costs  thereon,  Befusal  of  Payment,  and 
Execution  of  Letter  of  Attorney. 

In  the  Exchequer  of  Pleas. 

A.  B.  plaintiff  and  C.  D.  defendant. 

I,  P.  A.  of ,  and  I,  W.  W.  or ,  severally  make  oath  and 

say  as  follows,  that  is  to  say, — 

First,  I,  the  said  P.  A.,  for  myself  say, 

1.  I,  on  the day  of instant  \^or  "  last"]  personally  served 

C.  D.,  the  above-named  defendant,  with  a  true  copy  of  the  rule  and 
master's  allocatur  thereon  given  for  costs  taxed  on  the  said  rule,  and 
letter  of  attorney  hereunto  annexed,  stich  rule,  allocatur  and  letter  of 
attorney  being  served  as  aforesaid  at  the  same  time. 

2.  At  the  time  of  the  said  service  I  showed  the  said  defendant  the 
said  original  rule,  the  said  original  allocatur,  and  the  said  original  letter 
of  attorney  from  the  said  plaintiff  authorizing  me  to  receive  the  said 
costs. 

3.  At  the  same  time  I  demanded  of  the  said  defendant  the  said  costs 

taxed  on  the  said  rule,  such  costs  amounting  to  the  sum  of  £ , 

being  the  sum  mentioned  in  the  said  allocatur  and  referred  to  in  the 
said  rule  ;  but  the  said  defendant  then  refused  \or  "  declined"]  to  pay 
the  same,  and  the  same,  and  everj^  part  thereof,  yet  remains  unpaid. 

And  I,  the  said  W.  W.,  for  myself  say, 

4.  On I  was  present  and  did  then  see  the  said  plaintiff  A.  B. 

duly  execute  the  letter  of  attorney  above  mentioned  to  be  hereunto 
annexed ;  and  the  name  A.  B.  appearing  to  be  the  party  executing  the 
same  and  subscribed  thereto  is  of  the  proper  handwriting  of  the  said 
A.  B.J  and  the  name  " ,"  subscribed  as  a  witness  to  the  due  exe- 
cution of  the  said  letter  of  attorney,  is  of  the  proper  handwriting  of 
me  the  said  W.  W. 

Sworn  [&c.  as  usual,  see  aatte,  856.]  P.  A. 

W.W. 


8.  Attachment  for  Non-payment  of  Costs  in  Exchequer. 

Victoria  [&c.  as  supra,  No.  5],  To  the  sheriff  of  ,  greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and  attach  C.  D.  by  his  body, 
wheresoever  he  shall  be  found  in  your  bailiwick,  and  him  safely  and 
securely  keep,  so  that  you  may  have  him  before  the  barons  of  our  Ex- 
chequer at  Westminster  on  next  coming,  to  answer  us  of  divers 

trespasses,  contempts  and  offences  by  him  lately  done  and  committed  : 
and  further  to  do  and  receive  what  our  said  barons  shall  then  and  there 
think  fit  to  order  concerning  him  in  this  behalf;  and  have  there  then 

this  writ.     Witness  {name  of  chief  baron),  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord . 

P.  A.  solicitor. 

By  order  of  the  court,  at  instance  of  A.  B.  for  non-payment  of 
£ costs. 


9.  Affidavit  of  Service  of  Rule  Nisi  for  an  Attachment. 

In  the  Q.  B.  [''  C.  P."  or  "  Exch.  of  Pleas  (a)."] 

I,  E.  F.  of , ,  make  oath  and  say,  That  I  did  on  the 

(a)  As  to  the  title  see  2  Pr.  10th  ed.  1545. 
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day  of last  [or  "instant"]  personally  serve  C.  D.  mentioned  in 

the  rule  hereunto  annexed  with  the  said  rule,  by  delivering  a  true  copy 

of  the  said  rule  to  the  said  C.  D.  personally  at ,  in  the  county  of 

,  and  at  the  same  time  showed  to  the  said  C.  D.  the  said  original 

rule. 

Sworn  [&c.  as  usual,  see  ante,  856.] 


10.  Attachment  in  Q.  B.for  Contempt  (a). 

Victoria  [&c.  as  supra,  No.  5],  To  the  sheriff  of ,  greeting :  We 

command  you,  that  you  do  not  forbear  by  reason  of  any  liberty  in  your 
bailiwick,  but  that  you  attach  A.  B.,  so  that  you  may  have  him  before 

us  at  Westminster,  on the  day  of ,  a.d, ,  to  answer 

to  us  for  certain  trespasses  and  contempts  brought  against  the  said 
A,  B.  in  our  court  before  us,  and  have  you  there  then  this  writ.  Wit- 
ness John  Lord  Campbell,  at  Westminster,  the  day  of ,  in 

the year  of  our  reign. 

By  the  Court. 
The  name  of  the  original  cause :  )  Robinson. 

Teste  and  return. — To  be  made  returnable  on  a  day  certain  in  term, 
before  the  Queen  at  Westminster,  and  tested  on  the  day  the  rule 
for  the  attachment  bears  date,  or,  when  an  alias,  on  the  day  of 
the  return  of  the  previous  writ 

To  be  indorsed :  "  By  rule  of  court.  For  his  contempt  in  not  paying 

the  sum  of  £ ,  pursuant  to  a  rule  of  court"  [&c.  as  the  case 

may  be,  describing  the  nature  of  the  contempt  in  the  words  of 
the  rule  of  court.  And  when  for  non-payment  of  money,  or 
against  sheriffs  or  coroners  for  not  returning  a  writ,  add 
"  with  costs  of  attachment.  A  bill  of  costs  to  be  delivered 
herewith."  ] 

Annex  a  bill  of  costs  of  attachment  to  the  writ  before  lodging  it  with 
the  sheriff  or  coroner. 

When  in  a  city — leave  out  the  non-omittas,  "  that  you  do  not  for- 
bear, &c." 

Wh£n  against  a  sheriff— direct  the  writ  "  To  the  coroners  of  our 

county  of ,  greeting :  We  command  you,  that  you  attach 

A.  B.,  esquire,  sheriff  of  our  said  county,  &c." 

When  against  a  late  sheriff— direct  "  To  the  sheriff  of ,  greet- 
ing :  We  command  you,  that  you  do  not  forbear  &c.,  but  that 
you  attach  A.  B.,  esquire,  late  sheriff  of  our  said  county,"  &c. 

WTien  against  coroners.  The  rule  of  court  will  name  two  persons  tQ 
be  appointed  by  the  court  as  elisors  to  execute  the  torit  to  whom 
the  attachment  must  be  directed.  Thus:  "To  ^. B.  and  C.  D., 
elizors  appointed  in  our  court  before  us  for  this  purpose,  greet- 
ing :  We  command  you,  that  you  attach  C.  D.  and  E.  F., 
gentlemen,  coroners  of  our  county  of ." 


11.  Attachment  for  Contempt  against  an  Attorney  in  Q.  B.  or  Exch. 

Victoria  [&c.  as  supra.  No.  5],  To  the  sheriff  of ,  greeting : 

We  command  you,  that  you  do  not  forbear  by  reason  of  any  Bberty  in 


(o)  See  Corner's  Crown  Practice,  Appendix,  17. 
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your  bailiwick,  but  that  you  attach  A.  A.,  gentleman,  one  of  the 
attornies  of  our  court  before  us  [or  in  Exch.  "  before  the  barons  of 
our  Exchequer"]  at  Westminster,  so  that  you  may  have  him  before  us 

[or  in  Exch.  "  before  the  said  barons"]  at  Westminster,  on ,  to 

stnswer  to  us  for  certain  trespasses  and  contempts  brought  against  him 
in  our  court  before  xis  [or  in  Exch.  "  before  the  said  barons"]  at 

Westminster,  and  have  you  there  then  this  writ.    Witness (name 

of  chief  justice,  or  in  Exch.  of  chief  baron)  at  Westminster,  the 

day  of J  in  the  year  of  our  Lord (a). 


12.  The  like,  in  C.  P. 

Victoria  r&c.  as  supra,  No.  5],  To  the  sheriff  of ,  greeting : 

Attach  A.  A.,  gentleman  one  of  the  attornies  of  our  court  of  Common 
Bench,  so  that  you  have  him  before  our  justices  at  Westminster  on 

,  to  answer  to  us  of  and  concerning  those  things  which  shall  then 

on  our  behalf  be  objected  against  him ;  and  have  you  there  then  this 

writ     Witness {name  of  chief  justice),  at  Westminster,  the 

day  of ,  in  the  year  of  our  Lord  (a). 


13.  Habeas  Carpus  in  Q.  B.  on  return  of  Cepi  Corpus. 

Victoria  [&c.  as  supra,  No.  5],  To  the  sheriff  of (b),  greeting : 

We  command  you,  that  you  have  the  body  of before  us  at  West- 
minster, immediately  after  the  receipt  of  this  our  writ,  to  answer  to  us 
for  certain  trespasses  and  contempts  brought  against  him  in  our  court 
before  us,  and  whereof  by  your  return  sent  to  us  you  have  charged 
yourselves  ;  and  have  you  then  there  this  writ.     Witness  John  Lord 

Campbell,  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 

By  the  Court. 

Bohinson. 

The  Queen  against  the  late  sheriff  of . 

A.  B.  V.  C.  B, 
[Indorse  the  Habeas  thus :  "  By  rule  of  Court."] 


14.  Recognizance  in  Q.  B.  to  answer  Interrogatories. 

Middlesex.    Be  it  remembered,  that  on ,  before  the  Queen  her- 
self at  Westminster,  come  F.  F.  of and  G.  G.  of ,  and  H.  H. 

of ,  and  acknowledge  themselves  to  owe  to  our  said  lady  the 

Queen  the  several  sums  following,  that  is  to  say,  the  said  F.  F.  £ , 

and  the  said  G.  G.  and  H.  H.  £ each,  to  be  levied  upon  their 

several  goods  and  chattels,  lands  and  tenements,  to  her  majesty's  use, 
upon  condition  that  if  the  said  F.  F.  shall  answer  to  all  such  inter- 
rogatories as  shall  be  exhibited  to  him  in  the  said  court  touching  a  con- 
tempt supposed  to  have  been  by  him  committed  against  the  said  court, 
and  shall  appear  from  day  to  day  in  the  said  court,  and  not  depart  the 


(a)  As  to  the  teste  and  return,  and  the  indorsements  to  be  made  on  the 
writ,  &c.,  see  ante,  862. 

(6)  The  writ  sliould  be  directed  to  the  officer  to  whom  the  attachment  is 
directed,  and  by  whom  the  return  is  made. 
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said  court  without  leave,  then  his  recognizance  to  be  void,  or  else  to 
remain  in  full  force. 
Taken  and  acknowledged  the  day  and  year  aforesaid. 

By  the  Court  {a). 


15.  Interrogatories  in  Q.  B. 


In  the  Queen's  Bench. 


term  in  the year  of  the  reign  of 

Queen  Victoria. 


Interrogatories  to  be  exhibited   to 

C.  D.  (one  of  the  defendants  in  this 

-  cause),  touching  a  contempt  supposed 

to  have  been  by  him  committed  against 

this  court. 


England. 

The  Queen 

V. 

CD. 

In  a  cause  between 

A.  B.  plaintiffs, 

and 

C.  D.  and  E.  F.  defendants. 

1st. 

2nd  &c.  \numbering  each  of  the  Interrogatories], 

The  above-named  C.  D.  was  sworn  the day 

of ,  185 — ,  true  answer  to  make  to  such 

questions  as  should  be  asked  him  on  his  exami- 
nation on  the  above  interrogatories,  before  me 
at  my  chambers  in  Rolls  Garden. 

{Signature  of  Judge.) 


(a)  The  recognizance  is  generally  taken  in  court  at  the  time  the  defendant 
is  sworn  to  answer  interrogatories,  but  when  not  then  taken  it  may  be  ac- 
knowledged before  a  judge  of  the  court  at  chambers,  and  the  form  varied 
accordingly,  viz.,  "  Before  me.  Sir  J.  P.,  knight,  one  of  the  justices  of  our 
said  lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself,"  &c.: 
(see  Corner's  Crown  Practice,  App.) 
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ABBITBATION. 


CHAPTER  I. 

ARBITRATION  BY  CONSENT. 


1.  Order  of  Reference  at  Nisi  Prius  in  Q.  B.  (a). 

In  the  Q.  B. 

to  wit     At  the  sitting  of  nisi  prius  held  at ,  on ,  the 

day  of ,  in  the  year  of  our  Lord  185—,  before  the 

Bight  Honourable  John  Lord  Campbell,  Lord  Chief  Justice  of  our 
lady  the  Queen  assigned  to  hold  pleas  before  the  Queen  herself. 

■n  >      It  is  ordered  by  the  court,  by  and  with  the  con- 

(sent  of  the  parties,  their  counsel  and  attornies, 

7)       T'  th  (  *^*^  *^^  J"^"^  ^"^  *  verdict  for  the  plaintiff  for 

.  an  o  ers.  j  ^^^  amount  claimed  in  the  declaration,  and  costs 
forty  shillings,  subject  to  the  award  or  certificate,  order,  arbitrament, 
final  end  and  determination  of  T.  E.,  esquire,  barrister-at-law,  who  is 
hereby  empowered  to  direct  that  a  verdict  shall  be  entered  for  the 
plaintiff  or  the  defendant,  or  a  nonsuit  entered,  as  he  shall  think 
proper,  and  to  whom  this  cause  and  all  matters  in  difference  between 
the  said  parties  are  hereby  referred,  so  as  the  said  arbitrator  do  make 
and  publish  his  award  or  certificate  in  writing  of  and  concerning  the 
matters  hereby  i-eferred,  ready  to  be  delivered  to  the  said  parties,  or 
either  of  them,  or,  if  they,  or  either  of  them,  shall  be  dead  before  the 
making  of  the  said  award  or  certificate,  to  their  respective  personal 

representatives  requiring  the  same,  on  or  before  the day  of  

term  next  ensuing  the  date  of  this  order,  with  liberty  to  the  said  arbi- 
trator, under  his  hand  in  writing,  to  enlarge  the  time  for  making  his 
said  award  or  certificate. 

It  is  also  ordered,  that  the  said  arbitrator  shall  have  all  the  powers  as 
to  certifying,  amending  pleadings  and  proceedings  and  othei'wise  of 
a  judge  at  nisi  prius. 

It  is  also  ordered,  by  the  like  consent,  that  the  said  arbitrator  shall 
have  authority  to  hear,  receive  and  examine  evidence  touching  the 
matters  hereby  referred,  and  that  the  said  parties  shall  produce  before 
the  said  arbitrator  all  such  books,  deeds,  papers,  documents  and 
writings  in  their  or  either  of  their  custody,  power  or  control,  relating 
to  the  matters  in  difference,  as  the  said  arbitrator  shall  think  fit  to 
require. 

It  is  likewise  ordered,  by  and  with  the  like  consent,  that  the  costs  of 
the  cause  shall  abide  the  event  and  determination  of  the  said  award  or 


(a)  See  as  to  this  order,  2  Pr.  10th  ed.  1563. 

PP 
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certificate ;  and  the  costs  of  the  reference  and  award,  or  certificate, 
shall  be  in  the  discretion  of  the  said  arbitrator. 

It  is  likewise  ordered,  that  the  said  arbitrator  may  find  generally  for 
the  plaintiff  or  for  the  defendant,  and  need  not  find  upon  any  specific 
issues,  unless  required  to  do  so.  The  costs  of  any  specific  issues  (if 
found)  to  abide  the  event. 

It  is  likewise  ordered,  by  the  like  consent,  that  the  said  parties  do  and 
shall,  on  their  respective  parts,  in  all  things  stand  to,  abide  by,  obey, 
perform,  fulfil  and  keep  the  award  or  certificate,  order,  arbitrament, 
final  end  and  determination  of  the  said  arbitrator  so  to  be  made  and 
published.  And  that  neither  of  the  said  parties  do  or  shall  proceed  in 
or  allege  error,  or  prosecute  an}'  action  or  suit  in  any  court  of  law  or 
equity  against  the  said  arbitrator,  or  against  each  other  respectively, 
for  any  matter  relating  to  the  arbitration,  or  the  award  or  certificate 
to  be  made  in  pursuance  of  this  order. 

It  is  further  ordered,  by  the  like  consent,  that  if  either  of  the  said 
parties  shall  by  affected  delay  or  otherwise  ^^nlfully  prevent  the  said 
arbitrator  from  making  his  award  or  certificate,  or  shall  not  attend 
after  reasonable  notice  and  without  such  excuse  as  the  said  arbitrator 
shall  be  satisfied  with  and  adjudge  to  be  reasonable,  then  the  said 
arbitrator  may  proceed  ex  parte,  and  the  parties  occasioning  the  delay 
sliall  pay  to  the  other  such  costs  as  the  said  court  shall  thiuk  reasonable 
and  just. 

And  it  is  ordered,  by  the  like  consent,  that  her  majesty's  said  Court 
of  Queen's  Bench  may  be  prayed  that  this  order  be  made  a  rule  of 
the  same  court  (a),  and  that  the  said  court  may  (if  it  shall  think  fit)  at 
any  time,  and  from  time  to  time,  refer  back  to  the  said  arbitrator  the 
wliole  or  any  part  of  the  matter  of  this  order,  upon  such  terms  as  the 
said  court  shall  think  proper  (6). 

It  is  also  ordered  that  in  the  event  of  the  said  arbitrator  declining  to 
act,  or  dying  before  he  shall  have  made  his  award  or  certificate,  the 
said  parties  may,  or,  if  they  cannot  agree,  the  said  court  may  on  appli- 
cation by  either  side,  appoint  a  new  arbitrator  (c). 

By  the  Court, 

H.  G.  C.,  associate. 


2.  The  Uke,  in  C.  P. 

,  1      At  the  sitting  of  nisi  prius  held  at  [&c.  as  in 

to  wit.     S  above  form],  on  the  day  of ,  in  the  year 

of  our  Lord  185—,  before  the  Right  Honourable  Sir  Alexander 
Edmund  James  Cockbum,  knight,  her  majesty's  chief  justice  assigned 
to  hold  pleas  in  the  court  of  our  lady  the  Queen  of  the  bench. 

V.  S-     By  consent  [&c.  proceed  as  in  the  preceding  foi^n.'] 


(a)  It  is  usual  to  insert  this,  but  since  the  C.  L.  P.  Act,  1854,  sect  17,  it 
is  not  necessary. 

(6)  It  is  usual  to  insert  this,  but  since  the  C.  L.  P.  Act,  1854,  sect  8,  it 
is  not  necessary:  (see  Re  Morris,  25  L.  J.,  Q.  B.,  261.) 

(c)  This  provision  is  not  necessary  since  the  C.  L.  P.  Act,  1854,  sect  12. 
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3.  The  like,  in  Exchequer. 

,  \      At  the  sittings  of  nisi  prius,  held  at  \as  in  supra,  No.  1], 

to  wit.     S  on  the  day  of ,  in  the  year  of  our  Lord 

185  —  ,  before  the  right  Honourable  Sir  Frederick  Pollock,  knight, 

her  majesty's  chief  baron  of  her  Court  of  Exchequer. 

JB. 


By  consent  [&c.  proceed  as  supra,  No.  1.] 


4.  The  like,  at  the  Assizes. 

, )      At  the  assizes  held  at  ,  in  and  for  the  county  of 

to  wit.     \ ,  on the  day  of ,  in  the  year  of  our 

Lord  185 — ,  before  Sir ,  knight,  one  of  the  justices  of  the  court 

of  our  lady  the  Queen,  before  the  Queen  herself  [or  "of  the  Bench"], 

and  Sir  ,  knight,  one  of  the  barons  of  our  lady  the  Queen  of 

her  court  of  Exchequer,  and  others  their  fellows,  justices  of  our  lady 
the  Queen  assigned  to  take  the  assizes  in  and  for  the  said  county,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided : 

V.  >     It  is  ordered  by  the  court  [ptc.  proceed  as  supra,  No.  1.] 


5.  Rule  of  Beference  {a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

the day  of ,  18 — . 

A.  B.  "1      Upon  hearing  Mr. ,  of  counsel  for  the  plaintiff,  and 

against  >  Mr. ,  of  counsel  for  the  defendant,  and  by  their  consent, 

C.  D.  J  it  is  ordered,  that  all  matters  in  difference  in  this  cause  [or, 
as  the  case  may  be\  be  referred  to  the  award,  order,  arbitrament,  final 
end  and  determination  of  A.  A.,  esquire,  barrister-at-law,  so  as  [&c. 
the  remainder  of  the  rule  may  he  for  the  most  part  the  same  as  a 
judge's  order  of  reference,  which  see  post,  867,  omitting  the  clause  as 
to  tlie  order  being  made  a  rule  of  court. '\ 

By  the  Court 

6.  The  like,  for  referring  a  Cause  to  two  Arbitrators,  they  appointing 

a  third. 

In  the  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas."] 

the day  of ,  18 — . 

B.  '\     Upon  hearing  Mr. ,  of  counsel  for  the  plaintiff,  and  Mr. 

V.  > ,  of  counsel  for  the  defendant,  and  by  their  consent,  it  is 

Z>.  )  ordered  that  all  matters  in  difference  in  this  cause  [or  as  the  case 
may  be\hb  referred  to  the  award,  order,  arbitrament,  final  end  and 
determination  of  A.  A.  of and  T.  A.  oi ,  arbitrators  nomi- 
nated by  the  said  plaintiff  and  defendant,  and  of  such  third  person  as 
the  said  A.  A.  and  T.  A.  shall,  by  a  memorandum  under  their  hands, 
to  be  indorsed  on  these  presents  before  they  proceed  on  the  said  arbi- 
tration, nominate  and  appoint,  or  any  two  of  them,  so  as  they  the  said 


(a)  See  as  to  this  rule,  2  Pr.  10th  ed.  1562. 
pp2 
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arbitrators,  or  any  two  of  them,  shall  make  and  publish  their  award 
in  writing  [&c.  conclude  as  in  the  form  of  a  judge's  order,  infra, 
No.  7,  mutatis  mutandis,  omitting  the  clause  as  to  its  being  made  a 
rule  of  court.'] 


7.  Judge?  s  OrderofIteference{d). 

In  the  Q.  B.  ["  C  P."  or  "  Exch.  of  Pleas."] 

B.  ■)  Upon  hearing  the  attornies  or  agents  on  both  sides,  and 
against  >  by  their  consent,  1  order  that  all  matters  in  ditFerence  [in 

J).  J  this  cause]  {b)  between  the  parties  in  this  cause,  be  referred 
to  the  award,  order,  arbitrament,  final  end  and  determination  of  T.  E.  C. 
esquire,  barrister  at  law,  so  as  he  shall  make  and  publish  his  award  in 
writing  of  and  concerning  the  matters  referred,  ready  to  be  delivered 
to  the  said  parties,  or  such  of  them  as  shall  require  the  same  (or  to 
their  respective  pei-sonal  representatives,  if  either  of  the  said  parties 

shall  die  before  the  making  of  the  said  award),  on  or  before  the 

day  of now  next  ensuing,  or  such  further  day  as  the  said  arbi- 
trator may  from  time  to  time  by  writing  under  his  hand,  to  be  signed 
by  him  and  indorsed  on  this  order,  enlarge  the  time  for  making  his 
said  award : 

And  by  the  like  consent  I  further  order,  that  the  said  parties  shall 
in  all  things  abide  by,  perform,  fulfil  and  keep  such  award  so  to  be 
made  as  aforesaid  ;  and  that  neither  of  the  said  parties  shall  bring  or 
prosecute  aiiy  action  or  suit  at  law  or  in  equity  against  the  said  arbi- 
trator, or  commence  or  prosecute  any  proceedings  in  error,  or  prefer 
any  bill  in  equity  against  each  other,  for  any  matter  relating  to  matters 
so  as  aforesaid  referred,  or  any  or  either  of  them,  or  the  said  arbitration 
or  award : 

And  by  the  like  consent  I  further  order,  that  the  costs  of  this  action 
shall  abide  the  event  of  the  said  award,  and  that  the  costs  of  the  refer- 
ence and  award  shall  be  in  the  discretion  of  the  said  arbitrator,  who 
shall  direct  by  whom,  to  whom  and  in  what  manner  the  same  shall  be 
paid : 

And  by  the  like  consent  I  further  order,  that  the  said  arbitrator  shall 
be  at  liberty  (if  he  shall  think  fit)  to  examine  the  said  parties  to  this 
suit,  and  their  respective  witnesses,  upon  oath  or  affirmation,  and  that 
the  said  parties  do  and  shall  produce  before  the  said  arbitrator  all  such 
books,  deeds,  papers,  documents  and  writings  in  their  or  either  of  their 
custody,  power  or  control,  touching  or  relating  to  the  matters  in  differ- 
ence as  the  said  arbitrator  shall  think  fit  to  require : 

And  by  the  like  consent  I  further  order,  that  the  said  arbitrator  shall 
have  all  the  powers  as  to  amendments  of  pleadings  and  otherwise  of  a 
judge  sitting  at  nisi  prius : 

And  by  the  like  consent  I  further  order,  that  if  either  party  shall  by- 
affected  delay,  or  otherwise,  wilfully  prevent  the  said  arbitrator  from 
making  an  award,  he  shall  pay  such  costs  to  the  other  as  the  court  of 
' shall  think  reasonable  and  just: 

[^Other  clauses  may  be  added,  as  the  nature  of  the  case  may  require. 
It  is  not  necessary  since  the  C.  L.  P.  Act,  1854,  to  insert  a  clause 
enabling  the  court  to  remit  the  matters  back  to  the  arbitrator,  or  a 
clause  that  the  order  may  be  made  a  rule  of  court.    Some  of  them 


(o)  See  as  to  this  order,  2  Pr.  10th  ed.  1563. 
{b)  See  as  to  this,  2  Pr.  10th  ed.  1563. 
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might  be  framed  from  the  agreement  of  reference,  infra'].    Dated  the 

day  of ,  18—. 

{Judge^s  or  barovHa  signature.) 


8.  Agreement  of  Reference  (a). 

Memorandum  of  agreement  made  this day  of ,  a.d.  18 — , 

between  A.  B.  of ,  of  the  one  part,  and  C.  D.  of r-,  of  the  other 

part:  Whereas  certain  disputes  and  differences  have  arisen  between 
the  parties  hereto,  and  it  is  desirable  to  refer  the  same  to  arbitration,  as 
after  mentioned :  Now  it  is  hereby  agreed  by  and  between  the  parties 
hereto  to  refer,  and  the  parties  hereto  do  hereby  refer,  all  matters  in 
difference  between  them  to  the  award,  order,  arbitrament,  final  end 

and  determination  of  T.  E.  of ,  so  that  he  make  and  publish  his 

award  of  and  concerning  the  same  ready  to  be  delivered  to  us  or  either 
of  us,  or  if  we  or  either  of  us  shall  be  dead  before  the  making  of  the 
same  to  our  respective  personal  representatives,  requiring  the  same, 

on  or  before  the  day  of  ,  or  such  further  day  as  the  said 

arbitrator  may  from  time  to  time  enlarge  the  time  for  making  his  said 
award,  by  writing  under  his  hand  indorsed  on  this  agreement:  And  it 
is  hereby  further  agreed,  that  the  said  arbitrator  may  by  his  said  award 
order  and  determine  what  he  shall  think  fit  to  be  done  by  either  of  us 
respecting  the  said  matters  in  difference ;  and  that  the  costs  of  the 
said  reference  and  award  shall  be  in  the  discretion  of  the  said  arbi- 
trator, who  may  award  by  whom,  to  whom  and  in  what  manner  the 
same  shall  be  paid :  And  each  of  the  said  parties  hereto  agrees  with 
the  other  to  stand  to,  abide  by,  obey,  perform,  fulfil  and  keep  the  said 
award  so  to  be  made  and  published  as  aforesaid :  And  it  is  further 
agreed,  that  it  shall  be  in  the  discretion  of  the  said  arbitrator  to  exa- 
mine the  parties,  either  or  both  of  them,  and  that  the  witnesses  in  the 
reference  and  the  parties,  if  examined,  shall  be  examined  on  oath  : 
And  that  the  said  parties  respectively  shall  produce  before  the  said 
arbitrator  all  such  books,  deeds,  papers,  documents,  maps,  plans,  draw- 
ings and  writings  in  his  custody,  power  or  control,  relating  to  the  mat- 
ters referred,  as  the  said  arbitrator  shall  think  fit  to  require :  And  that 
the  said  parties  respectively  shall  do  all  other  acts  necessary  to  enable 
the  said  arbitrator  to  make  his  award  herein,  and  that  neither  of  them 
shall  wilfully  and  wrongly  do  or  cause  to  be  done  any  act  to  delay  or 
prevent  the  arbitrator  from  making  his  award:  And  it  is  further  agreed 
by  and  between  the  said  parties  hereto,  that  if  either  of  the  said  parties 
shall  wilfully  and  wrongly  do  or  cause  to  be  done  any  act  to  delay  or 
prevent  the  said  arbitrator  from  making  his  said  award,  he  shall  pay 
to  the  other  such  costs  as  the  said  arbitrator  may  in  writing  declare  to 
be  reasonable  :  And  it  is  further  agreed,  that  the  said  arbitrator  may 
proceed  in  the  said  reference  ex  parte,  if  either  of  the  said  parties  refuse 
or  neglect  to  attend  before  him  without  reasonable  excuse  [other 
clauses  may  be  added,  as  the  circumstances  may  require^  :  And  each 
of  the  said  parties  hereto  agrees  with  the  other  that  he  will  not  bring 
or  prosecute  any  action  or  suit  in  any  court  of  law  or  equity  against 
the  other  or  against  the  said  arbitrator  for  or  in  respect  of  the  said 
matters  in  difference,  or  any  or  either  of  them,  or  the  said  award  to  be 
made  in  pureuance  of  this  agreement :  And  it  is  hereby  further  agreed, 
that  this  agreement  shall  be  made  a  rule  of  her  majesty's  court  of , 

(a)  See  as  to  this  agreement,  2  Pr.  10th  ed.  1563. 
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if  the  said  court  should  so  please  (a) :  And  further  that,  in  the  event  of 
either  of  the  said  parties  disputing  the  validity  of  the  said  award,  or 

moving  the  court  of  or  any  other  court  to  set  the  same  or  any 

part  thereof  aside,  or  in  any  other  event,  the  said  court  of shall 

have  power  at  any  time  and  from  time  to  time  to  remit  the  matters 
hereby  referred,  or  any  or  either  of  them,  to  the  reconsideration  and 
redetermination  of  the  said  arbitrator,  and  with,  upon  and  subject  to 
such  directions,  powers  and  terms  as  to  the  said  court  may  seem  pro- 
per (i).  In  witness  whereof  we  the  said  parties  have  hereunto  set  our 
hands  the  day  and  year  first  above  written. 
Witness  W.  W. 


9.  Deed  of  Reference  (c). 

This  may  readily  be  framed  from  the  preceding  form  of  agreement  of 
reference. 


10.  Bond  of  Submission  without  Recitals  where  aU  Matters  in 
difference  are  referred  (c). 

[The  obligatory  part  of  the  bond  is  in  the  usual  Jbrm.  State  the 
condition  thus :]  The  condition  of  the  above  obligation  is  such  that  if 
the  above-boimden  C  D,,  his  heirs,  executors  and  administrators,  on 
his  or  their  part  or  behalf,  shall  and  do  in  all  things  well  and  truly 
stand  to,  obey,  abide  by,  perform,  fulfil  and  keep  the  award,  order, 
arbitrament  and  final  determination  of  ^.  A.  of ,  an  arbitrator  ap- 
pointed and  named  as  well  by  and  on  the  behalf  of  the  above-bounden 
CD.  as  of  the  above-named  A.  B.,  to  arbitrate,  award,  order  and 
determine  of  and  concerning  all  matters  in  difference  between  them 
[as  the  case  may  fte],  so  as  the  said  arbitrator  make  and  publish  his 
award  in  writing  of  and  concerning  the  same  ready  to  be  delivered  to 
the  parties,  or,  if  they  or  either  of  them  shall  be  dead  before  the  making 
of  the  award,  to  their  respective  personal  representatives  who  shall 

require  the  same,  on  or  before  the day  of ,  or  on  or  before 

any  other  day  [not  later  than  the day  of ],  to  which  the  said 

arbitrator  shall  by  any  writing  signed  by  him,  indorsed  on  these 
presents,  enlarge  the  time  for  making  his  award,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force.  And  the  said  A.  B.  and 
C.  I),  do  hereby  consent  and  agi-ee  that  this  submission  shall  be  made 

a  rule  of  the  court  of at  the  instance  of  either  of  the  said  parties, 

their  executors  or  administrators,  if  the  said  court  shall  so  please  (a). 

[Add  any  other  terms  the  parties  may  agree  on.  See  the  form  of 
agreement  of  submission^  supra."] 

C.  D.  (l.s.) 
Signed,  sealed  and  delivered  in  the  ) 
presence  of  W.  W.  J 

[The  other  party  should  execute  a  similar  bond."] 

(a)  There  is  no  necessity  for  this  clause  since  the  C.  L.  P.  Act,  1854, 
sect.  17. 

(6)  There  is  no  necessity  for  this  clause  since  the  C.  L.  P.  Act,  1854, 
sect.  8  :  (see  Re  Morris,  25  L.  J.,  Q.  B.,  261.) 

(c)  See  as  to  this,  2  Pr.  lOth  ed.  1563. 
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11.  Appointment  of  third  Person  as  additional  Arbitrator,  according 
to  a  JPoicer  contained  in  the  Submission  (a). 

We,  the  within-named  E.  F.  and  G.  H.,  do,  by  this  memorandum 
under  our  hands,  made  before  entering  or  proceeding  on  the  arbitration 

within  mentioned,  nominate  and  appomt  Mr.  X.  1 ,  of  the  third 

person  or  arbitrator,  to  whom,  together  with  ourselves,  all  matters  in 
difference  between  the  said  parties  within  mentioned  shall  be  referred, 
according  to  the  within  agreement  [or  "  order,"  &c.  as  the  case  may 

be\    Witness  our  hands  this day  of ,  185 — . 

E.F. 
G.H. 


12.  Appointment  of  an  Umpire. 

We,  the  within-named  A.  A.  and  T.  A.  do  hereby  nominate  and 

appoint  TJ.  U.  of to  be  umpire  between  us  in  and  concerning  the 

matters  in  difference  within  referred.    Witness  our  hands  this 

day  of ,  185 — . 

Witness,  W.  W.  A.  A. 

T.A. 


13.  Judge's  Order  to  revoke  the  Arbitrator's  Authority,  under  3  4*  4 
WiU.  4,  c.  42,  »,  39  (b). 

B.  V,  2>.  "%      Upon  hearing  the  attornies  or  agents  on  both 

[or  "  In  re  >  sides,  and  reading  the  affidavits  of  C.  C.  and 
A.  B.  and  C.  2)."]  )  B.  D.,  I  order  that  the  said  A.  B.,  the  plaintiff 
[^or  "  defendant"]  in  this  action,  shall  be  at  liberty  to  revoke  and 
make  void  the  power  and  authority  of  the  arbitrator  [or  "  umpire"] 
to  make  his  award  [or  "  umpirage"]  in  the  reference  therein.     Dated 

the day  of ,  185—. 

(^Judge's  or  baron's  name.) 

[A  summons  must  be  taken  out  for  the  purpose  of  obtaining  this 
order,  and  it  should  in  general  be  supported  by  an  affidavit  of  tlie  facts 
to  warraad  a  revocation  of  the  arbitrator's  authority. "] 


14.  Revocation  of  Submission  (b). 

I,  A.  B.  of , ,  do  hereby  revoke,  annul  and  make  void  all 

the  power  and  authority  which  by  a  deed  [or  "  agreement  of  reference," 

or,  as  the  case  may  be]  dated  the day  of ,  a.d. ,  made 

between  me  and  C.  D.  of ,  were  given  to  ^.  ^.  of ,  the  arbi- 
trator thereby  appointed  to  award  and  determine  on  certain  matters  in 
difference  between  me  and  the  said  C.  J).,  and  I  do  hereby  discharge 
and  prohibit  the  said  A.  A.  from  making  any  award,  or  from  any 
further  proceeding  in  the  said  reference.  As  witness  my  hand  [if  the 
submission  be  by  deed  the  revocation  sliould  be  so  also,  and  then  add 
"  hand  and  seal"]  this day  of ,  a.d. . 

Witness,  W.  W.  A.  B. 


(a)  See  as  to  this  appointment,  2  Pr.  10th.  ed.  1567. 
(i)  See  as  to  this,  2  Pr.  lOtb  ed.  1574. 
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15.  Notice  of  Revocation  to  ArbUraior  (a). 

Sir, 

I  hereby  give  you  notice,  that,  by  a  writing  under  my  hand  [and 

seal],  made  on  the day  of ,  a.d.  ,  I  have  revoked, 

annulled  and  made  void  your  authority  as  arbitrator,  and  I  hereby 
discharge  and  prohibit  you  from  further  proceeding  in  the  matters  of 
the  arbitration  or  reference  between  me  and  C,  D,    Dated . 

To  A.  A.  A.  B. 


16.  Notice  to  the  Parties  of  the  Award  being  made. 

Gentlemen,  , ,  185 — . 

I  have  made  and  published  my  award  respecting  the  matters 
referred  to  me  by  A.  B.  and  C.  D.  It  lies  at  "  my  chambers"  [or 
elsewhere,  as  the  case  may  he\  ready  to  be  delivered.    The  charges  for 

it  are  £ . 

Yours  obediently. 
To  Mr.  A.B.,  and  Mr.  P.  A.  A.  A. 

his  attorney. 
\The  arbitrator  should  send  a  notice  to  each  party. "l 


17.  Appointment  by  Arbitrator  for  Attendance  before  him  (b). 

In  the  matter  of  the  reference  between  A.  B.  and  C.  D. 

I  appoint  ,  the day  of next,  at o'clock  in  the 

forenoon  [or  "afternoon,"  or  "evening"],  at  ,  and  ,  the 

• day  of next,  at o'clock  in  the  forenoon  [or  "  after- 
noon," or  "  evening"],  at  the  same  place,  for  proceeding  in  this 
reference.     [If  the  appointment  be  Jor  two  meetings,  state  the  days, 

times  and  places  accordingly  .~\     Dated  the day  of ,  185 — . 

A.  A.  (the  armtrator's  signature.) 
To  Messre.  A.  B.  and  C.  D., 
and  their  respective  attor- 
nies  or  agents,  and  aU 
others  whom  it  may  con- 
cern. 


18.  Peremptory  Appointment  for  the  same  purpose  (b). 

In  the  matter  of  the  reference  before  me  between  A.  B.  and  C.  D. 

I  appoint ,  the day  of instant  [or  "  next"],  at 

o'clock  in  the noon  precisely,  at ,  peremptorily  to  proceed 

upon  and  conclude  the  reference  now  pending  before  me  between  the 
said  A.  B.  and  C.  JO.* :  And  I  hereby  give  notice,  that,  in  case  of 
non-attendance  of  either  party,  I  shall  nevertheless  jproceed,  and  im- 
mediately make  my  award.    Dated  the day  of ,  185 — . 

E.  F.  arbitrator. 
To  Messrs.  A.  B.  and  C.  D.,- 
and  their  respective  attor- 
nies    or   agents,    and    all] 
others  whom  it  may  con- 
cern. 

(a)  See  as  to  this,  2  Pr.  10th  ed.  1575. 

{b)  See  as  to  Xhit  appointment,  2  Pr.  10th  ed.  1578. 
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19.  Appointment  with  Notice  that  the  Arbitrator  wiU proceed 
Ex  parte  (a). 

[Proceed  as  in  the  preceding  form  to  the  *,  and  then  thus ;]  And  I 
give  you  notice,  that,  in  case  you  A.  B.  fail  to  attend  without  having 
previously  shown  to  me  good  and  sufficient  cause  for  your  absenting 
yourself,  I  shall,  at  the  request  of  the  said  C.  D.,  if  present,  proceed 
with  the  reference  ex  parte.  Dated  [&c.  conclude  as  in  preceding 
form.] 


20.  Affidavit  to  obtain  a  Rule  or  Judge's  Order  for  a  Witness  to 
attend  b^ore  an  Arbitrator  and  produce  Documents,  pursuant  to 
3^4  Will.  4,  c.  42,  s.  40  {b). 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

I,  P.  A.  of , ,  attorney  in  this  cause  for  the  above-named 

plaintiff,  make  oath  and  say  as  follows,  that  is  to  say, 

1.  On [&c.  here  state  shortly  the  mode  by  tchich  the  cause  or 

matters  were  referred,  which,  if  hy  an  agreement,  may  be  thus :]  the 
said  ^.  B.  andC.  D.,  by  an  agreement  in  writing  signed  by  them 
respectively,  agreed  to  submit  certain  matters  in  difference  between 

them  to  the  award  oi  A.  A.  of ,  to  be  made  on  or  before  the 

day  of next,  or  such  further  day  as  he  should  appoint,  and  by  the 

said  agreement  it  is  agreed  that  the  said  submission  to  arbitration  shall 
be  made  a  rule  of  this  Honourable  Court.  [If  the  time  has  been 
enlarged,  state  the  fact.] 

2.  The  said  A.  A.  hath  taken  the  burthen  of  and  is  proceeding 
upon  the  reference,  and  he  hath  made  and  signed  an  appointment  for 
a  meeting  thereupon,  a  copy  whereof  signed  by  the  said  ^4.  A.  is  here- 
with annexed,  and  is  signed  with  the  proper  handwriting  of  the  said 
arbitrator. 

3.  W.  W.  of ,  in  the  county  of ,  is  now  residing  at 

aforesaid,  in  the  county  of aforesaid  [or  if'  he  cannot  be  found, 

state  tlie  fact,  to  satisfy  the  court  or  ju^ge  of  that  fact],  and  I  am 
informed  and  verily  believe  that  the  said  W.  W.  hath  in  his  possession, 
custody  or  power  an  indenture  [&c.  here  fuUy  describe  the  document 
required]. 

4.  I  am  informed  and  advised  and  verily  believe,  that  the  said  W.  W. 
hath  been  and  is  and  will  continue  to  be  a  material  and  necessary  wit- 
ness for  him  the  said  A.  B.  touching  the  matters  so  referred  as  aforesaid, 
and  it  is  and  will  be  material  and  necessary  that  the  said  W.  W. 
should  attend  and  be  examined  and  give  evidence  before  the  said  arbi- 
trator, and  should  produce  in  evidence  the  said  document  to  and  before 
the  said  arbitrator,  and  the  said  W.  W.  hath  not  any  just  reason  for 
refusing  to  attend  and  be  examined,  or  for  refusing  to  produce  and 
have  the  said  document  read  in  evidence  aforesaid. 


(a)  See  as  to  this,  2  Pr.  10th  ed.  1579, 

(6)  It  seems  that,  in  practice,  this  affidavit  is  not  in  general  used,  but  in 
some  cases,  perhaps,  a  judge  might  require  it,  and  therefore  the  form  is 
given.  All  that  is  in  general  required  to  be  laid  before  the  judge,  before 
granting  the  order,  is  the  certificate  of  the  attorney  who  applies  for  it,  as  in 
the  form  ii\fra,  No.  21 ;  and  the  appointment  of  the  arbitrator  for  the 
attendance  before  him,  as  in  the  form,  tupra,  No.  17:  (see  2  Pr.  10th  ed. 
1S81,  1582.) 

P  p6 
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5.  The  said  A.  B.  cannot,  as  I  am  advised  [or  "instructed"]  and 
believe,  safely  proceed  in  the  said  arbitration  without  the  evidence  of 
the  said  W.  W.,  and  the  production  and  reading  of  the  said  document 
by  and  before  the  said  arbitrator. 

Sworn  [&c.  ante,  856.]  A.  B. 


21.  Certificate  of  the  Attorney  in  the  Cause  for  that  purpose. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I  hereby  certify  that  J.  P.,  a  clerk  of  Messrs.  ,  of ,  is  a 

material  aud  necessary  witness  in  the  matter  submitted  to  reference  in 
this  cause,  and  that  it  is  necessary  that  he  should  attend  at  the  cham- 
bers of  Mr.  A.  A.,  situate  No. ,  the  arbitrator  appointed  in  this 

cause,  on next,  at o'clock  in  the  morning,  at  which  time  and 

place  the  arbitrator  has  appointed  a  meeting  herein,  and  that  he  should 
produce  to  the  said  arbitrator,  at  the  time  and  place  aforesaid,  a  book 
[&c.  specify  the  documents  as  you  would  in  a  subpoena  duces  tecuni]. 

Dated . 

P.  A.  attorney  for  the  above-named  plaintiff. 


22.  Judge's  Order  for  the  Attendance  of  a  Witness  with  Docu- 
ments (a). 

Between  A.  B.  ")      Upon  reading  tlie  affidavit  of  A.  B.  [and  read- 

and  /  ing  the  paper  writing  and  appointment  thereunto 

C.  D.  y  annexed],   [or   "  upon  reading  the  certificate  of 

[oir  '^  Inre  A.  B.(  P.  A.,  plaintiff's  attorney  herein"],  I  do  order 

and  \  that  W.  W.  of ,  in  the  county  of [or 

C.  D."]  ■'  "  who  at  present  cannot  be  found"],   do  attend 

before  A.  A.,  esquire,  the  arbitrator  to  whom  this  cause  [or  "  matter"] 

stands  referred,  on next,  at o'clock  in  the  evening  of  that 

day,  and  also  on next,  at o'clock  in  the  evening  of  that 

day,  at  his  chambers,  situate  at ;  and  that  the  said  W.  W.  do 

then  and  there  submit  to  be  duly  sworn  and  examined  upon  his  oath 


7 

pla 


aintiff  in  the  matter  of  the  said  reference,  and  do  also  then  and  there 
duly  answer  such  lawful  questions  as  shall  then  and  there  be  put  to 
him  as  such  witness ;  and  I  do  further  order  and  command  the  said 
W.  W.,  at  the  times  and  places  aforesaid,  to  take  with  him  and  pro- 
duce and  give  evidence  to  and  before  the  said  arbitrator  an  indenture 
[&c.  state  the  document  as  you  would  in  a  subpoena  duces  tecum\  in 
pursuance  of  the  statute  in  that  case  made  and  provided,  and  that  the 
said  W.  W.  fail  not  in  the  premises  upon  pain  of  his  being  deemed  to 

have  been  guilty  of  a  contempt  of  the  said  court.     Dated . 

{Judge's  or  baron's  signature.) 


23.  Enlargement  of  Time  for  making  Award  {b). 

I  [or  "we"]  enlarge  [if  a  second  enlargement,  "  further  enlarge"] 
the  time  for  making  my  [or  "  our"]  award  respecting  the  matters 


(a)  See  as  to  this  order,  2  Pr.  10th  ed.  1582. 
\b)  See  2  Pr.  10th  ed.  1583, 1584. 
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referred  to  me  [or  "  us"]  by  the  within  order  of  reference  (or  other 

submission,  as  tfie  case  maybe),  until  the day  of ,  a.d. . 

Dated  this day  of ,  18 — . 

A.B. 


24.  Hule  to  enlarge  the  Time  (a). 

In  the  Q.  B,  [or  «  C.  P."  or  "  Exch.  of  Pleas."] 

,  the day  of ,  A.D. . 

J3.     ~%     Upon  reading  the  rule  made  in  this  cause  on ,  and  by 

against  >  the  consent  of  both  parties,  it  is  ordered  that  the  time  limited 
D.     J  for  the  arbitrator  making  his  award  between  the  parties  be 

enlarged  [or  "further  enlarged"]  until .     Upon  the  motion  of 

Mr. , 

By  the  Court 


25.  Summons  to  obtain  Enlargement  of  Time  for  making 
Award  {a). 

B.  V.  D.         \      [Formal  parts  as  usual],  to  show  cause  why  the 
[or  "  In  re  A.  B.  (  time  limited  for  the  arbitrator  making  his  award 

and  t  between  the  parties  should  not  be  enlarged  until 

C.  D."]        ) ,     Dated . 

{Judge's  or  baron's  signature.) 


26.  Order  thereon  (a). 

B.  V.  B.        "^     Upon  hearing  the  attomies  or  agents  on  both 

[or  "■  In  re  A.  B.  (sides,  and  upon  reading  the  affidavits  of  C.  C  and 

and  (D.  D.,  I  do  order  that  the  time  limited  for  the 

C.  2?."]  -'arbitrator  making  his  award  between  the  parties 
in  this  cause  [or  "  matter"]  be  enlarged  until day  next.     Dated 

{Judge's  or  baron's  signature.) 


27.  Oath  to  be  administered  by  an  Arbitrator  to  a  Witness  {b). 
The  evidence  which  you  shall  give  before  me  touching  the  matters 
in  difference  in  this  reference  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth. 

So  help  you  God. 


28.  The  like,  in  another  Form  {b). 

You  shall  true  answer  make  to  all  such  questions  as  shall  be  asked 
of  you  by  or  before  me  touching  or  relating  to  tlie  matters  in  difference 
between  A.  B.  and  C.  D.  referred  to  me,  and  therein  speak  the  truth, 
the  whole  truth,  and  nothing  but  the  truth. 

So  help  you  God. 


(a)  See  as  to  this,  2  Pr.  10th  ed.  1585. 

(6)  See  in  general  as  to  the  swearing  and  examination  of  a  witness  on  an 
arbitration,  2  Fr.  10th  ed.  1580. 
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29.  Affirmation  instead  of  an  Oath  (a). 

I,  A,  B.y  do  solemnly,  sincerely  and  truly  affirm  and  declare  that 
the  taking  of  any  oath  is  according  to  my  religious  belief  unlawful ; 
and  I  do  also  solemnly,  sincerely  and  truly  affirm  and  declare  that  * 
the  evidence  which  I  shall  give  before  you  touching  the  matters  in  dif- 
ference in  this  reference  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth. 

30.  The  like,  in  another  Form. 

[As  in  the  preceding  form  to  the  asterisk,  and  then  thus :]  that  I 
will  true  answers  n)ake  to  all  such  questions  as  shall  be  asked  of  me 
touching  the  matters  in  difference  in  this  reference. 


31.  General  form  of  an  Award  (b). 

To  all  to  whom  these  presents  shall  come,  I  A.  A.  of ,  send 

greeting :  [&c.  proceed  to  recite  the  instrument  by  which  the  parties 
referred  to  arbitration,  and  so  much  of  its  terms  as  may  be  essential  to 
show  the  authority  of  the  arbitrator  or  umpire  with  respect  to  the 
subject-matter  of  reference,  and  the  time,  power  of  enlargement  and 
manner  of  making  the  award.  Thus,  if  it  be  by  agreement,  the  recital 
may  be  thus :  "  Whereas  by  an  agreement  bearing,  &c.,  and  made  be- 
tween, &c.,  after  reciting  that  various  differences  had  arisen,  &c.,"  so 
stating  all  that  may  be  material  to  wan'ant  the  award.  JRecite  the 
enlargements,  if  any.  Then  proceed  thus :]  Now  know  ye  that  I  the 
said  A.  A.,  having  taken  upon  myself  the  burthen  of  the  said  arbi- 
tration, and  having  heard  and  duly  considered  all  the  allegations  and 
evidence  on  oath  of  the  said  respective  parties  of  and  concerning  the 
said  matters  in  difference  and  so  referred  as  aforesaid,  do  make  and 
publish  this  my  award  in  writing  of  and  concerning  the  said  matters 
so  referred  to  me,  and  do  hereby  award  that  [&c.  conclude  with  a  dis- 
tinct statement  of  the  arbitrator's  decision  on  all  the  points  referred 
to  him.^ 

Witness,  W.  W. 


32.  Award  under  an  Order  of  Nisi  Prius,  where  a  Verdict  was 
taken  subject  to  the  Award,  and  the  Reference  was  of  the  Action 
onb/. 

To  all  to  whom  these  presents  shall  come,  I,  ^.  ^.,  of ,  send 

greeting :  Whereas  by  an  order  made  at  the  sittings  of  nisi  prius  held 
at  the  Guildhall,  in  and  for  the  city  of  London  [according  to  thefacf], 

on  the day  of ,  a.d.  ,  before  the  right  honourable  the 

lord  chief  justice  of  our  lady  the  Queen,  assigned  to  hold  pleas  before 
the  Queen  herself  [or  as  the  case  may  be,  as  in  the  order  of  reference], 
in  an  action  wherein  A.  B.  was  plaintiff  and  C  D.  was  defendant,  it 
•was  ordered  by  the  court,  by  and  with  the  consent  of  tlie  said  parties, 
their  counsel  and  attornies,  amongst  other  things,  that  [let  this  agree 


(a)  This  form  is  taken  from  that  given  by  the  C.L.  P.  Act,  1864,  sect  20 
ante,  856. 
(6)  2  Pr.  10th  ed.  1590, 1691. 
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with  the  order]  the  jury  should  find  a  verdict  for  the  plaintiff  with 

£ damages,  and  40».  costs,  subject  to  the  award  of  me  A.  A.  of 

the  Inner  Temple,  London,  esquire,  barrister  at  law,  to  whom  the  said 
cause  las  in  the  order]  was  thereby  referred,  so  as  I  the  said  arbitrator 
should  make  and  duly  publish  my  award  iu  writing  of  and  concerning 
the  matters  referred,  ready  to  be  delivered  to  the  said  parties  or  to  either 

of  them  who  should  require  the  same,  on  or  before  the day  of 

next  ensuing,  or  on  or  before  any  other  day  which  I  the  said  arbitrator 
should  by  any  writing  under  my  hand  from  time  to  time  enlarge  the 
time  for  making  my  award,  and  that  the  costs  of  the  said  cause  should 
abide  the  event  of  the  said  award,  and  that  the  costs  of  the  reference 
and  award  should  be  in  the  discretion  of  me  the  said  arbitrator  [any 
other  material  portions  of  the  order  should  also  be  recited  ] :  And 
whereas  I  the  said  arbitrator  did  by  an  [or  "  two  several"]  indorse- 
ment [s]  on  the  said  order,  by  writing  under  my  hand,  enlarge  the 

time  for  making  my  said  award  until  the  day  of instant 

[omit  this  if  there  has  been  no  enlargement]  :  Now  I  the  said  A.  A., 
having  taken  upon  myself  the  burthen  of  the  said  reference,  and 
having  duly  weighed  and  considered  the  evidence  and  matters  laid 
and  produced  before  me,  do  make  and  publish  this  my  award  of  and 
concerning  the  premises* ;  and  I  do  award  [&c.  here  state  the  awardy 
which,  if  in  favour  of  plaintiff,  may  be  as  follows:  *'  that  the  said 
plaintiff  had  good  cause  of  action  against  the  said  defendant  in  the 
said  cause,  and  was  and  is  entitled  to  a  verdict  therein,  and  on  each 
and  every  of  the  issues  joined  in  the  said  cause,  and  I  award  and 
direct  that  the  said  verdict  so  found  as  aforesaid  do  stand :  And  I  assess 
and  award  the  damages  which  the  said  plaintiff  is  entitled  to  recover 

in  the  said  action  at  the  sum  of  £ ,  and  I  award  and  direct  that 

the  said  verdict  be  reduced  to  that  sum:"]  And  I  do  further  award 
that  the  said  defendant  shall  bear  and  pay  his  own  costs  of  the  said 
reference,  and  that  he  shall  also  pay  the  costs  of  the  said  A,  B.  of  the 
said  reference,  to  be  taxed  by  the  proper  officer  of  the  said  court :  And 
I  do  furtlier  award  that  the  costs  of  this  my  award  shall  be  borne  and 
paid  by  the  defendant ;  and  in  case  the  plaintiff  shall  pay  such  last- 
mentioned  costs,  then  I  award  and  direct  that  the  defendant  do  forth- 
with repay  to  the  plaintiff  the  amount  which  he  shall  so  pay.     In 

witness  whereof  I  have  hereunto  set  my  hand  the day  of  ■ ^ 

A.D.  . 


33.  The  like,  where  the  Reference  teas  of  tTie  Action  and  aU  Matters 
in  Difference. 

[Proceed  as  in  the  preceding  form  to  the  *,  and  then  thtis:]  and 
I  do  hereby  award  that  the  verdict  so  entered  as  aforesaid  be  vacated, 
and  that  instead  thereof  a  verdict  be  entered  for  the  plaintiff  on  the 
issues  joined  in  the  said  action  on  the  first  and  second  pleas,  and  that 
a  verdict  be  entered  for  the  defendants  on  the  issues  joined  in  the  said 
action  on  the  third  and  fourth  pleas :  And  I  award  and  direct  that  the 

said  verdict  be  entered  for  the  plaintiff  with  £ damages  on  the 

causes  of  action  in  the  first  count  of  the  declaration  mentioned,  with 

40».  costs,  which  sum  of  £ ,  and  no  more,  I  find  to  be  due  to  the 

plaintiff  in  respect  of  the  matters  and  causes  of  action  in  the  said 
action :  And  with  respect  to  all  other  the  matters  in  difference  referred 
to  me  I  award  that  there  is  due  and  owing  by  the  said  plaintiff  to  the 

defendants  the  sum  of  £ ,  and  that,  save  the  said  sum,  there  is 

nothing  due  from  the  plaintiff  to  the  defendants,  or  from  the  defend- 
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ants  or  any  of  them  to  the  plaintiff :  And  I  award  and  direct  that  one 
moiety  of  the  costs  of  this  my  award  be  borne  and  paid  by  the  plain- 
tiff, and  that  the  other  moiety  thereof  be  borne  and  paid  by  the  de- 
fendants :  And  I  award  and  direct  that,  except  the  costs  hereinbefore 
specifically  provided  for,  the  said  defendants  do  bear  and  pay  all  the  costs 
of  this  reference :  And  I  direct  that  the  sums  due  to  the  said  parties 

respectively  in  respect  of  the  said  £ ,  £ ,  and  the  costs  of  this 

reference  and  award,  when  taxed,  shall  be  set  off  and  deducted  the  one 
from  the  other,  and  that  the  balance  shall  be  paid  on  demand ;  and  that 
if  the  said  balance  be  in  favour  of  the  plaintiff,  then  I  direct  that  the 
same  be  paid  to  Mr.  P.  A.,  the  attorney  of  the  plaintiff,  at  his  office 

at ;  but  if  the  said  balance  be  in  favour  of  the  defendants,  then 

I  direct  that  the  same  be  paid  to  Mr.  D.  A.,  the  attorney  of  the  de- 
fendants, at  his  office  at .     In  witness  whereof  I  have  hereunto 

set  my  hand  this day  of ,  a.d.  18 — . 

Witness  W.  W. 


84.  Aicard,  under  a  Judge's  Order  of  JReference  of  the  Action  and 
all  Matters  in  Difference,  and  where  the  Award  was  in  Favour 
of  Defendant. 

To  all  to  whom  these  presents  shall  come,  I,  A.  A.  of ,  esquire, 

send  greeting  :  Whereas  an  action  having  been  commenced  in  her  ma- 
jesty's court  of ,  in  which  A.  B,  was  the  plaintiff  and  C.  D.  was 

the  defendant,  it  was  on  the  day  of now  last  past,  by  an 

order  made  in  the  said  action  by  the  Honourable  Mr.  Justice  [or 

*'  Baron"] ,  by  consent  of  the  parties,  ordered  that  the  said  action 

and  all  matters  in  difference  between  the  said  parties  should  be  referred 
to  the  award,  order,  arbitrament,  final  end  and  determination  of  me  the 
said  A.  A.,  so  as  I  should  make  and  publish  my  award  in  writing  of 
and  concerning  the  matters  referred  ready  to  be  delivered  to  the  said 
parties  in  difference,  or  such  of  them  as  should  require  the  same,  on  or 

before  the day  of ,  a.d.  185 — ,  or  on  or  before  such  ulterior 

day  as  I  should  at  any  time  by  indorsement  on  the  said  order  appoint ; 
and  by  the  like  consent  it  was  further  ordered,  that  the  said  parties 
should  in  all  things  abide  by,  perform,  fulfil  and  keep  such  award  so 
to  be  made  as  aforesaid,  and  tiiat  the  costs  of  the  said  action  and  of  the 
reference  and  award  should  be  wholly  in  my  discretion  *  [let  all  this 
agree  with  the  order  of  reference^  :  And  I,  having  taken  upon  myself 
the  burthen  of  the  said  reference,  and  having  heard  the  said  parties 
and  duly  weighed  and  considered  the  evidence  adduced  before  me  and 
all  matters  to  be  considered  by  me,  do  make  and  publish  this  my  award 
of  and  concerning  the  matters  referred  to  me  as  aforesaid  ;  and  I  do 
award  that  the  said  A.  B.  had  not  at  the  time  of  tlie  commencement 
of  the  said  action,  or  at  any  time  since,  any  cause  of  action  against  the 
said  C.  D.f  nor  any  claim  or  demand  whatever  against  him,  and  that 
the  said  A.  B.  is  not  entitled  to  recover  anything  in  the  said  action  ; 
and  I  award  that  tlie  said  A.  B.  at  the  time  of  the  commencement 

of  the  said  action  was  and  still  is  indebted  to  the  said  C.  D.  in  £ ; 

and  I  do  award  that  the  A.  B.  do  pay  the  said  £ to  the  said 

C.  D.  on next,  between  the  hours  of and in  the  after- 
noon, at  the  office  of  Messrs. ,  the  attornies  for  the  said  C.  D.: 

And  I  award  that  the  said  A.  B.  do  bear  and  pay  his  own  costs  of  the 
said  action  and  of  the  said  reference,  and  that  he  do  pay  to  the  said 
C.  D.  the  said  C.  D.'s  costs  of  the  said  action  and  of  his  defence 
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thereto,  and  also  the  said  C.  D.'s  costs  of  the  said  reference  ;  And  I 
further  award  that  the  said  A.  B.  do  pay  the  costs  of  this  my  award, 
and  that  if  the  said  C.  D.  pays  the  same,  which  he  is  at  liberty  to  do, 
then  that  the  said  A.  B.  do  forthwitli  repay  to  tlie  C.  D.  the  amount 
of  the  said  costs  which  he  shall  so  pay :  And  lastly  I  find  that  neither 
of  the  resi)ective  parties  have  any  other  demand,  claim  or  cause  of 
action  upon  or  against  the  other  of  them  in  respect  of  the  matters 
referred  to  nie  as  aforesaid  than  the  matters  aforesaid  by  me  awarded 

upon.    In  witness  whereof  I  have  hereunto  set  my  hand  this day 

of ,  A.D.  185 — . 

Witness  W.  W. 


35.  The  like,  where  the  Award  was  in  Plaintiff's  Favour  in  an 
Action  for  unliquidated  Damages. 

[  Commence  as  in  the  preceding  form  to  the  *]  :  And  I  the  said 
A.  A.,  having  taken  upon  myself  the  burthen  of  the  said  reference,  and 
having  duly  weighed  and  considered  the  several  allegations,  proofs 
and  evidence  of  both  the  said  parties  touching  the  said  matters  so  as 
aforesaid  referred,  do  hereby  make  and  publish  my  award  of  and  con- 
cerning the  same  as  follows ;  that  is  to  say,  I  find  and  award  that,  at 
the  commencement  of  the  said  action,  the  plaintiff  had  sustained  da- 
mages to  the  amount  of  £ ,  by  reason  of  the  matters  in  difference 

in  the  said  action,  and  that  the  plaintiff  had  good  cause  of  action 
against  the  defendant  to  recover  the  said  damages  in  respect  of  the  said 
matters  in  difference  :  And  I  award  and  direct  the  defendant  to  pay  to 

the  plaintiff  the  said  £ .     I  find  and  award  that  there  are  no 

matters  in  difference  between  the  parties  other  than  those  in  the  said 
action  :  And  I  award  and  direct  that  the  costs  of  the  said  action,  when 
taxed,  be  paid  by  the  said  dcfiendant  to  the  said  plaintiff,  and  that  the 
plaintiff  and  the  defendant  do  each  bear  his  own  costs  of  the  reference, 
and  that  the  defendant  do  pay  the  costs  of  this  my  award  ;  and  that  if 
the  said  plaintiff  pays  the  said  last-mentioned  costs,  then  that  the  de- 
fendant do  forthwith  repay  him  the  amount  which  he  shall  so  pay. 
Witness  my  hand  this day  of ,  a.d. . 

Witness  W.  W.  A.  A. 


36.  Award  where  the  Submission  was  hy  Agreement,  and  stating  a 
subsequent  Agreement  for  an  Enlargement. 

To  all  to  whom  these  presents  shall  come,  we  ^.  A.  of ,  and 

T.  A.  of ,  send  greeting :  Whereas  by  an  agreement  in  writing 

between  A.  B.  of ,  and  C.  D.  of ,  bearing  date  the day 

of last,  reciting  that  [&c.  here  set  out  the  recital  and  such  parts 

of  the  agreement  as  bear  upon  the  aicard  :'\  And  whereas  by  an  in- 
dorsement on  the  said  agreement,  bearing  date  the day  of 

last  past,  and  under  the  hands  of  the  said  A.  B.  and  C.  Z>.,  they  the 
said  A.  B.  and  C.  D.  mutually  consented  and  agreed  that  the  time  for 
ns  the  said  arbitrators'  making  our  award  herein  should  be  enlarged  to 
the day  of then  next,  and  that  they  would  in  all  other  re- 
spects abide  by  the  terms  of  the  said  agreement :  Now  know  ye  that 
we  the  said  arbitrators,  having  taken  upon  ourselves  the  burthen  of  the 
said  reference,  and  having  fully  weighed  and  considered  all  the  evi- 
dence, allegations,  proofs  and  matters  laid,  made  and  produced  before 
us,  do  award  [&c.] 
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37.  Certificate  of  Arbitrator  of  Amount  of  Damages  in  an  Action  for 
an  Unliquidated  Claim. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

A.  B.  against  C.  D. 
I  hereby  certify  that  the  damages  sustained  by  the  plaintiff  on  occa- 
sion of  the  causes  of  action  in  tbe  declaration  mentioned  amount  to 

the  sum  of  £ ,  for  which  sum  I  direct  a  verdict  to  be  entered  in 

this  action  for  the  plaintiff,  together  with  bis  costs  of  suit.    As  witness 

my  hand  this day  of ,  185 — . 

Jx.  A. 
To ,  esquire  {associate  or  clerk  of  nisiprius). 


38.  The  like,  in  another  Form. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

B.  "^     Pursuant  to  the  power  conferred  on  me  in  this  cause,  I,  A.  A. 

V.   >  of ,  barrister  at  law,  do  hereby  certify  that  the  verdict  which 

D.  J  has  been  entered  for  the  plaintiff'  do  stand,  but  that  the  damages 

be  reduced  to  £ . 

To  R.  D.  esquire  (associate  or  chrh  of  nisi  prius).  A.  A. 


39.  Certificate  of  Arbitrator  that  Verdict  entered  for  Plaintiff'  be  set 
aside,  Sfc. 

I  do  hereby  certify  that  the  verdict  entered  for  the  plaintiff  be  set 
aside,  and  that  a  verdict  be  entered  for  him  upon  the  first  issue,  and  for 
the  defendant  upon  the  second  issue. 


40.  Atoard  raising  Point  for  the  Opinion  of  tlie  Court,  pwsuant  to 
Leave  reserved  by  an  Order  of  Nisi  Prius. 

I  award  and  find  that  r&c.  state  the  special  facts  found  and  upon 
which  the  award  is  founded^  :  Upon  the  whole  matter  therefore  I  find 
that,  if  [&c.],  the  verdict  ought  to  be  for  the  defendant ;  but,  if  [&c.], 
the  verdict  ought  to  be  for  the  plaintiff  to  the  amount  of  £ da- 
mages :  And  thereupon  I  award  that  tbe  verdict  which  has  been  taken 
for  the  plaintiff  shall  stand  :  If  the  court  shall  be  of  opinion  that  the 
verdict  ought  to  be  entered  for  the  defendant,  then  I  award  that  the 
verdict  already  entered  shall  be  set  aside,  and  instead  thereof  that  a 
verdict  be  entered  for  the  defendant. 


41.  Award  that  one  Party  shall  pay  a  Sum  of  Money  to  the  other 
and  release  Claims. 

I  do  award  that  the  said  C.  D.  shall  and  do  pay  to  the  said  A.  B. 

on  the day  of next  ensuing,  between  the  hours  of and 

of  the  clock  in  the  noon  of  the  same  day,  at  the  oifice  of 

Messrs.  — — ,  in  the  Middle  Temple,  London,  the  sum  of  £ :  And 

I  do  further  award  and  direct,  that,  upon  payment  of  the  said  £ 

to  the  said  A.  B.  as  aforesaid,  they  the  said  A.  B.  and  C.  D.  shall  and 
do  respectively,  at  the  costs  of  the  party  requiring  the  same,  sign,  seal 
and  deliver  each  unto  the  other  of  them  mutual  general  releases  in 
writing  of  all  and  all  manner  of  action  and  actions,  cause  and  causes 
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of  action,  bills,  bonds,  covenants,  debts,  rents,  specialties,  controver- 
sies, claims  and  demands  whatsoever,  from  the  beginning  of  the  world 
until  the  time  of  the  entering  into  the  said  agreement  [or  other  sub- 
mission as  the  case  may  Je]  of  reference  (a).     In  witness  whereof  I  the 

said  A.  A.,  the  arbitrator  aforesaid,  have  hereunto  set  my  hand  the 

day  of ,  A.D. . 

Witness  W.  W.  A.  A. 


42.  Aicard  of  Ve7-dict  on  several  Issues. 

I  do  award  and  determine,  as  to  the  first  issue  joined  between  the 
parties  in  the  said  action,  that  the  defendant  is  not  guilty  of  the  tres- 
passes in  the  declaration  in  the  said  action  mentioned  as  in  that  behalf 
alleged ;  and  as  to  the  second  issue  joined  between  the  said  parties  in 
the  said  action,  I  do  award  and  determine,  that  the  plaintiff  was  not 
possessed  of  the  goods  and  chattels  in  the  declaration  mentioned  as  in 
that  behalf  allesred. 


43.  TTie  like,  where  no  Verdict. 

And  as  to  the  issue  firstly  joined  in  this  cause,  I  award  and  find  the 
same  for  the  plaintiff;  and  as  to  the  issue  secondly  joined,  I  award  and 
find  the  same  for  the  defendant. 


44.  Award  on  a  Verdict  for  Plaintiff,  reducing  the  Damages,  and 
Certificate  to  entitle  Plaintiff  to  Costs  under  the  S  Sf  4  Vict.  c.  24, 
s.  2,  in  Trespass. 

I  do  award  that  the  verdict  already  entered  up  for  the  plaintiff  shall 

stand,  but  that  the  damages  be  reduced  to  £ ,  and  I  certify  that 

the  said  action  was  really  brought  by  the  plaintiff  to  try  a  right,  be- 
sides the  mere  right  to  recover  damages  for  the  trespass  for  which  the 
said  action  was  brought  (b). 


45.  Award  of  Damages  in  a  Cause  where  no  Verdict. 

I  award  and  find  that  the  plaintiff  has  a  good  cause  of  action  against 
the  defendant  in  respect  of  the  matters  referred  to  me,  and  for  which 
the  said  action  is  brought,  and  that  the  plaintiff  has  sustained  damages 

by  the  said  cause  of  action  to  the  amount  of ,  and  I  assess  those 

damages  at  that  sum,  and  award  and  direct  the  defendiint  to  pay  the 
same  to  the  plaintiff  on ,  at . 


46.  Award  that  Plaint  ff  has  a  good  Cause  of  Action  on  one  Count, 
but  not  on  another. 

I  award  that  the  plaintiff  has  a  good  cause  of  action  in  respect  of 
the  matters  in  the  first  count  of  the  declaration  alleged  for  the  sum  of 

£ ,  which  sum  I  direct  the  defendant  to  pay  to  the  plaintiff;  and  I 

further  award  that  the  plaintiff  has  no  cause  of  action  in  respect  of  the 
matters  in  the  second  count  of  the  declaration  mentioned. 


(a)  See  Tohy  v.  Lovibond,  5  C.  B.  770. 

(b)  See  Spain  v.  Cadell,  8  M.  &  W.  129 ;  9  Dowl.  745. 
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47.  Award  that  the  Monies,  S^c.  awarded  shall  be  in  Satisfaction  of 
3Iatters  in  difference. 

I  award  and  determine  that  the  said  damages  and  the  said  sums  of 
money  awarded  to  be  paid,  and  the  several  matters  and  things  awarded 
and  directed  to  be  done  by  or  with  regard  to  the  parties  in  this  refer- 
ence as  aforesaid,  shall  respectively  be  paid,  received,  done,  accepted 
and  taken  as  and  for  full  satisfaction  and  discharge  and  as  a  final  end 
and  determination  of  the  matters  in  difference  between  the  parties  re- 
ferred to  me. 


48.  Award  that  Defendant  pay  the  Costs  of  Reference  and  Award. 

I  award  and  direct  that  the  defendant  do  pay  to  the  plaintiflP  the 
plaintiff's  costs  of  and  incidental  to  the  said  reference,  and  also  the 
costs  of  this  my  award. 


49.  Award  that  each  pay  half  Costs  of  Iteference  and  Award. 

I  award  and  direct  that  one  moiety  of  the  costs  of  the  said  reference 
and  of  this  my  award  be  borne  and  paid  by  A.  B.  and  the  other  moiety 
by  C.  B. 


60.  Award  that  each  Party  shall  pay  his  own  Costs  and  a  Moiety  of 
the  Costs  of  the  Award. 

And  as  to  the  costs  of  this  reference  and  award,  I  do  award  that 
each  of  the  said  parties  shall  bear  and  pay  his  own  costs  incurred  by 
him  in  and  about  the  said  reference ;  and  that  the  costs  of  this  award 
be  borne  and  paid  by  the  said  parties  in  equal  moieties ;  and  that,  if 
either  of  the  said  parties  shall  pay  the  whole  thereof,  for  the  purpose 
of  taking  up  this  my  award,  then  I  direct  that  the  other  of  them  shall 
repay  one  moiety  of  the  said  costs  to  the  party  so  taking  up  this  my 
award  [when  and  so  soon  as  the  costs  of  the  said  cause  shall  have  been 
taxed]. 


51.  Award  of  Entry  of  a  Judgment. 

I  award  and  direct  that  judgment  be  entered  for  the  plaintiff  \or       \ 
"  defendant"]  in  the  said  action. 


52.  Award  against  an  Executor  or  Administrator. 

I  award  that  the  said  E.  P.,  deceased,  at  the  time  of  his  death  was 

indebted  to  the  said  A.  B.  £ ,  and  that  the  said  C.  D.,  the 

executor  [or  "  administrator"]  of  the  said  E.P.  at  the  commencement 
of  the  said  action  had  in  his  hands  goods  and  chattels  which  were  of 

the  said  E.  P.  to  be  administered,  of  the  value  of  £ ,  and  I  award 

and  direct  the  said  C.  D.  to  pay  to  the  said  A.  B.  the  sum  of  £ . 
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63.  Special  Case  stated  hy  an  Arbitrator  under  Sect.  5  of  C.  L.  P. 
Act,  1854(a), 

In  the  special  case  the  arbitrator  must  state  whether  the  arbitration 
is  under  a  compulsory  reference  under  the  Act,  or  whether  it  is  upon 
a  reference  by  consent  of  the  parties,  where  the  submission  has  been  or 
is  to  be  made  a  rule  or  order  of  one  of  the  superior  courts  of  law  or 
equity  at  Westminster.  In  the  former  case  the  award  must  be  entitled 
in  the  court  and  cause,  and  the  rule  or  order  of  the  court  must  be  set 
forth.  In  the  latter  case  the  terms  of  the  reference  relating  to  the  sub- 
mission bein^r  made  a  rule  or  order  of  court  must  be  set  forth. 


54,  Judgment  thereon  when  a  Judgment  has  been  ordered  (b). 

\_Copy  the  special  case,  and  then  proceed  thus:']  Afterwards,  on  the 

— —  day  of ,  18 — ,  come  here  the  parties  aforesaid,  and  the  court 

is  of  opinion  that  [^state  the  opinion  of  the  court  on  the  question  or 
questions  stated  in  the  case,  in  the  affirmative  or  negative,  as  the  case 
may  be] :  Therefore  it  is  considered  that  the  plaintiff  do  recover  against 
the  defendant  the  said  £ ,  and  £ for  his  costs  of  suit. 

[In  tlie  margin,  opposite  the  words  "  Therefore  it  is  considered,  &c,, 

vrrite  "Judgment  signed  the day  of ,  18 — ,"  inserting  the 

day  of  signing  final  judgment.] 


55.  Ride  making  an  Order  of  Nisi  Prius  a  Pule  of  Court  (c). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch,  of  Pleas,"] 

,  the day  of ,  a.d.  18 — . 

P.  "h     It  is  ordered,  that  an  order  made  at  the  sittings  of  nisi  prius 

V.  >holden  at ,  on ,  before  [describe  the  sitting  of  nisi  priMS, 

D.  3  see  ante,  865,  If  the  order  was  made  at  the  assizes,  state  ac- 
cordingly, see  ante,  867]  be  entered  and  made  a  rule  of  this  court ; 
which  said  order  is  in  the  words  and  figures  following,  to  wit,  &c, 
[here  set  out  the  whole  of  the  order  verbatim.]     Upon  the  motion  of 

Mr. . 

By  the  Court. 


66.  Pule  in  Q.  B,  maJdng  Judge's  Order  of  Peference,  Sfc.  a  Pule  of 

Court  (c), 

,  the day  of ,  a,d.  18 — . 

B.  ~%     It  is  ordered,  that  an  order  made  by (name  of  chief  Jus- 

V.  >  tice  or  other  Judge  who  made  the  order),  the  lord  chief  justice  of 
P.J  this  court  [or  "  a  judge  of  this  court"],  at  his  chambers  in  Rolls 

Garden,  bearing  date  the day  of last  past  [or  "  instant"], 

be  entered  and  made  a  rule  of  this  court;  which  said  order  is  in  the 
words  following,  to  wit  [&c.  set  out  the  whole  of  the  order  verbatim.] 

Upon  the  motion  of  Mr. . 

By  the  Court. 


(a)  This  form  is  prescribed  by  R.  M.  V.  1854:  see  the  enactment,  2  Pr. 
10th  ed.  1599. 

(b)  This  form  is  prescribed  by  R.  M.  V,  1854. 

(c)  See  as  to  this  rule,  2  Pr.  10th  ed.  1624,  1616. 
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67.  The  like  in  Exch. 

In  the  Exchequer  of  Pleas. 

A.  B.  V.  C.  D. 

,  the day  of ,  18 — . 

Upon  the  motion  of  Mr.  P.,  of  counsel  for  the  [defendant]  in  the 
above  cause,  and  reading  a  certain  order  of  reference  made  in  this 

cause  by  the  Honourable  Mr.  Baron  ,  which  said  order  was  in 

the  words  and  figures  following  [here  copy  the  order  verbatim.']     It  is 
ordered,  that  the  said  order  be  made  a  rule  of  this  court. 

By  the  Court 


68.  Affidavit  of  Execution  of  an  Agreement  or  Deed  of 
Seference  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

I,  W.  W.  of ,  make  oath  and  say,  that  on I  was  present 

and  did  then  see  C.  D.  duly  execute  the  agreement  [or  "deed,"  or 
"  bond"]  hereunto  annexed  marked  A,  and  that  the  said  C.  J),  did 
then  sign  the  said  agreement  in  my  presence,  and  that  tlie  name  C.  Z>. 
at  the  foot  thereof  is  of  the  proper  handwriting  of  the  said  C.  2>.,  and 
that  the  name  TF.  W.  subscribed  to  the  said  agreement  [or  "  deed,"  or 
"  bond"],  as  the  witness  thereof,  is  of  my  proper  handwriting. 

Sworn  [&c.  see  ante,  856.]  W.  W. 


59.  Affidavit  of  Execution  of  Atoard  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch."] 

CA.  B.  plaintiff, 
Between  {d)  <         and 

C  C.  D.  defendant. 
I,  W.  W.  of ,  butcher,  make  oath  and  say, 

1.  That  I  did,  on  the  day  of ,  a.d.  18 — ,  see  A.  A.  of 

,  sign  and  publish  \or  "  sign,  seal  and  publish"  as  the  case  may 

he\  his  award  exhibited  to  me  at  the  time  of  swearing  this  my  affi- 
davit, and  marked  A  [or  "the  award  in  writing  hereto  annexed 
marked  A."] 

2.  That  the  name  A.  A.,  set  and  subscribed  to  the  said  award  as  the 
party  executing  the  same,  is  of  the  proper  handwriting  of  the  said 
A.  A.,  and  that  the  name  W.  W.,  set  and  subscribed  thereto  as  a  wit- 
ness attesting  the  execution  of  the  said  award,  is  my  handwriting. 

W.  W. 
Sworn  [&c.  see  ante,  856.] 


60.  Affidavit  verifying  a  Copy  ofilie  Awarded). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant  (c). 

I,  P.  A.  of ,  attorney  for  the  above  W.  B.,  make  oath  and  say, 

that  I,  on  ,  received  from  D.  A.,  the  attorney  for  the  above- 

(a)  See  as  to  this  affidavit,  2  Pr.  10th  ed.  1626.     It  is  not  necessary  that 
it  should  be  made  by  the  attesting  witness  :  see  Id. 
(6)  See  as  to  this  affidavit,  2  Pr.  10th  ed.  1626. 
(c)  If  there  is  no  cause  in  court,  omit  this  title  in  a  cause. 
{d)  See  as  to  this,  2  Pr.  10th  ed.  1626. 


1 
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named  defendant,  a  copy  of  the  award  made  by  ^.  ^.  in  this  action, 
and  which  said  copy  of  the  said  award  is  hereunto  annexed,  and  which 
said  award  was  taken  up  and  is  now  in  tJie  possession  of  the  said  D.  A. 
as  such  attorney  as  aforesaid,  or  of  the  said  defendant,  as  I  verily 
believe. 
Sworn  [&c.  as  usual,  see  ante,  856.] 


61.  Affidavit  of  due  Enlargement  of  Time  for  making  an  Award  {a). 

[The  other  parts  of  the  affidavit  are  as  usual!  The  time  for  making 

the  said  award  was  on duly  enlarged  to  the  day  of , 

A.D. ,  by  the  writing  under  the  hand  of  the  said  A.  A.,  indorsed 

on  the  said  order  [or  " agreement,"  or  "deed,"  as  the  case  mag  be.'\ 

2.  The  name  of  the  said  A.  A.  set  and  subscribed  to  the  said  indorse- 
ment is  of  the  proper  handwriting  of  the  said  A.  A. 

3.  The  said  award  was  made  and  published  on ,  and  within  the 

enlarged  time  for  making  and  publishing  the  same. 


62.  Affidavit  of  Demand  and  Refusal,  Sfc.  to  ground  Attachment  for 
Non-performance  of  Award  (a). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant  (c). 
I,  A,  B.  of ,  make  oath  and  say  as  follows,  that  is  to  say  : — 

1.  I  did,  on  the day  of last,  personally  attend,  from  the 

hour  of until  the  hour  of in  the  forenoon  of  the  same  day  at 

(the  time  and  place  mentioned  in  the  award),  for  the  purpose  of 

receiving  the  sum  of  £ awarded  to  me,  pursuant  to  an  award  in 

writing  exhibited  to  me  at  the  time  of  my  swearing  this  affidavit,  and 
marked  (A) ;  but  the  said  C.  D.  did  not  attend  at  the  time  and  place 
aforesaid,  or  pay  to  me  the  said  sum  of  £ ,  or  any  part  thereof. 

2.  The  submission,  in  pursuance  of  which  the  said  award  was  made, 
■was  made  a  rule  of  this  honourable  court  by  the  rule  hereunto  annexed 
marked  (B). 

3.  I  did,  on  the  day  of last,  personally  serve  the  said 

C.  D.  with  true  copies  of  the  said  rule  and  award,  and  at  the  same 
time  showed  him  the  said  original  rule  and  award,  and  demanded  of 

him  the  payment  of  the  said  sum  of  £ so  awarded  to  me  by  the 

said  award  as  aforesaid,  but  the  said  C.  D.  did  not  then,  or  at  any 
other  time,  pay  the  same,  or  any  part  thereof,  to  me,  and  the  said  sum 
of  £ now  remains  wholly  due  and  owing  to  me. 

[Zn  the  case  of  an  enlargement  of  the  time  for  making  the  award, 
add  the  depositions  in  the  form,  supra,  No.  61.] 

A,B. 
Sworn  [&c.  ante,  856.] 


63.  Utile  Nisi  thereon  (c). 

,  the day  of ,  18 — . 

B.  "%      Upon  reading  a  rule  made  in  this  cause  on  ,  and  the 

agt.  ^  master's  allocatur  thereon,  the  award  of  ^.  A.,  esquire,  and  the 
"^       affidavit  of  P.  A.,  it  is  ordered,  that  the  defendant,  upon  notice 


B.^ 

agt.S 
D.  3 


(a)  See  as  to  this  affidavit,  2  Pr.  10th  ed.  1626. 
(2i)  Omit  this  title  if  no  cause  in  court, 
(c)  See  as  to  this  rule,  2  Pr.  10th  ed.  1627. 
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of  this  rule  to  be  given  to  him,  shall  upon next  show  cause  why 

an  attachment  of  contempt  should  not  be  issued  against  him  for  non- 
payment of  the  sura  of  £ awarded  to  be  paid,  by  him  to  the  plain- 
tiff or  his  attorney,  and  also  for  non-payment  of  the  sum  of  £ , 

the  plaintiff's  costs  in  this  cause  [or  "  the  plaintiff's  costs  incurred  in 
and  about  the  said  reference"],  in  pursuance  of  the  master's  allocatur 
aforesaid.     Upon  the  motion  of  Mr. . 


64.  Execution  on  "Rule  for  Performance  of  Award,  Sfc.  under  1^2 
Vict.  c.  110,  s.  18. 

See  the  forms  of  executions  on  rules,  ante,  845  to  849,  and  2  Pr. 
10th  ed.  1628. 


63.  Writ  of  Habere  facias  Possessionem  on  a  Pule  to  deliver 

Possession  of  Lund  pursuant  to  an  Award  (a). 

Victoria,  by  the  grace  of  God  of  the  United   Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  tl)e  sheritt'  of 

,  greeting :  We  command  you  that  you  omit  not  by  reason  of  any 

liberty  of  your  count}',  but  that  j'ou  enter  the  same,  and  without 

delay  you  cause  A.  B.  to  have  possession  of [here  descHbe  the 

lands  and  tenements  as  in  the  rule  for  the  delivery  of  possession^, 
and  which  lands  and  tenements  by  a  rule  of  our  Court  of  Queen  s 

Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"],  dated  the  day  of 

,  18 — ,  made  pursuant  to  the  sixteenth  section  of  "  The  Common 

Law  Procedure  Act,  1854,"  E.  F.  (the  party  named  in  the  rule)  was 
ordered  to  deliver  possession  to  the  said  A.  B,,  and  in  what  manner 
you  have  executed  this  our  writ  make  appear  to  us  [or  in  C.  P.  "  to 
our  justices,"  or  in  Exch.  "  to  the  barons  of  our  Exchequer"]  at 
Westminster,  immediately  after  the  execution  hereof,  and  have  you 

there  then  this  writ.     Witness at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord . 


66.  Notice  of  intended  Motion  to  set  aside  an  Award. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 
I  hereby  give  you  notice,  that  the  defendant  in  this  action  will  on 

the  first  day  of  next term,  or  so  soon  after  as  counsel  can  be 

heard,  apply  to  her  majesty's  court  of at  Westminster  for  a  rule 

to  show  cause  why  the  award  made  by  A.  A.,  esquire,  barrister  at  law, 
to  whom  this  action  and  all  matters  in  difference  [as  the  case  may  be] 
were  referred  by  an  order  of  nisi  prius  [or  "an  order  of  the  Honour- 
able Mr.  Justice  {or  '  Baron') ,"  or  "  by  an  agreement  (or  '  deed') 

between  the  said  ^.  B.  and  C.  D.  dated "J,  should  not  be  set  aside 

upon  the  several  points  and  grounds,  viz. [set  out  the  grounds]  ; 

and  I  also  hereby  give  you  notice  not  to  take  any  step  whatever  or 

(a)  This  form  of  writ  is  prescribed  by  R.  M.  V.  1854.  It  is  issued  under 
the  16th  sect  of  the  C.  L.  P.  Act,  1854,  which  enactment  see  noticed  in  2 
Pr.  10th  ed.  1631.  Leave  of  the  court  must,  it  would  seem  from  the  words 
of  the  enactment,  be  obtained  for  issuing  ii,  and  this  upon  a  rule  to  show 
cause. 
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incur  any  expense  or  costs  until  the  said  defendant  shall  have  had  an 

opportunity  of  making  the  above  application.    Dated . 

Yours,  &c. 
•  J).  A.  defendant's  attorney. 

To  Mr.  P.  A.  plaintiff's  attorney 
\or  "agent."] 


67.  Affidavit  in  support  of  Motion  to  set  aside  Award  for  Defect 
apparent  on  Face  of  it  (a). 

In  the  Q.  B.  ["  C.  P."  or  ''  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant  («). 

1,  D.A. ,  attorney  in  this  action  for  the  above-named  defendant 

[or  *'  plaintiff"],  make  oath  and  say  as  follows,  that  is  to  say  : — 

1.  On  the  day  of ,  a.d. ,  by  an  order  of  nisi  prius 

[of  the  Honourable  Mr.  Justice  {or  "  Baron") ],  and  which  is 

embodied  and  set  forth  in  the  rule  hereunto  annexed,  marked  (A),  all 
matters  in  difference  in  this  cause  [according  to  the  order]  were  re- 
ferred to  the  award  [or  "certificate"]  of  A.  A.,  esquire,  barrister-at- 
law  [as  the  case  may  be], 

2.  On  the day  of ,  a.d. ,  by  the  rule  hereunto  an- 
nexed, the  said  order  was  made  a  rule  of  this  honourable  court. 

3.  On  the day  of ,  a.d. ,  the  said  A.  A.  did  publish 

his  award  in  writing  between  the  said  parties  in  the  said  cause,  a  true 
copy  of  which  said  award  is  hereunto  annexed,  marked  (B). 

Sworn  [&c.  ante,  856.]  D.  A. 


68.  Rule  Nisi  to  set  aside  Award  {b). 

In  the  Q.  B. 

,  the day  of ,  185~. 

A.  "J     Upon  reading  the  rule  made  in  this  cause  on ,  the 

V.  fday  of ,  the  affidavit  of  D.  A.  gentleman.  It  is  ordered  that 

B.  J  the  plaintiff,  upon  notice  of  this  rule  to  be  given  to  his  attorney, 

shall  upon  ,  the  day  of instant,  show  cause  why  the 

award  made  between  the  parties  should  not  be  set  aside  on  the  follow- 
ing grounds,  &c.  [here  state  the  grounds  (c)  ],  and  that  in  the  mean- 
time proceedings  be  stayed. 

Upon  the  motion  of  Mr. .  By  the  Court. 


69.  Award  where  Award  sent  bach  to  Arbitrator  for  Reconsideration, 
and  he  confirmed  the  Award (d). 

Whereas  by  an  order  of  nisi  prius  made  on  the  trial  of  a  cause  in 
which  A.  B.  was  the  plaintiff  and  C.  D.  the  defendant,  it  was  ordered 
that  the  said  cause,  and  all  matters  in  difference  between  the  said  par- 
ties, should  be  referred  to  the  award  of  me  A.  A.  of :  And  whereas 


(a)  As  to  this  affidavit,  see  2  Pr.  10th  ed.  1617.     If  there  is  no  cause  in 
court,  omit  the  title  of  the  cause. 

(6)  See  as  to  this  rule,  2  Pr.  10th  ed.  1617. 

(c)  The  grounds  must  be  stated :  r.  169,  H.  T.  1853 ;  2  Pr.  10th  ed.  1617. 

(rf)  See  as  to  this,  2  Pr.  10th  ed.  1618,  1620. 
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I  the  said  A.  A.  did,  pursuant  to  the  said  order,  on ,  make  and 

publish  my  award  in  writing  pursuant  to  the  said  order  :  And  whereas 

by  a  rule  of  the  court  of ,  made  on  ,  it  was  ordered  that  it 

should  be  referred  back  to  me  the  said  arbitrator  to  reconsider  the 
amount  of  the  damages  awarded  by  me  to  the  plaintiff  in  the  said  cause, 
and  that  the  costs  of  the  further  reference  and  award  should  be  in  my 
discretion  :  Now  I  the  said  A.  A.,  having  taken  upon  myself  the  bur- 
then of  this  further  reference,  and  having  heard  and  duly  considered 
the  evidence,  allegations  and  proofs  further  made  and  adduced  by  the 
said  parties,  and  having  in  pursuance  of  the  said  rule  reconsidered 
the  amount  of  the  said  damages,  do  hereby  award  and  declare  that  I 
find  no  reason  to  alter  the  amount  of  the  said  damages,  and  I  do  con- 
firm my  former  award  and  direct  it  to  stand  as  to  the  said  damages  : 
And  I  further  award  and  order  that  the  said  C.  D.  shall  pay  and  bear 
the  costs  of  this  my  second  award,  and  also  pay  to  the  said  A.  B.  his 
costs  of  the  further  refwence.     In  witness  whereof  I  have  hereunto  set 

my  hanl,  the day  of ,  a.d. . 

Witaess,  W.  W.  A.  A. 


70.  Award  where  Award  sent  hack  to  Arbitrator  to  be  amended,  and 
amended  accordingly  (a). 

"Whereas  by  a  rule  of  the  court  of ,  made  the day  of 

last,  it  was  ordered  that  my  award,  made  the daj'  of ,  a.d. 

,  should  be  referred  back  to  me  to  reconsider  and  amend  the 

same,  and  I,  the  within-named  arbitrator  having  reconsidered  ray  said 
award  already  made  herein,  do  hereby  award  that  the  same  ought 
to  be  amended  by  [&c.  state  in  what  respect  the  award  ought  to  be 
amended'}  ;  and  I  award  and  direct  that  the  following  amendment  be 
made,  that  is  to  say,  that  [&c.  state  the  amendment.'} 


(a)  See  as  to  referring  back  matters  to  the  arbitrator,  and  his  award 
thereon,  2  Pr.  10th  ed.  1618,  1620. 


CHAP.  II.] 


CHAPTER  II. 

COMPULSORY  ARBITRATION  (a). 


1.   Affidavit  to  obtain  an  Order,  on  part  of  Defendant,  under  the 
C.  L.  P.  Act,  1854,  Sect.  3,  to  compel  a  Reference  to  Arbitration. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant 

I,  D.  A.  of ,  the  above-named  plaintiff  \or  "  defendant,"  or 

"  the  attorney  in  tlus  action  for  the  above-named  plaintiff  (or  '  de- 
fendant')"] make  oath  and  say  as  follows,  that  is  to  say : — 

1.  The  matters  in  dispute  in  this  action  consist  wholly  [or  "in 
part"]  of  matters  of  mere  account,  which  cannot  be  conveniently  tried 
in  the  ordinary  way. 

2.  {Here  state  concisely  the  nature  of  the  claim  and  of  the  defence 
set  up,  and  other  facts  showing  thai  the  cause  ought  to  be  referred.'] 

3.  [If  the  application  be  made  by  the  defendant,  it  will  be  asweU  to 
swear  to  a  defence  on  the  meriis  thus:  "  I  am  advised  and  believe  {or 
if  sworn  by  the  attorney  say,  "  instructed  and  believe")  that  I  {or 
"  the  defendant")  have  (or  "  has")  a  good  defence  to  this  action  on 
the  merits."] 

Sworn  [&c.  a«  ummI,  see  ante,  856.] 


2.  Summons  to  show  Cause  why  Matters  in  Dispute  should  not  be 
rrferred. 

{Formal parts  as  usual]  "  to  show  cause  why  the  matters  in  dispute 
in  this  action  should  not  be  referred  to  the  certificate  [or  '  award']  of 
one  of  the  masters  of  this  court  {or  '  the  judge  of  the  county  court  of 

,'  or  '  an  arbitrator']  under  the  provisions  in  that  behalf  in  the 

Common  Law  Procedure  Act,  1854,  with  all  powers  as  to  certifying, 
amendment  and  otherwise  of  a  judge  at  nisi  prius,  and  why  the  costs 
of  the  cause  should  not  abide  the  event,  and  the  costs  of  the  reference 
be  in  the  discretion  of  the  master  {or  '  county  court  judge,'  or  *  arbi- 
trator'], and  why  such  order  should  not  be  made  as  to  the  terms  of 
such  reference,  and  as  to  costs  and  otherwise  in  the  premises,  as  may 
be  deemed  right  and  reasonable." 

[An  order  may  be  readily  framed  from  the  terms  of  the  summons.'] 


(a)  See  as  to  this  arbitration  in  general,  2  Pr.  10th  ed.  1634.  It  was 
held  in  the  recent  case  of  Pellatt  v.  Markwell,  30  L.  T.  Rep.  278,  that  the 
court  would  not  compel  a  reference,  unless  it  be  sworn  that  it  cannot  be 
conveniently  tried  by  a  jury  in  tlie  ordinary  way. 

QQ 
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3.  Judge's  Order  thereon. 


% 


.  action  [or  "the  matters  in  difference  in  this  action  between  the 
J).  S  parties"]  be  refeiTed  to  the  award  [or  "  certificate"]  of  C  C. 
esquire,  one  of  the  masters  of  this  court  [or  "  C.  C,  esquire,  the  judge 

of  the  county  court  of ,"  or  "  C.  C.,  esquire,  barrister  at  law"], 

and  that  the  said  master  \or  "judge,"  or  "arbitrator"]  shall  have  all 
the  powers  as  to  certifying  and  amendment  of  a  judge  at  nisi  prius : 
And  I  further  order  that  the  costs  of  this  action  to  be  taxed  shall  abide 
the  event  of  the  certificate  {or  "  award"],  and  that  the  costs  of  the 
reference  and  certificate  {or  "award"]  shall  be  in  the  discretion  of 
the  said  master  {or  "judge,"  or  "arbitrator"],  who  maj'  direct  to  and 
by  whom  and  in  what  manner  the  same  shall  be  paid :  And  I  further 
order  that  the  parties  shall  produce  before  the  said  master  [or  "judge," 
or  "  arbitrator"]  all  such  books,  deeds,  papers  and  writings  in  their  or 
either  of  their  custody  or  power  as  the  said  master  {or  "judge,"  or 
"arbitrator"]  shall  require :  And  I  further  order  that  neither  the  plain- 
tiff'nor  the  defendant  shall  bring  or  prosecute  any  action  or  suit  at  law 
or  in  equity  against  the  said  master  {or  "judge,"  or  "arbitrator"], 
and  that  if  either  party  shall  wilfully  delay  or  prevent  the  said  master 
{or  "judge,"  or  "arbitrator"]  from  making  his  certificate  {or  "an 
award  herein"],  such  party  shall  pay  such  costs  to  the  other  as  the 
court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"]  or  a  judge  shall  think 
reasonable  and  just :  And  I  further  order  that  this  order  shall  and  may 
be  made  a  rule  of  the  court  of  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas"], 
if  the  same  court  shall  so  please.     Dated . 


4.  Avmrd  under  the  Order  (a). 

Whereas  by  an  order  made  by  the  Honourable  Mr.  Justice  {or 

"Baron"] ,  dated  ,  in  an  action  pending  in  her  majesty's 

court  of  Q.  B.  ["C.  P."  or  "Exch.  of  Pleas"],  wherein  A.  B.  was 

filaintiff"  and  C.  D.  was  defendant,  it  was  jordered  that  the  said  action 
or  "  the  matters  in  difference  in  the  said  action  between  the  said  par- 
ties"] should  be  referred  to  the  awai-d  {or  "  certificate"]  of  me  the 

undersigned  C.  C,  one  of  the  masters  of  the  said  court  of [or 

"  the  judge  of  the  county  court  of ,"  or  "  barrister  at  law," 

as  the  case  may  be],  and  that  I  should  have  all  the  powers  as  to 
certifying  and  amendment  of  a  judge  at  nisi  prius,  and  that  the  costs 
of  the  action  to  be  taxed  should  abide  the  event  of  the  award  {or 
"  certificate"],  and  the  costs  of  the  reference  should  be  in  my  discre- 
tion, and  that  I  might  direct  to  whom,  by  whom,  and  in  what  manner 
the  same  should  be  paid :  And  I  the  said  C.  C  do  hereby  certify, 
award,  order  and  finally  determine  the  said  action  in  favour  of  the  said 
defendant,  and  find  the  several  issues  joined  in  the  said  action  for  and 
in  favour  of  the  said  defendant  (a) :  And  I  do  further  certify,  award 
and  direct  that  the  costs  of  the  said  reference  and  of  the  award,  to  be 
taxed  by  one  of  the  masters  of  the  court  of ,  be  paid  by  the  plain- 
tiff" to  the  defendant,  and  that  the  said  costs  form  part  of  the  increased 
costs  in  this  cause.  In  witness  whereof  I  have  hereunto  set  my  hand 
the day  of ,  a.d.  185 — . 

(a)  Where  an  action  in  which  there  are  several  issues  is  referred,  the  ar- 
bitrator should  not  certify  for  a  general  award  only,  but  should  dispose  of 
each  issue  :  {Holland  v.  Judd,  30  L.  T.  Rep.  275.) 
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6.  Judgment  for  Plaintiff  on  an  Award  where  there  liave  been 
Pleadings  (a). 

[Proceed  setting  out  all  the  pleadings  as  far  as  they  Iiave  gone,  and 

then  thus:^  And  afterwards  on ,  by  an  order  made  in  this  action 

by  the  Honourable  Mr.  Justice  [or  "  Baron"] ,  in  pursuance  of 

the  3rd  sect,  of  the  C.  L.  P.  Act,  1854,  that  the  matters  in  dispute  in 
this  action  should  be  referred  to  [&c.  set  out  the  operative  parts 
of  the  order  as  done  in  the  award,  supra,  No.  4,  or  as  the  case  may 

ret/uire],  and  the  said  C.  C.  afterwards  on  ,  pursuant  to  the  said 

order,  made  his  certificate  [or  "award"],  and  thereby  certified  [or 
"  awarded"],  tliat '  &c.  set  out  the  operative  part  of  the  award.  Con- 
clude thus:]  Therefore  it  is  considered  that  the  plaintiff  recover  against 

the  defendant  the  said  £ ,  and  also  £ for  his  the  plaintiff's 

costs  of  suit. 

[Insert  t/ie  usical  marginal  note  as  directed  at  foot  of  the  form, 
ante,  241.] 


6.  Writs  of  Execution  thereon  (b). 

The  same  as  in  ordinary  cases  of  execution  on  a  judgment,  see  ante, 
''Fieri  Facias" — "  Capias  ad  Satisfaciendum" — "  Elegit.^' 


7.  Writs  of  Execution  where  the  Court  or  a  Judge  decides  on  Matters 
of  Account  (c). 

[The  same  as  in  ordinary  cases  of  execution  on  a  Judf/ment  (d),  ex- 
cept that  instead  of  the  writ  statina  the  money  to  be  levied  as  having 
been  recovered  by  a  judgment,  ana  omitting  the  direction  to  levy  in- 
terest, say]  £ ,  which  by  a  rule  of  our  Court  of  Queen's  Bench 

[or  "  C.  P."  or  "  by  an  order  of  Sir ,  knight,  one  of  our  justices 

of  our  Court  of  Queen's  Bench,"  or  "  C.  P."  or  "one  of  the  barons 

(a)  Judgment  must  be  signed  on  the  award  in  order  to  have  execution  on 
it,  and  this  notwithstanding  the  form  of  execution  prescribed  by  the  R.  M.  V. 
1854:  (see  Kendil  v.  Merrett,  18  Com.  B.  173.)  There  does  not  appear  to  be 
any  necessity  for  obtaining  a  judge's  order  for  leave  to  sign  such  judgment. 

\b)  The  judges  in  M.  V,  1854,  prescribed  the  following  form  of  a  writ  of 
execution  where  matter  of  account  is  referred  to  and  decided  on  by  an  arbi- 
trator, officer  of  the  court,  or  county  court  judge,  viz.: — "The  same  as 
directed  in  the  preceding  form,  but  instead  of  stating  the  levy  to  be  of  money 

ordered  by  a  rule  or  order  to  be  paid,  say,  £, ,  which  by  an  award  [or 

'  certificate']  dated  the day  of ,  18 —  (date  of  award  or  certificate), 

made  by  E.  F.,  esquire,  an  arbitrator  appointed  by  the  parties  [or  '  by  E.  F., 
esquire,  one  of  tlie  masters  (or  other  officer,  naming  his  office)  cf  our  court  of 

,'  or  '  by  E.  F.,  esquire,  the  judge  of  the  county  court  of ,'   as  the 

case  may  be],  pursuant  to  the  third  section  of  the  Common  Law  Procedure  Act, 
1854,  was  awarded  [or  '  certified']  to  be  due  and  payable  from  the  said  C.  D. 
to  ['  the  said']  A.  B."  But  it  will  be  seen  from  the  decision  of  the  court  of 
C.  P.,  in  Kendil  v.  Merrett,  18  Com.  B.  173,  that  this  form  does  not  dispense 
with  the  signing  of  judgment  or  obtaining  a  rule  or  order  under  the  1  &  2 
Vict  c.  JIO,  s.  18,  and  it  follows  that  the  form  cannot  be  made  use  of. 

(c)  This  form  is  prescribed  by  R.  M.  V.  1854.  See  the  3rd  sect  of  the 
C.  L.  P.  Act,  1854,  2  Pr.  10th  ed.  1634. 

(d)  As  to  the  forms  of  execution  in  ordinary  cases,  see  ante,  286  to  339. 

qq2 
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of  oar  Exchequer,"  as  the  case  may  be'\,  dated  the day  of , 

18 — ,  made  in  pursuance  of  the  third  section  of  "  The  Common  Law 
Procedure  Act,  1854,"  in  an  action  commenced  in  our  said  Court  of 

,  at  the  suit  of  A.  B.  [or  "  the  said  A.  B.,"  if  before  mentioned] 

against  the  said  C.  D.,  was  ordered  to  be  paid  hy  the  said  C.  D.  to 
the  said  A.  B.  [as  the  case  may  be,  following  the  terms  or  substance 
of  the  rule  or  order.  If  costs  were  ordered  to  be  paid,  then  the 
direction  to  levy  them  may  be  thus:  "together  with  certain  costs  in  the 
said  rule  (or  "  order"^  mentioned,  which  said  costs  were  afterwards, 

on  the day  of ,  18—,  taxed  and  allowed  by  our  said  Court  of 

at  £ ."     Jf  the  rule  or  order  directs  that  interest  shall  be 

paid,  then  the  direction  to  levy  it  may  be  thus :  "  together  also  with 

interest  on  the  said  sum  of  £ at  the  rate  of  £ per  centum  from 

the  said day  of ,  18 — ,"  as  the  case  may  be,  Ojccording  to  the 

rule  or  order.'] 

8.  Special  Case  for  the  Opinion  of  the  Court  under  Section  4  of 
C.  L.  P.  Act,  1854(a),  where  the  Allowance  or  Disallovcance  of 
a  particular  Item  or  Items  depends  on  a  Question  oj  Law(b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.  plaintiff  and  C.  D.  defendant. 

The  following  case  is  stated  for  the  opinion  of  the  court,  under  a 

rale  of  the  court  [or  "  an  order  of  the  Honourable  Mr.  Justice ," 

or  "Baron "J,  dated  the day  of ,  18 — ,  made  pursuant 

to  the  fourth  section  of  the  Common  Law  Procedure  Act,  1854.  [Hei-e 
state  the  material  facts  of  the  case  bearing  upon  the  question  of  law 
to  be  decided^] 

The  question  [or  "questions"]  for  the  opinion  of  the  court  is  [or 
"  are"] : 

1st.  Whether  [^c] 

2nd.  Whether  [^c] 


9.  Issue  to  be  tried  by  a  Jury  where  the  Court  or  a  Judge  has  directed 
it,  under  Section  i  of  the  C.  L.  P.  Act,  1854  (a),  where  the  Allow- 
ance or  Disallowance  of  a  particular  Item  or  Items  depends  on  a 
Question  of  Fact  (b). 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of ,  18 —  (date  of  issue  when  delivered 

by  the  plaintiff.) 

(venue.)     A.  B.,  by his  attorney,  sues  C.  D.,  and  the 

plaintiff  [or  "  defendant"]  affirms,  and  the  defendant  [or  "  plaintiff"] 
denies  that  [&c.  here  state  the  question  of  fact  to  be  tried  as  directed 
by  the  court  or  judge.  In  some  cases  it  may  be  advisable  to  state  an 
inducement  before  stating  the  question  in  dispute.  If  there  be  more 
than  one  question  to  be  decided,  state  it  thus:  "  and  the  saiJ  plaintiff 
(or  'defendant')  also  affirms,  and  the  defendant  (or  'plaintiff')  also 
denies,  that,"  ^c]    And  it  has  been  ordered  by  the  court  [or  "  by  the 

Honourable  Mr.  Justice ,"  or  "  Baron  "],  that  the  said 

question  [or  "questions"]  shall  be  tried  by  a  jury  :  Therefore  let  the 
same  be  tried  accordingly. 

(a)  See  this  enactment,  2  Pr.  10th  ed,  1634. 
(6)  This  form  is  preEcribed  by  R.  M.  V.  1854. 
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10.  Postea  thereon. 

The  same  as  in  ordinary  cases,  except  that  there  is  no  assessment  of 
damages  (a). 


11.  See  as  to  the  form  cf  a  Special  Case  stated  by  an  Arbitrator 
under  Sect.  6  of  the  C.  L.  P.  Act,  1864,  ante,  883 ;  and  see  2  Pr. 
10th  ed.  1599. 


12.  Postea,  where  the  Judge  upon  tfie  TMal  of  an  Issue  in  Fact  before 
him  under  Sect.  1  directs  an  Arbitration  as  to  Part  of  the  Claim 
under  Sect.  6  of  the  C.  L.  P.  Act,  1854  (a). 

[Proceed  as  in  the  above  prescribed  form  of  postea,  Nos.  4  or  5,  as 
the  case  may  be,  to  the  statement  of  the  appearance  of  the  parties  at 
the  trial  inclusive,  and  then  proceed  thus  :\  And  as  to  tlie  plaintiflp's 

claim  in  the count  of  the  declaration  within  mentioned  [as  the 

case  may  be],  it  appears  to  the  said  judge  [or  "  baron"]  that  the 
questions  arising  thereon  involve  matter  of  account  which  cannot 
conveniently  be  tried  before  him  ;  and  hereupon  the  said  judge  [or 

"baron"]  orders  that  the  plaintiff's  claim  in  the  said count  in 

the  declaration  mentioned  be  referred  to  E.  F.  of ,  esquire,  an 

arbitrator  appointed  by  the  said  parties  [or  "  to  J5.  F.  esquire,  being 
one  of  the  masters  of  the  court  of  Q.  B."  or  "  C.  P."  or  "  Exch.  of 
Pleas"  {or  other  officer  of  the  court,  stating  his  office),  or  "^to  E.  F. 

esquire,  being  the  judge  of  the  County  Court  of "],  upon  the 

terms  that  [&c.  set  Jorth  the  terms  cf  the  order'],  and  that  the  said 
judge  [or  "baron"]  decides  each  of  the  said  issues,  except  those 

relating  to  the  said  count  of  the  declamtion,  in  favour  of  the 

plaintiff  [or  the  statement  of  the  decision  may  be  in  the  affirmative  or 
negative  words  of  the  issue,  as  for  example,  thus :]  And  the  said 
judge  [or  "  baron"]  as  to  the  first  issue  within  joined  decides  that  the 

defendant  is  guilty  as  within  in  the count  of  the  declaration 

alleged,  and  as  to  the  second  issue  within  joined  the  said  judge  [or 
"baron"]  decides  that  the  defendant  did  not  commit  the  acts  within 

in  the count  of  the  declaration  alleged  by  the  plaintiff's  leave : 

And  the  said  judge  [or  "baron"]  assesses  the  damages  of  the  plaintiff 

on  occasion  of  the  premises  within  in  the count  of  the  declaration 

complained  of,  over  and  above  his  costs  of  suit,  to  £ [omit  the 

assessment  of  damages,  if  none  made]  :  Therefore  &c. 


(a)  This  form  is  prescribed  by  R.  M.  V.  1854. 


(    894    ) 


BOOK  XIV. 

THE  RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854. 


1.  Order  that  Inquiries  be  made  into  Matters  of  Complaint  (a). 

in  the  Common  Pleas. 

In  the  matter  of  the  complaint  of  ^.  B.  \or 

"  of  the  Company"]  against  the 

Company. 
It  is  ordered  that  C.  D.  esquire,  engineer  [or  as  the  case  may  fte], 
do  forthwith  make  such  inquiries  into  the  matter  of  this  complaint  as 
may  be  necessary  to  enable  the  court  [or  "  the  Honourable  Mr.  Jus- 
tice   "1  to  determine  the  same,  and  do  report  thereon  to  the  court 

[or  "  to  the  said  Mr.  Justice  "]  on  or  before  the  day  of 

next.    Dated  this day  of ,  185—. 


2.  Writ  of  Iiytatction  (b). 

Victoria  [&c.  see  ante,  886,  No.  65],  To  the company,  their 

agents  and  servants,  and  every  of  them,  greeting:  Whereas  A.  B.  [or 

"  the company"]  hath  lately  complained  before  us  in  our  Court 

of  Common  Pleas  at  Westminster  of  a  violation  and  contravention  by 
you  the  said  Company  of  The  Railway  and  Canal  Traffic  Act,  1854, 
that  is  to  say  in  [state  the  act  or  omission  complained  of] :  And 
•whereas  upon  the  hearing  of  such  complaint  the  same  hath  been  found 
to  be  true,  we  do  therefore  strictly  enjoin  and  command  you  the  said 

company  and  your  agents  and  servants,  and  every  one  of  you, 

that  you,  and  every  one  of  you,  do  from  henceforth  altogether  abso- 
lutely desist  from  [state  the  matter  for  the  injunction  where  an  act 
done  is  complained  of,  or  "that  you  and  every  one  of  you  forthwith 
do"  state  the  matter  for  the  injunction  where  an  omission  is  com- 
plained of]  until  our  said  court  shall  make  order  to  the  contrary. 
Witness  Sir  Alexander  Edmund  James  Cockbum,  knight,  at  West- 
minster, the day  of ,  in  the  year  of  our  Lord . 


(a)  This  form  is  given  by  r.  2,  C.  P.,  H.  1855:  (see  2  Pr.  10th  ed.  1677.) 
The  rule  directs  that  the  order  shall  be  in  the  above  form,  or  to  the  like 
effect 

(6)  This  form  is  given  by  r.  5,  C.  P.,  H.  1855,  which  directs  that  every 
writ  of  injunction  shall  be  in  this  form  or  to  the  like  effect :  (see  2  Pr.  10th 
ed.  1677.) 


BOOK  XIV.]    The  Railway  and  Canal  Traffic  Act,  1854.    895 

3.  Order  directing  the  Company  to  pay  Money  (a). 

lu  the  Common  Pleas. 

In  the  matter  of  the  complaint  of against 

the Company, 

It  is  ordered  that  the  said  company  do  pay  to  the  said 

[or  "  into  court,  to  abide  the  ultimate  decision  of  the  court  in  the 
matter  of  the  said  complaint,"  or  "to  the  use  of  her  majesty"]  the 

sum  of  £ for  every  day  after  the  day  of instant  that 

the  said  company  shall  fail  to  obey  a  certain  writ  of  injunction  dated 
this  day,  and  issued  against  the  said  company  at  the  instance  of  the 
said .    Dated  this dav  of ,  186 — . 


(a)  This  form  is  given  by  r.  6,  C.  P.,  H.  1855,  which  directs  that  the  order 
shall  be  in  the  above  form  or  to  the  like  efiect:  (see  2  Fr.  10th  ed.  1677.) 


(    896    ) 


ADDENDA  OF  FORMS. 


1.  Postea  in  Action  at  Suit  of  Personal  Representative  for  causing 
Deceased's  Death  by  accidental  Injury. 

[  Commence  the  postea  as  usual,  see  the  forms,  ante,  222,  223  ;  state 
the  finding  of  the  jury  thus]  :  And  a  jury  of  the  within  county  being 
summoned  also  come,  who  being  sworn  to  try  the  matters  in  question 
between  the  said  parties  upon  their  oath  say,  that  the  defendants  are 
guilty  of  the  acts  within  complained  of  [if  any  other  plea  besides  not 
guilty,  then  state  a  finding  accordingly]  :  And  they  assess  the  damages, 
which  they  think  proportioned  to  the  injui-y  resulting  from  the  death 
of  the  within-mentioned  F.  D.  as  within  complained  of,  at  the  sum  of 

£ over  and  above  the  plaintiff's  costs  of  suit  in  this  behalf:  And 

they  give  £ ,  parcel  of  the  said  £ ,  to  the  within-mentioned 

plaintiff;  £ ,  other  parcel  thereof,  to  the  within-mentioned  W.  D.  • 

£ other  parcel  thereof,  to  the  within-mentioned  H.  D.,  and  £ , 

the  residue  thereof,  to  the  within-mentioned  J.  D.    Therefore  &c. 


2.  Fi.  Fa.  for  an  Executor  or  Administrator  on  a  Judgment  ob- 
tained by  Plaintiff,  since  deceased,  and  a  Suggestion  entered  for 
the  Executor  or  Administrator  having  Execution  on  it. 

[Proceed  as  in  the  ordinary  forms  of  fi.fa.  upon  the  original  judg- 
ment, but  instead  "  of  A.  B.  recovered,"  Sec,  say,  "  A.  B.  lately  de- 
ceased in  his  lifetime  recovered,"  &c.,  and  instead  of  "  awarded  to 
A.  B."  &c.  say,  "  awarded  to  A.  B.  in  his  lifetime,"  Sfc,  to  the  words 
"  on  M'hifh  day  the  judgment  aforesaid  was  entered  up,"  and  then 
thus] :  And  whereupon  it  was  considered  in  our  same  court  that  E.  E. 
executor  of  the  last  will  and  testament  of  the  said  A.  B.  [or  "  admi- 
nistrator of  all  and  singular  the  goods,  chattels  and  credits  which  were 
of  the  said  A.  B.  at  the  time  of  his  death  who  died  intestate"]  should 

have  execution  against  the  said  C  D.  of  the  said  £ and  interest 

aforesaid  according  to  the  force,  form  and  effect  of  the  said  recovery, 
and  we  further  command  you  that  you  have  that  money  and  interest 
before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "before  the 
Sarons  of  our  Exch."]  at  Westminster  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  E.  E.  as  executor  [or  "adminis- 
trator"] as  aforesaid,  and  that  ye  do  [&c.  conclude  as  in  the  ordinary 
form  of  fi.fa.] 


3.  Writ  of  Summons  against  an  Incorporated  Banking  Company  in 
order  to  enforce  the  Provisions  of  the  7^8  Vict.  c.  Ill,  a.  7. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  the Com- 
pany, established  in  pursuance  of  an  act  of  parliament  made  and  passed 
in  the  7th  year  of  the  reign  of  his  late  majesty  King  George  the  Fourth, 
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intituled  "  An  Act  for  the  better  regulating  Co-partnerships  of  certain 
Bankers  in  England,  and  for  amending  so  much  of  an  Act  of  the  39tb 
and  40th  Years  of  the  Reign  of  his  late  Majesty  King  George  the 
Third,  intituled  '  An  Act  for  establishing  an  Agreement  with  the 
Governor  and  Company  of  the  Bank  of  England  for  advancing  the 
sum  of  3,000,000/.  towards  the  Supply  for  the  Service  of  the  Year 
1800,'  as  relates  to  the  same,"  for  the  purpose  of  carrying  on  the  trade 
or  business  of  bankers  in  England,  and  cairying  on  such  trade  or 

business  at ,  in  the  county  of ,  and  being  such  a  company  or 

body  as  is  subject  to  the  provisions  of  an  act  of  parliament  made  and 
passed  in  the  8th  year  of  our  reign,  intituled  "  An  Act  for  facilitating 
the  Winding  up  the  Affairs  of  Joint-Stock  Companies  unable  to  meet 
their  pecuniarj'  Engagements,"  greeting:  We  command  you,  that 
■within  one  calendar  month  next  after  service  hereof,  pursuant  to  the 
last-mentioned  act  of  parliament,  you  do  cause  an  appearance  to  be 

entered  for  you  in  our  court  of at  Westminster,  in  an  action  at  the 

suit  of  y.  /. ;  and  take  notice,  that  in  default  of  your  so  doing  the  said 
J.  I.  may  proceed  therein  to  judgment  and  execution ;  and  you  are 
hereby  informed,  that  an  affidavit  of  the  said  J.  I.,  that  the  sum  of 
230/.  IS  justly  due  to  the  said  J.  I.  from  you  the  said  company,  and  of 
such  other  matters  as  is  required  by  the  said  act,  hath  been  filed  in  the 
proper  office  according  to  the  provisions  of  the  said  last-mentioned  act, 
and  that  unless  within  one  calendar  month  next  after  such  service  hereof 
you  pay,  secure  or  compound  for  such  debt  to  the  satisfaction  of  the 
said  J.  I.,  or  make  it  appear  to  the  satisfaction  of  one  of  the  judges  of 
the  said  court  that  it  is  the  intention  of  you  the  said  company  to  defend 
this  action  upon  the  merits,  and  within  one  calendar  month  next  after 
such  service  hereof  cause  an  appearance  to  be  entered  for  you  in  the 
said  court  to  such  action,  you  will  be  deemed  to  have  committed  an  act 

of  bankruptcy  from  the  time  of  the  service  hereof.     Witness  , 

knight,  at  Westminster,  the day  of ,  a.d. . 

N.B. — This  writ  is  to  be  served  within  four  calendar  months  from 
the  date  hereof,  includiug  the  day  of  such  date,  and  not  afterwards. 


qq6 


INDEX. 


A. 

Abatement,  pleas  in  and  proceedings  on. 

of  nonjoinder  of  co-defendant,  4.37. 

affidavit  of  truth  of,  438. 

replication,  &c.  to  plea  of  nonjoinder,  denying  joint  contract,  439. 

casseter  breve,  entry  of,  440. 

commencement  of  declaration  after  plea  of  nonjoinder,  440. 

issue  on  plea  in,  440. 

postea  in,  440. 

judgment  for  plaintiff  after  verdict,  240. 

the  like,  for  defendant,  246,  440. 

judgment  on  demurrer  in,  440. 

execution,  same  as  usual — see  the  different  titles  of  writs  of. 
Abode  of  attorney. 

statement  of,  on  writ  of  summons,  41 ;  on  writ  of  execution,  293. 
Abode  of  articled  clerk. 

notice  of,  to  be  left  at  master's  office,  8  ;  entry  of  place  of,  in  judge's 
book,  9. 
Abode  of  plaintiff. 

statement  of,  on  writ  of  summons,  41 ;  proceedings  to  ascertain,  69 ; 
declaration  of,  by  attorney,  69. 
Abode  of  defendant. 

summons,  &c.  to  set  aside  appearance  for  false  description  of,  51. 
Abroad. 

writ  of  summons,  where  defendant  is  out  of  jurisdiction,  46,  47. 

notice  of,  48. 

affidavit  to  obtain  leave  to  proceed,  62,  63. 

order  for  liberty  to  proceed,  65. 

proof  of  debt  before  master,  65. 

judgment  on,  66. 

examination  of  parties  and  witnesses  when  out  of  jurisdiction,  168 
to  187.     See  "  Evidence." 
Absconding  debtor,  arrest  of,  and  proceedings  on. 

affidavit  by  creditor  to  obtain  warrant  from  a  commissioner  in  bank- 
ruptcy or  county  court  judge,  where  no  action  pending,  419. 

the  like,  where  action  pending,  420. 

the  like,  by  a  third  person,  420. 

affirmation  of  debt,  &c.  by  Quaker,  856. 

warrant  for  arrest,  421. 

writ  of  capias,  422. 

bail-bond,  422. 

assignment  of,  423. 

summons  of  judge  to  set  aside  warrant,  424. 

the  like,  by  judge  of  county  court,  or  by  commissioner,  424. 

affidavit  in  support  of,  424. 

order  on,  425. 
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Abscon''ing  debtor,  arrest  of,  and  proceedings  on — continued. 
summons  to  discharge  defendant  out  of  custody,  425. 
affidavit  in  support  of,  425. 
order  on,  425. 
Absolute,  rule,  842,  843. 
Abuttals,  statement  of.  in  declaration,  87. 

Accedas  ad  curiam,  writ  of,  569 ;  return  to,  570  ;  procedendo  on,  570. 
Acceptor  of  bills — see  "  Bills  of  Exchanged' 
Accidents,  particulars  in  action  for  death  from,  795  ;  postea  in,  896 ;  fi.  fa. 

in,  896. 
Account  stated,  affidavit  to  hold  to  bail  on,  361  ;  declaration  on,  81. 
Acknowledgment  of  title  to  bar  statute  of  limitations,  513. 
Acknowledgment  of  recognizance  of  bail  in  ejectment,  549. 
Acquittal  of  one  of  several  defendants,  postea  on,  229 ;  judgment  after, 

244,  245. 
Action,  notice  of,  33,  &c. 
Action,  consolidation  of,  761. 
Adding  a  plaintiff  or  defendant,  proceedings  for,  827,  829  ;  amendment  by, 

at  trial,  202. 
Adding  of  bail,  393  to  397.     See  "  Bail  in  Toum." 
Address — see  "  J  bode." 

Administrators — see  ^^  Executors  and  Administrators." 
Admission  of  attornies,  8.     See  "  Attorney," 
Admission  to  prosecute  or  defend  for  infant,  689. 
Admission  to  sue  in  forma  pauperis,  705. 
Admission  of  documents. 

notice  requiring  opposite  party  to  admit,  131. 

admission  thereunder,  134. 

affidavit  of  signature  of  admission  made  under  such  notice,  where  made 

in  deponent's  presence,  134. 
the  like,  where  deponent  not  present,  135. 

admission  by  party  of  documents  otherwise  than  under  notice,  135. 
mutual  admissions  of  documents,  and  to  read  copies,  &c.,  135. 
certificate  of  judge  that  refusal  to  admit  was  reasonable,  203. 
Adverse  claims -see  "  Interpleader." 
Affidavits  in  general. 

general  form  of,  when  sworn  by  one  of  the  parties  in  an  action,  853. 
the  like,  when  sworn  by  one  or  more  deponents,  855. 
affinnation  instead  of  an  oath,  856. 
form  of  jurat,  856. 
sworn  in  court,  856. 
sworn  before  a  judge,  856. 
sworn  at  master's  office,  856. 
s\}rorn  before  commissioner  in  England,  857. 
sworn  before  commissioner  in  Scotland  or  Ireland,  857. 
sworn  before  commissioner  in  bankruptcy,  857. 
sworn  before  a  judge  or  deputy  judge  of  county  court,  857. 
sworn  before  a  commissioner  by  illiterate  person,  857. 
sworn  by  foreigner  and  interpreted  to  him,  858. 
sworn  before  a  magistrate  in  Scotland,  858. 
Affidavit  of  signature  of  Scotch  magistrate,  858. 
Affidavit  to  hold  to  bail, 
by  plaintiff,  350. 
by  one  of  several  plaintiffs,  352. 
by  a  third  person,  352. 
by  surviving  partner,  353. 
against  surviving  partner,  353. 

by  wife  in  action  on  cause  of  action  before  marriage,  353. 
against  husband  and  wife  on  cause  of  action  against  wife  before  mar- 
riage,  353. 


* 
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Affidavit  to  hold  to  bail — continued. 

by  an  executor,  354. 

by  an  administrator,  S55. 

by  one  of  several  assignees  of  bankrupt,  855. 

by  assignee  of  insolvent  debtor,  355. 

Respecting  real  prof^erty — for  freehold  premises  sold,  356  ;  for  copyhold 
premises  sunendered,  356 ;  for  leasehold  premises  assigned,  &c., 
356 ;  for  rent  of  a  house,  farm  or  land,  &c.  not  reserved  by  deed, 
356 ;  for  rent  of  unfurnished  apartments,  356  ;  for  rent  of  furnished 
apartments,  356 ;  for  use  of  furnished  rooms,  &c.  tiring,  &c.,  356 ; 
for  double  rent,  356 ;  for  use  of  pasture  land  and  eatage  of  grass, 
357;  by  outgoing  tenant  for  improvements,  fixtures,  &c.,  357;  for 
good-will  of  business,  357  ;  for  crops  sold,  357 ;  for  wharfage  and 
warehouse  room,  357  ;  for  standing  of  carriages,  357  ;  for  fines  on 
admission  to  copyhold  premises,  357  ;  for  tolls  on  carriages  passing 
over  bridge,  357 ;  for  tolls  on  goods  brought  into  a  market  and 
weighed,  &c.,  357  ;  for  tolls  on  passing  through  a  turnpike,  and 
weighings,  357  ;  for  tolls  on  cattle  sold  in  a  market  by  farmer  and 
proprietor,  357. 

Respecting  personal  property — for  goods  sold  and  delivered,  858  ;  for 
horses,  cattle,  &c.,  358  ;  for  fixtures,  358  ;  for  stock  sold  and  trans- 
ferred, 358  ;  for  board  and  lodging,  358  ;  the  like,  for  third  persons, 
358 ;  for  board  and  education,  358 ;  for  horse-keep,  stabling,  &c, 
358  ;  for  agistment,  358  ;  for  covering  mares,  358  ;  for  bulling  cows, 

358  ;  for  the  hire  of  horses,  goods,  &c.,  358 ;  for  the  carriage  of  goods 
by  land,  358  ;  for  passage-money,  358;  for  freight,  primage  or  ave- 
rage, 358 ;  for  the  tonnage  of  goods,  359 ;  for  lighterage  of  goods, 

359  ;  for  demurrage,  359  ;  for  money  on  exchange  of  horses,  359. 
For  work  and  fees,  Sfc — for  work  and  materials,  359  ;  for  work  and  ma- 
terials, and  for  journies,  359  ;  for  work  with  horses,  carts,  &c.,  359  ; 
as  domestic  or  other  servant,  359  ;  as  clerk,  359  ;  as  agent  generally, 
359 ;  as  factor  and  agent,  359  ;  as  insurance  broker,  359  ;  for  pre- 
miums of  insurance,  359  ;  as  sailor,  360 ;  as  captain,  360 ;  as  at- 
torney and  solicitor,  360 ;  as  agent,  against  another  attorney,  360  ; 
as  steward  of  a  manor,  360  ;  as  surveyor,  360 ;  as  auctioneer  and 
appraiser,  360 ;  as  messenger,  360 ;  as  schoolmaster,  360 ;  as  apo- 
thecary and  surgeon,  360  ;  as  undertaker  of  funerals,  361. 

Respecting  monies—  money  lent,361 ;  money  paid,  361  ;  money  received, 
361 ;  interest,  361 ;  account  stated,  361. 

Where  there  are  several  causes  of  action — 361. 

On  promissory  notes  — payee  against  maker,  361 ;  the  like,  on  a  note 
payable  on  demand,  362  ;  second  indorsee  against  maker,  3()2 ;  first 
indorsee  against  payee,  362 ;  indorsee  against  indorser,  362. 

On  bills  qf  exchange — drawer  against  acceptor,  362 ;  payee  against 
acceptor,  362 ;  indorsee  against  acceptor,  362 ;  bearer  against  ac- 
ceptor, 362 ;  payee  against  drawer  on  non-acceptance,  362 ;  payee 
against  drawer  on  non-payment,  363 ;  indorsee  against  drawer  on 
non-acceptance,  363  ;  indorsee  against  drawer  on  non-payment,  363 ; 
second  indorsee  against  second  indorser,  363  ;  on  foreign  bill  of  ex- 
change against  drawer,  363. 

On  checks  —  payee  against  maker,  363  ;  bearer  against  maker,  363. 

On  written  instruments  not  under  seal — on  policy  of  insurance,  364  ;  on 
guarantee,  364. 

On  awards — on  award  on  parol  or  written  submission  not  under  seal, 
364 ;  on  umpirage,  364 ;  for  money  awarded  under  order  of  nisi 
prius,  365. 

On  deeds — on  a  deed  generally,  365 ;  for  rent  on  lease,  365  ;  for  arrears 
of  annuity  on  annuity  deed,  365  ;  the  like,  in  another  form,  365  ;  for 
mortgage  money  and  interest,  866  ;  the  like,  by  assignee  of  mort- 
gagee, 366 ;  the  like,  by  assignee  of  a  mortgagee  deceased,  366. 
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Affidavit  to  hold  to  bail — continued. 

On  bonds — on  bond  by  obligee,  366  ;  on  arbitration  bond,  366  ;  on  an- 
nuity bond,  366  ;  on  bond  by  assignee,  367  ;  by  executors  of  a  sur- 
viving  executor  on  a  money  bond,  367. 
On  judgments — on  judgment  of  superior  court,  367;  on  judgment  by 
executor,  367;  against  executor,  on  judgment  by  plaintiff,  after  a 
devastavit,  367. 
On  debt  on  a  statute — on  9  Anne,  c.  14,  for  money  won  at  rouge  et  noir, 

368 ;  the  like,  in  another  form,  368. 
In  actions  for  torts — in  trover  for  a  bill,  368 ;  for  an  assault  and  battery, 
369. 
Affidavit  for  arrest  of  absconding  debtor,  419. 
Affidavit  of  truth  of  plea  in  abatement,  438. 
Affidavit  of  truth  of  plea  puis  darrein  continuance,  442,  443. 
Affidavit  of  execution  of  cognovit  or  warrant  of  attorney,  473. 
Affidavit  of  merits  to  set  aside  judgment  for  want  of  plea,  488,  489. 
Affidavits  in  other  particular  cases — «ee  the  particular  titles. 
Affirmance,  judgment  of,  in  error,  268,  275,  276. 
Affirmance,  judgment  of,  on  appeal,  822. 

Affirmation  instead  of  an  oath  or  affidavit,  856  ;  before  an  arbitrate,  876. 
Agent,  affidavit  to  hold  to  bail  for  work  as,  359. 
the  like,  as  a  factor  and  agent,  359. 
the  like,  as  an  agent  against  an  attorney,  360. 
Agistment,  affidavit  to  hold  to  bail  for,  358 ;  declaration  for,  79. 
Agreement  of  reference,  869.     See  "Arbitration.^' 
Agreement  between  parties  to  try  questions  of  fact  without  pleadings,  427 ; 

the  like,  as  to  questions  of  law,  431. 
Agreement,  inspection  of,  discovery  of,  stamping  of — see  "  Inspection" — 

*'  Discovery" — "  Stamping" — '*  Notice  to  produce.'" 
Alias  distringas,  569. 
Alias  fi.  fa.,  300. 
ca.  sa.,  332. 
Allocatur  exigent,  708. 
Allocatur  of  master,  30. 

notice   of,   after  decision  on  interpleader  issue,  785.     See  further 
"  jittachment." 
Allowance  of  bail,  259.     See  "  BaU  to  the  Action  in  Town." 
Amendment. 

summons  to  obtain  order  to  amend  misnomer  in  declaration,  826. 
affidavit  in  support  of,  826. 
rule  to  amend  in  Q.  B.  or  Exchequer,  826. 
order  for  amendment  when  made  at  trial,  202. 
written  consent  of  party  to  be  joined  as  co-plaintiff,  826. 
affidavit  to  obtain  order  before  trial  for  joining  a  party  as  co-plaintiff 
where  no  notice  by  defendant  of  nonjoinder  and  no  plea  in  abatement 
for,  827. 
summons  for  adding  a  party  as  plaintiff,  827. 
order  thereon,  827. 

consent  of  co-plaintiff  to  be  struck  out  from  action,  827. 
affidavit  to  obtain  order  before  trial  for  striking  out  a  party  as  co- 
plaintiff,  828. 
summons  and  order  thereon,  828. 
notice  by  defendant  before  plea  that  he  objects  to  nonjoinder  of  party 

who  ought  to  have  been  joined  as  plaintiff,  828. 
affidavit  to  amend  by  adding  a  name  of  a  party  as  co-plaintiff  without 
an  order,  where  defendant  has  given  notice  of  nonjoinder,  or  has 
pleaded  it,  829. 
affidavit  to  obtain  an  order  before  trial  for  striking  out  name  of  a 

defendant  joined  in  action  ex  contractu,  829. 
summons  and  order  thereon,  329. 
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Ancestor— see  "  Heir." 

Annuity  bond,  affidavit  to  hold  to  bail  on,  366. 

Annuity  deed,  affidavit  to  hold  to  bail  for  arrears  of  annuity  on,  365. 

Apartments. 

affidavit  to  hold  to  bail  for  rent  of,  356. 
the  like,  of  furnished  apartments,  356. 
declaration  for  rent  of  unfurnished  apartments,  78. 
the  like,  for  furnished  apartments,  78. 

the  like,  for  use  of  furnished  apartments  and  board,  &c.,  78. 
Apology,  notice  of  intention  to  give  evidence  of,  in  libel,  799. 
Apothecary,  affidavit  to  hold  to  bail  for  work  done  as,  360. 
Appeal  against  a  rule  or  refusing  a  rule,  &c.,  forms  as  to,  818 — 822. 
Appeals  from  county  courts, 
notice  of  appeal,  751. 

certificate  of  deposit  of  money  to  abide  event  of  appeal,  751. 
notice  of  sureties  as  securities  on  appeal,  751. 
bond  where  plaintiff  appellant,  751. 
the  like,  where  defendant  appellant,  753. 

affidavit  of  justification  to  be  made  by  sureties  to  such  bonds,  764. 
case  on  appeal,  754. 
Appearance  to  writ  of  summons, 
form  of,  50. 

notice  of,  where  entered  after  proper  time,  51. 
summons  and  order  to  set  aside,  when  entered  in  person,  for  giving 

illusory  or  fictitious  address,  51. 
attorney's  undertaking  to  appear  to,  52. 
Appearance  to  writ  of  summons.  Proceedings  in  default  qf. 

affidavit  of  service  where  defendant  within  jurisdiction,  58. 

the  like,  on  officer  of  corporation,  54. 

the  like,  to  obtain  rule  or  order  for  leave  to  proceed  as  if  personal 

service  effected  where  defendant  within  jurisdiction,    and   evades 

service,  54. 
the  like,  of  no  appearance  being  entered,  58. 
order  on  non-appearance  where  writ  not  personally  served,  to  proceed 

as  if  personal  service  effected,  defendant  being  within  jurisdiction,  58. 
judgment  for  default  of  appearance  by  defendant  residing  within  juris- 
diction where  writ  specially  indorsed,  58. 
judgment  for  default  of  appearance  against  several  defendants  where 

judgments  are  signed  at  different  times,  60. 
judgment  for  non-appearance  and  want  of  plea  where  defendant  resides 

within  jurisdiction,  and  writ  not  specially  indorsed,  60. 
affidavit  in  support  of  application  to  let  in  defendant  to  defend  after 

judgment  for  non-appearance  to  writ  specially  indorsed,  61. 
order  thereon,  61. 
affidavit  of  personal  service  of  writ  on  defendant  and  of  his  place  of 

residence  abroad,  to  obtain  order  for  leave  to  proceed  against  him 

where  he  is  a  British  subject,  62. 
the  like,  where  defendant  is  not  a  British  subject,  63. 
affidavit  for  like  purpose  in  either  of  last  two  cases,  where  personal 

service  not  effected,  but  efforts  have  been  made  to  serve,  and  writ 

has  come  to  defendant's  knowledge,  63. 
affidavit  for  like  purpose,  of  cause  of  action,  and  of  defendant's  wilfully 

neglecting  to  appear,  or  that  he  is  living  out  of  jurisdiction  to  delay 

his  creditors,  he  being  a  British  subject  out  of  jurisdiction,  64. 
the  like,  for  like  purpose,  where  defendant  is  not  a  British  subject,  65. 
affidavit  of  no  appearance  being  entered,  65. 
order  for  liberty  to  proceed  on  non-appearance  where  defendant  is  out 

of  jurisdiction,  65. 
proof  of  debt  before  master,  65. 
judgment  on  default  of  appearance  and  want  of  plea  to  a  writ  served 

abroad  on  a  British  subject,  and  amount  of  claim  found  by  master,  66. 
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Appearance  in  ejectment,  516,  517,  545. 
Appearance  in  replevin,  568. 

Appearance  on  removal  of  cause  from  inferior  court,  730. 
Appearance  in  revivor,  610. 
Appearance,  notice  not,  to  appear,  803. 

Appearance,  attachment  against  attorney  for  not  entering,  pursuant  to  un- 
dertaking, 22. 
Appointment  by  arbitrator,  for  attendance  before  him,  872. 

peremptory  appointment,  872. 

the  like,  with  notice  that  arbitrator  will  proceed  ex  parte,  873. 

of  an  umpire,  871. 

of  third  person  as  additional  arbitrator,  871. 
Appointment  of  attorney  to  sue  and  defend,  &c.,  20.     See  "Attorney.'^ 
Appointment  for  taxation  of  attorney's  bill,  29.     See  "  Costs." 
Appointment  of  master  for  examination  of  judgment  debtor,  340. 
Appointdient,  suggestion  of,  of  fresh  official  assignee,  on  death  of  former 

one,  695. 
Appraisement  under  a  distress,  558. 
Appraiser,  oath  of,  and  memorandum  of,  557. 

affidavit  to  hold  to  bail  for  work  done  as,  360. 
Arbitration  by  consent. 

order  of,  at  nisi  prius  in  Q.  B.,  865. 

the  like,  in  C.  P.,  866. 

the  like,  in  Exchequer,  867. 

the  like,  at  assizes,  867. 

rule  of  reference,  867. 

the  like,  for  referring  a  cause  to  two  arbitrators,  they  appointing  a 
third,  867. 

judge's  order  of  reference,  868. 

agreement  of,  869. 

deed  of,  870. 

bond  of,  870. 

appointment  of  third  person  as  additional  arbitrator,  871. 

appointment  of  umpire,  871. 

judge's  order  to  revoke  arbitrator's  authority,  871. 

revocation  of  submission,  871. 

notice  of  revocation  to  arbitrator,  872. 

appointment  by  arbitrator  for  attendance  before  him,  872. 

peremptory  appointment  for  same  purpose,  872. 

appointment  with  notice  that  arbitrator  will  proceed  ex  parte,  873. 

affidavit  to  obtain  order  for  witness  to  attend  before  arbitrator,  &c.,  873. 

certificate  of  attorney  for  that  purpose,  874. 

order  for  attendance  of  witness  with  documents,  874!. 

enlargement  of  time  for  making  award,  874. 

rule  to  enlarge  the  time,  875. 

summons  to  obtain  enlargement  of  time,  875. 

order  thereon,  875. 

oath  to  be  administered  by  arbitrator  to  witness,  875. 

affirmation  instead  of  an  oath,  876. 

general  form  of  award,  876. 

award  under  order  of  nisi  prius,  where  verdict  taken  subject  to  award, 
and  reference  was  of  action  only,  876. 

the  like,  where  reference  of  action  and  all  matters  in  difierence,  877. 

the  like,  under  judge's  order  of  reference  of  action  and  all  matters  in 
difierence.  and  where  award  was  in  favour  of  defendant,  878. 

the  like,  where  award  was  in  plaintiff's  favour  in  action  for  unliquidated 
damages,  879. 

the  like,  where  submission  was  by  agreement,  and  stating  a  subsequent 
agreement  for  enlargement,  879. 

award  raising  point  for  opinion  of  court,  pursuant  to  leave,  880. 

the  like,  that  one  party  shall  pay  a  sum  to  other  and  release  claims,  880. 
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Arbitration  by  Consent — amtmued. 

the  like,  of  a  verdict  on  several  issues,  881. 

the  like,  where  no  verdict,  881. 

the  like,  on  verdict  for  plaintiff,  reducing  the  damages,  and  certificate 
to  entitle  plaintiff  to  costs,  881. 

the  like,  of  damages  in  a  cause  where  no  verdict,  881. 

the  like,  that  plaintiff  has  good  cause  of  action  on  one  count,  but  not 
on  another,  881. 

the  like,  that  the  monies,  &c.  awarded  shall  be  in  satisfaction  of  matters 
in  difference.  882. 

the  like,  that  defendant  pay  costs  of  reference  and  award,  882. 

the  like,  that  each  pay  half  costs  of  reference  and  award,  882. 

the  like,  that  each  party  shall  pay  his  own  costs  and  a  moiety  of  costs 
of  award,  882. 

the  like,  of  entry  of  a  judgment,  882. 

the  like,  against  executor  or  administrator,  882. 

certificate  of  arbitrator  of  amount  of  damages  in  action,  880. 

the  like,  that  verdict  entered  for  plaintiff  be  set  aside,  &c.,  880. 

special  case  stated  by  arbitrator  under  sect.  5  of  C.  L.  P.  Act,  1854..  883. 

judgment  on,  as  ordered,  883. 

notice  by  arbitrator  of  award  being  made,  372. 

rule  making  order  of  nisi  prius  rule  of  court,  883. 

rule  making  order  of  reference,  &c.  lule  of  court,  883. 

affidavit  of  execution  of  agreement,  &c.,  of  reference,  884. 

the  like,  of  execution  of  award,  884. 

the  like,  verifying  a  copy  of  award,  884. 

the  like,  of  enlargement  of  time  for  making  award,  885. 

the  like,  of  demand  and  refusal,  &c.,  to  ground  attachment  for  non- 
performance, 885. 

rule  nisi  thereon,  885. 

execution  under  1  &  2  Vict.  c.  110,  s.  18,  on  rule  for  performance  of 
award,  &c.,  845—850. 

habere  facias  on  rule  to  deliver  land  pursuant  to  award,  886. 

notice  of  motion  to  set  aside  award,  886. 

affidavit  in  support  of  motion,  887. 

rule  nisi  to  set  aside  award,  887. 

award  where  award  sent  back  to  arbitrator,  and  he  confirmed  it,  887. 

the  like,  where  award  amended,  888. 
Arbitration,  compulsory. 

affidavit  to  obtain  order  under  C.  L.  P.  Act,  1854,  sect  3. .889. 

summons  to  obtain  order,  889. 

order  thereon,  889. 

execution  where  the  court  or  judge  decides  on  matters  of  account,  891. 

award  under  the  order,  890. 

judgment  for  plaintiff  on  award  where  pleadings,  890. 

writ  of  execution  thereon,  891. 

special  case  under  sect  4  of  act,  where  allowance,  &c.  of  a  particular 
item  depends  on  question  of  law,  892. 

issue  to  be  tried  by  jury  where  court  or  judge  directed  it,  under  sect  4, 
where  allowance  or  disallowance  of  a  particular  item  depends  on 
question  of  fact,  892. 

postea  thereon,  892. 

special  case  stated  by  arbitrator  under  sect.  5  •  .893. 

postea,  where  judge  on  trial  of  issue  in  fact  before  him  directs  arbitra- 
tion as  to  part  of  claim  under  sect  6 . .  893. 
Arbitration  bond,  form  of,  870 ;  affidavit  to  hold  to  bail  on,  366. 
Argument,  points  fo"-,  457. 

notice  of  setting  down  demurrer  for,  457. 

notice  of  case  being  set  down  for,  in  error,  268. 
Array,  challenge  to,  216. 
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Arrest  under  capias,  372.     See  "  Bailable  Proceedings.^' 
Arrest  of  absconding  debtors,  421.     See  "  Absconding  Debtors." 
Arrest  of  judgment,  rule  nisi  for,  825. 

entry  of,  for  insufficiency  of  declaration  where  no  suggestion,  825. 
Articles  of  clerkship,  1.     See  "Attorney." 
Assault,  affidavit  to  hold  to  bail  for,  369 ;  declaration  for,  87. 
Assessment  of  damages — see  "  Inquiry,"  "  Issue  ;"  notice  at  trial,  127. 
Assets — see  "  Executors  and  Administrators.'" 

Assignees  of  bankrupts  or  insolvents,  692.  See"Bankrupts  and  Insolvents." 
Assignee  of  bondj  affidavit  to  hold  to  bail  by,  367. 
Assignment  of  bail  bond,  374,  381. 
Assignment,  new,  111.     See  "  New  Assignment." 
Assignment  of  articles  of  clerkship,  4. 
Assignment  of  errors  in  general,  260,  261,  279. 
Assignment  of  error  to  reverse  outlawry,  720. 
Assizes. 

notice  of  trial  at,  124. 

of  inquiry  at,  495. 

notice  of  trying  cause  at  by  special  jury,  195. 

postea  on  verdict  for  plaintiff  where  cause  tried  at,  205,  222,  224 

judgment  on,  242. 

postea  for  plaintiff  in  ejectment  at,  for  all  the  premises  sought  to  be 
recovered,  534. 

the  like  where  only  moiety  recovered,  535. 
Attachment  in  general. 

against  sheriff  or  coroners  for  not  returning  writ,  or  bringing  in  body, 
314—317,  379,  380,  381.     See  "  Sheriff." 

for  non-performance  of  an  award,  883 — 885.     See  "  Arbitration." 

affidavit  of  demand  and  refusal  of  costs,  859. 

rule  for  attachment  for  non-payment  of  costs  in  C.  P.  860. 

writ  of,  for  non-payment  of  costs  in  Q.  B.  or  C.  P.  860. 

letter  of  attorney  to  demand  costs  in  Exch.  860. 

affidavit  of  demand,  &c.,  and  of  execution  of  letter  of  attorney,  861. 

writ  of,  for  non-payment  of  costs  in  Exch.  861. 

affidavit  of  service  of  rule  nisi  for  attachment,  861. 

writ  of,  in  Q.  B.  for  contempt,  862. 

the  like,  for  contempt  against  attorney  in  Q.  B.  or  Exch.  862. 

the  like,  in  C.  P.  863. 

habeas  corpus  in  Q.  B.  on  return  of  cepi  corpus,  863. 

recognizance  in  Q.  B.  to  answer  interrogatories,  863. 

interrogaties  on,  in  Q.  B.  864. 
Attachment  against  Sheriff,  &c.,  for  not  returning  writ,  &c  ,  of  execution. 

affidavit  of  service  of  rule,  &c.,  to  obtain  attachment,  314. 

rule  for  attachment  for  not  returning  writ,  315. 

attachment  for  not  returning  writ,  or  making  insufficient  return,  in 
Q.  B.  315  ;  the  like,  in  C.  P.,  315  ;  the  like,  in  Exch.,  315. 
Attachment  against  Coroners. 

rule  on  coroners  to  return  attachment  in  Q.  B.,  316. 

the  like,  in  C.  P.,  316. 

attachment  against  coroners,  directed  to  elisors,  in  Q.  B.,  316. 

rule  for  habeas  corpus  to  bring  in  body  of  sheriff,  in  Q.  B.,  317. 

writ  of  habeas  corpus  thereon,  317. 
Attachment  of  debts,  340.     See  "  Garnishees." 
Attestation  of  warrant  of  attorney,  468  ;  of  cognovit,  464. 
Attorney-General,  warrant  to,  in  outlawry  for  payment,  &c.  to  plaintiff,  730. 
Attorney. 

Articled  Clerks — articles  of  clerkship,  form  of,  1 ;  assignment  of  arti- 
cles, 4 ;  rule  to  discharge  articles,  and  for  enabling  clerk  to  enter 
into  fresh  articles  with  another  master,  5. 
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Attorney — continued. 

Examination  </— notice  of  intention  to  apply  for,  5  ;  regulations  and 
course  of  proceedings  as  to,  6 ;  questions  as  to  due  service  of  articles 
of  clerkship,  7;  petition  and  appeal  to  judges  on  refusal  by  exa- 
miners to  grant  certificate,  8. 

Admission  o/"— notice  to  be  left  at  master's  ofSce,  of  place  of  abode,  &c. 
of  clerk  intending  to  apply  for,  8 ;  entry  in  judge's  books  of  place  of 
abode,  &c.,  of  clerk,  9  ;  renewal  of  notices  for  examination  or  admis- 
sion where  former  ones  not  acted  on,  &c.,  9 ;  affidavit  of  execution 
of  articles,  and  of  admission  of  attorney,  10;  the  like,  where  the 
clerk  has  taken  a  degree  at  university,  1 1 ;  the  like,  by  clerk  of  service 
under  articles,  and  of  service  of  notices  to  apply  for  admission,  1 1  ; 
the  like,  where  clerk  served  part  of  his  time  with  a  barrister  or 
pleader,  12  ;  affidavit  by  barrister  or  pleader  in  such  case,  12  ;  affi- 
davit of  payment  of  stamp  duty,  12  ;  fiat  for  admission,  13  ;  oath  or 
affirmation  on  admission,  13 ;  form  of  admission,  14 ;  admission  in 
other  courts  after  admission  in  one  of  superior  courts  of  law,  14 ; 
notice,  &c.,  of  application  for  re-admission,  15 ;  affidavit  to  obtain 
admission  to  practice  in  Exch.  when  already  admitted  in  Q.  B.  or 
C.  P.,  15 ;  fiat  of  judge  thereon,  15 ;  affidavit  to  obtain  admission, 
of  attorney  of  C.  P.  of  Durham,  15. 

Certificate — declaration  for  obtaining  registrar's  certificate,  where  attor- 
ney makes  the  declaration  himself  in  order  to  procure  annual  certifi- 
cate, 16;  the  like,  where  partner  or  agent  of  attorney  makes  the 
declaration,  16;  registrar's  certificate,  16;  form  of  annual  certifi- 
cate, 17. 

Re-admission  of:  Renewal  of  certificate — notice  to  apply  for  re-admission, 
notice  by  attorney  of  intention  to  apply  for  renewal  of  certificate,  or 
to  take  it  out  where  neglected  to  do  so  for  a  year,  18  ;  affidavit  by 
attorney  to  obtain  renewal  of  certificate  where  he  has  not  practised 
since  expiration  of  last  certificate,  18;  the  like,  where  attorney  has 
practised,  but  agent  had  omitted  to  take  out  certificate,  18;  affidavit 
of  giving  of  notices,  &c.  of  application  for  renewal,  19;  application 
to  dispense  with  usual  notice  and  to  take  out  or  renew  certificate 
after  neglect  to  take  it  out,  19 ;  summons  on  registrar  to  show  cause 
why  certificate  should  not  be  issued,  19 ;  rule  of  court  for  renewal 
of  certificate,  20. 

Appointment  of,  to  sue  and  defend,  S^c. — retainer  of  attorney  by  plaintiff 
to  sue,  20;  the  like,  by  defendant  to  defend,  &c.,  20. 

Change  of — summons  to  change,  20  ;  order  thereon,  21. 

Abode  and  authority,  Sfc.  of  Client — demand  on  attorney  to  state  whether 
writ  issued  by  him,  67  ;  declaration  or  statement  by  attorney  thereon, 
68  ;  order  thereon,  69 ;  statement  on  order,  68. 

Undertaking  to  appear — attachment  against  attorney  for  not  entering 
appearance  pursuant  to,  22. 

Delivery  and  taxation  of  bills  o/— summons  and  order  to  obtain  order  for 
delivery  of  bill  of  costs  to  client  and  party  chargeable  with  it  or  his 
personal  representatives,  22 ;  summons  for  delivery  upon  executors 
or  assignee  of  attorney,  23  ;  summons  and  order  for  delivery  on  the 
application  of  a  third  party  liable  to  pay  it,  or  who  has  paid  it  under 
liability,  23 ;  summons  and  order  for  taxation  taken  out  within  a 
month  after  delivery  on  behalf  of  client  and  party  chargeable  with 
bill,  24,  25  ;  summons  and  order  for  taxation  after  expiration  of 
month,  or  after  expiration  of  twelve  months  before  action  brought, 
25  ;  summons  and  order  for  taxation  after  action  brought,  26  ;  sum- 
mons and  order  for  taxation  on  behalf  of  third  party  liable  to  pay  or 
who  has  paid  bill  under  liability,  27 ;  summons  and  order  for  taxa- 
tion after  payment,  27  ;  summons  and  order  for  taxation  after  verdict 
or  inquiry  executed,  28 ;  summons  and  order  for  taxation  by  attorney 
himself,  28  ;  summons  and  order  for  a  re-taxatibn,  29  ;  appointment 
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Attorney — continued. 

for  taxation,  29;  master's  allocatur,  30;  proceedings  to  enforce  pay- 
ment of  allocatur,  30  j  order  for  judgment  and  judgment  on  allo- 
catur, 30,  31. 
Striking  off  roll — aflBdavit  by  attorney  to  have  himself  struck  oflF  roll, 

31 ;  rule  thereon,  32. 
Actions  by  and  against,  658  ;  affidavit  to  hold  to  bail  for  fees,  360 ;  the 
like,  as  agent,  360. 

Attorney,  affidavit  to  hold  to  bail  for  work,  &c.  as,  360;  the  like,  as  agent 
against  another  attorney,  360. 

Attorney,  statement  of  name  of,  in  writ  of  summons,  41.  See  "  Summons, 
Writ  of." 

Attorney,  undertaking  of,  to  appear  to  wmt  of  summons,  52. 

Attorney,  proceedings  to  ascertain  whether  writ  was  issued  by  authority  o^ 
&c.,  67. 

Attorney,  letter  of,  to  demand  costs,  860. 

Attorney,  warrant  of — see  "  Warrant  of  Attorney." 

Attorney,  letter  of — see  "  Letter  of  Attorney." 

Attornment,  S^l. 

Auctioneer,  &c.,  affidavit  to  hold  to  bail  for  work,  &c.  as,  360. 

Audita  querela,  253. 

Authority  of  attorney,  proceedings  to  ascertain  whether  writ  issued  by,  67  ; 
discharge  of  defendant  out  of  custody  on  ground  of  capias  not  being 
issued  with  attorney's  authority,  376. 

Authority  from  plaintiff  to  take  money  out  of  court,  766. 

Authority  of  arbitrator,  revocation  of,  871.     See  "  Arbitration." 

Average,  declaration  for,  79  ;  affidavit  to  hold  to  bail  for,  358. 

Avowry,  or  cognizance  for  rent,  580. 

Award,  876—882.  See  "  Arbitration," — declaration  on,  80 ;  affidavit  to 
hold  to  bail  on,  364. 

Award  of  fieri  facias,  303,  304,  328. 

Award  of  elegit  on  roll  and  return  of  inquisition  thereon,  325  ;  of  several 
writs  of  elegit  into  different  counties,  and  on  sherifis  not  executing 
them,  award  of  other  writs,  825. 

Award  of  re-elegit.  326,  328. 

Award  of  ca.  sa.,  303,  334. 

Award  of  second  deliverance,  entry  on  roll  of,  572. 

Award  of  retorno  habendo  and  writ  of  inquiry,  &c.  in  replevin,  573. 

Award  of  inquiry  in  detinue,  484. 

Award  of  inquiry  in  debt  on  bond,  498,  499. 


B. 

Bailable  proceedings  where  arrest  under  1  &  2  Vict  c.  110. 

Affidavit  to  hold  to  bail,  350.     See  "  Affidavit  to  hold  to  BaiL" 
Affidavit  of  issuing  of  summons,  356. 
Jtidge^s  order  to  hold  defendant  to  bail,  S70. 
The  process. 

praecipe  for  writ  of  capias,  370. 

writ  of  capias,  370. 
The  arrest — Bail-bond — Deposit  with  sheriff,  <^c.,  372. 

warrant  to  arrest,  372. 

indorsement  on  writ,  of  execution  thereof,  373. 

bail-bond,  373. 

assignment  of,  and  proceedings  on,  374.     See  "  Bail-Bond." 

affidavit  for  defendant  to  obuin  out  of  court  money  deposited  with 
sheriff  in  lieu  of  bail,  bail  above  having  been  perfected  or  de- 
fendant rendered,  374. 
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Bailable  Proceedings,  &c. — continued. 

rule  for  defendant  to  take  money  out  of  court,  374. 
affidavit  for  plaintiff  to  obtain  the  money  out  of  court,  375. 
rule  thereon,  375. 
Order  for  discharge  of  dtfendant  from  custody,  or  delivery  up  of  bond  to 
be  cancelled,  or  for  money  deposited  with  sheriff,  Sfc.  to  be  restored,  375. 
the  summons  and  order,  375. 
affidavit  in  support  of,  376. 
affidavit  in  opposition  to,  376. 

affidavit  to  obtain  defendant's  discharge  out  of  custody,  on  ground 
of  writ  not  issued  with  authority  of  attorney  whose  name  in- 
dorsed on  it,  376. 
order  for  defendant's  discharge,  377. 
rule  thereon,  377. 
Proceedings  against  sheriff. 

rule  to  return  writ  in  term,  377. 

return  of  non  est  inventus,  377  ;  of  cepi  corpus,  377  ;  of  rescue, 
378 ;   of  discharge  on  supersedeas,  378  ;   of  delivery  over  on 
habeas  corpus  to  keeper  of  Queen's  Prison,  379;  of  languidus  in 
prisona,  379. 
affidavit  of  service  of  rule  to  return  writ,  &c.,  379. 
rule  for  attachment  for  not  retiu-ning  writ,  379. 
rule  to  bring  in  body,  379,  380. 
affidavit  of  service  of,  380. 

rule  for  attachment  for  not  bringing  in  body,  380. 
attachment  against  the  sheriff  for  not  bringing  in  body  or  not  re- 
turning writ,  380. 
rule  on  coroner  to  return  attachment,  381. 
attachment  against  coroners  directed  to  elisors,  381. 
rule  for  habeas  corpus  to  bring  in  body  of  sheriff,  381. 
habeas  corpus  thereon,  381. 
Proceedings  upon  bail-bond,  381.     See  "  Bail-Bond,  Proceedings  on." 
Setting  down  or  staying  proceedings  against  sheriff,  or  on  bail-bond. 

affidavit  to  set  aside  regular  attachment,  on  part  of  defendant,  382. 
the  like,  on  part  of  bail  to  sheriff,  383. 
the  like,  on  part  of  sheriff's  officer,  384. 

the  like,  on  part  of  sheriffs,  of  London,  where  defendant  has  ren- 
dered, 384. 
affidavit  to  set  aside  regular  proceedings  on  bail-bond,  on  part  of 

defendant,  385. 
the  like,  on  part  of  bail  to  sheriff,  385. 
the  like,  on  part  of  sheriff's  officer,  386. 
bail  in  town — see  "  Bail  in  Town." 
bail  in  country — see  "  Bail  in  Country.'' 

bail  when  defendant  in  custody — see  "  Bail  when  Defendant  in  Custody." 
payment  of  money  into  court  in  lieu  of  bail — see  "  Bail,  Payment  of 

Money  into  Court  in  lieu  of." 
proceedings   by   and  against  bail  —  see  *'  Bail,  Proceedings   by  and 
against.' ' 
Bail  to  the  sheriff,  373,  &c.     See  "  Bailable  Proceedings." 
Bail  to  the  action,  in  Town. 

affidavit  to  obtain  leave  to  put  in  more  than  two  bail,  386. 

summons  for  time  to  put  in,  &c  bail,  387 ;  order  thereon,  387. 

bail-piece  in  Q.  B.,  387. 

note  in  writing  of  bail,  for  master  in  C.  P.,  387. 

master's  entry  of  bail  in  C.  P.,  388. 

bail-piece  in  C.  P.,  if  master  cannot  attend,  388. 

bail-piece  in  Exch.,  388. 

recognizance  of  bail,  389. 
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Bail  to  the  Action,  in  Town — continued. 

notice  of  bail  having  been  put  in,  389. 

notice  that  bail  will  be  put  in,  and  justified  at  same  time  in  court,  390. 

the  like,  before  judge  at  chambers  in  vacation,  390. 

notice,  pending  rule  nisi  for  setting  aside  proceedings,  that  bail  will  be 

put  in  and  perfected  without  prejudice  to  pending  rule,  391. 
affidavit  of  justification  of  bail  accompanying  notice  of  putting  in,  391. 
notice  requiring  further  time  to  inquire  after  bail,  392. 
entry  of  exception  to  bail,  392. 
notice  of  exception  to  bail  in  ordinary  cases,  392. 
one  day's  notice  of  exception,  where  intended  bail  have  made  affidavits 

pursuant  to  H   T.  1853.. 392. 
affidavit  by  one  of  bail  to  obtain  leave  to  add  another,  393. 
summons  for  leave  to  add  one  or  more  bail,  394. 
notice  of  adding  and  justifying,  after  leave  of  judge,  394. 
notice  (before  leave  obtained)  of  adding  and  justifying  two  bail,  394. 
the  like,  of  adding  and  justifying  one  bail,  395. 
adding  bail,  mode  or  form  of,  395. 
notice  of  justification  in  court,  395. 
the  like,  before  a  judge  at  chambers,  395. 
affidavit  of  service  of  notice  of  justification,  396. 
the  like,  also  with  affidavit  of  having  with  notice  of  bail  delivered 

affidavit  of  sufficiency,  so  as  to  obtain  costs  of  justification,  396. 
affidavit  to  oppose  bail,  397. 
affidavit  to  obtain  time  to  justify  (or  add  and  justify),  stating  absence 

of  bail,  &c.  397. 
the  like,  of  illness  of  bail,  398. 
rule  for  allowance  of  bail,  in  Q.  B.,  398. 
the  like,  as  to  one  bail,  and  for  time  to  justify  other,  in  Q.  B.,  398 ;  the 

like,  in  C.  P.,  399 ;  the  like,  in  Exch.,  399. 
notice  of  subsequent  justification  of  other  bail,  or  of  added  bail,  399. 
affidavit  of  service  thereof,  400. 
rule  for  allowance  of  such  bail  in  Q.  B.  or  C.  P.,  400. 
Bail  to  the  Action,  in  the  Country. 

bail-piece  in  Q.  B.,  400  ;  the  like,  in  C.  P.,  400 ;  the  like,  in  Exch.,  401. 
affidavit  of  sufficiency  of  bail,  to  accompany  notice  of  justification,  401. 
affidavit  of  acknowledgment  before  commissioner,  401. 
notice  of  bail  in  Q.  B.,  402 ;  the  like,  in  C.  P.  or  Exch.,  402. 
entry  of  exception,  402. 
notice  of,  403. 
notice  of  justification,  403. 
affidavit  of  service  of,  403. 
affidavit  to  oppose  the  justification,  4J03. 

rule  of  allowance  in  Q.  B.,  403  ;  the  like,  in  C.  P.  or  Exch.,  403. 
Bail  to  the  Action,  when  Defendant  in  Custody. 
bail-piece  in  Q.  B.,  403. 
note  in  writing  for  master  in  C.  P.,  404. 
master's  entry  and  bail-piece  in  C.  P.,  404. 
bail-piece  in  Exch.,  404. 

notice  of  bail  put  in,  and  of  justifying  them  in  Q.  B.  or  C.  P.,  404. 
the  like,  in  Exch.,  of  putting  in  an  justifying  at  same  time,  405. 
affidavit  of  service  of  such  notice,  405. 
rule  of  allowance,  and  discharge  in  Term  time,  405. 
judge's  fiat  for  such  rule,  in  Vacation,  405. 
rule  thereon  in  Q.  B.  or  Exch.,  406 ;  the  like,  in  C.  P.,  406. 
writ  of  supersedeas  to  sheriff,  406. 
notice  of  defendant's  intention  to  pay  10/.  into  court,  and  to  allow  sums 

deposited  in  sheriff's  hands  in  lieu  of  bail,  to  remain  in  court  in  lieu 

of  special  bail,  407. 
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Bail  to  the  Action,  Payment  of  money  into  court  in  lieu  of. 
rule  for  that  purpose,  407. 

rule  for  paying  money  into  court  in  lieu  of,  407. 
rule  for  plaintiff's  taking  out  of  court  part  of  sum  paid  in,  408. 
Bail  to  the  Action,  Proceedings  by  and  against. 
Render  of  principal — 

memorandum  of  state  of  cause  in  Q.  B.  to  render  defendant,  408. 
notice  of  render,  408. 

affidavit  of  service  of  notice  of  render,  409. 
minute  of  render  and  commitment,  409. 
entry  of  render  and  commitment,  in  Q.  B.,  409. 
entry  of  exoneretur,  in  Exchequer,  on  render  of  defendant,  410. 
order  for  rendering  defendant  to  a  county  gaol,  410. 
notice  of  lodging  order,  and  of  defendant  being  in  custody  on,  410. 
affidavit  of  render,  &c.  to  county  gaol,  411. 

habeas  corpus,  when  defendant  in  custody  on  criminal  account,  411. 
Proceedings  against  bail — 

ca.  sa.  against  principal,  412. 

entry  of  recognizance  on  roll,  412,  413. 

docket  paper,  in  Q.  B.,  413. 

entry  on  roll,  in  C.  P.,  413. 

praecipe  for  scire  facias  against,  413. 

sci.  fa.  on  recognizance  in  Q.  B.,  414 ;  in  C.  P.,  414 ;  in  Exch.,  414. 

docket  paper,  in  Q.  B.,  415. 

entry  on  docket  roll  in  C.  P.,  415. 

note  of  appearance  to  scire  facias,  415. 

declaration  in  scire  facias,  415. 

entry  of  judgment  by  default  for  non-appearance  in  Q.  B.  or  Exch., 

416  ;  the  like,  in  C.  P.,  416. 
notice  to  plead,  416. 
plea,  &c.,  416. 
entry  in  Q.  B.  or  Exch.  of  judgment  by  default  after  appearance, 

for  want  of  plea,  417. 
issue  on  scire  facias  against  bail,  417. 
notice  of  trial,  124,  126. 
nisi  prius  record,  194. 
postea,  417. 

judgment  for  plaintiff  after  verdict  in  Q.  B.  or  Exch.,  417. 
fi.  fa.  against  bail,  after  judgment  on  scire  facias,  417. 
ca.  sa.  against  bail  after  such  judgment,  418. 
Bail  in  Error,  and  proceeding  against — see  "Error." 
Bail  in  Ejectment,  545  to  550.     See  "  Ejectment  by  Landlord,  <^c." 
Bail  in  Replevin — see  "Replevin." 
Bail,  on  Appeal — see  "Appeal.'' 
Bail-Bond. 

form  of,  on  arrest  under  1  &  2  Vict  c.  110.  .373. 
the  like,  on  arrest  under  Absconding  Debtors'  Act,  422. 
proceedings  on,  381. 
assignment  of,  381. 

setting  aside,  &c.  proceedings  on,  Sec,  385,  &c.     See  "  Bailable  Pro- 
ceedings.' ' 
Bail- Piece,  387,  389,  400,  403. 

on  removal  of  cause  from  Mayor's  Court  of  London,  731. 
order  for  render  by  bail  in  such  a  case,  731. 
Bail,  Recognizance  of,  389 ;  proceedings  on — see  "Bail,  Proceedings  against," 

supra. 
Banking  Company— see  "  Company,  Banking." 
Bankrupts  or  Insolvents  or  their  assignees,  actions  by  and  against 
affidavit  to  hold  to  bail  by  assignees,  355. 
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Bankrupts  or  Insolvents,  &c. — continued. 
writ  of  summons  by,  692. 

declaration  on  money  counts  by  assignees  of  bankrupt,  692. 
the  like,  by  assignees  of  insolvent,  693. 

notice  by  defendant  of  intention  to  dispute  bankruptcy,  &c.,  693. 
the  like,  by  plaintiff,  694. 
plea  of  defendant's  bankruptcy,  101. 
plea  of  defendant's  discharge  under  Insolvent  Act,  101. 
suggestion  of  death  of  assignee,  and  appointment  of  fresh  one,  694. 
6ummo)is  and  suggestion  to  entitle  assignees  to  issue  execution  on 

judgment  obtained  by  bankrupt,  695. 
revivor  by  assignees  on  judgment  by  bankrupt,  629. 
revivor  by,  on  bankruptcy  of  plaintiff,  629. 

proceedings  to  compel  assignees  to  continue  or  abandon  action,  694. 
summons  for  order  to  compel  assignees  to  continue  or  abandon  action 

against  bankrupt  or  insolvent,  695. 
order  on,  696. 

ca.  sa.  against  bankrupt  under  Bankrupt  Act,  s.  257 . .  696. 
habeas  corpus,  directed  to  keeper  of  Queen's  prison,  for  creditors,  for 
detaining  bankrupt  in  custody,  697. 
Bankrupt  Traders,  proceedings  against,  by  summons,  &c.,  under  Bankrupt 

Act.     See  "  Traders." 
Bankruptcy  or  insolvency — see  "  Bankrupts ;"  "  Insolvents." 
Bar,  trial  at,  201.     See  "  Trial  at  Bar."  < 

Baron  and  feme— see  ^'Husband  and  Wife." 
Baronet,  suggestion  of  plaintiff  being  made  one,  830. 
Barrister — see  "  Counsel." 
Battery — see  "  Assault." 
Beneficed  clerk— see  "  Clergymen." 
actions  against,  699. 
return  of  defendant  being,  313. 
Berwick-on -Tweed,  direction  of  writ  to  mayor,  &c.  of,  289,  n. 
Bill  of  Costs — see  "  Attorney." 
Bill  of  Exceptions. 

to  be  tacked  to  record  on  a  trial  at  assizes,  218. 
assignment  of  errors  after,  261. 
Bills  of  Exchange,  Notes  and  Checks,  proceedings  as  to,  in  general. 

affidavit  to  hold  to  bail  on,  361  to  363.    See  "Affidavit  to  hold  to  Bail." 
the  like,  in  trover  for,  368. 
declaration  on  promissory  notes. 

payee  against  maker  of  note,  82. 

the  like,  on  a  note  payable  on  demand,  82. 

the  Me,  on  a  note  payable  at  a  bankers,  82. 

the  like,  on  a  note  payable  by  instalments  where  whole  became 

due  on  one  default,  82. 
the  like,  where  all  instalments  due  by  lapse  of  time,  82. 
the  like,  on  note  payable  by  instalments  where  whole  not  due  on 

one  default,  82. 
indorsee  against  maker  of  note,  82. 
indorsee  against  indorser  of  note,  83. 

the  like,  by  indorsee  against  payee,  averring  that  maker  had  no 
effects  to  dispense  with  notice  of  nonpayment,  83. 
declaration  on  cheque. 

payee  against  drawer,  83. 
bearer  against  drawer  of  check,  83. 
declaration  on  bills  of  exchange. 

drawer  against  acceptor  of  bill,  83. 

the  like,  where  drawer  not  being  payee  has  taken  up  the  bill,  83. 
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Bills  of  Exchange,  &c. — continued. 
declaration  on — continued, 

indorsee  against  acceptor,  83. 

payee  against  drawer  for  default  of  acceptance,  84. 

the  like,  for  default  in  payment,  84. 

the  like,  averring  that  drawee  had  no  effects  of  drawer,  to  dispense 

with  notice  of  dishonour,  84. 
indorsee  against  drawer  on  nonpayment,  84. 
indorsee  against  indorser,  not  drawer,  on  nonpayment,  84. 
drawer  against  acceptor  of  foreign  bill,  84. 
plea  denying  acceptance,  99. 
the  like,  denying  indorsement,  99. 
the  like,  denying  notice  of  dishonour,  99. 
reference  to  master  to  compute  on,  490. 
judgment  after,  491. 
entry  of  remittitur  before  reference,  483. 
judgment  by  nil  dicit  on,  with  other  counts,  with  remittitur  damna  as  to 

latter,  the  damages  on  former  being  assessed  by  master,  483. 
particulars  of  demand  in  an  action  on,  with  money  counts,  794. 
affidavit,  &c.  to  obtain  inspection  of  forged  bill,  143,  144. 
interrogatories  to  plaintiff  in  action  on,  as  to  the  consideration,  &c.,  159. 
bond  of  indemnity  to  prevent  setting  up  of  loss  of,  788. 
Bills  of  Exchange,  &c.,  proceedings  on,  under  18  &  19  Vict.  c.  67. 
writ  of  summons,  596. 

affidavit  of  defence  to  obtain  an  order  for  liberty  to  appear,  598. 
affidavit  of  service  of  writ,  598. 
judgment  on  non-appearance,  599. 
declaration  after  appearance,  599. 
Bill  of  Sale  from  sheriff  of  goods,  317  ;  affidavit  of  execution  of,  318. 
Bishop,  sequestration,  &c.  by,  700 ;  return  by,  to  fi.  fa.  de  bonis  eccles.,  703. 
Board  and  lodging,  affidavit  to  hold  to  bail  for,  358  ;  the  like,  for  third  per- 
sons, 358 ;  declaration  for,  78. 
Board  of  Health,  proceedings  by  or  against  clerk  of,  656,  657- 
Bonds,  in  general 

affidavit  to  hold  to  bail  on,  366. 
the  like,  on  bond  by  obligee,  366. 
the  like,  by  assignee,  366. 

the  like,  by  executors  of  surviving  executor  on,  367. 
declaration  on,  86. 

plea  of  Qon  est  factum,  100;  other  pleas  to — see  "Pleas" 
notice  of  trial,  &c.  in  action  on,  128. 
postea  on,  226. 

judgment  on,  after  verdict,  24. 
Bonds,  within  8  &  9  Will.  3,  c.  11,  proceedings  on. 

1.  Proceedings  after  judgment  by  default,  or  on  demurrer,  or  nul  tiel 
record — 
entry  of  proceedings  to  award  of  inquiry,  where  breaches  assigned 
in  pleadings,  and  inquiry  returnable  at  nisi  prius  or  assizes,  498. 
the  like,  where  breaches  not  assigned,  but  suggested  after  judg- 
ment, 499. 
the  like,  where  inquiry  executed  before  sheriff,  500. 
writ  of  inquiry  before  chief  justice  or  justices  of  assize,  where 

breaches  assigned  in  pleadings,  501. 
the  like,  where  breaches  not  assigned  in  pleadings,  but  suggested, 

502. 
the  like,  to  be  executed  before  sheriff,  502. 
the  like,  where  breaches  not  assigned,  but  suggested,  502. 
rule  to  have  inquiry  executed  before  judge  at  assizes,  503. 
judge's  order  for  it  in  vacation,  504. 
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Bonds,  within  8  &  9  Will.  3,  c.  11,  proceedings  on — continued. 

1.  Proceedings  after  judgment  by  default,  &c. — continued. 

notice  of  inquiry,  504. 

subpoena  on,  504. 

inquisition  and  return  where  inquiry  executed  before  sheriff,  504. 

the  like,  where  inquiry  was  executed  at  sittings  or  assizes,  504. 

judgment  where  inquisition  before  chief  justice  or  at  assizes,  505. 

the  like,  where  inquisition  was  before  sheriff,  506. 

execution  after,  506. 

entry  of  satisfaction  on  roll,  506. 

2.  Proceedings  after  issue  joined — 

the  issue,  507. 
postea  thereon,  507. 
judgment  on,  507. 
execution  on,  507. 

3.  Proceedings  on  scjre  facias  on  further  breaches — 

scire  facias  for  further  breach,  508. 
the  like,  after  former  scire  facias,  508. 

judgment  by  default  for  want  of  plea  to  further  breach,  509. 
Bonds  in  particular  cases. 

bail-bond,  373. 

the  like,  on  arrest  of  absconding  debtor,  422. 

replevin  bond,  559,  560.     See  "  Replevin." 

arbitration  bond,  870.     See  "  Arbitration." 

interpleader  bond,  782.     See  "  Interpleader." 

on  appeal  from  county  court,  752,  753.     See  "  Appeal." 

of  indemnity  against  lost  bill,  788. 

of  indemnity  to  a  plaintiff  against  costs,  771. 

for  securing  costs,  788. 

to  sheriff  to  indemnify  him  for  selling  under  fi.  fa.,  318. 

to  sheriff  to  indemnify  him  for  returning  nulla  bona,  319. 
Books,  inspection,  &c.  of,  150.     See  "  Inspection" — "  Discovery." 
Borough,  direction  of  writs  to,  289,  n. 
Borough  Court — see  "  Removal  of  Causes  from  Inferior  Courts." 

return  to  certiorari  of  proceedings  in,  729. 
Borough  Court  of  Southwark,  direction  of  writs  to,  723,  n. 
Breaches. 

particulars  of,  in  ejectment,  526. 

the  like,  in  action  for  infringement  of  patent,  795. 

assignment  or  suggestion  of,  in  debt  on  bond — see  "  Bond." 
Bricks,  claim  for  injunction  against  burning  of,  603. 
Brief,  form  of,  200. 

Bristol,  direction  of  writs  to  sheriff  of,  289,  n. 
Broker,  affidavit  to  hold  to  bail  as  insurance  broker,  359. 
Bulling  of  cows,  affidavit  to  hold  to  bail  for,  358 ;  declaration  for,  79. 

C. 

Calls,  declaration  for,  by  registered  insurance  company,  648. 

the  like,  by  railway  and  other  similar  companies,  642. 
Canal  and  Railway  Traffic  Act,  forms  as  to,  894. 
Canterbury,  direction  of  writs  to  sheriff  of,  289,  n. 

the  like,  to  steward  of  liberty  of,  723,  n. 
Capias,  writ  of,  under  1  &  2  Vict.  c.  110,  s.  3. 

judge's  order  for,  370. 

praecipe  for  writ,  370. 

form  of  writ,  370. 

rule  to  return,  377. 

returns  to,  377,  &c. 

demand  on  attorney  to  state  whether  writ  issued  by  him,  67. 
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Capias,  writ  of,  under  1  &  2  Vict  c.  110,  s.  Z— continued. 

order  of  judge  on  plaintiff's  attorney  to  state  plaintiff's  abode,  69. 

statement  thereunder  of  abode,  &c.  of,  68,  69. 

affidavit  to  obtain  discharge  out  of  custody,  where  writ  not  issued  with 
authority  of  attorney,  376. 

order  of  judge  on,  for  discharge,  377. 

rule  on,  377. 
Capias,  writ  of,  to  detain  a  prisoner  when  in  sheriff's  custody  and  ordered 

to  be  discharged  under  Insolvent  Act,  660. 
Ca.  sa.  on  judgment  for  Plaintiff. 

praecipe  for,  329. 

form  of,  in  general,  329. 

where  plaintiff  substantially  succeeds,  but  some  issues  are  found  for 
defendant,  330. 

where  one  defendant  is  found  guilty  and  another  acquitted,  330. 

after  levy  of  part,  under  fi.  fa.,  331. 

where  judge's  certificate  for  immediate  execution  for  part  of  sum  re- 
covered, 331. 

renewal  of  ca.  sa.,  332 ;  notice  to  sheriff  of  renewal,  332. 

alias  ca.  sa.,  332. 

pluries  ca.  sa.,  332. 

warrant  on  a  ca.  sa.,  332. 

notice  from  plaintiff  to  sheriff  not  to  discharge  defendant,  333. 

supersedeas  to  ca.  sa.  irregularly  issued,  333. 

rule  to  return  writ,  333. 

return  of  cepi  corpus,  333. 

of  non  est  inventus,  334. 

of  cepi  corpus  to  one  defendant,  and  non  ^t  inventus  to  another,  334. 

of  languidus,  &c.,  334. 

of  mandavi  ballivo,  334. 

entry  and  award  of  ca.  sa.,  and  return  and  alias,  334. 
Ca.  sa.  on  judgment  for  Defendant. 

form  of,  337. 

after  levy  of  part,  337. 

on  judgment  of  nonsuit,  338. 
Ca.  sa.  for  assignees  of  bankrupt,  under  Bankrupt  Act,  s.  257  • .  696. 
Ca.  sa.  against  executors  after  devastavit,  680. 
Ca.  sa.  for  or  against  executor,  &c.  on  revivor,  616. 
Ca.  sa.  against  shareholder  in  a  registered  insurance  company,  654. 
Ca.  sa.  against  garnishee,  343,  346. 

Ca.  sa.  against  bail,  on  judgment  in  sci.  fa.  on  recognizance,  418. 
Ca.  sa.  on  judgment  or  order  of  inferior  court  removed,  741,  742. 
Ca.  sa.  on  rule  of  court,  849.     See  "  Rules." 
Ca.  sa.  on  judgment  of  revivor,  610. 
Ca.  sa.  in  ejectment,  538,  539. 
Ca.  sa.  in  replevin,  583,  587,  592.     See  "  Replevin." 
Ca.  sa.  in  error,  265,  273. 
Ca.  sa.  for  outlawry.  707. 

Capias  against  defendant  for  not  appearing  in  replevin,  569. 
Capias  utlagatum— see  "  Outlawry." 

writ  of,  710. 

special  capias  utlagatum,  710. 

return  to,  711. 

inquisition  on,  711. 
Capias  in  withernam,  writ  of,  573,  583.     See  "Replevin." 
Captain,  affidavit  to  hold  to  bail  for  wages  of,  360. 
Carmarthen,  direction  of  writ  to  sheriff  of,  289,  n. 

Carriage  of  goods  by  land,  declaration  for,  79;  affidavit  of  debt  for,.  358. 
Carriages,  declaration  for  standing  of,  79. 

affidavit  of  debt  for,  357  ;  the  like,  for  tolls  on,  357. 
R  r2 
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Carrier,  declaration  against,  for  damage,  &c.  done  to  goods,  88. 

Case,  special — see  "  Special  Case." 

Case,  by  pauper,  for  counsel,  704. 

Case,  on  appeal  from  county  court,  754. 

Cassetur  breve,  entry  of,  440. 

Causes,  gaoler's  certificate  of,  664. 

Cepi  corpus,  return  of,  to  ca.  sa.,  333,  334 ;  the  like,  to  a  capias,  377. 

Certificate  of  arbitrator  of  damages  in  action  for  unliquidated  claim,  880. 

the  like,  that  verdict  entered  for  plaintiff  be  set  aside,  880. 
Certificate  of  attorney  to  obtain  order  for  witness  to  attend  arbitrator,  &c., 

874. 
Certificate  of  causes,  gaoler's,  664. 
Certificate  of  clerk  in  court,  &c.,  715. 
Certificate  of  deposit  of  money  to  abide  event  of  appeal  from  county  court, 

751. 
Certificate  of  Deputy  Prothonotary  of  C.  P.  at   Lancaster  of  signing  of 

judgment,  735. 
Certificate  of  Examiner  of  examination  of  witness,  167. 
Certificate  of  Judge. 

for  immediate  execution,  203. 

the  like,  that  several  counts,  pleas,  &c.  are  founded  on  same  cause  of 
action,  or  ground  of  answer  or  defence,  203. 

the  like,  that  refusal  to  admit  a  document  was  reasonable,  203. 

the  like,  under  County  Court  Act,  that  action  fit  to  be  brought  in 
superior  court,  203. 

the  like,  to  deprive  plaintiff  of  costs  under  43  Eliz.  c.  6.  .203. 

the  like,  to  entitle  plaintiff  to  costs  under  3  &  4  Vict.  c.  24.  .204. 

the  like,  under  8  &  9  Will.  3,  c.  11,  s.  4.  .204. 

the  like,  under  the  Larceny  Act,  204. 

the  like,  under  3  &  4  Will.  4,  c.  42,  s.  32,  to  deprive  acquitted  de- 
fendant of  costs,  204. 

the  like,  to  obtain  costs  of  special  jury,  204. 
Certificate  of  Sheriff  to  stay  judgment  on  trial  before  him,  215. 

the  like,  on  inquiry  before  him,  497. 

the  like,  for  costs,  215. 
Certificate  relating  to  Attornies. 

of  examiners  as  to  fitness  and  capacity  of  party  to  act  as  attorney,  6. 

of  registrar  of  attornies,  16. 

annual  certificate,  17. 

affidavit  by  attorney  for  renewal  of  certificate  where  he  has  not  prac- 
tised since  the  expiration  of  his  last  certificate,  18. 

the  like,  where  attorney  hjis  practised,  but  where  agent  omitted  to  take 
out  certificate,  18. 
Certiorari  on  nul  tiel  record  pleaded. 

from  Q.  B.  to  produce  record,  where  record  of  C.  P.  or  Exch.  pleaded, 
447. 

the  like,  in  another  form,  448. 

the  like,  from  C.  P.  to  an  inferior  court,  448. 

the  like,  from  Chancery  to  Q.  B.,  449. 

mittimus  on,  449. 
Certiorari  before  judgment  to  remove  cause  from  inferior  court. 

affidavit  to  obtain,  727,  562. 

order  for,  728. 

vmt  of,  729,  564. 

return  to,  of  proceedings  in  a  borough  court,  729. 

rule  on  judge  of  inferior  court  to  return  writ,  730. 

rule  or  order  for  a  procedendo,  730. 

bail  piece  on  removal  of  cause  from  Mayor's  Court  of  London,  73L 

order  for  render  by  bail  in  such  case,  731. 
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Certiorari  before  judgment  to  remove  cause,  &c. — continued. 

writ  of  procedendo,  731. 

declaration  in  superior  court  after  removal  by,  732. 
Certiorari  after  judgment  to  remove  cause  from  inferior  court  for  baving 
execution. 

affidavit  for,  on  19  Geo.  3,  c.  70,  8.  4.  .733. 

rule  on,  734. 

writ  of,  734,  729. 

affidavit  for,  on  4  &  5  Will.  4,  c.  62,  s.  11 .  .734. 

rule,  &c.  on,  735. 

affidavit  for,  on  1  &  2  Vict  c.  110,  s.  22.. 735,  736. 

order  on,  736. 
Cballenge  to  tbe  array,  216. 
Chancery,  writ  of  replevin  out  of,  558. 
Chancery,  certiorari  out  of,  449 ;  mittimus  on,  449. 
Change  of  Parties — see  "Death" — "  Hiuband  and  Wife"—" Bankrupts  and 

Insolvents'' — "  Suggestions." 
Change  of  name  of  railway  company  pending  action,  suggestion  of,  642. 
Changing  attorney,  20.     See  "  Attar  net/." 
Changing  the  venue. 

common  affidavit  to  obtain  order  for,  758. 

the  like,  on  special  grounds,  759. 

summons  to  change,  760 ;  order  thereon,  760. 

in  local  actions,  1 22. 

in  ejectment,  527. 

order  for,  and  supgestion  of,  in  ejectment,  527. 

summons  by  plaintiff  to  amend  venue  in  declaration,  761. 
Charging  of  government  or  other  stocks,  &c.  with  judgments,  &c. 

affidavit  to  obtain  order  for  charge  on  government  stock,  249. 

the  like,  to  obtain  charge  on  shares  in  public  company,  251. 

order  nisi,  charging  government  stock,  251. 

the  like,  charging  shares  in  public  company,  251. 

order  discharging  or  varying  order  nisi,  251. 

affidavit  of  notice  of  order  nisi  to  obtain  order  absolute,  252. 

order  absolute  when  judgment  debtor  does  not  appear,  252. 

the  like,  when  judgment  debtor  does  appear,  253. 
Charging  in  execution — affidavit  and  order  for  purpose  of,  663. 
Charterparty,  declaration  on,  for  not  loading,  &c.,  85 ;  for  freight,  79 ;  affi- 
davit of  debt  for,  358. 
Checks— see  "Bills  of  Exchange,  Notes  and  Checks." 

affidavit  of  debt  on,  363. 

declaration  on,  by  payee  against  drawer,  83. 

the  like,  by  bearer  against  drawer,  83. 
Chester,  direction  of  writs  to  sheriff  of  city  of,  289,  n. 
Church — see  "  Clergyman." 

Cinque  Ports,  direction  of  writs  to  constable  of  Dover  Castie,  289,  n. 
Claim  of  conusance,  750. 

Claim,  particulars  of— see  "  Particulars  of  Demand." 
Claims,  adverse— see  "  Interpleader." 
Clergymen,  actions  against. 

return  to  fi.  fa.  that  defendant  is  a  beneficed  clerk,  313. 

fi.  fa.  de  bonis  ecclesiasticis,  699. 

fi.  fa.  to  archbishop,  de  bonis  eccles.  during  vacancy  of  bishop's  see, 
700. 

sequestrari  facias,  700. 

sequestration  or  warrant  thereon  from  bishop,  700. 

tbe  like,  in  another  form,  700. 

fi.  fa.  for  residue,  de  bonis  eccles.,  702. 

return  by  bishop  of  fi.  feci,  to  a  fi.  fa.  de  bonis  eccles.,  703. 
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Clerk — see  "  Clergyman.'" 

of  local  board  of  health,  actions  by  or  against,  656. 

affidavit  to  hold  to  bail  for  wages  as  a  clerk,  359. 

articled  clerks— see  "Attorney.^' 
Clerk  in  court,  certificate  of,  715. 
Cognizance  in  replevin,  580.     See  "  Replevin." 
Cognovit. 

form  of,  in  general,  463. 

the  like,  with  a  relicta  verificatione,  465. 

the  like,  by  an  executor  admitting  assets,  &e.,  671. 

judgment  on,  465. 

the  like,  against  one  of  two  defendants,  and  issue  joined  against  other, 
where  other  pleads  to  action,  465. 

the  like,  after  issue,  with  a  relicta  verificatione,  466. 

the  like,  against  executor  or  administrator,  671. 

execution  on  judgment  on,  466. 

affidavit  of  execution  of  cognovit,  466. 
Commission,  examination  of  witnesses  under. 

affidavit  to  obtain,  168,  171. 

rule  of  court  for,  172. 

judge's  order  for,  173. 

order  by  consent,  &c.,  177. 

form  of  the  commission,  178. 

interrogatories  on,  181. 

notice  of  time,  &c.  of  examination,  182. 

return  of  commission,  183. 
Commissioner,  bail  put  in  before,  400,  401.     See  "  Ball  in  Country." 

jurat  of  affidavit  sworn  before,  857.     See  "  Affidavit." 
Commitment,  render  and  commitment  by  bail,  408. 
Committitur  of  prisoner  to  Queen's  Prison,  662. 
Common,  plea  of  right  of,  104  ;  new  assignment  to.  111. 
Common  bail,  on  removal  of  cause  firom  inferior  court,  730. 
Common  jury — see  "  Jury." 
Company,  charging  of  shares  in,  249. 
Company,  banking,  incorporated  under  7  &  8  Vict.  c.  113. 

writ  of  summons  and  other  proceedings,  634. 

summons  against,  under  7  &  8  Vict.  c.  111.. 886. 

execution  against  shareholders,  635. 

rule  absolute  for  issuing  sci.  fa.  to  have  execution  against  shareholders, 
635. 

fi.  fa.  against  shareholder  on  order  giving  leave  to  issue  it,  635. 

elegit  against,  on  judgment  against  official  manager,  635. 
Company,  banking,  entitled  to  sue  in  name  of  public  officer. 

writ  of  summons  by  public  officer,  636. 

declaration  by,  636. 

judgment  for  plaintiff"  after  verdict,  637. 

execution  thereon,  637. 

writ  of  summons  against  public  officer,  637. 

declaration  against,  with  suggestion  of  resignation  of  prior  defendant, 
637. 

judgment  after  verdict  against  public  officer,  638. 

execution  thereon,  638. 

sci.  fa.  against  members  for  time  being  on  judgment  against  officer, 
638. 

fi.  fa.  on  judgment  thereon,  639. 

notice  of  intended  application  to  court  against  former  shareholder, 
640. 

affidavit  to  obtain  sci.  fa.  in  such  a  case,  640. 

rule  nisi  why  such  a  scire  facias  should  not  issue,  641. 
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Company,  railway  and  similar  companies,  under  8  &  9  Vict  c.  16. 

writ  of  summons  and  other  proceedings  by  and  against,  641. 

declaration  for  calls,  642. 

suggestion  of  change  of  name  pending  action,  642. 

notice  of  intention  to  apply  for  sci.  fa.  for  execution  against  share- 
holder on  judgment  against  company,  642. 

affidavit  in  support  of  application,  644. 

rule  nisi  on,  646. 

scire  facias  thereon  after  rule  absolute,  646. 

declaration  on,  647. 
Company,  insurance,  registered  under  7  &  8  Vict.  c.  110. 

writ  of  summons,  by,  648. 

declaration  for  calls,  648. 

scire  facias  against  member  on  judgment  against  company,  648. 

notice  to  shareholder  of  application  for  leave  to  issue  execution  against 
him  on  judgment  against  company,  649. 

affidavit  in  support  of  application  against  member  for  time   being, 
650. 

the  like,  against  former  shareholder,  653. 

rule  to  show  cause  why  execution  should  not  issue  against,  653. 

rule  absolute  on,  654. 

summons  and  order  of  judge  in  that  case,  654. 

ca.  sa.  against  shareholder,  654. 

fi.  fa.  against,  654. 

affidavit  under  Winding-up  Act  to  stay  proceedings  against  nftmber 
until  plaintiff  has  proved  debt,  655. 

summons  to  stay  proceedings  under  that  act,  656. 

declaration  by  official  manager,  656. 
Company,  incorporated,  according  to  7  &  8  Vict.  c.  111. 

writ  of  summons  against,  to  enforce  provisions  of  that  act,  s.  7 .  •  896. 
Compelling  attendance  of  witness,  182, 187. 
Compelling  discovery  of  documents,  152. 
Compelling  plaintiff  to  proceed  to'trial,  812. 
Compounding  penal  actions. 

notice  of  motion  to  crown  officer,  800. 

affidavit  to  ground  motion  for  leave  to  compound,  800. 

rule  thereon,  800. 
Concurrent  writ  of  summons,  48. 
Condition  of  bond — see  "  Bond." 
Confession  and  plea  to  new  assignment.  111. 
Confession,  judgment  by,  in  general,  463.     See  "  Cognovit." 
Confession  in  ejectment,  528  ;  judgment  by,  528. 
Consent  to  judge's  order,  480. 
Consent  of  party  to  be  joined  as  plaintiff,  826. 

of  party  to  be  struck  out,  827. 
Consent  of  prochein  ami  or  guardian  to  sue  or  defend  for  infant,  688,  690. 
Consent  of  tenant  to  landlord  continuing  in  possession,  557. 
Consolidating  actions. 

consolidation  rule  in  actions  on  policy  of  insurance,  761. 

judge's  order  for  consolidation,  762. 

judgment  on  consolidation  rule,  762. 
Constables  and  officers. 

demand  of  copy,  &c.  of  warrant,  35. 

notice  of  action,  33,  34. 

postea  in  trespass  against,  232. 
Contempt,  attachment  for,  862.     See  "  Attachment." 
Continuance — see  "  Discontinuance." 

notice  of  trial  by  continuance,  129. 

notice  of  inquiry  by,  495. 
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Contract,  declarations  on,  85  ;  pleas  in  bar  in  actions  ex  contractu,  99. 

Conversion  of  goods,  declaration  for,  88. 

Conusance,  claim  of,  750. 

Coparcener,  issue  in  ejectment  where  defendant  defends  as,  532. 

Copy  of  causes,  certificate  of,  664. 

Copy  of  document — see  "  Inspection" — "  Discovery" — "Notice  to  Admit." 

mutual  admission  to  read  copy  for  original,  135. 
Copy  of  warrant,  demand  of,  &c.  from  a  constable  or  gaoler,  35,  36. 
Copyhold  premises  surrendered,  declaration  for,  78. 

the  like,  for  copyhold  fines,  80. 

affidavit  of  debt  for,  356,  357. 
Copyright,  declaration  for  pirating,  and  claim  for  injunction,  603. 

writ  of  injunction  against  pirating,  603. 
Coroner,  direction  of  writs  to,  289,  n. 

rule  on,  to  return  attachment,  316,  381. 

attachment  against,  316,  381. 
Corporate  city  or  town,  suggestion,  &c.  for  trial  in  adjoining  county,  123. 

direction  of  writs  to,  289,  n. 
Corporations,  &c.,  proceedings  by  and  against. 

actions  by,  634. 

actions  against,  634. 

affidavit  of  service  of  summons  on  officer  of,  54. 

proceedings  by  and  against  public  companies,  banking  companies,  &c., 
see  "  Companies." 
Costs  Jh  general. 

notice  of  intended  taxation  of,  236. 

affidavit  of  increase  in  special  jury  cause  at  assizes,  236. 

the  like,  in  town  cause  tried  by  common  jury,  237. 

affidavit  to  obtain  order  for  plaintiffs  costs,  under  County  Courts 
Acts,  where  plaintiff  and  defendant  reside  more  than  20  miles 
apart,  234. 

the  like,  where  no  material  point  of  cause  of  action  arose  within  juris- 
diction where  defendant  dwelt,  235*. 

summons  to  obtain  costs  under  those  acts,  235. 
•    order  thereon,  235. 

suggestion  to  deprive  plaintiff  of  costs  under  London  Act,  235. 

execution  for  costs — see  the  various  forms  of  execution  for  costs  on 
judgments  in  general,  ^^  Execution  ;"  on  rules  or  orders  of  inferior 
courts,  "  Removals  from  Inferior  Courts  ;"  and  on  rules  of  superior 
courts,  see  "  Rules." 
Costs  in  particular  actions  or  cases,  see  the  different  titles. 
Costs  of  day  for  not  proceeding  to  trial. 

affidavit  for,  810,  527. 

rule  of  court  for  in  Q.  B.  or  C.  P.,  810;  the  like,  in  Exch.,  811. 
Costs,  judgment  for  plaintiff  for,  after  payment  into  court,  767. 
Costs,  judgment  for,  where  defendant's  costs  exceed  plaintiff^ s,  244. 
Costs,  fi.  fa.  or  ca.  sa.  &c.  on  rule  for  payment  of,  845.     See  "  Rules." 
Costs,  attachment  for — see  "  Attachment." 
Costs,  security  for,  786.     See  "  Security  for  Costs." 
Costs,  order  for  indemnity  against,  771 :  bond  of  indemnity  against,  771. 
Costs  after  discontinuance  and  before  declaration,  judgment  for,  806. 
Costs,  certificates  for,  203.     See  "  Certificates.'" 
Costs,  proceedings  for,  under  County  Courts  Acts,  234,  235 — see  "  Costs  in 

General." 
Costs,  suggestion  for,  under  London  Act,  838,  839. 
Costs,  indorsement  of,  on  summons,  42,  45. 

indorsement  of,  on  fi.  fa.,  &c.,  298. 
Costs,  attorney's  bill  for— see  "Attorney." 
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Counsel,  affidavit  of  service  under  articles  to,  12 ;  affidavit  by,  in  that  case, 
12;  notice  of  attending  inquiry  by,  496  ;  the  like,  of  attending  trial 
before  the  sheriff  by,  213  ;  opinion  of,  as  to  pauper's  cause  of  action, 
704. 
Count,  summons  for  striking  out,  95.     See  "  Declaration." 
Countermand,  notice  of  countermand  of  trial,  128. 

the  like,  of  notice  of  inquiry,  496. 

notice  not  to  appear  to  process,  803. 
County  Court 

direction  of  writ  to  old  county  court,  723,  n. 

replevin  in — see  "  Replevin." 

removal  of  causes  from,  &c.,  727.     See  "  Removal  of  Causes,  Sfc," 

appeals  from,  751.     See  "  Appeals  from  County  Courts." 

prohibition  to.  755.     See  "  Prohibition,  ^c." 

writ  of  false  judgment  to  old  county  court,  749. 

proceedings  by  plaintiff  to  get  costs  under  County  Courts  Acts,  234. 

certificate  of  judge  under,  that  action  is  fit  to  be  brought  in  superior 
court,  so  as  to  entitle  plaintiff  to  costs,  203. 

affidavit  and  summons  to  stay  proceedings  against  officer  of,  772. 
County  Palatine. 

writ  of  error  from  court  of,  744. 

affidavit,  &c.  to  obtain  order  for  execution  on  judgment  of,  734.     See 
"  Removal  of  Causes,  Sfc." 
Covenant,  particulars  of  breaches  of,  on  a  forfeiture,  526. 
Coventry,  direction  of  writs  to  sheriff  of,  289,  n. 
Covering  mares,  affidavit  of  debt  for,  358  j  declaration  for,  79. 
Coverture — see  "Husband  and  Wife." 

plea  of,  100. 

affidavit  of,  on  error  for,  277. 

assignment  of  error  for,  279. 
Cows,  declaration  for  bulling  of,  79  ;  affidavit  of  debt  for,  358. 
Criminal  conversation,  declaration  for,  88. 

plea  denying  woman  being  plaintiffs  wife,  103. 
Crops,  declaration  for,  78 ;  affidavit  to  hold  to  bail  for,  357  ;  notice  of  dis- 
tress for,  557. 
Cross  interrogatories,  165.     See  "  Interrogatories." 
Crown,  notice  of  compounding  penal  action  where  part  of  penalty  goes  to, 

800.     See  "  Compounding,  4"c." 
Cultivation  of  land,  declaration  for  not  cultivating,  &c.,  85. 


D. 

Damages,  ascertaining  amount  of,  by  inquiry,  491  to  510 — see  "  Writ  of 
Inquiry." 

remittitur  of,  485,  582,  815— see  "  Remittitur." 
Darrein  continuance,  plea  of,  &c. — see  "  Puis  Darrein  Continuance." 
Day,  costs  of,  810,527. 

De  bonis  ecclesiastices,  fi.  fa.,  &c.,  699.     See  "  Clergyman." 
Death  of  parties  to  action. 

revivor  on  death  between  final  judgment  and  execution,  612  to  619. 

revivor  on  death  between  verdict  and  judgment,  619. 

revivor  on  death  between  interlocutory  and  final  judgment,  620  to  623. 

revivor  on  death  of  one  of  several  plaintiffs  or  defendants,  624. 

suggestion  of  death  of  one  of  several  plaintiffs  before  declaration,  831. 

the  like,  between  declaration  and  plea,  832. 

the  like,  between  plea  and  replication,  832. 
R  R  5 
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Death  of  parties  to  action— continued. 

the  like,  after  issue  joined,  and  before  trial,  832. 

the  like,  after  verdict  for  plaintiff  and  before  judgment,  832. 

the  like,  after  interlocutory  and  before  final  judgment,  832. 

suggestion  of  death  of  one  of  several  defendants  before  declaration,  838. 

the  like,  between  declaration  and  plea,  833. 

the  like,  after  plea  and  before  judgment,  833. 

affidavit  to  obtain  leave  to  legal  representative  to  enter  suggestion  of 

death  of  sole  plaintiff,  833. 
order  thereon  for  a  suggestion,  834. 

suggestion  thereon  of  death  of  sole  plaintiff  before  decleiration,  834. 
the  like,  where  death  after  declaration  or  plea,  &c.,  834. 
suggestion  of  death  of  sole  defendant  before  declaration,  835. 
the  like,  where  death  after  issue  joined,  836. 
notice  requiring  executor,  &c.,  of  deceased  sole  defendant  to  appear 

after  a  suggestion  of  his  death,  836. 
appearance  by  executor,  &c  to  writ,  50. 
plea  by,  where  no  plea  pleaded  by  deceased,  836. 
the  like,  where  the  deceased  pleaded,  837. 
summons  to  compel  continuance  or  abandonment  of  action  on  death  of 

either  party,  837. 
order  thereon,  837. 

suggestion  by  defendant's  executors  on  plaintiff's  default  in  proceed- 
ing, 837. 
fi.  fa.  for  and  against  survivoirs,  296. 
Death  of  parties  in  ejectment 
suggestions  of,  531,  266. 
Death  of  parties  in  error. 

of  one  of  several  plaintiffs,  suggestion  of,  266. 

the  like  of  death  of  sole  plaintiff  in  error  by  his  legal  representatives  in 

ejectment,  266. 
the  like,  of  death  of  one  of  several  defendants  in  error,  267. 
Death  from  accident,  &c.,  particulars  in  action  for,  795. 
postea  in,  896. 
fi.  fa.  in,  896. 
Debt. 

conclusion  of  declarations  in,  73,  74,  n. 
issue  in  actions  of,  118,  &c.     See  "  Issue." 
postea  in,  225,  226. 
judgment  in,  242. 
Debt  and  costs,  order  for  stay  on  payment  of,  769. 
Debtors  absconding,  419.     See  **  Absconding  Debtors." 
Declaration. 

Commencements  and  conclusions  of. 
general  form  of,  70. 

the  like,  by  or  against  particular  persons,  75.  See  "Administra- 
tors"—  "Assignees  of  Bankrupts" — "Assignees  of  Insolvents" — 
"Banking  Companies" — "  Corporations" — "Executors" — " Hun- 
dredors  "  —  "  Husband  and  Wife  "  —  "  I/^ants"  —  "  Cheers" — 
"Public  Companies" — "Registered  Companies,"  &c. 
the  like,  qui  tarn,  75. 

where  defendant  described  in  writ  by  wrong  name,  75. 
where  one  of  several  plaintiffs  died  after  issuing  of  writ  and  before 

declaration,  75,  831. 
the  like,  on  death  of  a  defendant,  76,  833. 
after  plea  of  nonjoinder,  76. 

where  cause  removed  from  inferior  cotut,  732,  578. 
in  action  against  several  defendants  where  writ  specially  indorsed, 
and  where  judgment  signed  against  one  for  non-appearance,  and 
plaintiff  proceeds  against  rest,  suggesting  the  judgment,  76. 
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Declaration — continued. 
Money  counts. 

for  goods  sold,  77 ;  for  goods  sold  and  delivered,  78 ;  for  money  on 
exchange  of  horses,  78 ;  for  stock  sold  and  transferred,  78 ;  for 
fixtures  sold,  78;  for  goodwill  of  a  business,  78 ;  for  crops  sold, 
78 ;  for  outgoing  tenant  rights,  78  i  for  an  estate  sold,  78 ;  for 
copyhold  premises  surrendered,  78 ;  for  the  use  of  a  house  and 
land,  78 ;  for  use  of  unfurnished  apartments,  78 ;  of  furnished 
apartments,  78 ;  for  use  of  furnished  apartments  and  board,  78 ; 
for  double  rent,  78 ;  for  use  of  pasture  land  and  eatage  of  grass, 
79 ;  for  use  of  a  fishery,  79 ;  for  wharfage  and  warehouse  room, 
79  ;  for  standing  of  carriages,  79 ;  for  horsekeep,  stabling,  &c., 
79;  for  agistment,  79 ;  for  covering  mares,  79;  for  bulling  cows, 
79;  for  hire  of  goods,  &c.,  79;  for  freight,  79;  for  carriage  of 
goods  by  land,  79 ;  for  passage  money,  79 ;  for  primage  or 
average,  79 ;  for  the  tonnage  of  goods,  79 ;  for  lighterage  of 
goods,  79 ;  for  demurrage,  80 ;  for  tithes,  80 ;  for  copyhold 
fines,  80 ;  for  tolls  on  carriages  passing  over  a  bridge,  80 ;  for 
tolls  on  goods  brought  into  a  market  and  weighed,  &c.,  80 ; 
for  tolls  on  passing  through  a  turnpike  and  weighings,  80  ;  for 
tolls  on  cattle  sold  in  a  market  by  farmer  and  proprietor,  80. 

on  a  policy  of  insurance  not  under  seal,  where  an  adjustment,  80. 

on  award  on  submission  not  under  seal,  80 ;  on  an  umpirage,  80. 

for  money  awarded  under  order  of  nisi  prius,  81. 

for  premiums  of  insurance,  81. 

for  work  and  materials,  81. 

for  a  witness's  expenses,  81. 

for  money  lent,  81. 

for  money  paid,  81. 

for  money  received,  81. 

for  interest,  81. 

on  an  account  stated,  81. 

by  or  against  husband  and  wife,  691. 

by  or  against  executors  or  administrators,  669. 

by  assignees  of  bankrupt  or  insolvent,  692. 
Special  counts,  including  all  causes  of  actions  on  contracts,  whether  by 
simple  contract,  or  specialty  or  record. 

on  promissory  notes,  82,  83.     See  "  Bills  and  Promissory  Notes," 

on  cheques,  83. 

on  bills  of  exchange,  83,  84.     See  "Bills  of  Exchange." 

breach  of  promise  of  marriage,  85. 

warranty  of  a  horse,  85. 

on  a  guarantee,  85. 

for  not  repairing  and  not  using  premises  properly,  85. 

for  not  loading,  pursuant  to  charter-party,  85. 

upon  a  lease  for  rent,  86. 

upon  a  covenant  to  repair,  86. 

on  a  deed  generally,  86. 

on  mortgage  deed  for  principal  and  interest,  86. 

on  a  bond  not  stating  the  condition  or  breach  of  it,  86. 

the  like,  stating  the  condition  and  breach,  86. 

on  a  judgment,  86. 

for  a  penalty  on  a  statute,  87. 
Statement  of  causes  of  actions  for  torts. 

trespass  to  land,  87. 

assault,  battery  and  false  imprisonment,  87. 

the  like,  in  a  fuller  form,  88. 

criminal  conversation,  88. 

seduction,  88. 
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Declaration — continued. 

Statement  of  causes  of  action  for  torts — continued, 
wrongful  conversion  of  goods,  88. 
wrongful  detention  of  property,  &c.,  88. 
against  carriers  for  damage  done  to  goods,  88. 
the  like,  for  not  delivering  goods,  88. 
diverting  water  from  a  mill,  89. 
infringement  of  patent,  89. 
infringement  of  copyright,  89. 
excessive  distress  for  rent,  89. 
defamation  of  character,  89. 
libel,  89. 

malicious  prosecution,  90. 
in  replevin,  578. 
In  particular  cases. 

in  revivor,  610,  611,617. 
in  replevin,  578. 

after  removal  from  inferior  court,  732. 
in  action  for  mandamus,  600. 
by  public  officer  of  banking  company,  636. 

against  public  officer  of  banking  company,  with  suggestion  of  re- 
signation of  prior  defendant,  637. 
at  the  suit  of  railway  company  for  calls  under  8  &  9  Vict.  c.  16..  642. 
on  sci.  fa.  against  member  of  railway  or  similar  company,  647. 
Practical  forms  relating  to. 
notice  of  filing  of,  90. 
notice  to  plead  indorsed  on,  91. 
the  like,  when  delivered  separately,  91. 
demand  or  notice  requiring  plaintifi*  to  declare,  92. 
demand  of,  in  replevin  where  cause  removed,  566,  570. 
summons  and  order  for  time  to  declare,  93. 
affidavit  of  misnomer,  to  ground  application  for  amendment,  93. 
summons  and  order  thereon,  93. 
summons  and  order  to  strike  out  surplusage,  &c.,  94. 
summons  and  order  to  strike  out,  &c.  declaration  framed  to  em- 
barrass, &c.,  9Q. 
summons  and  order  for  striking  out  one  of  two  or  more  counts  for 

same  cause  of  action,  9a. 
judgment  of  non  pros,  for  not  declaring,  804.  See  also  "Replevin." 
Declaration  by  attorney  that  writ  was  issued  by  him,  &c.,  68,  69. 
Decree,  registry  of,  247,  248. 
Deeds. 

affidavits  to  hold  to  bail  on,  365  ;  on  a  deed  generally,  365 ;  for  rent  on 
a  lease,  365 ;  for  arrears  of  annuity  on  annuity  deed,  365 ;  the  like, 
in  another  form,  365 ;  for  mortgage  money  and  interest,  366  ;  the 
like,  by  assignee  of  mortgagee,  366  ;  the  like,  by  assignee  of  mort- 
gagee deceased,  366. 
declarations  on,  in  general,  86 ;  on  a  mortgage  deed,  86. 
detinue  for,  88. 
plea  of  denial  of,  &c.,  100. 
inspection  of— see  "  Inspection." 
discovery  as  to — see  "  Discovery." 
admission  of,  &c. — see  "  Notice  to  admit." 
Deed  of  reference  to  arbitration,  870. 
Defamation,  declaration  for,  89. 
plea  of  truth  of,  103. 

notice  of  intention  to  prove  ofi'er  of  apology,  799. 
Default,  judgment  by,  for  want  of  plea,  482  to  489.     See  "  Judgment  by  Nil 
Dicit  or  for  Want  (j/"  Pka." 
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Default,  judgment  by,  for  want  of  appearance,  58,  60,  66.     See  "  Appear- 

ance." 
Defeazance  for  want  of  attorney,  471. 
Delivery  of  attorney's  bill,  22,  &c.     See  "  Attorney^" 
Demand  of  copy  of  warrant,  &c.,  35,  36. 

Demand  on  attorney  to  ascertain  whether  writ  issued  by  authority,  67. 
Demand,  particulars  of,  790.     See  "  Particulars  of  Demand." 
Demand  of  possession  on  determination  of  tenancy,  543,  544. 
Demand  of  security  for  costs,  786. 

Demand  and  refusal  of  costs,  affidavit  of,  to  ground  attachment,  859. 
Demurrage,  affidavit  to  hold  to  bail  for,  359  ;  declaration  for,  80. 
Demurrer  and  proceedings  as  to. 

form  of,  in  general,  453. 

summons  for  leave  to  plead  and  demur,  107. 

affidavit  in  support  of,  107. 

order  thereon,  108. 

summons  for  leave  to  reply  or  surrejoin  and  demur,  113. 

summons,  affidavit  and  order  for  leave  to  rejoin,  &c.  several  matters,  or 
to  rejoin  and  demur  to  same  replication,  &c.  at  same  time,  1 14. 

joinder  in  demurrer,  454. 

notice  to  join  in  demurrer  when  delivered  separately,  454;  the  like, 
when  indorsed  on  demurrer,  455. 

judgment  for  plaintiff  for  not  joining  in  demurrer  to  plea,  455. 

judgment  for  defendant  of  non  pros,  for  not  joining  in,  805. 

notice  by  defendant  of  having  struck  out  issue,  and  demurred,  455. 

summons  to  set  aside  demurrer  as  being  frivolous,  &c.,  455. 

order  thereon,  456. 

notice  of  inquiry  on  back  of  demurrer  or  joinder,  125. 

demurrer  book,  456. 

points  for  argument,  457. 

notice  of  setting  down  the  demurrer  for  ailment,  457. 

issue,  where  a  demurrer  and  issue  in  fact,  120. 

postea,  where  issue  in  fact  and  in  law,  227. 

praecipe  for  rule  for  judgment,  458. 

nJe  for  judgment,  458. 

judgment  for  plaintiff  on  demurrer  to  declaration  or  replication,  where 
no  issue  in  fact,  and  where  action  is  to  recover  a  debt  only,  458. 

the  like,  where  action  is  to  recover  damages  assessed  by  master,  459. 

the  like,  where  damages  assessed  on  inquiry,  459. 

judgment  for  plaintiff  on  demurrer  to  plea,  459. 

the  like,  on  demurrer  to  replication  to  plea  in  abatement,  460. 

the  like,  on  demurrer  to  plea  in  abatement,  460. 

judgment  for  defendant  on  demurrer  to  declaration  or  replication,  460. 

the  like,  on  demurrer  to  plea  or  rejoinder,  460. 

the  like,  on  demurrer  to  plea  in  abatement,  460. 

the  like,  on  demurrer  to  a  replication  to  plea  in  abatement,  460. 

judgment  for  plaintiff  where  issues  in  fact  and  issues  in  law,  and  where 
the  latter  determined  first,  461. 

the  like,  where  issues  in  fact  determined  first,  461. 

judgment  for  plaintiff  on  demurrer  to  one  count  on  which  damag^es 
assessed  by  master,  and  nol.  pros,  to  other  counts,  462. 

judgment  on  demurrer  to  one  count  for  unliquidated  damages,  with 
award  of  inquiry  on,  and  relict^  verificatione  by  defendant  as  to 
plea,  462. 

execution  on  judgment  on  demurrer,  462. 
Demurrer  to  evidence,  217. 

joinder  in,  by  defendant,  217* 

the  like,  by  plaintiff,  218. 
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Deposit  with  sheriff  in  lieu  of  bail,  proceedings  as  to,  374,  375. 

Deposit  of  money  to  abide  event  of  appeal  from  county  court,  certificate 

of,  75. 
Deputation  from  sheriff  to  try  cause  before  him,  213. 
Detainer,  writ  of,  659  to  661. 

affidavit  to  detain  a  prisoner,  659. 

habeas  corpus  at  suit  of  creditors  of  bankrupt  for  detaining  him,  697. 
Detinue. 

declaration  in,  88. 

plea  of  non  detinet  in,  103. 

plea  of  lien  in,  103. 

summons  to  stay,  on  delivering  up  certain  deeds,  &c.  in  action  of^  769. 

postea  in,  226. 

judgment  in,  after  verdict,  242. 

judgment  by  nil  dicit  in,  484. 

fi.  fa.,  &c.  in,  294,  295. 
Devastavit. 

affidavit  to  hold  to  bail  after,  367. 

return  of,  679,  682. 

entry  of,  on  roll,  and  award  of  fi.  fa.  or  ca.  sa.,  679. 
Devisee,  actions  against,  on  bond,  &c.,  684.     See  "Heirs." 
Dignity,  name  of,  description  of,  &c.,  39. 

suggestion  of,  being  created  an  Earl,  Baronet,  &c.,  830. 
Direction  of  writs,  289,  723,  n.     See  the  title  of  the  different  places  and 

writs. 
Discharge  of  Prisoners. 

by  supersedeas,  664  to  667. 

under  48  Geo.  3,  c.  123 . .  667. 

under  Absconding  Debtors  Arrest  Act,  425. 
Discharge  of  Jury. 

postea  on,  as  to  some  issues,  233. 

postea  on,  in  general,  233. 

demurrer  to  evidence  on,  217. 
Discharged  Rule,  844. 

Discharging  defendant  out  of  custody  on  capias,  375. 
Discontinuance. 

rule  to  discontinue  before  plea  pleaded,  806. 

the  like,  after  plea  pleaded,  806. 

judgment  for  costs  after  discontinuance  before  declaration,  806. 

the  like,  after  plea  pleaded,  806. 

in  ejectment,  530.  * 

judgment  for  costs  after,  in  ejectment,  680. 

of  proceedings  in  error,  265. 

execution  for  defendant  for  costs  on,  335,  337. 
Discovery  of  documents,  compelling  of. 

affidavit  in  support  of  application  for,  152. 

summons  for  that  purpose,  153. 

order  thereon,  154, 

affidavit  in  obedience  to  order  by  manager  of  company  against  whom 
order  made,  154. 
Distress. 

warrant  to  distrain  for  rent,  556. 

inventory  of  goods  distrained,  556. 

notice  of  distress,  556. 

the  like,  for  growing  crops,  on  1 1  Geo.  2,  c.  19,  s.  8. . 557. 

the  like,  for  arrears  of  rent-charge,  557. 

memorandum  of  tenant's  consent  to  continuing  in  possession  under,  557. 

appraiser's  oath,  557. 

memorandum  thereof,  557. 
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D'l&trees— continued. 

the  appraisement,  558. 
¥     proceedings  in  replevin  on,  558,  &c.     See  "  Replevin." 

avowry,  &c.  for,  580. 

declaration  for  excessive  distress,  89. 
Distributive  plea — see  "  Set-off." 

postea  on,  228. 
Distringas  against  defendant  for  not  appearing  in  replevin,  669. 
Distringas  nuper  vicecomitem  quod  venditioni  exponat,  S02. 
Distringas  in  detinue,  294,  295. 
Diversion  of  watercourse,  declaration  for,  89. 
Docket  paper  in  bail,  413. 

Documents — see  "  Admission  of  Documents" — "  Discovery" —  "  Inspection" — 
"  Interrogatories" — "  Notice  to  produce' ' — "  Subpoena" — "  Stamps,"  &c. 
Double  Rent,  declaration  for,  78 ;  affidavit  of  debt  for,  356. 
Dover,  direction  of  writs  to,  289. 
Durham — see  "County  Palatine" — "Attorney." 


Earl,  suggestion  of  plaintiff's  being  created  an  earl,  831.     See  "  Peers." 

East  Indies — see  "India" — "Interrogatories." 

Eat  inde  sine  die,  judgment  of,  246.     See  "Judgment  for  Defendant." 

Eatage  of  grass,  declaration  for,  79  ;  affidavit  to  hold  to  bail  for,  SiC,  357. 

Education,  affidavit  to  hold  to  bail  for,  358. 

Ejectment  in  Ordinary  cases. 

notice  to  quit  by  landlord,  512. 

the  like,  by  a  joint-tenant  or  tenant  in  common,  to  determine  tenancy 
of  a  moiety,  &c.,  513. 

the  like,  by  tenant,  513. 

acknowledgment  of  title  to  bar  statute  of  limitations,  513. 

praecipe  for  ejectment,  514. 

writ  of  ejectment,  514. 

proceedings  to  ascertain  whether  writ  was  issued  with  authority  of 
attorney,  and  who  claimants  are,  515. 

notice  by  tenant  to  his  landlord  of  ejectment  brought,  515. 

appearance  by  defendant  or  defendants  named  in  writ,  516. 

affidavit  by  party  not  named  in  writ  for  liberty  to  appear,  516. 

order  for  leave  to  appear,  516. 

appearance  by  landlord  not  named  in  writ,  517. 

the  like,  of  person  other  than  landlord  not  named  in  writ,  517. 

notice  of  appearance  by  party  not  named  in  writ,  517. 

notice  limiting  defence  to  part  of  property,  517. 

notice  that  defendant  defends  as  joint  tenant,  tenant  in  common  or 
coparcener  with  plaintiff,  518. 

affidavit  that  defendant  is  joint  tenant,  &c.,  and  denying  ouster,  518. 

summons  for  better  particulars  of  property  defended,  519. 

order  on,  519. 

summons  to  confine  appearance  and  defence  to  part  of  property,  519. 

affidavit  in  support  of  summons,  519. 

summons  to  confine  appearance  and  defence  to  part  of  property  de- 
scribed in  defendant's  notice,  plaintiff  not  claiming  residue,  520. 

affidavit  in  support  of  such  summons,  520. 

affidavit  of  personal  service  of  writ  on  tenant,  521. 

the  like,  on  tenant's  wife,  child  or  servant,  521. 

the  like,  on  one  of  defendant's  family  or  servants,  522. 
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Ejectment  in  Ordinary  cases — continued. 

the  like,  on  tenant's  agents,  522. 

the  like,  where  tenant  evades  service,  522.  4 

the  like,  on  one  of  several  joint  tenants,  523. 

the  like,  where  possession  vacant,  523. 

order  for  leave  to  serve  writ  in  particular  manner,  &c.,  523. 

order  for  leave  to  sign  judgment  for  want  of  appearance,  524. 

incipitur  of  judgment  in  case  of  non-appearance,  524. 

judgment  for  non-appearance  to  any  part  by  any  defendant,  524. 

the  like,  where  defence  is  made  for  part,  525. 

the  like,  where  several  defendants,  and  appearance  by  some  only, 
525. 

summons  for  particulars  of  property,  525. 

particulars  of  property,  525. 

particulars  of  breaches  of  covenant,  &c.  on  a  forfeiture,  526. 

summons  to  stay  proceedings  till  security  given  for  costs,  526. 

summons,  &c.  to  stay  until  costs  of  former  ejectment  paid,  526. 

affidavit  to  ground  application  to  strike  out  of  writ  name  of  one  of 
plaintiffs,  on  ground  that  he  did  not  consent  to  its  insertion,  526. 

summons  for  changing  place  of  trial,  527. 

suggestion  of  order  and  change,  527. 

affidavit  to  obtain  costs  for  not  proceeding  to  trial  pursuant  to  notice, 
527. 

rule  on,  527. 

notice  under  C.  L.  P.  Act,  1852,  s.  202,  to  plaintiflFto  proceed,  527. 

judgment  on,  where  plaintiff  has  not  proceeded  to  trial,  528. 

notice  under  s.  203  of  confession  of  action,  528. 

judgment  by  confession,  528. 

the  like,  by  one  of  several  defendants,  and  issue  as  to  rest,  529. 

warrant  of  attorney,  529. 

notice  by  plaintiff,  under  s.  200,  of  discontinuance  of  action  as  to  one 
defendant,  530. 

judgment  for  defendant  on  such  discontinuance,  530. 

summons  to  strike  out  name  of  one  of  several  plaintiffs,  530. 

suggestion  of  death,  531. 

issue  where  defence  is  to  the  whole,  531. 

the  like,  where  only  part,  531. 

the  like,  where  several  defendants  who  defend  separately  for  different 
parts,  531. 

the  like,  where  defence  to  whole  by  landlord  and  tenant,  532. 

the  like,  where  defendant  named  in  writ  does  not  appear,  but  landlord 
does,  532. 

the  like,  where  defendant  defends  as  joint  tenant,  tenant  in  common  or 
coparcener,  532. 

the  like,  where  several  defendants :  where  one  suffers  judgment  by  de- 
fault of  appearance,  and  the  others  defend  for  whole,  533. 

the  like,  where  several  defendants  named  in  writ,  and  one  not  served, 
and  the  others  defend  for  whole,  533. 

the  like,  where  several  defendants,  and  judgment  by  confession  ob- 
tained against  one.  533. 

notice  of  trial  in,  533. 

nisi  prius  record  in,  534. 

affidavit  to  induce  judge  to  certify  for  immediate  execution,  534. 

postea  on  verdict  for  plaintiff  at  assizes  for  the  whole  of  the  premises, 
534.  . 

the  like,  on  verdict  for  plaintiff  where  only  moiety  recovered,  535. 

the  like,  on  verdict  for  plaintiff  for  part  only  of  premises,  535. 

the  like,  where  plaintiff's  title  expired  after  writ  served,  535. 

postea  on  verdict  for  defendant,  535. 
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Ejectment  in  Ordinary  cases — eontimted. 

the  like,  on  a  nonsuit,  535. 

judgment  on  verdict  for  plaintiiT,  535. 

the  like,  where  moiety  only  is  recovered,  536. 

the  like,  where  part  found  for  plaintiff  and  part  for  defendant,  536. 

judgment  for  defendant  on  verdict  or  nonsuit,  536. 

other  forms  of  judgments  referred  to,  536. 

habere  facias  in  ejectment  upon  judgment  by  default,  537. 

habere  facias  and  fi.  fa.  for  costs  where  defendant  has  appeared,  537. 

fieri  facias  for  costs  only,  538. 

ca.  sa.  for  costs  in  that  case,  538. 

fi.  fa.  for  costs  on  judgment  for  defendant,  539. 

ca.  sa.  in  that  case,  539. 

sheriff's  warrant  on  habere  facias  and  fi.  fa.  in  same  writ  for  costs,  539. 

return  to  habere  facias,  tliat  no  person  came  to  point  out  premises, 
540. 

the  like,  that  sheriff  has  delivered  possession,  540. 

return  to  habere  facias  and  fi.  fa.  for  costs  of  execution  of  writ,  540. 

award  and  entry  of  writ  of  ))ossession  with  sheriff's  return,  540. 

proceedings  to  set  aside  judgment  or  execution,  541. 

attornment,  541. 
Ejectment  by  Landlord,  for  non-payment  of  rent. 

praecipe  for  and  writ  of  ejectment,  541. 

affidavit  of  service  of  writ,  &c.  to  obtain  an  order  for  judgment,  541. 

the  like,  where  tenant  cannot  be  served,  or  no  tenant  in  possession,  and 
copy  of  writ  fixed  on  premises,  542. 

order  for  leave  to  sign  judgment,  543. 

appearance,  and  other  forms  of  proceedings,  543. 

summons  to  stay  proceedings  upon  payment  of  rent  and  arrears,  with 
costs,  under  C.  L.  P.  Act,  1852,  s.  212.  .543. 

order  on,  543. 
Ejectment  by  Landlord  on  determination  of  tenancy. 

demand  of  possession  according  to  the  213th  section  of  the  act,  where 
the  tenancy  expired  by  effluxion  of  time,  543. 

the  like,  where  tenancy  expired  by  notice  to  quit,  544. 

writ  and  notice  to  appear,  &c.,  545. 

affidavit  to  obtain  rule  for  bail,  &c.,  according  to  C.  L.  P.  Act,  1852, 
s.  213,  where  tenant  held  under  lease  under  seal,  545. 

the  like,  where  tenant  held  from  year  lo  year  under  written  agree- 
ment, 546. 

summons  to  show  cause  why  defendant  should  not  put  in  bail,  547. 

order  on,  548. 

affidavit  of  service  thereof,  and  of  non-compliance  therewith,  548. 

judgment  where  tenant  neglects  to  find  bail,  548. 

recognizance  of  bail,  549. 

acknowledgment  of  the  above  recognizance,  549. 

affidavit  of  taking  bail  before  a  commissioner,  549. 

affidavit  of  sufficiency  of  bail,  549. 

notice  of  filing  recognizance  of  bail,  &c.,  550. 

notice  of  exception  to  bail,  550. 

notice  of  justification,  550. 

rule  for  allowance,  550. 

issue,  550. 

nisi  prius  record,  550. 

postea,  &c.  on  nonsuit,  550. 

postea,  &c.  on  verdict  for  defendant,  550. 

postea  for  plaintiff  where  defendant  appeared  at  trial,  550. 
judgment  on,  551. 

habere  facias  and  fi.  fa.  on  such  judgment,  551. 
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Ejectment  by  Landlord  on  determination  oi  iexi&ncy— continued. 

order  to  stay  judgment  or  execution,  on  condition  that  tenant  enter  into 
recognizance  not  to  commit  waste,  &c.,  552. 

recognizance  not  to  commit  waste,  &c.  where  judge  stays  execution,  552. 
Ejectment  by  Landlord  against  Tenant  pursuant  to  C.  L.  P.  Act,  1852,  s.  217, 
where  right  of  entry  accrues  or  tenancy  expires  in  or  after  Hilary  or 
Trinity  Terms,  elsewhere  than  London  or  Middlesex. 

writ  in,  552. 

affidavit  of  service  of  writ,  553. 

appearance,  553. 

notice  of  trial,  124,  126,  127. 

issue  and  other  proceedings,  553. 
Ejectment  by  Mor^gee. 

summons  for  staying  proceedings  on  payment  of  mortgage  money,  553. 

order  on,  554. 

rule  nisi  to  stay  proceedings  on  payment  of  debt  and  co^,  and  for 
reconveyance  to  be  executed  and  deeds  delivered  up,  554. 

note  in  writing  controverting  right  to  redeem,  &.c.,  555. 
Ejectment,  special  case  in,  when  rule  nisi  for  new  trial  refused,  81S. 

the  like,  when  rule  nisi  discharged,  821. 

the  like,  when  rule  made  absolute,  821. 
Ejectment,  suggestion  of  death  of  sole  plaintiff  in  error  by  his  legal  repre- 
sentative in,  266. 
Elegit  on  judgment  for  Plaintiff, 

praecipe  for,  320. 

general  form  of  writ  of,  320. 

elegit  for  part,  after  former  levy,  321. 

renewal  of  elegit,  321 ;  notice  to  sheriff  of  renewal,  322. 

proceedings  on  elegit  before  holding  the  inquisition,  322. 

return  to,  that  defendant  has  no  goods  or  lands,  &:c.,  322. 

the  like,  of  goods  as  to  part,  and  no  lands,  &c.,  322. 

retiu-n  of  inquisition  where  lands  extended,  323. 

the  like,  where  defendant  has  no  goods,  but  lands  holden  in  joint 
tenancy  extended,  324. 

award  of  elegit  on  roll,  and  return  of  inquisition  thereon,  325. 

the  like  of  several  writs  into  different  counties,  &c.,  325. 

award  of  re-elegit,  326. 

re-elegit,  writ  of,  327. 

entry  of  quashing  inquisition,  for  defects  in,  and  award  of  newwnrit,  327. 

entry  of  award  of  fi.  fa.,  and  levy  of  part,  and  award  of  elegit  for  i:e8i- 
due,  and  return  of  inquisition,  328. 

elegit  for  residue,  after  a  fi.  fa.,  328. 

warrant  to  take  defendant's  goods  on  elegit,  329. 
Elegit  on  rule  of  court,  846.     See  "  Rules." 

Elegit  on  judgment  or  order  of  inferior  court  removed,  738,  739,  740. 
Elegit  against  shareholder  on  judgment  obtained  against  official  manager 

of  banking  company,  635. 
Elisors,  direction  of  writ  to,  289,  316. 

attachments  against  coroners  directed  to  elisors,  316. 
Elongata,  return  of,  to  a  retorno  habendo,  572. 
Ely,  isle  of.  direction  of  writ  is  to  sheriff  of  Cambridgeshire,  289,  n. 

direction  of  writ  to  justice,  &c.  of,  723,  u. 
Enlarged  rule,  842,  843. 

Enlargement  of  time  for  award,  874,  875,  &c.     See  "Arbitration." 
Entries— »ee  the  different  titles  of,  throughout  the  Index. 
Entry  of  cause  for  trial,  1 9d. 

Entry  of  satisfaction  on  roll,  348.     See  "  Satisfaction,"  &c. 
Entry  of  suggestions  on  roll — see  "  Suggestions" — "  Death" — "  Husband  and 
W\fe" — "  Bankrupts." 
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Equitable  defence,  plea  of,  102  ;  replication  of  equitable  answer,  110. 
Error  to  Exchequer  Chamber. 

memorandum  of  error  in  law,  to  be  delivered  to  master,  254. 

note  by  master  of  receipt  of,  255. 

copy  of  note,  and  grounds  of  error  to  be  served  on  opposite  party,  255. 

memorandum  of  error  in  law  by  one  or  more  of  several  defendants,  255. 

notice  to  the  other  defendants  requesting  them  to  elect  to  join,  or  to 
decline  to  join  therein,  255. 

notice  by  them  that  they  elect  to  join,  or  decline  to  join,  256. 

summons  in  case  they  refuse  or  neglect  to  elect,  256. 

order  thereon,  256. 

summons  and  order  for  execution,  the  grounds  of  error  being  frivolous, 
257. 

summons  and  order  to  dispense  with  bail  in  error,  257. 

note  of  bail  for  the  master,  257. 

recognizance  of  bail,  257. 

notice  of  bail,  258. 

affidavit  of  sufficiency  of  bail,  to  accompany  the  notice,  258. 

rule  for  better  bail  in  Q.  B.  or  C.  P.,  258. 

entry  of  exception  to  bail  in  Exch.,  259. 

notice  of  exception  to  bail  in  Exch.,  259. 

notice  of  justification  of  same  bail,  259. 

affidavit  of  service  of  notice  of  justification,  259. 

rule  of  allowance  and  other  forms  as  to  bail,  259. 

suggestion  of  error  and  denial  of  it,  to  be  entered  on  roll,  260. 

summons  and  order  for  further  time  to  make  suggestion  in  error,  260. 

notice  to  plaintiff  in  error  to  assign  errors  instead  of  suggesting,  260. 

assignment  of  common  errors,  261. 

the  like,  after  a  bill  of  exceptions,  special  verdict  or  special  case,  261. 

plea  to  assignment  of  common  errors,  proceeding  in  error  being  barred 
by  lapse  of  time,  262. 

issue  on,  262. 

judgment  of  nonpros  for  defendant  in  error  (the  plaintiff  in  the  action), 
for  not  suggesting  errors  to  be  entered  on  original  judgment  roll,  262. 

the  like,  for  not  assigning  errors  pursuant  to  notice,  263. 

fi.  fa.  thereon,  in  either  case,  in  Q.  B.,  264. 

the  like,  in  C.  P.,  264, 

the  like,  in  Exch.,  264. 

ca.  sa.  thereon,  265. 

notice  by  plaintiff  in  error  of  discontinuing  proceedings,  265. 

judgment  of  discontinuance  to  be  entered  on  original  roll,  265. 

execution  thereon,  265. 

notice  by  plaintiff  confessing  error  and  consenting  to  reversal  of  judg- 
ment, 266. 

judgment  of  reversal  to  be  entered  on  original  roll,  266. 

suggestion  of  death  of  one  of  several  plaintiffs  in  error,  266. 

suggestion  of  death  of  sole  plaintiff  in  error  by  his  legal  representatives 
in  ejectment,  266. 

suggestion  of  death  of  one  of  several  defendants  in  error,  267. 

notice  to  legal  representatives  of  deceased  defendant  in  error  of  inten- 
tion of  plaintiff  in  error  to  proceed,  267. 

roll  for  argument — copies  for  judges,  267. 

notice  of  case  being  set  down  for  argument,  268. 

judgment  of  affirmance  where  judgment  originally  gfiven  for  plaintiff, 
to  be  entered  on  original  judgment  roll,  268. 

execution  thereon,  269. 

judgment  of  reversal  whftre  judgment  originally  given  for  plaintiff,  269. 

judgment  of  reversal  upon  error  by  plaintiff  in  an  action  of  debt,  270. 
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Error  to  Exchequer  Chamber — continued. 
execution  thereon,  270. 

judgment  of  reversal  upon  error  brought  by  plaintiff,  in  action  for  unli- 
quidated damages,  270. 
writ  of  inquiry  thereon,  271. 

scire  facias  quare  restitutionem  non  after  judgment  of  reversal,  271. 
writ  of  restitution  and  fi.  fa.  after  such  reversal,  272. 
the  like,  and  capias  ad  satisfaciendum,  273. 
Error  to  the  House  of  Lords,  after  affirmance  or  reversal  in  Exchequer 

Chamber, 
note  or  memorandum  of  error  to  master,  273. 
note  by  master  of  receipt  thereof,  273. 
copy  of  that  note,  and  of  grounds  of  error  to  be  served  on  opposite 

party  or  his  attorney,  273. 
note  of  bail  for  master,  273. 
other  proceedings  as  to  bail,  273. 
suggestion  of  error  and  denial  of  it  to  be  entered  on  judgment  roll, 

273. 
summons  and  order  for  further  time  to  make  suggestion  in  error,  274. 
notice  for  defendant  in  error  to  plaintiff  in  error  to  assign  errors — 

assignment  of  errors,  &c,  274. 
petition  for  hearing,  after  affirmance  in  Exchequer  Chamber,  274. 
order  thereon,  274. 
judgment  of  affirmance  for  plaintiff,  in  House  of  Lords,  after  judgment 

of  affirmance  in  Exch.  Chamb.,  to  be  entered  on  original  roll,  275. 
judgment  of  affirmance  for  defendant,  after  judgment  of  affirmance  in 

Exch.  Chamb.,  276. 
judgment  of  affirmance  for  defendant,  after  judgment  of  reversal  for  him 

in  Exch.  Chamb.,  to  be  entered  on  original  roll,  276. 
judgment  of  reversal  where  judgment  in  Q.  B.  for  plaintiff  was  reversed 

in  Exch.  Chamb.,  276. 
the  like,  where  judgment  for  defendant  affirmed  in  Exch.  Chamb., 

276. 
execution  on  judgment  of  affirmance,  277. 
Error  in  Fact. 

memorandum  alleging  error  in  fact,  277. 

affidavit  stating  the  error  in  fact  intended  to  be  relied  on  to  be  lodged 

with  memorandum,  277. 
master's  note  of  receipt  of  memorandum  and  affidavit,  278. 
judgment  of  non  pros,  for  not  assigning  errors,  278. 
assignment  of  error  that  defendant  was  a  feme  covert,  279. 
the  like,  to  reverse  outlawry,  that  defendant  was  beyond  sea  when 

exigent  awarded,  279. 
notice  to  plead  to  assignment  of  errors,  279. 
plea  to  assignment  of  defendant's  coverture,  279. 
plea  to  assignment  of  defendant's  being  abroad  at  time  of  exigent 

awarded,  280. 
replication,  280. 
issue  in  fact,  280. 
notice  of  trial,  280. 
record  of  nisi  prius,  280. 
the  postea  on,  280. 
Error,  Proceedings  against  Bail  in. 

entry  of  recognizance,  on  error  from  Q.  B.to  Exchequer  Chamber,  280. 

the  like,  on  error  from  C.  P.,  281. 

the  like,  on  error  from  Exch.  of  Pleas,  282. 

the  like,  on  error  to  House  of  Lords,  after  judgment  of  affirmance  in 

Exchequer  Chamber,  282. 
scire  facias,  praecipe  for,  283. 
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Error,  Proceedings  against  Bail  in  — continued. 

scire  facias  upon  recognizance  in  error,  from  Q.  B.  to  Exchequer  Cham- 
ber, 283. 

the  like,  upon  recognizance  in  error,  from  C.  P.,  284. 

the  like,  in  error,  from  Exchequer,  285. 
Error,  from  Inferior  Courts  of  record  to  Queen's  Bench. 

praecipe  for  the  writ,  744. 

writ  of,  744. 

the  like,  from  County  Palatine  of  Lancaster,  744. 

the  like,  coram  nobis  in  Q.  B.  on  abatement  of  former  writ  on  judg- 
ment of  inferior  court,  745. 

judgment  of  non  pros,  for  not  assigning  errors,  745. 

fi.  fa.  thereon,  746. 

the  like,  for  damages  and  costs  in  error  only,  746. 

assignment  of  common  error,  747. 

common  joinder  in  error,  747. 

judgment  of  affirmance  for  plaintiff,  747. 

execution  thereon,  747. 

judgment  of  reversal  for  defendant,  748. 

judgment  of  reversal  for  plaintiff  in  debt,  748. 

execution  thereon,  748. 

judgment  of  reversal  for  plaintiff  in  action  for  damages,  748. 

writ  of  inquiry  thereon,  748,  271. 
Error  to  reverse  outlawry,  718,  &c.     See  "  Outlawry." 
Estate  sold,  declaration  for  price  of,  78. 

Evidence — see  "Admission  of  Documents" — "Discovery" — "Examination  of 
Witnesses,  Sfc.  on  Interrogatories'" — "  Inspection" — "  Interrogatories" — 
"Notice  to  Produce"— "  Stamp" — "Subpoena" — "Witnesses,   compel- 
ling Attendance  of,  8(c.  at  Nisi  Prius," 
Examination  of  parties  and  witnesses  on  interrogatories,  &c. — see  "  Inter- 
rogatories." 
Examination  of  judgment  debtor  in  order  to  proceed  against  garnishee,  340. 
Examiners,  certificate,  &c.  of,  as  to  fitness  of  clerk  for  attorney,  5,  6. 
Exception  to  bail,  392.     See  "  Bail  to  the  Action  in  Town" — "  Error." 
Exception  to  bail  in  ejectment,  550. 
Exceptions,  bill  of,  218.     See  "  Bill  uf  Exceptions." 
Excessive  distress,  declaration  for,  89. 

Exchange  of  horses,  declaration  on,  78  ;  affidavit  of  debt  for,  359. 
Exchequer  Chamber,  error  to,  254.     See  "  Error." 

Execution — see  "  Arbitration" — "  Capias  ad  Satisfaciendum" — "  Company" — 
"  Elegit  " — "  Fieri  Facias"—  "  Garnishees" — "  Outlawry"—  Habere 
Facias" — "Levari  Facias" — "  Rules  of  Court." 

for  execution  in  particular  actions  and  cases — see  the  different  titles  of 
those  actions  and  cases. 

for  execution  by  and  against  particular  persons — see  the  different  titles 
as  to  those  persons. 
Execution  of  judgments  of  Inferior  courts. 

proceedings  to  have,  in  superior  courts,  733  to  736. 

forms  of  writs  of,  after  removal  from,  736  to  743.     See  "  Removal  of 
Causes." 
Execution  on  award  on  a  compulsory  reference,  891. 
Executors  and  Administrators,  actions  by  and  against. 

affidavit  to  hold  to  bail  in  general,  354,  355. 

the  like,  on  a  judgment  by,  367. 

the  like,  on  a  bond,  367. 

the  like,  against  executor  on  judgment  after  a  devastavit,  367. 

process,  669. 

declaration  by,  on  money  counts,  669. 

the  like,  against  an  executor  or  administrator,  670. 

plea  of  plene  administravit,  101. 
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Executors  and  Administrators,  actions  by  and  against — continued, 

denial  of  plaintiff  or  defendant  being  executor,  99. 

issue  and  nisi  prius  record,  670. 

cognovit  by  executor  admitting  assets,  &c.,  671,  465. 

judgment  on,  671. 

judgment  of  assets  in  futiu'o,  in  action  for  a  debt  on  plea  of  plene  ad- 
ministravit,  &c.  when  pleaded  alone,  672. 

the  like,  in  action  for  unliquidated  damages  assessed  on  inquiry,  673. 

the  like,  where  damages  are  ascertained  by  master,  673. 

judgment  of  assets  acknowledged  in  part,  and  for  residue  of  assets  in 
futuro,  on  plea  of  plene  administravit  praeter,  in  action  for  a  debt  or 
liquidated  demand  in  money,  674. 

the  like,  in  action  for  unliquidated  damages  assessed  on  inquiry,  674. 

the  like,  where  damages  are  ascertained  by  master,  674. 

judgment  in  action  for  a  debt  against  three  executors,  where  one  pleads 
plene  adm.  praet,  another  plene  adm.  generally,  and  third  lets  judg- 
ment by  default,  674. 

issue  where  only  plene  adm.  pleaded,  675. 

the  like,  where  plea  denying  cause  of  action  is  pleaded  with  plea  of 
plene  adm.,  and  judgment  of  assets  quando  on  latter,  676. 

postea  on  verdict  for  plaintiff,  222. 

the  like,  on  verdict  for  defendant,  230. 

judgment  for  plaintiff  on  verdict  against  executor,  &c.,  676. 

fi.  fa.  on  judgment  against  executor,  &c.  de  bonis  testatoris,  and  et  si 
non  for  costs  de  bonis  propriis,  677. 

return  thereto  of  nulla  bona  testatoris,  nee  propria,  679. 

the  like,  with  a  devastavit,  679. 

entry  of  devastavit  on  roll  and  award  of  fi.  fa.  or  ca.  sa.,  679. 

fi.  fa.  thereon,  680. 

ca.  sa.  thereon,  680. 

writ  of  revivor  on  judgment  of  assets  quando,  680. 

scire  fieri  inquiry  after  return  of  nulla  bona  testatoris,  680. 

return  thereto  of  devastavit  and  nil,  &c.,  682. 

inquisition  thereon,  682. 

proceedings  by  or  against  an  executor,  &c.  on  a  judgment  against  tes- 
tator, &c. — see  "  Revivor" — "  Suggestion"  —  "  Death." 

entry  of  satisfaction  on  roll  by  executors  of  plaintiff,  349. 
Executors  of  outlaw,  writ  of  error  at  suit  of,  to  reverse  outlawry,  719. 
Executors  and  administrators,  suggestions  by  and  against 

affidavit  to  obtain  leave  to  suggest  death  of  sole  plaintiff,  833. 

order  thereon  for  a  suggestion,  834. 

suggestion  thereon,  834,  835,  836. 

notice,  &c.  after  death  of  defendant  requiring  him  to  appear,  &c.,  836. 

appearance  by,  after,  836. 

plea,  &c.  by,  836,  837. 

summons  to  compel  continuance  or  abandonment  of  action  on  death  of 
either  party,  837. 

order  thereon,  837. 

suggestion  thereon  of  plaintiff's  default,  837. 
Executors  and  administrators.  Proceedings  by  revivor  by  or  against,  for 

having  execution — see  "Revivor." 
Executor  or  administrator,  award  against,  882. 
Exeter,  direction  of  writs  to,  289,  n. 
Exigi  facias. 

writ  of,  707. 

return  to,  708. 

allocatur  exigent,  708. 

supersedeas  to  exigi  facias,  708. 

return  of,  to  exigent,  710. 
Exoneretur,  entry  of,  by  bail,  410. 
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Extent  against  heir  on  special  judgment  against  him,  684. 
the  like,  on  a  general  judgment,  685. 


Fact,  issue  of,  to  be  tried  by  a  judge  without  a  jury,  205. 

Fact,  trial  of  questions  of,  without  pleadings,  426.     See  "  2V»a/." 

Factor,  affidavit  to  hold  to  bail  for  work  done  as,  359. 

False  imprisonment,  &c.,  declaration  for,  87,  88. 

False  Judgment. 

writ  of,  to  old  county  court,  749. 
rule  to  return  same  in  C.  P.,  749. 
return  to,  749. 
Fees,  affidavits  to  hold  to  bail  for,  359. 
Feigned  Issue  under  8  &  9  Vict.  c.  109. 

writ  of  summons  or  issue  under,  436. 
Feigned  Issue  in  other  cases. 

rule  absolute  directing  an  interpleader  for  stakeholders,  &c.,  776. 
form  of  issue  in  that  case,  781,  782. 
record  of  proceedings  thereon,  777. 
order  for,  on  interpleader  by  sheriflF,  781. 
form  of  issue  in  that  case,  781,  782. 
bond  on,  782. 

record  of  proceedings  on,  783. 
Feme  covert — see  "  Husband  and  Wife"  —  "  Coverture." 
Fictitious  address — see  "  Appearance" — "  Attorney." 
Fieri  Facias  in  general,  on  Judgment  for  Plaintiff, 
praecipe  for,  287. 

general  form  of  writ  of,  287 ;  forms  of  directions  of  writs,  288  ;  fi.  fa.  in 
a  qui  tam  action,  293 ;  in  detinue,  294 ;  in  detinue,  for  return  of 
chattel  detained,  and  for  a  distringas  until  returned,  separate  from  a 
writ  for  damages  and  costs,  294 ;  the  like,  but  instead  of  distress 
until  chattel  returned,  commanding  the  sheriff  to  levy  on  defendant's 
goods  the  assessed  value  of  it,  295 ;  where  the  plaintiff  substantially 
succeeds,  but  one  issue  is  found  for  defendant,  295  ;  where  one  de- 
fendant is  found  guilty  and  another  acquitted,  295  ;  after  a  sugges- 
tion of  death  of  sole  plaintiff,  296;  by  surviving  plaintiffs  against 
surviving  defendants,  296  ;  after  a  levy  of  part  by  same  sheriff,  296  ; 
the  like,  when  the  former  levy  was  by  sheriff  of  another  county,  298  ; 
where  judge  certifies  for  speedy  execution  for  part,  298. 
renewal  of  fi.  fa.,  299 ;  notice  to  sheriff  by  plaintiff  of  renewal,  300. 
alias  fi.  fa.,  300. 
pluries  fi.  fa.,  300. 
venditioni  exponas,  300. 

the  like,  after  levy  of  part  and  fi.  fa.  for  residue,  301. 
distringas  nuper  vicecomitem  quod  venditioni  exponat,  302. 
the  like,  for  part  and  fi.  fa.  for  residue,  302. 
entry  of  fi.  fa.,  with  return  of  nulla  bona  and  award  of  another  fi.  (&., 

303. 
the  like,  of  fi.  fa.,  and  return  of  nulla  bona,  and  award  of  ca.  sa.,  303. 
the  like,  of  venditioni  exponas  £uid  return,  and  award  of  fi.  fa.  for 

residue,  304. 
warrant  on  fi,  fa.,  304. 
rule  to  return  the  writ,  306. 

return  of  fieri  feci,  308  ;  of  nulla  bona,  309  ;  of  fieri  feci  for  part,  and 
nulla  bona  as  to  residue,  309  ;  of  fieri  feci  for  part,  and  that  sheriff 
has  paid  part  of  sum  levied  to  landlord,  for  rent,  and  retains  for 
poundage,  &c.,  310 ;  the  like,  for  rent  and  taxes,  to  be  annexed  to 
writ,  310 ;  the  like,  for  taxes  only,  311 ;  of  fieri  feci  as  to  part,  and 
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Fieri  Facias  in  general,  on  Judgment  for  Plaintiff — continued. 

an  interpleader  order  as  to  residue,  311 ;  that  the  goods  taken  were 
let  to  defendant,  and  remain  in  hand  for  want  of  buyers,  311  ;  that 
sheriff  has  taken  goods,  which  remain  in  hand  for  want  of  buyers, 
312 ;  the  like,  where  part  of  goods  sold,  and  rest  remain  in  hand,  &c., 
312 ;  of  seizure  under  prior  writ,  and  that  goods  are  in  hand  unsold 
for  want  of  buyers,  313  ;  that  defendant  is  a  beneficed  clerk,  313  ; 
of  mandavi  bailivo,  313 ;  return  to  fi.  fa.  against  executors  or  admi- 
nistrators— see  "Executors  and  Administrators." 
attachment  against  sheriff  for  not  returning  writ,  &c.,  314  to  317.    See 

"  Attachment." 
bill  of  sale  from  sheriff,  of  goods  taken  on  fi.  fa.,  317. 
affidavit  of  execution  of,  318. 

bond  to  indemnify  sheriff  for  selling  under  fi.  fa.,  318. 
the  like,  for  abandoning  goods  and  returning  nulla  bona,  319. 
proceedings  in  case  of  adverse  claims,  &c.,  779.     See  "  Interpleader." 
Fieri  Facias. in  general,  on  Judgment  for  Defendant, 
praecipe  for,  335. 
writ  of,  in  general,  335. 
the  like,  after  levy  of  part,  336. 
on  judgment  of  nonsuit,  338. 
Fieri  Facias  in  ejectment,  537,  538,  539,  551. 
Fieri  Facias  in  replevin,  577,  &c.     See  "  Replevin," 
Fieri  Facias  after  error,  272.     See  "  Error." 
Fieri  Facias  on  judgment  of  revivor,  609. 
Fieri  Facias  after  error  from  inferior  court,  746. 

Fieri  Facias  on  judgment  or  order,  &c.  of  inferior  court  removed  into  supe- 
rior court,  736,  737,  738. 
Fieri  Facias  on  judgment  against  executor,  &c.,  677,  680. 
Fieri  Facias  for  or  against  executor,  &c.  on  revivor,  615,  616. 
Fieri  Facias  for  executor  or  administrator  on  judgment  obtained  by  plain- 
tiff, since  deceased,  and  suggestion  entered  for  executor  having  exe- 
cution on  it.  896. 
Fieri  Facias  against  shareholder  in  a  registered  company,  654. 

on  judgment  in  sci.  fa.  against  member  of  banking  company,  639,  635. 
Fieri  Facias  against  clerk  of  local  board  of  health,  657. 
Fieri  Facias  against  inhabitants  of  a  hundred,  657. 
Fieri  Facias  against  garnishee,  342,  346. 

Fieri  Facias  against  bail  on  judgment  in  scire  facias  on  recognizance,  417. 
Fieri  Facias  on  rule  of  court,  845,  &c     See  "  Rules." 
Fieri  Facias  de  bonis  ecclesiasticis,  699,  700,  702. 
Fieri  Feci,  return  of,  308,  309. 

Filing  declaration,  notice  of,  90  ;  order  for  sticking  up  notice  of,  58. 
Final  process — see  "  Capias  ad  Satisfaciendum" — "  Elegit" — "  Fieri  Facias" 

—  "  Habere  Facias  Possessionem." 
Fines,  copyhold,  declaration  for,  80 ;  affidavit  of  debt  for,  357. 
Fishery,  declaration  for  use  of,  79. 
Fixtures  sold,  declaration  for,  78. 
affidavit  to  hold  to  bail  for,  358. 

the  like,  by  outgoing  tenant  for  fixtures,  improvements,  &c.,  357. 
Foreign  bill  of  exchange,  declaration  by  drawer  against  acceptor  of,  84 ; 

affidavit  of  debt  on,  363. 
Foreign  language,  where  affidavit  sworn  in,  858. 
Foreigner,  jurat,  &c.  of  affidavit  sworn  by,  858. 
Forfeiture,  particulars  of  breaches  on,  526. 
Forged  bill  of  Exchange,  affidavit  to  obtain  inspection  of,  143. 

summons  and  order  thereon,  144. 
Forma  Pauperis,  petition  to  sue  in,  705.     See  "  Pauper." 
Former  Recovery,  plea  of,  444.     See  "Judgment  Recovered." 
Freehold  premises  sold,  affidavit  of  debt  for,  356 ;  declaration  for,  78. 
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Freight,  declaration  for,  79;  affidavit  of  debt  for,  358. 

Funds,  charging  of,  249.     See  "  Charging  Government  Stock,  Sfc." 

Funerals,  affidavit  to  hold  to  bail  for  work  done  as  undertaker  of,  361. 

Furnished  apartments,  declaration  for  rent  of,  78  ;  the  like,  for  use  of  fur- 
nished apartments  and  board,  &c.,  78. 
affidavit  to  hold  to  bail  for,  356 ;  the  like,  for  use  of  furnished  rooms, 
firing,  &c.,  356. 


G. 

Gaming,  affidavit  for  money  lost  at,  368.     See  "  Penal  Action." 
Gaoler,  certificate  of,  of  causes,  664. 

affidavit  of  gaoler's  signing  thereof,  665. 

demand  of  perusal  and  copy  of  warrant  from,  36.    See  "  Queen's  Bench 
Prison." 
Garnishee,  proceedings  against. 

summons  to  judgment  debtor  to  be  examined  as  to  debts,  340. 

order  thereon,  340. 

appointment  of  master,  &c.  for  examination,  340. 

affidavit  to  ground  application  for  attachment  of  debts,  341. 

order  for  attachment  of  debts,  and  summons  to  garnishee  to  pay,  341. 

the  like,  for  payment  by  garnishee,  or  in  default  for  execution  to  issue, 
342. 

fi.  fa.  against,  where  debt  not  disputed  or  garnishee  does  not  appear, 
342. 

ca.  sa.  in  the  like  case,  343. 

order  for  writ  to  issue  against,  when  he  disputes  debt,  S44. 

writ  against  garnishee  in  that  case,  344. 

declaration  therein,  345. 

plea  thereto,  345. 

issue  thereon,  345. 

postea  thereon,  345. 

judgment  for  plaintiff  thereon,  345. 

fi.  fa.  thereon,  346. 

ca.  sa.  thereon,  346. 
General  issue,  plea  of,  102;  the  like,  by  statute,  102.     See  "  Pleas," 
Gloucester,  direction  of  writs  to  sheriff  of,  289. 
Goods  sold  and  delivered. 

declaration  for,  77,  78. 

the  like,  for  hire  of,  79. 

the  like,  for  carriage  of,  by  land,  79. 

the  like,  for  tonnage  of,  79. 

the  like,  for  lighterage  of,  79. 

the  like,  for  tolls  on  goods  brought  into  a  market  and  weighed,  &c.,  80. 

affidavit  to  hold  to  bail  for,  358. 

the  like,  for  hire  of  goods,  358. 

the  like,  for  carriage  of,  by  land,  358. 

the  like,  for  freight,  primage  or  average  of,  858. 

the  like,  for  tonnage  of,  359. 

the  like,  for  lighterage  of,  359. 
Goods,  declaration  for  conversion,  &c.  of,  88. 

Goodwill  of  business,  declaration  for,  78 ;  affidavit  of  debt  for,  357. 
Government  stock,  charging  of,  with  judgments,  249,  251,  &c. 
Grass,  eatage  of,  declaration  for,  79 ;  affidavit  to  hold  to  bail  for,  357. 
Growing  crops,  declaration  for,  78 ;  notice  of  distress  on,  657. 
Guarantee,  declaration  on,  85. 

plea  of  denial  of  supply  of  goods  on,  99. 

affidavit  to  hold  to  bail  on,  364. 

S  S 
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Guardian,  petition  to  defend  by,  689. 
consent  of  guardian  thereto,  690. 

affidavit  of  signature  to  such  petition  and  consent,  690. 
other  forms  as  to— see  "  In/ant." 

H. 

Habeas  Corpus  ad  testificandum. 

affidavit  to  obtain,  192. 

praecipe  for,  193. 

writ  of,  193. 

for  attendance  of  witness  before  an  examiner,  166. 
Habeas  Corpus,  by  bail  to  bring  up  principal  in  custody  for  crime,  411. 
Habeas  Corpus  cum  causa  to  remove  prisoner  into  Queen's  Prison,  723 ; 

return  to,  725. 
Habeas  Corpus  ad  respondendum  to  keeper  of  Queen's  Prison,  725. 
Habeas  Corpus  ad  satisfaciendum  to  remove  prisoner  to  Queen's  Prison, 

725,  726 ;  return  to,  726. 
Habeas  Corpus  to  remove  cause  from  inferior  court,  727. 
Habeas  Corpus  on  return  of  cepi  corpus  on  attachment,  863. 
Habeas  Corpus  to  keeper  of  Queen's  Prison  at  suit  of  creditors  of  bankrupt 

against  him,  under  Bankrupt  Act,  s.  257.  .697. 
Habeas  Corpus,  return  to  capias,  of  delivery  over  on,  379. 
Habeas  Corpus  to  bring  in  body  of  sheriff,  rule,  &c.  for,  317. 
Habere  Facias  in  ejectment,  537,  551. 

Habere  Facias  on  rule  to  deliver  land  pursuant  to  award,  886. 
Haverfordwest,  direction  of  writs  to  sheriff  of,  289,  n. 

Health,  boards  of,  proceedings  by  or  against,  656.  See  "  Public  Health  Act." 
Heirs  and  devisees,  actions  against,  on  bond,  &c.  of  ancestor. 

judgment  on  verdict  against  heir  for  debt  of  ancestor,  684. 

extent  against  heir  on  special  judgment  against  him,  684. 

the  like,  on  a  general  judgment,  685. 

writ  of  revivor  against  heirs  and  terretenants,  on  judgment  against 
ancestor,  613,  624. 

scire  facias  against  heir  on  judgment  of  assets  quando,  &c.,  681. 
High  Bailiff,  warrant  to,  to  replevy,  561. 

Hire  of  property,  &c.,  declaration  for,  79  ;  affidavit  of  debt  for,  358. 
Horse,  declaration  on  warranty  of,  85. 

declaration  for  money  payable  on  exchange  of,  78. 

affidavit  to  hold  to  bail  for  horses,  &c.  sold,  358  ;  the  like,  for  hire  of, 
&c.,  358 ;  the  like,  for  money  on  exchange  of,  359  ;  the  like,  for  work 
with  horses,  carriages,  carts,  &c.,  359. 
Horse-keep,  stabling,  /tc,  affidavit  to  hold  to  bail  for,  358. 

declaration  for,  79. 
House  of  Lords,  error  to,  and  proceedings  thereon,  274,  &c.     See  "Error." 
Hundredors,  actions  against. 

writ  of  summons,  657. 

fi.  fa.  against  inhabitants,  657. 
Husband  and  wife,  actions  by  and  against 

writ  of  summons,  691. 

affidavit  to  hold  to  bail,  by  or  against,  353. 

declaration  by,  on  common  counts,  691. 

plea  of  defendant's  coverture,  100. 

the  like,  in  error,  279. 

affidavit  of  coverture  on  error  in  fact,  277. 

assignment  of  error  of  coverture  of  defendant,  279. 

plea  to,  279. 

revivor  and  suggestions  for  having  execution  in  case  of  marriage,  635. 
See  "  Revivor." 

suggestion  of,  not  used  for  other  purposes,  838. 


Index,  939. 

I. 

Idiots  and  Lunatics,  actions  by  and  against,  698. 
Illness  of  bail,  398 ;  return  of  languidus,  334,  379. 
Illusory  address— see  ^'•Appearance." 
Immediate  execution. 

certificate  of  judge  for,  203. 
affidavit  for,  534. 

postea  where  judge  certifies  for,  229. 
fi.  fa.  after,  298. 
cd.  sa.  «fter,  331. 
Imprisonment,  declaration  for  a  false  one,  87. 
Improvements,  affidavit  by  outgoing  tenant  to  hold  to  bail  for,  357. 
Incipitur  of  judgment  on  non-appearance  in  ejectment,  524. 
Incorporated  Company — see  "  Company" — "  Corporation." 
Increased  costs,  affidavit  of,  in  a  special  jury  cause  at  assizes,  236. 

the  like,  in  a  common  jury  cause  in  town,  237. 
Indebitatus  counts,  77 — 82. 

Indemnity  to  plaintiff  against  costs,  order  for,  771 ;  bond  of,  771. 
Indemnity  bond  to  sheriflF  for  selling  under  fi.  fa.,  318. 

the  like,  for  returning  nulla  bona,  319. 
Indemnity,  bond  of,  against  lost  bill,  788. 
India,  examination  of  witnesses  in,  under  a  mandamus,  185. 

mandamus  to  courts  in,  186. 
Indorser  or  indorsee  of  bill  or  note,  proceedings  by  and  against — see  "  Bill* 

of  Exchange." 
Indorsements  on  writ  of  summons  in  general,  41,  &c. 
the  like,  under  Bills  of  Exchange  Act,  596. 
on  writ  of  capias,  373. 
on  writ  of  trial,  213,  215. 
on  writs  of  execution,  291. 
on  attachment,  862. 
Infancy,  plea  of,  98,  100. 
Infants,  actions  by  and  against 

process,  same  as  in  other  cases,  686. 
petition  to  sue  by  prochein  amy,  686. 
prochein  amy's  consent  thereto,  687. 
affidavit  of  signature  to  petition  and  consent,  688. 
order  for  rule  thereon,  in  Q.  B.  or  Exch.,  688. 
rule  of  court  on,  in  Q.  B.,  688  ;  the  like,  in  Exch.,  688. 
order  for  admission  of  prochein  amy  to  sue  in  C.  P.,  689. 
petition  to  defend  by  guardian,  689. 

consent  of  guardian  to,  690.  * 

affidavit  of  signature  to  such  petition  and  consent,  690. 
order  for  a  rule  on,  in  Q.  B.  or  Exch.,  690. 
rule  of  court  on,  690. 

order  for  admission  of  guardian  to  defend  in  C.  P.,  690. 
declaration  by  infant,  ^90. 

plea  by,  commencement  of,  98 ;  plea  of  infancy,  100. 
Inferior  courts,  removal  of  causes  fi-om,  before  judgment,  727.    See  "  Re- 
moval" 8(c. 
the  like,  after  judgment  for  having  execution,  733. 
error  from,  into  Q.  B.,  744. 
writ  of  false  judgment  from,  749. 
direction  of  writs  to,  723,  n. 

trial  before  judge  of,  208.     See  "  Trial  before  Sheriff,"  Sfc. 
Infringement  of  patent — see  "  Patent." 
Inhabitants  of  hundred,  fi.  fa.  against,  657. 
Injunction,  claim  of  writ  of,  &c.  under  C.  L.  P.  Act,  1854. 
indorsement  on  summons  of  claim  of,  602. 
SS2 
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Injunction,  claim  of  writ  of,  &c.  under  C.  L.  P.  Act,  \%5i— continued. 
the  like,  where  claim  is  for  injunction  against  burning  bricks,  602. 
declaration  for  nuisance,  with  claim  for  injunction  against,  603. 
the  like,  for  pirating  a  copyright,  with  claim  for  injunction,  603. 
writ  of  injunction,  603. 
Injunction,  writ  of,  under  Railway  Traffic  Act,  894;. 
Inquiry,  writ  of,  to  ascertain  damages  in  general. 

form  of,  in  general,  491 ;  the  like,  in  trespass,  after  plea  of  not  guilty, 
and  nolle  prosequi  as  to  part,  and  judgment  by  nil  dicit  for  residue, 
492. 
rule  to  have  inquiry  executed  before  chief  justice  or  a  judge'  at  assizes, 

493. 
summons  and  order  for  that  purpose,  493. 
summons  and  order  to  obtain  inquiry  before  a  good  jury,  493. 
notice  of  inquiry  in  London,  493  ;  the  like,  in  Middlesex,  495 ;  the 
like,  in  country,  495  ;  the  like,  before  chief  justice  or  chief  baron, 
495  ;  the  like,  at  assizes,  495. 
notice  of  continuance  of,  495. 
notice  of  countermand  of,  496. 
notice  of  attending  by  counsel,  496. 
praecipe  for  subpoena  on,  496. 
subpoena  on,  496. 
inquisition  and  return  on,  497. 

under-sheriflF's  certificate  on  inquiry,  to  stay  judgment,  497 ;  the  like, 
where  judgment  stayed  to  give  defendant  an  opportunity  to  apply  to 
a  judge,  497. 
summons  and  order  for  staying  judgment  on  inquiry  executed  in  vaca- 
tion, 498. 
judgment  after  inquiry,  482. 
execution  on,  same  as  usual,  498. 
Inquiry  in  debt  on  bond,  within  8  &  9  Will.  3,  c.  11 .  .498.     See  "  Bmd." 
Inquiry,  writ  of,  &c.  in  proceedings  in  error,  271. 

Inquiry,  writ  of,  to  ascertain  arrears  of  rent-charge  under  Tithe  Commuta- 
tion Act. 
affidavit  to  ground  application  for  an  order  for  writ,  510. 
writ  of,  to  assess  arrears,  51 1. 
Inquiry,  writ  of,  to  ascertain  expense  incurred  by  doing  of  an  act,  and  for 

doing  of  which  a  mandamus  issued,  601. 
Inquisition  on  inquiry,  497  ;  on  writ  of  inquiry  in  debt  on  bond,  504. 
Inquisition  on  sci.  fi.  inquiry,  682. 

Inquisition  in  replevin,  576,  577,  582,  588.     See  "Replevin." 
Inquisition  on  elegit,  323,  324. 
Inquisition  on  special  capias  utlagatum,  711. 
Insolvent— see  "  Bankrupts  and  Insolvents." 
declaration  by,  693. 
affidavit  and  writ  of  detainer  on  capias,  &c.  to  detain  when  discharged 

at  a  future  period,  659,  660,  661. 
plea  of  discharge  under  Insolvent  Act,  101. 
Inspection  of  documents  in  possession,  &c.  of  opposite  party. 

affidavit  to  obtain  inspection,  under  14  &  15  Vict.  c.  99..  138. 

the  like,  on  behalf  of  defendant,  142. 

summons  to  inspect,  142. 

order  thereon,  142. 

affidavit  by  defendant  to  obtain  inspection  of  will  declared  on,  otherwise 

than  on  14&  15  Vict  c.  99..  143. 
summons  in  such  a  case,  144. 
order  thereon,  144. 
affidavit  by  plaintifi*  to  obtain  inspection  otherwise  iJian  on  that  act, 

144. 
the  like,  by  defendant,  147« 
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Inspection  of  documents  in  possession,  &c.  of  opposite  party — conlintted. 

summons  and  order  thereon  for  inspection,  148. 

summons  by  defendant  for  inspection  in  action  on  a  policy,  148. 
Inspection  of  public  books,  &c.,  150. 
Inspection  of  real  or  personal  property,  150. 
Inspection  in  actions  for  infringement  of  letters  patent,  151. 
Insurance  broker,  affidavit  to  hold  to  bail  as,  359. 
Insurance  companies  registered,  648.     See  "  Company,  Inturance." 
Insurance,  premiums  of,  affidavit  to  hold  to  bail  for,  359 ;  declaration  for,  81. 
Insurance,  policy  of. 

affidavit  to  hold  to  bail  on,  364. 

declaration  on,  80. 

summons,  &c.  to  obtain  inspection  of  documents  in,  148. 

consolidation  of  actions  on,  761.     See  "  Consolidation." 
Interest,  affidavit  to  liold  to  bail  for,  361. 

declaration  for,  81. 

reference  to  master  as  to — see  "  Reference  to  Master." 

indorsement  of,  on  summons,  41. 
Interlocutory  judgment — see  "  Judgment  by  Default." 
Interpleader  at  instance  of  Stakeholders,  &c. 

affidavit  by  defendant  to  obtain  order,  &c.  on  a  claimant  to  appear,  &c. , 
774. 

the  like,  by  claimant  in  support  of  claim,  775. 

rule  nisi,  for  claimant  to  appear,  &c.,  775. 

rule  absolute  on,  directing  feigned  issue,  776. 

rule  ordering  claimant  to  be  defendant  in  action,  776. 

affidavit  of  service  of  rule  where  third  person  does  not  appear,  776. 

rule  on,  barring  third  person  of  claim  against  defendant,  777. 

summons  for  claimant  to  appear,  &c.,  777. 

order  on,  777. 

record  of  proceedings  on  a  feigned  issue,  777. 
Interpleader  at  instance  of  Sheriffs  or  other  officers. 

affidavit  by  sheriff,  &c.  to  obtain  interpleader,  779. 

the  like,  by  claimant  in  support  of  claim,  780. 

summons  by  sheriff  in  case  of  adverse  claims,  780. 

order  thereon,  781. 

issue  thereon,  781. 

the  like,  in  another  form,  782. 

interpleader  bond,  782. 

record  of  proceedings,  783. 

notice  of  costs  after  taxation,  784. 

execution,  785.     See  "Rules  of  Court." 
Interpleader  order,  return  to  fi.  fa.  of,  311, 

Interpreter's  oath,  &c.,  181 ;  jurat  on  affidavit  made  in  presence  of,  858. 
Interrogatories,  delivering  of,  to  opposite  party. 

affidavit  by  plaintiff  to  deliver  interrogatories  to  defendant,  154. 

the  like,  by  defendant  to  deliver  interrogatories  to  plaintiff,  158. 

summons  for  leave  to  deliver  interrogatories,  158. 

order  thereon,  158. 

interrogatories  to  be  answered  by  plaintiff  or  defendant,  158. 

interrogatories  to  plaintiff  in  action  on  bill  as  to  whether  he  is  holder, 
and  the  consideration,  &c.  under  which  indorsed,  159. 

affidavit  answering  interrogatories,  160. 

summons  for  an  oral  examination,  &c.  when  interrogatories  not  suffi- 
ciently answered,  160. 
Interrogatories,  &c.  for  examination  of  witnesses  and  parties  within  the 
jurisdiction. 

affidavit  to  obtain  ride  or  order  to  examine,  161. 

order  thereon  for  examination,  164. 

the  like,  in  another  form,  for  examination  viT&  voce,  164. 
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Interrogatories,  &c  for  examination  of  witnesses  and  parties  within  the 
j  urisdiction  —  continued. 

interrogatories  for  plaintiff,  164. 

the  like,  for  defendant,  165. 

cross  interrogatories,  165. 

notice  of  time,  &c.  for  examination,  165. 

order  to  compel  attendance  of  witness  before  examiner,  166. 

praecipe  for  habeas  corpus  ad  test,  166. 

habeas  corpus  ad  test,  before  examiner,  166. 

oath  to  witness  on  examination,  167. 

certificate  of  examiner  of  examination,  167. 
Interrogatories,  &c.  for  examination  of  witnesses  and  parties  out  of  juris- 
diction. 

affidavit  on  part  of  plaintifi"  to  obtain  an  order  for  commission,  168. 

the  like,  for  the  defendant,  171. 

rule  of  court  for  a  commission,  172. 

order  for  a  commission,  173. 

the  like,  in  another  form,  to  one  commissioner,  or  to  two  commissioners 
if  opposite  party  will  appoint  one,  173. 

the  like,  in  another  form,  where  both  plaintiff  and  defendant  join  in  the 
commission,  175. 

order  by  consent  for  reading  examinations  and  depositions  in  action 
pending  in  another  court  under  a  commission  issued  out  of  that 
court,  177. 

commission  thereon,  178. 

witnesses'  oath  on,  181. 

commissioners'  oath  on,  181. 

interpreter's  oath  on,  181. 

clerk's  oath  on,  181. 

•interrogatories  for  examination  of  witnesses  before  commissioners,  181. 

notice  of  time,  &c.  appointed  by  commissioners  for  examination,  182. 

compelling  attendance  of  witnesses,  &c.,  183. 

return  of  commissioners,  &c.,  183. 
Interrogatories,  examination  of  witnesses  in  India,  &c.  under  a  mandamus. 

affidavit  for  obtaining  mandamus  to  examine  witnesses  in  India  or  else- 
where, under  stats.  13  Geo.  3,  c.  63,  s.  44,  and  1  Will.  4,  c.  22..  183. 

rule  of  court  for  mandamus  to  Jamaica,  184. 

mandamus  thereon,  185.' 

rule  of  court  for  mandamus  to  East  Indies,  185. 

mandamus  thereon,  186. 

interrogatories  on  a  mandamus,  187. 
Interrogatories  on  attachment,  864 ;  recognizance  to  answer,  863. 
Inventory  of  goods  distrained,  556. 
Ireland,  subpoena  into,  affidavit  for,  191. 

order  for,  191. 

form  of  subpoena  into,  192. 

examination  of  witnesses  in,  on  interrogatories — see  "Interrogatories." 
Irregularity,  setting  aside  proceedings  for. 

affidavit  for,  in  general,  802. 

rule  nisi  for,  in  Exch.,  802 ;  the  like,  in  C.  P.,  802. 

summons  and  order  for,  803. 

notice  not  to  appear  to  writ  of  summons,  803. 

notice  to  sheriff  to  retain  money  levied,  &c.,  803. 

setting  aside  proceedings  against  sheriff  for  irregularity,  382. 

setting  aside  proceedings  on  bail  bond,  385. 
Issue,  for  trial  at  Nisi  Prius. 

form  of,  in  general,  116. 

the  like,  in  action  against  several  defendants  where  writ  specially 
indorsed,  and  a  judgment  for  non-appearance  signed  against  one, 
117. 
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Issue,  for  trial  at  Nisi  Prius — continued. 

the  like,  in  action  of  debt  against  several  defendants  where  one  suffered 

judgment  by  not  pleading,  118. 
the  like,  where  action  in  debt  and  also  a  count  for  damages,  118. 
the  like,  where  action  is  for  damages  only,  118. 
the  like,  in  action  of  debt  where  defendant  pleads  to  part  only,  and 

suffers  judgment  to  the  rest,  119. 
the  like,  in  action  for  damages  only,  119. 

the  like,  where  several  issues,  triable  by  country  and  court,  119. 
the  like,  where  issues  in  law  and  in  fact,  and  latter  to  be  tried  first,  120. 
the  like,  where  issues  in  fact  and  law,  and  latter  determined,  120. 
the  like,  in  debt  on  bond  within  8  &  9  Will.  3,  c.  11,  with  suggestion  of 
breaches  where  defendant  pleads  a  plea  not  leading  to  issue  on 
brraches,  and  condition  of  bond  not  set  forth  in  pleadings,  121. 
the  like,  where  condition  of  bond  has  been  so  set  forth,  121. 
the  like,  where  breaches  are  assigned  in  pleadings,  122. 
summons,  &c.  to  have  local  action  tried,  &c.  in  another  county,  122. 
issue  and  suggestion  in  such  a  case,  122. 
issue  and  suggestion,  when  venue  laid  in  a  city  or  town  corporate,  to 

have  cause  tried  in  adjoining  county,  123. 
issue  suggesting  a  change  of  parties  by  death,  marriage  or  bankruptcy — 
see  "  Death" — "  Marriage" — "  Bankruptcy." 
Issue  in  particular  actions  and  cases — see  the  different  titles  of  different  actiont 

and  cases,  viz.  "Ejectment" — "  Error" — "Replevin" — "  Revivor"  Sfc. 
Issue  in  actions  against  particular  persons — see  the  different  titles. 
Issue  on  trial  before  sheriff,  &c.,  209. 
Issue  on  trial  before  a  judge  without  a  jury,  205. 
Issue  on  question  of  fact  without  pleadings,  428,  429. 
Issue  in  error,  280.     See  "  Error." 
Issue  in  revivor,  612.     See  "Revivor." 
Issue  in  replevin,  589.     See  "Replevin." 
Issue  in  ejectment,  531,  532,  &c.     See  "Ejectment." 
Issue  where  directed  under  arbitration  pursuant  to  C.  L.  P.  Act,  892. 
Issue,  feigned— see  "Feigned  Issue," 
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Jamaica,  rule  of  court  for  a  mandamus  to,  184. 

mandamus  thereon,  185. 
Joinder  of  issue,  109. 
Joinder  in  demurrer,  454. 
Joinder  in  demurrer  to  evidence,  217,  218. 
Joinder  of  parties  to  actions — see  "Amendment." 
Joint  Stock  Company — see  "  Public  Company." 
Joint  tenant,  notice  to  quit  by,  513. 

issue  in  ejectment  where  defendant  defends  as,  532. 
Judge's  order — see  "  Summons  and  Order;"  judgment  on,  480.     See  "  Judg- 
ment on  Judge^s  Order.''' 
Judge,  trial  by,  without  a  jury,  205.     See  "  Trial  by  a  Judge." 
Judgment  on  default  of  appearance  in  generaL 

proceedings  for,  &c.,  58. 

form  of,  58,  66. 

form  of,  when  defendant  abroad,  66. 
Judgment  on  default  of  appearance  to  action  on  Bills  of  Exchange  Act, 

596. 
Judgment  by  default  for  want  of  plea,  &c. 

in  action  for  a  debt,  482. 

the  like,  in  action  for  damages  assessed  by  inquiry,  482. 

the  like,  when  damages  ascertained  by  master,  483. 
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Judgment  by  default  for  want  of  plea,  &c. — continued. 

the  like,  in  action  on  bill,  &c.  and  other  counts,  with  remittitur  damna 

as  to  latter,  483. 
the  like,  in  detinue  with  award  of  inquiry,  484. 
the  like,  in  trespass  on  new  assignment  where  no  pleadings  on  which 

issue  taken,  485. 
the  like,  as  to  one  count  and  nol.  pros,  to  another  after  plea  in  action 

on  statute,  485. 
the  like,  with  remittitur  of  part  of  damages  at  return  of  inquiry,  485. 
the  like,  in  action  for  damages  where  default  as  to  one  count,  and  issue 

in  fact  as  to  residue,  which  is  found  for  plaintiff,  486. 
the  like,  in  action  for  damages  where  one  defendant  suffers  judgment 

by  default  and  other  pleads  to  an  issue  found  for  plaintiff,  487. 
the  like,  in  action  for  tort  where  one  defendant  suffers  judgment  by 

default  and  other  pleads  to  issue,  and  issue  found  for  him,  487. 
the  like,  in  action  ex  contractu,  487. 

judgment  in  action  for  damages  for  want  of  rejoinder  to  replication 
and  joinder  in  demurrer  to  some  of  defendant's  pleas,  and  issue  as  to 
remainder,  488. 
execution  on  judgment  by  default,  488. 
affidavit  of  merits  to  set  aside  regular  judgment,  488. 
the  like,  by  attorney  or  clerk,  489. 
Judgment  on  cognovit,  465. 
Judgment  on  warrant  of  attorney,  478. 
Judgment  on  allocatiir  on  attorney's  bill,  SO,  31. 
Judgment  on  judge's  order. 

summons  to  show  cause  why  order  should  not  be  made,  479. 
consent  of  defendant  to  order  being  made,  480. 
order  thereon,  480. 

entry  of  judgment,  480;  the  like,  in  a  special  form,  480. 
execution  on,  480. 
Judgment  for  plaintiff  after  verdict, 
on  verdict  in  town  cause,  240. 
the  like,  in  cause  tried  at  assizes,  242. 
in  detinue,  242. 

in  qui  tarn,  where  part  found  for  plaintiff  and  part  for  defendant,  242. 
the  like,  when  plaintiff  is  entitled  to  costs,  243. 
in  debt  on  bond,  where  damages  assessed  on  8  &  9  Will.  3.  .243. 
where  one  issue  found  for  plaintiff,  and  another  for  defendant,  and  where 

plaintiff  recovers  damages  and  costs  beyond  defendant's  costs,  243. 
on  verdict  for  plaintiff  on  one  count,  and  for  defendant  on  another, 
with  nolle  prosequi  as  to  a  third  count,  found  for  plaintiff,  on  which 
no  damages  assessed,  243. 
for  plaintiff  on  one  count,  and  for  defendant  on  another,  and  where 

defendant's  costs  exceed  plaintiff's  costs,  244. 
where  one  defendant  found  guilty  and  another  acquitted,  and  judge 

certifies  to  deprive  the  latter  of  costs,  244. 
the  like,  where  judge  does  not  so  certify,  245. 

where  issues  in  fact  and  in  law,  and  the  issue  in  fact  tried  first,  and 
found  for  plaintiff,  and  demurrer  afterwards  decided  for  defendant, 
and  went  to  whole  cause  of  action,  and  plaintiff's  costs  exceed  de- 
fendant's, 245. 
according  to  right  and  justice  of  the  case,  where  facts  found  specially 
under  3  &  4  Will.  4,  c.  42,  s.  24 . .  245. 
Judgment  for  defendant,  after  verdict,  246. 
Judgment  when  a  juror  is  withdrawn,  247. 
Judgment  after  trial  before  sheriff,  216. 
Judgment  after  trial  before  a  judge  without  a  jury,  206. 
Judgment  on  issue  on  fact  without  pleadings,  4.30. 
Judgment  on  special  case  in  general,  4(32,  433.    See  "  Special  Cote." 
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Judgment  on  special  case  stated  by  arbitrator,  882. 

Judgment  on  special  verdict,  246. 

Judgment  in  replevin,  571,  &c.     See  "  Replevin." 

Judgment  in  ejectment,  524,  525,  528,  529,  530,  535,  5S6,  548,  551.     See 

''  Ejectment." 
Judgment  in  scire  facias,  416,  417.     See  **  Scke  Fadat." 
Judgment  in  revivor,  609,  612.     See  "Revivor." 
Ju(^ment  in  debt  on  bond,  505,  507. 
Judgment  on  consolidation  rule,  762. 
Judgment  on  plea  in  abatement,  440. 
Judgment  on  plea  puis  dar.  cont,  443. 
Judgment  after  payment  of  money  into  court,  767,  768. 
Judgment  on  nul  tiel  record,  450,  451,  452. 
Judgment  on  demurrer,  458  to  462.     See  "  Demurrer." 
Judgment  on  award  after  compulsory  reference,  890. 
Judgment  that  a  mandamus  be  issued,  600. 
Judgment  against  executor  or  administrator,  672,  &c.     See  "Executors  and 

Administrators." 
Judgment  against  heirs— see  "  Heirs." 

Judgment  for  or  against  a  public  officer  of  a  banking  company,  637,  638. 
Judgment  against  clerk  of  local  board,  657. 
Judgment  of  affirmance  in  error,  268,  275,  276.     See  ''Error." 
Judgment  of  reversal  in  error,  269,  276.     See  "Error." 
Judgment  of  Court  of  Appeal,  822. 
Judgment  non  obstante  veredicto. 

rule  nisi  for,  823. 

rule  absolute  on,  823. 

rule  giving  leave  to  enter  a  suggestion  as  to,  823. 

judgment  for  plaintiff  non  obstante,  &c.,  where  no  suggestion,  824. 

the  like,  where  damages  assessed  by  writ  of  inquiry,  824. 
Judgment  of  non-pros,  804.     See  "  Non-pros,  Judgment  qf." 
Judgment  of  non-pros  in  error,  262,  268,  278,  745. 
Judgment  on  a  nonsuit,  246. 
Judgment  for  not  joining  in  demurrer,  455. 
Judgment  of  discontinuance,  806. 
Judgment  of  discontinuance  in  error,  265. 
Judgment  of  outlawry,  708. 

Judgment,  setting  aside  of — see  "Irregularity" — "Judgment  by  Default." 
Judgment,  registry  of. 

form  of  registry  under  1  &  2  Vict  c.  110,  s.  19.  .247. 

memorial  of  registry  of  judgment  in  Middlesex  or  Yorkshire,  248. 

certificate  of  master  thereon,  248. 

affidavit  of  signature  of  master,  248. 

summons  for  enterin^satisfaction  on  registry,  248. 

order  thereon,  248. 
Judgment,  action  on. 

affidavit  to  hold  to  bail  on,  367. 

on  judgment  of  superior  court,  367. 

on  judgment  by  executor,  367. 

against  executor  on  judgment  after  a  devastavit,  367. 

declaration  in  action  on,  86. 

plea  of  no  record  of,  100. 
Judgment  recovered,  plea  of,  444. 

replication  to,  445,  446. 

issue  on,  446. 

notice  to  produce  record,  &c.,  447. 

certiorari  on,  447,  448,  449. 

mittimus,  449. 

rule  for  judgment  on,  450, 

judgment  on,  450,  451,  452. 

8  s5 
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Judgment  of  inferior  courts,  removal  of — see  "  Removal,"  &c. 

Judgment,  false,  writ  of,  749. 

Jurat  of  affidavit,  forms  of,  856 — 858.     See  *'  Affidavits." 

Juror,  withdrawing  of,  postea  on,  233 ;  judgment  on,  247. 

Jury,  challenge  to  the  array,  216. 

Jury,  special — see  "  Special  Jury." 

Justices  of  the  peace,  notice  of  action  against,  33,  34. 

Justification  of  bail,  391.  See  "  Bailable  Proceedings  ;"  in  error — see  "Emtr.^ 

Justification  of  sureties  in  replevin,  affidavit  of,  559. 


K. 

Keeper  of  Queen's  Prison— see  "  Queen's  Prison  /"removal  of  prisoners  into 
custody  of — see  "  Removal  of  Prisoners." 

Kingston- upon- Hull,  direction  of  writs  to  sheriff  of,  289,  n. 

Kingston-upon-Thames,  direction  of  writs  to  court  of,  724,  n. 

Knight,  suggestion  that  plaintiff  has  been  knighted,  830 ;  the  like,  that  de- 
fendant has  been,  831. 


Lancaster — see  "  County  Palatine." 

Land,  declaration  for  use  of,  79  ;  declaration  for  trespass  to,  87. 

affidavit  of  debt  for  use  of,  356,  357. 
Landlord  and  tenant — see  "Ejectment." 

notice  to  quit  by  landlord,  512. 

the  like,  by  joint-tenant  or  tenant  in  common,  513. 

the  like,  by  tenant,  513. 

acknowledgment  of  title  to  bar  statute  of  limitations,  513. 

appearance  by  landlord  not  named  in  writ  of  ejectment,  517. 

ejectment  by  landlord  for  non-payment  of  rent,  541. 

the  like,  on  determination  of  tenancy,  543. 

the  like,  where  right  of  entry  accrues  in  or  after  Hil.  or  Trin.  Terms,  552. 

proceedings  in  replevin  as  to — see  "  Replevin." 

return  to  fi.  fa.  of  levy  for  rent,  309,  310. 
Languidus,  return  of,  334,  379. 
Larceny  Act,  certificate  for  costs  under,  204. 
Law,  trial  of  questions  of,  without  pleadings,  431. 
Lease,  declaration  for  rent  on,  86. 

affidavit  of  debt  for,  365. 

of  outlaw's  land,  petition  to  lords  of  treasury  for,  713. 
Leasehold  premises  assigned,  affidavit  to  hold  to  bail  for,  356. 
Leave  and  licence,  plea  of,  103.  * 

Letter  of  atro.ney  to  demand  costs,  860 ;  affidavit  of  demand  and  refusal  of 

costs  on,  and  of  execution  of  letter  of  attorney,  861. 
Letters-patent — see  "  Patent," 
Levari  facias,  writ  of,  329. 

after  outlawry  for  levying  issues,  &c.,  713. 

against  heir,  684. 
Libel,  declaration  for,  89. 

notice  by  defendant  of  intention  to  give  evidence  of  ofier  of  apology,  799. 

plea  of  truth  of,  103. 
Liberum  tenementum,  plea  of,  103. 
Lichfield,  direction  of  writs  to  sheriff"  of  city  of,  289,  n. 
Lien,  in  detinue,  plea  of.  103. 

Lighterage  of  goods,  declaration  for,  79;  affidavit  of  debt  for,  859. 
Limitations,  statute  of,  process  to  save,  49,  706. 

plea  of,  100. 

plea  to  assignment  of  errors,  262. 

acknowledgment  of  title  to  bar,  513. 


Index.  947 

Limited  liability  company,  proceedings  by  or  against— see  "  Company.^' 

Lincoln,  direction  of  writs  to  sheriff  of,  289. 

Local  action,   change  of  venue  in,   122.     See  "  Suggestion" — "  Change  qf 

Venue." 
Local  boards  of  health — see  "  Public  Health  Act." 
London,  direction  of  writs  to  sheriffs  of,  288,  n. 
London,  notice  of  trial  in,  indorsed  on  back  of  issue,  124. 
the  like,  when  given  in  a  separate  paper,  128. 
notice  of  inquiry  in,  493. 
affidavit  on  part  of  defendant  in  any  case,  or  on  part  of  plaintiff  in 

replevin  to  obtain  rule  for  special  jury  in,  195. 
rule  for  special  jury  in,  196. 

postea  on  verdict  for  plaintiff  when  cause  tried  in,  205,  222,  224. 
affidavit  to  set  aside  attachment  on  part  of  sheriffs  of,  384. 
London,  Mayor's  court  of,  direction  of  writs  to,  288,  n.,  723,  n. ;   bail-piece 
on  removal  of  cause  from,  731 ;  order  for  render  by  bail  in  such  case, 
731 ;  declaration  after  removal  from,  732. 
London,  Sheriffs'  court  of,  direction  of  writs  to,  723,  n. 
London  Court  of  Requests  Act,  order  for  suggestion  under,  838. 

suggestion  thereon,  839. 
Lord  Mayor's  court — see  *'  London." 
Lords,  error  to  the  House  of — see  "  Error." 

Lords  of  Treasury,  petition  to,  for  lease  of  outlaw's  land,  713  ;  the  like,  to 
have  produce  of  outlaw's  goods  made  over  to  plaintiff,  714  ;  refer- 
ence on  to  solicitor  of,  715. 
Lost  bill,  &c.,  bond  of  indemnity  against,  788. 
Lunatics,  actions  by  and  against,  698. 


M. 

Magistrates,  notice  of  action  against,  33.     See  "Justices." 
Malicious  prosecution,  declaration  for,  90. 
Mandamus,  action  for,  under  C.  L.  P.  Act,  1854. 

writ  of  summons,  600. 

indorsement  on  summons  of  intention  to  claim  mandamus,  600. 

declaration  on,  600. 

judgment  for  plaintiff  that  mandamus  do  issue,  600. 

writ  of  inquiry  to  ascertain  expense  incurred,  &c.,  601. 

writ  of  mandamus,  601. 

return  to,  601. 
Mandamus,  Examination  of  witnesses  under,  when  in  India,  &c,  183.    See 
"  Interrogatories,' '  Sfc. 

form  of  writ  for  that  purpose,  185,  186. 
Mandate— see  "  Warrant." 

Mandavi  Ballivo,  return  of,  to  fi.  fa.,  313  ;  to  ca.  sa.,  334. 
Manor,  affidavit  to  hold  to  bail  for  work  as  steward  of,  360. 

declaration  for  copyhold  fines,  80. 
Mares,  affidavit  to  hold  to  bail  for  covering,  358  ;  declaration  for,  79. 
Marginal  note  to  demurrer,  453  ;  summons,  &c.  for  want  of,  &c.,  455. 
Market,  affidavit  to  hold  to  bail  for  goods  brought  into  a  market  and  weighed, 
357  ;  the  like,  on  cattle  sold  in,  by  farmer  and  proprietor,  357. 

declaration  for  tolls,  &c.,  80. 
Marquis — see  "  Peer." 
Marriage. 

declaration  of  breach  of  promise  of,  86. 

plea  of  coverture,  100. 

revivor  in  case  of,  for  having  execution,  625.     See  '^Revivor." 

suggestions  of,  838. 
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Master— see  "  Coxts"—" Rtference  to  Master" — "  Attorney." 

Materials,  affidavit  of  debt  for,  359  ;  declaration  for,  81. 

Mayor's  Court  of  London— see  "  London." 

Members  of  companies — see  "  Companies." 

Members  of  Parliament,  proceedings  against  traders  being,  632 ;  affidavit 

of  debt,  632 ;  writ  of  summons  against,  632. 
Memorandum  of  error,  254,  277. 
Memorandum  of  appraiser's  oath,  557. 
Memorandum  of  state  of  cause  in  Q.  B.  in  order  to  render  a  defendant  when 

at  large,  408. 
Memorandum  of  tenant's  consent  to  landlord  continuing  in  possession,  557. 
Memorandum  for  rule  to  appear  on  a  certiorari  or  re.  fa.  lo.,  568. 
Memorial  of  registry  of  judgment,  248.     See  "  Nul  tiel  Record." 
Merits,  affidavit  of,  to  set  aside  judgment  by  default,  488,  489. 
Mesne  profits,  particulars  in  action  for,  795. 
Messenger,  aflRdavit  to  hold  to  bail  for  work,  &c,  as,  360. 
Middlesex. 

direction  of  writ  to  sheriff  of,  288,  n. 

notice  of  trial  in,  indorsed  on  back  of  issue,  124 ;  the  like,  indorsed  on 
a  separate  paper,  128. 

postea  on  verdict  for  plaintiff  where  cause  tried  in,  205,  222,  224. 

notice  of  inquiry  in,  495. 

affidavit  on  part  of  defendant  in  any  case,  or  on  the  part  of  a  plaintiff 
in  replevin,  to  obtain  rule  for  special  jury  in,  195. 

rule  for  special  jury  in,  in  Q.  B.,  on  behalf  of  defendant,  196. 

memorial  of  registry  of  judgment  in,  248. 
Mill,  declaration  for  diverting  water  from,  89. 

Minute  of  render  and  commitment  in  Q.  B.,  409;  the  like,  in  Exch.,  409. 
Misnomer  in   declaration,  affidavit  of,   to  ground  application  to  compel 

amendment  of  declaration,  93  ;  summons  and  order  thereon,  93. 
Mittimus  on  writ  of  certiorari  from  Chancery  to  Q.  B.,  449. 
Money  lent,  affidavit  to  hold  to  bail  for,  361  ;  declaration  for,  81. 
Money  paid,  affidavit  to  hold  to  bail  for,  361  ;  declaration  for,  81. 
Money  received,  affidavit  to  hold  to  bail  for,  361  ;  declaration  for,  81. 
Money  counts,  77. 

Money  deposited  with  sheriff  in  lieu  of  bail,  374. 
Money,  payment  of,  into  court,  764.     See  "  Payment  into  Court." 
Month's  notice  of  intention  to  proceed,  114,  115  ;  of  trial,  130. 
Mortgage. 

affidavit  to  hold  to  bail  for  money  due  on,  365 ;  the  like,  by  assignee 
of  mortgagee,  366  ;  the  like,  by  assignee  of  mortgagee  deceased,  366. 

declaration  for,  on  mortgage  deed,  86. 

summons  and  order  to  stay  on  payment  of  debt  in  action  in,  778. 

ejectment  by  mortgagee,  rule  for  staying  proceedings,  &c.,  553. 
Motions  and  Rules. 

notice  of  motion,  840. 

affidavit  of  service  of  notice  of.  840. 

affidavit  in  support  of  or  against  motion,  841. 

rule  nisi,  841. 

affidavit  of  service  of  rule  nisi,  841. 

judge's  fiat  for  a  rule  in  vacation,  841. 

rule  absolute  in  first  instance,  841. 

rule  absolute  when  no  cause  shown,  842. 

enlarged  rule  in  Q.  B.,  842 ;  the  like,  in  Exch.  or  C.  P.,  843. 

rule  absolute  in  Q.  B.  when  cause  shown,  843  ;  the  like,  in  C.  P.,  843; 
the  like,  in  Exch.,  844. 

rule  discharged,  844 ;  the  like,  with  costs,  844. 

memorandum  or  minute  for  registry  in  pursuance  of  1  &  2  Vict.  c.  110, 
s.  19.   247. 

writs  of  execution  on  rules,  845  to  850.     See  "  Rules." 
Mutual  admissions  of  documents,  &c.,  135. 
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Name  of  Company,  suggestion  of  change  of,  642. 

Names  of  Parties — see  "  Misnomer"  —  "  Amendmeitt"—"  Suggeitiont," 

Names  of  Viewers,  request  on  sheriff  for,  199. 

Never  indebted,  plea  of,  98. 

Ne  unques  executor  or  administrator,  plea  of,  99. 

New  Assignment. 

to  pleas  of  right  of  way  and  right  of  common.  111. 

where  plaintiff  replies  and  new  assigns,  111. 

where  plaintiff  replies  and  new  assigns  to  some  pleas  and  new  assig^ns 
only  to  others,  111. 

confession  and  plea  to  new  assignment,  111. 

notice  to  plead  to,  114. 

summons  and  order  for  further  time  to  rejoin  or  plead  to,  114. 

postea  after,  229. 

judgment  by  nil  dicit  after,  485. 
Newcastle-upon-Tyne,  direction  of  writs  to  sheriff,  &c.  of,  289,  n. 
New  Trial. 

rule  nisi  for,  in  Q.  B.,  816  ;  the  like,  in  C.  P.,  816. 

rule  absolute,  SI 7. 

note  in  writing  to  be  delivered  to  chief  justice  or  chief  baron  after  ob- 
taining rule  nisi  for,  817. 

the  nisi  prius  record  on  a,  817. 

notice  of  appeal  against  decision  of  court  under  the  C.  L.  P.  Act,  1854, 
ss.  34  to  37.. 818. 

note  of  bail  for  master  on  such  appeal,  118. 

notice  of  bail  on  such  appeal,  818. 

recognizance  of  bail  on  such  appeal,  819. 

special  case  on  such  appeal,  819. 

the  like,  in  another  form,  in  ejectment,  when  rule  nisi  refused,  819. 

the  like,  when  rule  nisi  discharged,  821. 

the  like,  when  rule  made  absolute,  821. 

judgment  of  court  of  appeal,  822. 
Nil  dicit,  judgment  by,  in  general,  482  to  489.     See  "Judgment  by  Default 

for  want  qf  Plea." 
Nil  dicit,  judgment  by,  in  replevin,  578. 
Nisi  Prius  Record,  form  of,  in  general,  194. 

where  issue  of  fact  is  to  be  tried  by  a  judge  without  a  jury,  194. 

on  a  second  trial,  817. 

in  particular  ceises  and  actions — see  the  different  titles. 
Nisi  Pnus,  trial  at,  202  ;  notice  of,  124.     See  "  Trial  at  Nisi  Prius." 
Nolle  prosequi. 

to  whole  action,  814. 

to  particular  count  or  counts,  814. 

to  particular  part  of  declaration  for  unliquidated  damages,  814. 

to  one  of  several  defendants,  814. 

after  payment  into  court,  767. 

execution  for  defendant's  costs,  815. 
Non-appearance  of  defendant  to  writ  of  summons  in  general,  53.  See  '*  Ap- 
pearance.  Proceedings  in  Default  of." 

declaration  after,  of  one  of  several  defendants,  76. 

judgment  on,  in  action  on  bill,  &c.,  599. 

declaration  after,  in  such  actions,  599. 
Non  assumpsit,  plea  of,  99. 
Non  detinet,  plea  of,  1 02. 

Non  est  factum,  plea  of,  100 ;  postea  where  pleaded,  &c.,  226. 
Non  est  inventus,  return  of,  to  capias,  377  ;  to  ca.  sa.,  334. 
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Non-joinder,  plea  of  and  proceedings  on,  437.     See  "  Abatement,  Pleas  in." 

declaration  after,  76. 

of  defendant,  notice  of  objection  to,  &c.,  827. 

of  plaintiff,  affidavit  to  amend  after  notice  of,  827. 
Non  pros,  judgment  of,  in  geaeraL 

for  not  declaring,  804. 

for  not  replying,  804. 

for  not  replying  to  part,  805. 

for  not  joining  in  demurrer  to  replication  to  part,  805. 

execution  on,  805. 

for  not  assigning  errors,  745. 
Non  pros  in  Error,  805. 

in  Exchequer  Chamber,  262. 

in  error  coram  nobis,  278. 
Non  pros  in  Replevin,  571,  573,  580,  581.     See  "Replevin." 
Non  tenuit,  plea  of,  585. 
Nonsuit  in  general,  219. 

postea  on,  232. 

judgment  on,  246. 

fi.  fa.  on,  338. 

ca.  sa.  on,  338. 
Nonsuit  on  trial  before  sheriflF,  indorsement  of  on  writ  of  trial,  215. 
Nonsuit  in  ejectment,  535.     See  "  Ejectment." 
Nonsuit  in  replevin,  593. 
Norwich,  direction  of  writs  to  sheriflF  of,  289,  n. 
Not  guilty,  plea  of,  at  common  law,  102  ;  by  statute,  102. 
Note — see  "  Promissory  Note." 
Note  in  writing  to  be  delivered  to  chief  justice,  &c  after  obtaining  rule 

nisi  for  new  trial,  817. 
Notices  in  particular  cases — see  the  particular  titles. 
Notice  of  action,  33,  &c. 
Notice  not  to  appear  to  summons,  803. 

Notice  of  bail,  &c.  in  bailable  cases.     See  "  Bail;"  in  error — see  "  Error." 
Notice  to  dispute  bankruptcy,  &c.,  693. 
Notice  of  time  and  place  for  examination  of  witnesses,  165. 
Notice  to  produce  documents,  &c.,  136. 

affidavit  of  service  of,  138. 
Notice  to  admit,  131. 
Notice  of  trial,  &c.,  at  Nisi  Prius. 

notice  of,  in  London,  indorsed  on  back  of  issue,  124. 

the  like,  in  Middlesex,  124. 

the  like,  at  the  assizes,  127. 

the  like,  and  of  assessment  of  damages,  where  judgment  to  part,  127. 

the  like,  where  several  defendants,  and  judgment  against  one,  127. 

the  like,  where  issues  in  law  and  fact,  127. 

the  like,  and  of  assessment  of  damages  in  debt  on  bond,  128. 

notice  of  trial  in  either  of  above  cases  on  a  separate  paper,  128. 

month's  notice  of  trial,  130. 
Notice  of  countermand  of  trial,  128. 
Notice  of  continuance  of  trial,  129. 
Notice  of  trial  by  proviso,  809. 
Notice  of  trial  at  bar,  201. 
Notice  of  trial  before  sheriff,  213,  214. 
Notice  of  trial  in  ejectment,  533. 
Notice  of  inquiry,  493,  495. 

of  continuance  of,  495. 

of  countermand  of,  496. 
Notice  of  inquiry  in  replevin,  588. 
Notice  of  taxation  of  costs,  236. 
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Notice  by  plaintiff  to  sheriff  not  to  discharge  defendant  out  of  custody,  333. 
Notice  to  gaoler  of  habeas  to  remove  prisoner  into  Queen's  Prison,  724. 
Notice  to  keeper  of  Queen's  Prison  of  proceedings  in  error,  &c.  &c.,  to 

prevent  supersedeas  or  discharge  of  prisoner,  662. 
Notice  of  prisoner's  intention  to  apply  for  rule  for  his  discharge,  667. 
Notice  of  appeal  from  county  court,  751. 

of  sureties  as  securities  on  such  appeal,  752. 
Notice,  in  error. 

by  plaintiff  discontinuing  proceedings,  265. 

the  like,  by  defendant  confessing  error  and  consenting  to  reversal,  266. 

to  legal  representatives  of  deceased  defendant  of  intention  of  plaintiff 
to  proceed,  267. 

the  like,  of  case  being  set  down  for  argument,  268. 
Notice  to  sheriff  by  plaintiff  of  renewal  of  fi.  fa.,  300. 
Notice  to  compel  plaintiff  to  proceed  to  trial,  812. 

the  like,^n  ejectment,  527. 
Notice  by  plaintiff  of  discontinuance  of  action  as  to  one  defendant,  630. 
Notice  of  confession  of  action  in  ejectment,  528. 
Notice  of  exception  to  bail  in  ejectment,  5.50. 

Notice  to  distrainer  of  goods  or  cattle  intended  to  be  replevied,  558. 
Notice  of  sureties  in  replevin,  559. 

Notice  of  filing  certiorari  and  recordari,  and  demand  of  declaration,  566. 
Notice  of  apology  in  action  for  libel,  799. 
Notice  of  motion,  840. 

Notice  to  sheriff  to  retain  money  levied,  803. 
Notice,  calendar  month's  notice  of  intention  to  proceed,  114. 
Notice  to  quit,  512,  513. 
Notice  by  tenant  of  ejectment  brought,  515. 
Notice  of  distress,  556,  557. 

Nottingham,  direction  of  writs  to  the  sheriff  of,  289,  n. 
Nuisance,  declaration  and  claim  for  injunction  for,  603. 
Nul  tiel  record,  &c.,  pleas  of,  and  proceedings  on. 

plea  of,  100. 

plea  of  judgment  recovered,  444. 

replication  of  nul  tiel  record  to  plea  of  record  of  same  court,  445. 

the  like,  to  plea  of  matter  of  record  of  another  court,  445. 

replication  to  plea  of  nul  tiel  record  of  same  court,  446. 

the  like,  to  plea  of  nul  tiel  record  of  another  court,  446. 

issue  on,  446. 

notice  to  defendant  to  produce  record  pleaded  by  him,  447. 

notice  of  plaintiff's  intention  to  produce  a  record  of  same  court,  447. 

certiorari  from  Q.  B.  where  record  of  C.  P.  or  Excb.  pleaded,  447. 

the  like,  in  another  form,  448. 

certiorari  from  C.  P.  to  an  inferior  court,  448. 

the  like,  from  Chancery  to  Q.  B.,  449. 

mittimus  thereon  in  C.  P.,  449. 

rule  for  judgment  for  plaintiff  in  C.  P.,  on  production  of  record,  450. 

the  like,  on  non-production  of  record  pleaded  by  defendant,  450. 

judgment  for  plaintiff  on  plea  of,  in  action  to  recover  a  debt,  450. 

the  like,  in  action  for  damages,  where  damages  assessed  by  jury,  450. 

the  like,  where  assessed  by  master,  451. 

judgment  for  plaintiff  on  replication  of  nul  tiel  record,  451. 

the  like,  for  defendant  on  plea  of,  451. 

the  like,  on  replication  of,  451. 

execution  on,  same  as  usual,  452. 
Nulla  bona,  return  of,  309 ;  entry  of,  303. 

condition  of  bond  to  indemnify  sheriff,  on  making  return  of,  319. 
Nulla  bona  testatoris  nee  propria,  return  of,  679. 
Nunquam  indebitatus,  plea  of,  98. 
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Oath — see  "  AffidaviV — "  Witness" — "  Attorney" — "  Appraiser'' — "  Interro- 
gatories" 
Objections  to  patent,  particulars  of,  798. 
Occupation  of  plaintiff,  proceedings  to  ascertain,  67. 
affidavit  to  hold  to  bail  for  use  of  premises,  357. 

declaration  for,  78. 
Officer— see  "  Constable" — "  Sheriff;"  demand  of  copy  of  warrant,  35 ;  no- 
tice of  action  to,  33,  35. 
Officer  of  corporation  or  company — see  "  Corporation" — "  Company." 
Officer  of  county  court,  staying  proceedings  against,  772. 
Official  assignee,  suggestion  of  death  of,  694.  See  "  Bankrupts  or  Insolvents." 
Official  manager,  proceedings  against,  635  ;  declaration  by,  655. 
Opinion  of  counsel  in  pauper's  action,  704. 
Opposing  bail,  397.     See  "  Bail  to  the  Action." 
Oral  examination,  &c.,  summons  for,  when  interrogatories  not  sufficiently 

answered,  160. 
Order  of  judge  in  general,  851.     See  "  Summons  and  Order." 
Order  of  judge  in  particular  cases — see  the  different  titles. 
Order  of  judge,  judgment,  &c.  on,  479.     See  "Judge's  Order,  Judgment  on." 
Order  of  reference,  865.     See  "Arbitration." 
Order  of  House  of  Lords  in  error,  274. 

Outgoing  tenant,  declaration  for  rights  of,  78  ;  affidavit  of  debt  for,  357. 
Outlawry. 

capias  ad  satisfaciendum  for,  707,  329. 

exigi  facias  in,  707. 

return  to  and  judgment  of  outlawry,  708. 

allocatur  exigent,  708. 

supersedeas  to  exigent  quia  improvide,  &c.,  709. 

return  to  exigent  thereon,  710. 

capias  utlagatum,  710. 

special  capias  utlagatum,  710. 

return  thereto,  711. 

inquisition  thereon,  711. 

venditioni  exponas,  712. 

return  thereto,  712. 

levari  facias,  for  levying  issues  and  profits  of  land,  713. 

petition  to  Lords  of  Treasury,  for  lease  of  outlaw's  land,  713. 

the  like,  to  have  produce  of  outlaw's  goods  made  over  to  plaintiff,  714. 

reference  thereon  to  solicitor  of  Lords  of  Treasury,  715. 

certificate  of  clerk  in  court,  715. 

affidavit  of  plaintiff's  debt  and  costs,  716. 

report  of  solicitor  of  Treasury  on  the  reference,  716. 

warrant  to  attorney- general  to  consent  to  order  for  payment,  716. 

order  for  sheriff  to  pay  money  to  plaintiff,  717. 

subpoena,  718. 
Outlawry,  reversal  of. 

praecipe  for  writ  of  error  to  reverse,  718. 

writ  of,  coram  nobis  in  Q.  B.,  718. 

the  like,  coram  vobis  in  C.  P.  or  Exchequer,  719. 

the  like,  in  C.  P.  at  suit  of  outlaw's  executors,  719. 

affidavit  of  defendant's  being  abroad  when  exigent  awarded  to  obtain 
writ  of  error,  719. 

assignment  of  error  on  that  ground,  720. 

plea  thereto,  720. 

judgment  by  default  for  not  pleading  to  assignment  of  errors,  720. 

entry  on  roll,  where  defendant  in  error  makes  default  in  joining  in 
error,  or  pleading  to  assignment,  721. 
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Outlawry,  reversal  oi— continued. 

entry  of  outlawry  on  roll,  with  plea  that  defendant  was  beyond  seas  at 
time  of  exigent  awarded,  and  reversal  of  outlawry  thereon,  721. 

proceedings  on  motion  or  summons  to  reverse  an  outlawry,  722. 
Oxford,  direction  of  writs  to,  289. 


P. 

Palatine,  County — see  "County  Palatine." 

Parliament — see  "  Error" — "  Members  of  Parliament" — "  Peers." 

Part  of  property  claimed  in  ejectment,  summons  to  confine  appearance  and 

defence  to,  519 ;  postea  in  ejectment  for,  535. 
Particulars  of  Demand. 

as  indorsed  on  writ,  44,  45. 

full  particulars,  delivered  with  declaration  on  money  counts  only,  790. 

the  like,  where  declaration  contains  special  or  common  counts,  791. 

short  particulars,  delivered  without  order,  where  full  particulars  would 
exceed  three  folios,  791. 

the  like,  where  declaration  has  special  and  common  counts,  792. 

the  like,  without  an  order,  where  full  particulars  already  delivered,  792. 

summons  for  particulars,  792. 

order  thereon,  794. 

summons  and  order  for  plaintiff  not  having  delivered  paiticalars  with 
declaration  containing  money  counts,  794. 

particulars  in  ordinary  cases  when  delivered  under  an  order,  794. 

the  like,  in  action  on  bill,  with  common  counts,  794. 

the  like,  on  a  special  count,  794. 

the  like,  in  action  for  mesne  profits,  795. 

the  like,  under  9  &  10  Vict.  c.  93.  .795. 

the  like,  of  breaches,  in  action  for  infringement  of  patent,  795. 

the  like,  of  premises  or  breaches  for  which  ejectment  is  brought,  or  of 
premises  defended  for,  525,  526. 

summons  and  order  for  further  and  better  particulars,  796. 

the  like,  for  leave  to  amend  particulars,  796. 
Particulars  of  Set-ofi". 

summons  for,  797. 

order  thereon,  797. 

form  of,  797. 
Particulars  of  objections  to  Patent,  in  action  for  infiringement  of,  798. 
Parties  to  actions. 

death  of — see  "  Death  of  Parties." 

change  of — see  "  Revivor" — "  Suggestion." 
Paitners,  affidavit  to  hold  to  bail  by  one  of  several,  362 ;  the  like,  by  a  sur- 
vivor, 353  ;  the  like,  against  a  surviving,  853. 
Passage  money,  declaration  for,  79;  affidavit  of  debt  for,  858. 
Pasture  land  and  eatage  of  grass,  declaration  for  use  of,  79. 

affidavit  of  debt  for,  357. 
Patent,  action  for  infringement  of. 

declaration  for,  89. 

inspection  in,  151. 

particulars  of  breaches  in,  795. 

particulars  of  objections  to,  798. 
Paupers,  actions  by. 

case  for  opinion  of  counsel,  704. 

opinion  of  counsel,  704. 

alfidavit  by  plaintiff  of  truth  of  case,  704. 

petition,  before  action,  to  be  admitted  to  sue  in  forma  pauperis,  705. 

petition  to  carry  on  in  form^  pauperis  a  suit  already  commenced,  705. 

order  thereon,  705. 
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Payment,  plea  of,  100;  replication  confessing  part  of  plea  of,  110. 
Payment  of  money  into  court,  plea  of,  and  proceedings  thereon, 
plea  of,  764. 

summons  by  one  of  several  defendants  for  leave  to  pay  money  in,  765. 
order  thereon,  765. 

authority  from  plaintiflF  to  get  money  out  of  court,  766. 
replication  of  acceptance  in  satisfaction,  766. 

the  like,  where  another  plea  pleaded,  and  plaintiff  intends  proceeding 

to  trial  on  that  plea,  and  accepts  money  in  satisfaction  to  other,  766. 

the  like,  where  other  pleas  pleaded,  and  plaintiff  accepts  money  in 

satisfaction,  and  enters  a  nolle  prosequi  to  rest,  767. 
replication  that  sum  paid  in  is  not  enough,  767. 
postea  after  plea  of,  227. 

judgment  for  plaintiff,  for  defendant  not  paying  taxed  costs,  767. 

judgment  for  defendant  where  money  paid  into  court  as  to  part,  and  a 

defence  pleaded  to  rest,  and  plaintiff  took  former  out  of  court  in 

satisfaction,  and  proceeded  to  trial  on  latter,  on  which  defendant  got 

a  verdict,  768. 

execution  for  plaintiff  for  costs  where  money  taken  in  satisfaction,  768. 

Payment  of  money  into  court  in  lieu  of  bail,  407.     See  "Bail,  Payment  of 

Money  into  Court  in  lieu  qf," 
Payment  of  debt  and  costs,  summons,  &c.  for  staying  proceedings  on,  769. 
Peers,  proceedings  against,  632. 
Penal  action. 

declaration  in,  75,  87. 
affidavit  of  debt  in,  368. 
postea  for  plaintiff  in,  227. 
judgment  in,  2-12,  243. 
fi.  fa.  in,  293. 

compounding  of,  800.     See  "  Componnding,"  &c. 
Personal  property,  summons  for  inspection  of,  150. 
Personal  service  of  writ,  affidavit  of,  53;  the  like,  in  ejectment,  521. 
Petition  to  sue  by  prochein  amy,  686 ;  to  defend  by  guardian,  689. 
Petition  to  sue,  &c.  by  pauper,  705. 
Petition  for  hearing  error  in  House  of  Lords,  274. 
Petition  to  Lords  of  Treasury  on  outlawry,  713,  714. 
Petitioning  creditor's  debt,  notice  to  dispute,  693. 
Plaint  in  old  county  court  re.  fa.  lo.  for  removal  of,  565. 
Pleadings,  trial  of  questions  without,  431. 
Pleas  in  abatement,  437.     See  "Abatement,  Pleas  in." 
Pleas  in  bar  to  an  action  in  general,  Forms  of. 
commencements  and  conclusions  of,  97. 
commencement  of  plea  by  infant  defended  by  guardian,  98. 
Pleas  in  actions  ex  contractu, 
denial  of  debt,  98. 
denial  of  contract,  99. 

denial  of  plaintiffs  being  executors  or  administrators,  99. 
denial  of  plaintiffs  being  assignees,  99. 
denial  of  defendant  being  executor  or  administrator,  99. 
denial  of  defendant's  making  note  or  accepting  bill,  99. 
denial  of  indorsement,  99. 
denial  of  notice  of  dishonour,  99. 
denial  of  supply  of  goods  in  action  or  guarantee,  99. 
denial  of  breach  of  promise  to  repair,  &c,  99. 
general  denial  of  breach,  99. 
denial  of  deed,  100. 
no  record  of  judgment,  100. 
judgment  recovered,  100. 
infancy  of  defendant,  100. 
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Pleas  in  bar  to  an  action  in  general,  Forms  of— continued. 
Pleas  in  actions  ex  contractu — continued. 

coverture  of,  100. 

Statute  of  Limitations,  100. 

payment,  100. 

satisfaction,  100. 

set-off,  101. 

tender,  101. 

payment  in  court,  101. 

bankruptcy  of  defendant,  101. 

defendant's  discharge  under  Insolvent  Act,  101. 

plene  administravit,  101. 

release  before  action,  101. 

the  like,  after  action,  102. 

equitable  defence,  102. 
Pkas  in  actions  for  torts. 

not  guilty,  102. 

not  guilty  by  statute,  102. 

non  detinet,  103. 

traverse,  in  trespass  of  the  premises  being  plaintiff's,  103. 

traverse  in  trover  or  trespass  of  goods  being  pleiintiff's,  103. 

liberum  tenementum,  103. 

in  crim.  con.,  denial  of  the  woman  being  plaintiff's  wife,  103. 

leave  and  licence,  103. 

lien  in  detinue,  103. 

of  truth  of  the  slander  or  libel,  103. 

self-defence,  103. 

right  of  way,  104. 

right  of  common,  104. 
Forms  relating  to  the  practice  as  to, 

notice  to  plead,  91,  92. 

summons  for  further  time  to  plead,  104. 

order  thereon,  104. 

summons  for  leave  to  plead  several  matters,  105. 

affidavit  in  support  of,  by  defendant's  attorney,  106. 

the  like,  by  defendant  himself,  107. 

order  thereon,  107. 

summons  for  leave  to  plead  and  demur,  107. 

affidavit  in  support  of,  107. 

order  thereon,  108. 

summons  and  order  to  strike  out  or  amend  plea  framed  to  preju- 
dice, embarrass  or  delay,  108. 
Plea  of  nul  tiel  record,  and  proceedings  on,  444.     See  "  Nul  tiel  Record." 
Plea  of  payment  of  money  into  court,  &c.,  764.  See  "  Payment  of  Money  info 

Court,  Plea  of,  S(c." 
Plea,  &c.  to  new  assignment.  111. 

Pleas  puis  darrein  continuance,  and  proceedings  on,  441.     See  "Puis  dar- 
rein Continuance." 
Plea  to  declaration  against  garnishee,  &c.,  34S. 
Plea  to  declaration  on  a  writ  of  revivor,  611. 
Plea  in  bar  in  replevin,  585. 
Plene  administravit,  plea  of,  101. 
Pluries  fi.  fa.,  300  ;  ca.  sa.,  332 ;  distringas,  569. 
Points  for  argument,  &c.,  457. 
Policy  of  insurance — see  "  Insurance,  Policy  of." 
Pone  in  replevin,  564. 

Pone  per  vadios  against  defendant  for  not  appearing  in  replevin,  568. 
Poole,  direction  of  writs  to  sheriff  of,  289,  n. 
Possession,  writ  of — see  "  Ejectment." 
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Postea  on  a  verdict 

on  verdict  for  plaintiff  for  damages  on  all  the  issues  tried  in  London  or 
Middlesex,  and  where  defendant  appears,  222. 

where  cause  tried  at  assizes,  223. 

where  defendant  does  not  appear  at  trial,  223. 

where  cause  tried  in  London  or  Middlesex  by  puisne  judge  in  absence 
of  chief  justice,  &c.,  224. 

at  assizes,  when  only  one  judge  goes  the  circuit,  224. 

where  there  is  a  tales,  224. 

on  verdict  for  plaintiff  in  action  of  debt,  225. 

on  verdict  for  plaintiff,  where  action  is  for  a  debt  or  damages,  225. 

the  like,  when  one  count  in  debt  and  another  for  debt  or  damages, 
225. 

in  debt  on  bond,  where  breach  assigned,  and  damages  assessed,  226. 

the  like,  where  non  est  factum  pleaded  and  breaches  suggested,  226. 

the  like,  for  plaintiff  in  detinue,  226. 

the  like,  for  plaintiff  in  qui  tam  action,  227. 

the  like,  for  plaintiff  on  plea  of  payment  into  court,  227. 

the  like,  for  plaintiff  on  plea  in  abatement,  227. 

the  like,  where  several  defendants,  ana  one  suffered  judgment,  227. 

the  like,  where  facts  found  specially  under  3  &  4  WUl.  4,  c.  42,  s.  24, 
231. 

the  like,  in  action  for  death  by  accidental  injury,  896. 

where  issues  in  law  and  fact,  and  former  determined  first,  227. 

where  issues  in  fact  determined  first,  228. 

where  one  issue  found  for  plaintiff  and  another  for  defendant,  228. 

where  a  distributive  plea  is  partly  found  for  defendant,  228. 

the  like,  on  not  guilty  to  new  assignment  where  other  issues  found  for 
defendant,  229. 

the  like,  where  one  defendant  found  guilty  and  another  acquitted,  229. 

the  like,  where  one  acquitted  and  another  suffers  judgment,  229. 

where  judge  orders  execution  to  issue  before  usual  time,  229. 

for  defendant  where  only  one'issue,  229. 

the  like,  where  several  issues  and  all  found  for  him,  230. 

for  one  defendant  in  action  on  contract,  where  other  suffers  judgment, 
230. 

for  defendant  on  not  guilty  where  defendant  has  pleaded  a  justification, 
and  jury  discharged  as  to  latter,  231. 
Postea  on  a  special  verdict,  220. 
Postea  on  a  special  case,  231. 
Postea  in  replevin — see  "  Replevin." 
Postea  in  ejectment,  534,  &c.     See  "Ejectment." 
Postea  in  revivor — see  "  Revivor." 
Postea  in  error — see  "Error." 

Postea  in  actions  against  executors,  heirs,  &c. — see  "  Executor*  and  Admi- 
nistrators"— "  Heirs." 
Postea  on  a  nonsuit  in  general,  232. 
Postea  on  nonsuit  in  trespass  against  a  peace  officer,  232. 
Postea  when  juror  withdrawn  or  when  jury  discharged,  233. 
Postea  on  verdict  on  trial  before  a  judge  without  a  jury,  205,  206. 
Postea  on  issue  in  fact  without  pleadings,  429. 
Postea  under  arbitration  clauses  C.  L.  P.  Act,  1854,  s.  1,  6.. 893. 
Postponing  trial,  notice  of  motion  for,  808 ;  affidavit  for,  815. 
Poundage,  return  to  fi.  fa.  of  levy  for,  310. 
Power  of  attorney  to  demand  costs,  860. 
Praecipe — see  the  titles  of  different  writs. 

Premises,  particulars  of,  in  ejectment,  525;  inspection  of,  150. 
Premiums  of  insurance,  affidavit  of  debt  for,  359  ;  declaration  for,  81. 
Primage,  affidavit  to  hold  to  bail  for,  358  ;  declaration  for,  79. 
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Prisoners,  proceedings  by  and  against 
Proceedings  against. 

proceedings  to  detain  when  in  custody  of  sheriff  and  intending  to 

quit  England,  350,  370,  &c. 
detainer  of,  in  Queen's  Prison  and  intending  to  quit  England,  669. 
affidavit  to  detain  prisoner  discharged  at  future  period  under  In- 
solvent Act,  659. 
capias  in  tltat  case  where  defendant  in  custody  of  sheriff,  660. 
detainer  in  that  case  when  defendant  in  custody  in  Queen's  Prison, 

661 ;  the  like,  in  another  form,  661. 
proceedings  to  obtain  discharge  out  of  custody  on  ground  of  writ 

issued  without  attorney's  authority,  &c.,  375,  376. 
bail  in  action  against,  403. 

declaration  against,  same  as  in  ordinary  cases,  662. 
plea  and  subsequent  proceedings  same  as  in  ordinary  cases,  662. 
notice  to  keeper  of  Queen's  Prison  of  error,  order,  agreement  or 

other  matter  to  prevent  supersedeas  or  discharge,  662. 
rule  on  keeper  to  acknowledge  defendant  in  custody,  662. 
committitur  piece  thereon,  662. 
entry  of,  on  roll,  663. 
affidavit  to  obtain  order  for  charging  defendant  in  execution  on 

judgment  in  prison  of  the  court  at  suit  of  third  party,  663. 
order  thereon,  663. 
Discharge  of,  by  Supersedeas. 

summons  for  supersedeas,  664. 

order  thereon,  664. 

gaoler's  certificate  of  causes,  664. 

affidavit  of  gaoler's  signing  of,  665. 

praecipe  for  supersedeas,  665. 

writ  of  to  sheriff,  for  not  declaring,  665. 

the  like,  to  keeper  of  Queen's  Prison,  where  defendant  rendered 

in  discharge  of  bail,  665. 
the  like,  to  sheriff  for  not  proceeding  to  trial,  666. 
the  like,  to  keeper  of  Queen's  Prison,  where  defendant  rendered 

in  discharge  of  bail,  666. 
the  like,  to  sheriff  for  not  charging  defendant  in  execution  after 

final  judgment,  666. 
the  like,  to  keeper  of  Queen's  Prison,  667. 
Discharge  of,  under  48  Geo.  3,  c.  123. 

notice  of  intention  to  apply  for  rule  for  discharge,  667. 
affidavit  to  obtain  rule,  667. 
Prisoners,  removal  of,  into  Queen's  Prison,  723 — 726.     See  "  Removal  of 

Prisoners  to  Keeper,  ^c." 
Prisoner,  bail  in  case  of,  403. 
Privilege  of  peerage— see  "  Peer." 
Privilege  of  parliament — see  "  Member  of  Parliament." 
Procedendo. 

rule  or  order  for,  to  compel  appearance,  730. 
writ  of,  731. 

on  accedas  ad  curiam,  570. 

where  recordari  into  old  county  court  not  returned  or  filed  in  time,  567. 
the  like,  in  another  form,  where  recordari  not  returned,  567. 
Proceedings  against  the  sheriff — see  "  Sheriff,  Proceedings  against." 
Proceedings  against  bail  to  action — see  "  Bail,  Proceedings  by  and  against." 
Proceedings  against  bail  in  error— see  "  Bail,  Proceedings  against  in  Error." 
Proceedings  on  bail  bond — see  "  Bait  bond,  Proceedings  on." 
Proceedings  generally,  staying  of,  769.     See  "  Staying  Proceedings." 
Proceedings  in  particular  actions — see  the  different  titles  of  actions. 
Proceedings  setting  aside  for  irregularity,  802.     See  "Irregularity." 
Proceeding,  month's  notice  of  after  a  year,  114, 115. 
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Process — see  the  different  titles  of. 

Prochein  amy,  petition  to  sue  by,  686  ;  his  consent  to,  688. 

Prohibition  to  a  county  court. 

affidavit  for,  in  an  action  of  trespass,  where  title  in  question,  755. 

summons  and  order  for  a  writ  of,  756. 

rule  nisi  for  writ,  756. 

writ  of  prohibition,  756. 
Promissory  notes — see  "  Bills  of  Exchange  and  Promissory  Notes." 
Property,  inspection  of,  150. 
Property,  particulars  of,  in  ejectment,  525. 
Prosecution,  declaration  for  a  malicious  one,  90. 
Proviso,  trial  by,  notice  of,  809. 
Public  books,  inspection  of,  150. 
Public  companies,  proceedings  by  and  against,  634 — 657.  See  "  Companies." 

charging  shares,  &c.  in,  251. 
Public  Health  Act,  proceedings  by  or  against  clerks  of  Local  Boards,  656. 

fi.  fa.  against,  657. 
Public  officer  of  banking  company,  proceedings  by  and  against,  636.     See 

"  Company,  Banking." 
Puis  darrein  continuance,  pleas  of  and  proceedings  on. 

plea  of,  in  banc,  441. 

the  like,  at  nisi  prius,  in  town  cause,  441 . 

the  like,  at  assizes,  441. 

affidavit  of  truth  of,  and  of  matter  of  it  having  arisen  in  eight  days,  442. 

the  like,  in  another  form,  where  plea  states  a  variety  of  matters  as  in- 
ducement to  defence,  443. 

judgment  for  plaintiff  for  costs  where  he  confesses  plea,  443. 

subsequent  proceedings,  443. 
Putting  off  trial,  notice  of  motion,  808  ;  affidavit  for,  808. 


Q. 

Quaker's  affirmation,  856. 

Quashing  inquisition  on  elegit,  entry  of,  327. 

Queen's  Prison. 

writ  of  detainer,  when  prisoner  intends  quitting  England,  659. 

the  like,  when  prisoner  discharged  under  insolvent  act,  661. 

notice  to,  of  error,  order,  &c.,  to  prevent  supersedeas,  662. 

rule  on  keeper  to  acknowledge  defendant  in  custody,  662. 

writ  of  supersedeas  to  keeper,  665,  666. 

habeas  corpus  to  keeper  of,  at  suit  of  creditors  of  bankrupt  against  him 
under  Bankrupt  Act,  s.  257 . .  697. 

removal  of  prisoners  into  custody  of  keeper  of,  723. 
Questions  as  to  due  service  of  articles,  7. 
Questions  of  fact,  trial  of  without  pleadings,  426.     See  "  Trial  of  Questions 

of  Fact  without  Pleadings." 
Questions  of  law,  trial  of,  without  pleadings,  431.     See  "  Trial  of  Questions 

of  Law  without  Pleadings." 
Qui  tam — see  "  Penal  Action." 


R. 

Railway  Companies,  proceedings  by  and  against,  641.     See  "  Companies, 

Railway." 
Railway  and  Canal  Traffic  Act,  1854. 

order  that  inquiries  be  made  into  matters  of  complaint,  894. 

writ  of  injunction,  894. 

order  directing  company  to  pay  money,  895. 
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Re-admission  of  an  attorney,  18  «^  »eq.     See  "  Attorney." 
Real  property,  summons  for  inspection  of,  150;  affidavit  to  hold  to  bail  re- 
specting, 356  ;  declaration  respecting,  78,  87. 
Rebutter,  notice  for,  113. 
Recognizance  of  bail  in  general,  389.     See  "Bail;"  proceedings  on — see 

"  Bail,  Proceedings  against." 
Recognizance  of  bail  in  error,  257.     See  "  Error." 
Recognizance  of  bail,  in  ejectment,  549. 

Recognizance  of  bail  on  appeal  against  decision  of  court,  819. 
Recognizance  not  to  commit  waste  on  stay  of  execution  in  ejectment,  552. 
Recognizance  to  answer  interrogatories  on  attachment,  863. 
Record— see  the  titles  of  different  actions  and  proceedings. 

nul  tiel  record  and  proceedings  on,  100.     See  "  Nul  Tiel  Record." 

order  of  judge  for  officer  to  produce,  190. 
Record  of  nisi  prius,  194. 

Record,  trial  by,  &c.,  445.     See  "  Nul  tiel  Record ;"  issue  on,  119. 
Recordari  facias  loquelam  in  replevin,  565 — 567.     See  "  Replevin." 
Rectory — see  "  Clergymen" — "  Elegit." 
Re-elegit,  326. 

Reference  to  arbitration — see  "  Arbitration.' ' 
Reference  to  the  Master. 

affidavit  for  order  of  reference  on  a  bill,  &c.,  490. 

summons  and  order  on,  491. 

proceedings  on  the  reference,  491. 

judgment  thereon,  483,  491. 

execution  thereon,  491. 
Reference  by  Lords  of  Treasury  in  outlawry,  715. 

Refusal  to  admit  document,  certificate  of  judge  that  it  was  reasonable,  203. 
Registered  Insurance  Companies,  648.     See  "  Companies." 
Registered  officer  of  banking  company,  634.     See  "  Company,  Banking." 
Registrar  of  attornies,  certificate  of,  &c.,  16.     See  "  Attorney." 
Registry  of  judgments,  247 ;  memorial,  &c.  of,  in  Middlesex  or  Yorkshire, 

248  ;  summons  for  entering  of  satisfaction  on,  248  ;  order  on,  248. 
Rejoinder. 

form  of,  112. 

notice  to  rejoin,  &c.  indorsed  on  replication,  &c.,  113, 

the  like,  when  delivered  separately,  114. 

the  like,  to  plead  to  new  assignment,  Sic,  114. 

summons  and  order  for  time  to  rejoin,  or  plead  to  new  assignment,  114. 

summons,  affidavit  and  order  for  leave  to  rejoin,  &c.  double,  114. 

the  like,  to  rejoin  and  demur,  1 14. 
Release  of  errors — see  "  Cognovit" — "  Warrant  of  Attorney" — "  Puis  dar. 

Continuance." 
Release,  plea  of,  before  action,  101. 

the  like,  after  action,  102. 

replication  to,  109. 
Relict^  verificatione,  entry  of,  465,  462,  466. 

cognovit  with,  465. 
Relief  against  adverse  claims— see  "  Interpleader." 
Remittitur  damna. 

of  part  damages,  after  return  of  inquiry,  485. 

to  particular  counts,  483. 

in  replevin,  of  damages,  by  defendant,  582. 
Removal  of  causes  from  Inferior  to  Superior  Courts. 

Before  judgment  — 

habeas  corpus  cum  causa,  727. 

affidavit  to  obtain  certiorari  to  remove  cause  (other  than  replevin) 
from  county  court  on  the  ground  that  difficult  questions  of  law 
are  likely  to  arise,  727. 
the  like,  to  remove  an  action  of  replevin,  562. 
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Removal  of  causes  from  Inferior  to  Superior  Courts— «on/ittue<^. 
Before  judgment —  continued. 

order  for  a  certiorari  to  remove  action  other  than  replevin  from 

county  court,  728 ;  the  like,  in  replevin,  563. 
praecipe  for  certiorari,  729. 
writ  of  certiorari,  729. 

return  thereto  of  proceedings  in  borough  court,  729. 
rule  on  judge  of  inferior  court  to  return  wTit,  730. 
ride  or  order  for  procedendo,  to  compel  defendant  to  appear,  730. 
appearance  by  defendant.  730  ;  the  like,  in  another  form,  730. 
notice  of  appearance,  730. 

bail  piece  on  removal  of  cause  from  Mayor's  Court  of  London,  731. 
order  for  render  by  bail  in  such  a  case,  731. 
writ  of  procedendo  after  certiorari,  731. 

declaration  after  removal  from  county  court  by  certiorari,  732. 
the  like,  after  removal  from  lord  mayor's  court  by  habeas,  732. 
Jfter  judgment — 

affidavit  to  obtain  certiorari  on  19  Geo.  3,  c.  70,  s.  4,  for  execution 

on  judgment  of  inferior  court,  733. 
rule  thereon,  734. 
certiorari  thereon,  734,  729. 
affidavit  to  obtain  execution  on  judgment  in  C.  P.  at  Lancaster, 

under  4  &  5  Will.  4,  c.  62,  s.  31 . .  734. 
certificate  in  such  case,  of  deputy  prothonotary  at  Lancaster,  of 

signing  final  judgment,  735. 
affidavit  of  signature  thereto,  735. 
rule  thereon,  735. 
order  thereon,  735. 
affidavit  to  obtain  order  to  remove  judgment  of  inferior  court  of 

record,  under  1  &  2  Vict  c.  110,  s,  22.. 735. 
the  like,  to  remove  a  rule  or  order  of  such  court,  736. 
order  thereon  for  removal,  736. 
fi.  fa.  on  judgment  of  inferior  court  removed,  736. 
the  like,  on  a  rule  or  order  for  payment  of  money,  737. 
the  like,  on  a  rule  or  order  for  costs,  738. 
elegit  on  judgment  of  inferior  court,  removed,  738. 
the  like,  on  a  rule  or  order  for  payment  of  money,  739. 
the  like,  on  rule  or  order  for  payment  of  money  and  costs,  740. 
ca.  sa.  on  judgment  of  inferior  court,  removed,  741. 
the  like,  on  rule  or  order  for  payment  of  money,  742. 
the  like,  on  rule  or  order  for  payment  of  money  and  costs,  742. 
Removal  of  causes  from  County  Court  in  replevin,  562,  &c.    See  '^Replevin," 
Removal  of  Prisoners  into  custody  of  keeper  of  Queen's  Prison, 
praecipe  for  habeas  corpus  cum  causa,  723. 
habeas  corpus  cum  causa  to  do  and  receive,  723. 
notice  to  gaoler  or  other  officer  in  whose  custody  prisoner  is,  724. 
return  to  the  writ,  725. 
habeas  corpus  ad  respondendum,  725. 
praecipe  for  habeas  corpus  ad  satisfaciendum,  725. 
habeas  corpus  ad  satisfaciendum  in  Q.  B.,  725. 
the  like,  in  C.  P.,  726. 
the  like,  in  Exch.,  726. 

return  to  habeas  corpus  ad  satisfaciendum,  726. 
Render  by  bail,  408.     See  "  Bail,  Proceedings  against." 
Renewal  of  notices  for  examination  or  admission  where  former  ones  not 
acted  on,  &c.,  19;  of  attorney's  certificate,  18,  &c.     See  "Attorney," 
Renewal  of  writ  of  summons,  49. 
Renewal  of  fi.  fa.,  299,  339. 
Renewal  of  elegit,  321. 
Renewal  of  ca.  sa.,  332.  338,  339. 
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Rent. 

affidavit  to  hold  to  bail  for  rent  not  reserved  by  deed,  356. 

the  like,  of  unfurnished  apartments,  356. 

the  like,  of  furnished  apartments,  356. 

the  like,  of  furnished  rooms,  &c.,  firing,  &c.,  356. 

the  like,  for  double  rent,  356. 

for  rent  due  on  lease,  365. 

declaration  for  use  and  occupation,  78. 

the  like,  for  unfurnished  apartments,  78. 

the  like,  for  furnished  apartments,  78. 

the  like,  for  board  and  lodging,  78. 

the  like,  for  double  rent,  78. 

the  like,  for  rent  on  a  lease,  86. 

the  like,  for  excessive  distress  for,  89. 

replevin  as  to — see  "Replevin." 

warrant  to  distrain  for,  556. 

avowry,  or  cognizance  for,  580. 

plea  in  bar  of  no  rent  in  arrear,  &c.,  585. 

ejectment  for  non-payment  of,  541.     See  "Efjectment  by  Landlord,"  &c. 

return  to  fi.  fa.  of  levy  for,  310. 
Rent-charge,  notice  of  distress  for,  557. 

writ  of  inquiry  to  assess  arrears  of,  511. 
Repairs,  declaration  for  not  repairing  premises,  &c.,  85. 

the  like,  on  a  covenant  to  repair,  86. 

plea  of  denial  of  breach  of  promise  to  repair,  &c.  99. 
Replevin. 

writ  of,  out  of  Chancery,  558. 

notice  to  distrainer  of  goods  or  cattle  intended  to  be  replevied,  558. 

notice  of  sureties,  559. 

affidavit  of  justification,  559. 

bond  in  replevin  under  sect.  65  of  19  &  20  Vict  c.  108. . 559. 

bond  in  replevin  under  sect.  66  of  19  &  20  Vict.  c.  108.  .560. 

warrant  to  high  bailiff  to  replevy,  561. 

writ  of  summons  in  replevin  commenced  in  superior  court,  562. 

affidavit  to  remove,  from  county  court,  title  being  in  question,  562. 

the  like,  where  rent  for  which  distress  taken  more  than  20i. ..562. 

order  for  certiorari  to  remove  such  an  action,  563. 

bond  on  removal  of  replevin,  563. 

certiorari  to  remove  it,  564. 

praecipe  for  a  pone  or  re.  fa.  lo.  for  removal  of  plaint  out  of  old  county 
court,  564. 

pone  for  plaintiff,  564 ;  the  like,  for  defendant,  564. 

re.  fa.  lo.  for  plaintiff  for  such  a  removal,  565. 

the  like,  for  defendant,  565. 

summons  thereon,  565. 

return  thereto,  565. 

schedule  annexed  to  writ  and  return,  566.  , 

entry  of,  on  record,  566. 

notice  of  filing  of,  &c.,  and  demand  of  declaration  on  removal,  566. 

procedendo  on  a  certiorari,  567. 

procedendo  where  re.  fa.  lo.  not  returned  or  filed  in  time.  567. 

the  like,  in  another  form,  where  re.  fa.  lo.  not  returned,  567. 

memorandum  for  rule  to  appear  on  certiorari,  or  re.  fa.  lo.,  568. 

rule  to  appear  on,  568. 

appearance  of  defendant,  praecipe  for,  568. 

pone  per  vadios,  against  defendant  for  not  appearing,  568. 

summons  on,  568. 

distringas  on,  569. 

alias  and  pluries  distringas,  569. 

T  T 
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Replevin — continued. 
capias,  569. 

accedas  ad  curiam,  writ  of,  569. 
return  thereto,  570. 
procedendo  thereon,  570. 

notice  to  declare,  and  demand  of  declaration,  570. 
judgment  of  non-pros  at  common  law  after  removal  of  cause  for  want 
of  declaration,  under  4  Jac.  1,  c.  3,  the  distress  not  being  for  rent  or 
damage  feasant,  customs  or  services,  571. 
retorno  habendo  thereon,  571. 
return  of  elongate  to,  572. 

execution  on  that  judgment  for  the  costs,  335,  337. 
second  deliverance,  entry  on  roll  of  award  of  writ  of,  572  ;  writ  of, 

572. 
return  to,  572. 

capias  in  withernam  thereon,  after  that  judgment,  573. 
judgment  of  non-pros  for  want  of  declaration  on  17  Car.  2,  c.  7,  s.  2, 
for  arrears  of  rent,  with  award  of  retorno  habendo  and  inquiry,  573. 
writ  of  inquiry  thereon,  574. 
notice  of  inquiry  thereon,  575. 
inquisition  and  return  to  inquiry  on,  576. 
entry  of  inquisition  and  find  judgment  where  value  of  goods  is  of 

equal  or  greater  value  than  the  rent,  576. 
the  like,  where  the  goods  are  of  less  value,  577. 
fi.  fa.  on  judgment  for  defendant,  on  17  Car.  2,  c.  7,  for  rent  and 

costs,  577. 
the  like,  for  value  of  goods  distrained,  &c.,  577. 
declaration  in  replevin  for  cattle  or  goods,  578. 
the  like,  for  growing  crops,  578. 
notice  to  plead,  &c.,  91. 
judgment  for  plaintiff  by  nil  dicit,  578. 
writ  of  inquiry  on,  579. 
notice  of  inquiry,  &c.,  thereon,  493. 
inquisition  and  return,  497. 
entry  of  final  judgment  and  inquisition,  579. 
execution  on,  for  plaintiff,  580. 
avowry,  or  cognizance  for  rent,  on  11  Geo.  2,  c.  19,  s.  22.. 580. 
notice  to  reply  or  plead  in  bar,  112. 

judgment  for  defendant,  at  common  law,  for  return,  on  non-pros,  for 
want  of  plea  in  bar,  580. 

retorno  habendo  thereon,  581. 
execution  for  costs  thereon,  335,  337. 
judgment  for  defendant,  on  21  Hen.  8,  c.  19,  on  non-pros,  for  want  of 
plea  in  bar,  with  award  of  retorno  habendo  and  inquiry,  581. 
the  like,  with  a  remittitur  damna,  582. 
writ  of  inquiry  thereon,  582. 

notice  of  inquiry — inquisition  and  return  thereon,  575,  576. 
entry  thereof  on  roll,  583. 
writ  de  retorno  habendo  thereon,  581,  583. 
fi.  fa.  or  ca.  sa.  thereon  for  costs  and  damages,  583. 
capias  in  withernam,  on  21  Hen.  8,  c.  19,  and  ca.  sa.  for  damages 
and  costs,  after  return  of  elongata,  583. 
judgment  of  non-pros  for  want  of  plea  in  bar,  with  award  of  inquiry 
for  arrears  of  rent,  on  17  Car.  2,  c.  7,  s.  2.  .584. 
writ  of  inquiry  thereon,  584. 
notice  of  inquiry  thereon,  575,  585. 
inquisition  thereon,  576,  585. 
fi.  fa.  thereon,  577,  585, 
entry  of,  on  roll,  576,  585. 
pleas  in  bar  of  nou  tenuit  and  no  rent  in  arrear,  585. 
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Replevin — continued. 

judgment  for  defendant  at  common  law  (or  for  damages  on  21  Hen.  8, 
c.  19),  for  return,  &c.  on  demurrer  to  plea  in  bar,  585. 

writ  of  inquiry  of  damages  under  21  Hen.  8,  c.  19,  on  judgment 
for  a  return,  &c.  on  demurrer  to  plea  in  bar,  586. 

retorno  habendo  on  deniurrer  to  plea  in  bar,  587. 

fi.  fa.  or  ca.  sa.  thereon,  587. 
judgment  for  defendant  under  17  Car.  2,  c.  7,  s.  2,  on  demurrer  to 
avowry  for  rent,  with  award  of  inquiry  as  to  value  of  goods,  578. 

writ  of  inquiry  thereon,  588. 

notice  of  inquiry  thereon,  588. 

inquisition  thereon,  588. 

entry  of  final  judgment  and  inquisition  in  that  casci  589. 

fi.  fa.  thereon,  589. 
issue  in  general  in  replevin,  589. 
notice  of  trial,  124,  126. 
nisi  prius  record,  194. 
postea  for  plaintiff,  222. 
judgment  thereon,  240,  242. 
execution  thereon,  287 — 335. 
postea  at  common  law  for  a  return,  &c.,  on  verdict  for  defendant,  230. 

judgment  thereon,  590. 

retorno  habendo  thereon,  590. 

fi.  fa.  or  ca.  sa.  for  costs  in  that  case,  590. 
postea  under  21  Hen.  8,  c.  19,  on  verdict  for  defendant,  590. 

judgment  thereon,  591. 

retorno  habendo  thereon  after  verdict  for  defendant  on  distress  for 
rent,  591. 

the  like,  after  verdict  for  defendant,  on  distress  for  damage  feasant, 
and  fi.  fa.  for  damages  and  costs  in  one  writ,  592. 

fi.  fa.  or  ca.  sa.  for  damages  and  costs  in  that  case,  592. 
postea  on  verdict  for  defendant  under  17  Car.  2,  c.  7,  s.  2.. 592. 

judgment  thereon,  592. 

the  like,  where  value  of  goods  was  found  to  be  less  than  the  rent,  593. 

fi.  fa.  thereon,  593. 
postea,  at  common  law,  for  defendant,  on  a  nonsuit,  232. 

judgment  thereon,  593. 

retorno  habendo  thereon,  594. 

fi.  fa.  or  ca.  sa.  in  that  case,  335,  337. 
postea  under  21  Hen.  8,  c.  19,  on  a  nonsuit,  594. 

judgment  thereon,  594. 

retorno  habendo  thereon,  594. 

capias  in  withernam  thereon,  594. 
postea  for  defendant,  under  17  Car.  2,  c.  7,  on  a  nonsuit,  594. 

judgment  thereon,  593. 

fi.  fa.  thereon,  595. 
Replication. 
Forms  of — 
joinder  of  issue,  109. 

replication  to  pleas  containing  new  matter,  109. 
to  plea  of  release.  109. 
to  plea  of  set-off,  110. 
to  self-defence,  110. 
to  right  of  way,  110. 
of  nul  tie!  record,  110. 
confessing  part  of  plea  of  payment,  110. 
the  like,  of  plea  of  set-off,  110. 
on  equitable  grounds,  110. 
Practical  forms  relating  to. 
notice  to  reply  when  indorsed  on  plea,  112. 
T  T  2 
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Replication — continued. 

Practical  forms  relating  /o  — continued. 

the  like,  when  delivered  separately,  112. 

summons  and  order  for  further  time  to  reply,  &c.,  113. 

summons,  affidavit  and  order  to  reply  several  matters,  113. 

summons,  affidavit  and  order  for  leave  to  reply,  &c.,  and  demur,  113. 
Report  of  solicitor  of  Treasury  on  the  reference  in  outlawry,  716. 
Request  on  sheriff  for  names  of  viewers,  199. 
Residence — see  "  Abode." 
Rescue,  return  of,  378. 

Resignation  of  officer  of  banking  companies,  suggestion  of,  637. 
Respondeas  ouster,  judgment  of,  459,  460. 
Restitution,  writ  of,  after  reversal  in  error,  272. 
Retainer  of  attorney,  20. 

Retomo  habendo,  writ  of,  571,  581,  587,  590,  691,  592.     See  "  Replevin." 
Retraxit,  815. 
Returns  to  writs — see  the  different  titles  of  writs ;  proceedings  against  sheriff, 

&c.,  for  not  returning  writ,  &c.,  314.     See  "  Attachment." 
Reversal,  judgment  of,  in  error,  269.     See  "  Error." 

the  like,  on  a  special  case,  435. 

the  like,  in  outlawry,  718,  &c.     See  "  Outlawry." 
Revivor  of  judgment,  after  siz  years. 

affidavit  for  leave  to  enter  suggestion  after,  605. 

rule  or  summons  to  enter  a  suggestion,  606. 

suggestion  that  judgment  creditor  is  entitled  to  execution,  606. 

affidavit  to  sue  out  a  revivor  on  judgment  above  ten  years  old,  607. 

order  on,  where  judgment  not  fifteen  years  old,  607. 

rule  nisi  for  writ  where  judgment  more  than  fifteen  years,  607. 

rule  absolute  on,  when  cause  shown,  607. 

the  like,  when  no  cause  shown,  607. 

praecipe  for  writ,  607. 

writ  of  revivor,  608. 

the  like,  after  former  revival,  608. 

judgment  by  default  for  want  of  appearance,  609. 

fi.  fa.  on  judgment  by  default,  609. 

ca.  sa.  thereon,  610. 

appearance,  notice  of,  610. 

declaration  on  writ  of  revivor,  610. 

the  like,  against  three  defendants,  where  one  only  appears,  611. 

notice  to  plead,  &c.,  611. 

judgment  by  default  for  want  of  plea,  611. 

fi.  fa.  or  ca.  sa.  thereon,  611. 

plea  to  declaration,  611. 

replication,  611. 

issue  and  other  proceedings,  612. 

judgment  for  plaintiff  after  verdict,  612. 
Revivor  on  Death  of  parties,  after  final  judgment  and  before  execution. 

affidavit  to  obtain  rule  or  order  to  enter  suggestion  of  plaintiff's  death 
after  judgment  to  enable  his  representative  to  issue  execution,  612. 

rule  or  summons  to  enter  suggestion,  612. 

suggestion  thereon,  612.  ^ 

execution  after  suggestion,  613. 

praecipe  for  writ  of  revivor,  613. 

writ  of,  in  general,  613. 

writ  of,  against  heir  and  terretenants  of  sole  defendant,  on  his  death,  613. 

the  like,  against  terretenants,  614. 

the  like,  against  heir  and  terretenants  of  deceased  defendant,  on  judg- 
ment, against  deceeised  and  heir  presumptive,  614. 

judgment  by  default  for  want  of  appearance,  where  yrrit  brought  by 
executor,  615. 

the  like,  where  writ  brought  against  executor,  615 
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Revivor  on  Death  of  parties,  after  final  judgment  and  h(fore  execution — cmtd. 

fi.  fa.  for  executor,  &c.,  on  judgment  obtained  by  plaintiff,  since  de- 
ceased, 615. 

ca.  sa.  in  such  a  case,  329. 

fi.  fa.  against  executor,  &c.,  of  defendant  on  judgment  obtained  against 
the  latter  and  revived  by  writ  of  revivor,  616. 

appearance  to  writ  of  revivor,  notice  of,  617. 

declaration  on  revivor  by  executor,  on  judgment  obtained  by  plaintiff, 
617. 

notice  to  plead,  91. 

plea,  replication,  issue,  &c.,  617. 

replication  and  award  of  execution,  &c.,  618. 

entry  of  judgment  for  want  of  a  plea,  618. 

execution  thereon,  618. 

notice  of  trial — nisi  prius  record — postea,  618. 

judgment  for  plaintiff  on  revivor  after  verdict  against  executor,  &c.,  618. 

the  like,  on  revivor  against  executor,  &c.,  on  demurrer  to  plea,  619. 

execution  for  plaintiff  after  verdict  against  executor,  &c.,  619. 
Revivor  on  Death  of  parties,  between  verdict  and  judgment,  619. 
Revivor  on  Death  of  parties,  between  interlocutory  and  final  judgvnent. 

praecipe  for  writ  of,  607. 

writ  of,  on  death  of  sole  plaintiff,  620. 

the  like,  where  plaintiff  died  after  inquiry  sued  out,  and  before  same 
executed,  620. 

the  like,  where  plaintiff  died  after  inquiry  executed,  and  before  final 
judgment,  622. 

writ  of,  on  death  of  sole  defendant,  622. 

judgment  by  default  for  want  of  appearance,  623. 

other  proceedings,  623. 
Revivor  on  Death,  ^  one  of  several  plaintiffs  or  defendants. 

praecipe  for  writ  of,  624. 

writ  of,  against  surviving  defendant,  and  heir  and  terretenants  of  another, 
624. 

declaration  and  other  proceedings,  624. 
Revivor  on  the  Marriage  of  a  feme  plaintiff  or  defendant,  625. 

summons  under  C.  L.  P.  Act,  1852,  s.  141,  for  leave  to  enter  suggestion 
on  a  judgment  obtained  against  a  woman  dum  sola,  that  she  married 
pending  action  and  before  judgment,  so  as  to  obtain  execution 
against  her  and  her  husband,  625. 

suggestion  thereon  that  the  plaintiff  is  entitled  to  execution  against 
husband  and  wife,  625. 

summons  under  s.  129  for  leave  to  enter  suggestion  on  judgment  ob- 
tained by  feme  sole,  where  she  married  after  judgment,  so  as  to  obtain 
execution  by  her  and  her  husband,  626. 

suggestion  thereon  that  plaintiff  and  her  husband  are  entitled  to  exe- 
cution, 626. 

summons  under  s.  129  for  leave  to  enter  suggestion  on  judgment 
obtained  against  feme  sole,  where  she  married  after  judgment,  so  as 
to  obtain  execution  against  her  and  her  husband,  626. 

suggestion  thereon,  627. 

praecipe  for  a  writ  of  revivor  by  or  against  husband  and  wife,  627. 

writ  of  revivor  under  s.  141,  against  husband  and  wife,  where  they 
married  after  action  brought  and  before  judgment,  627. 

writ  of  revivor,  under  s.  129,  by  husband  and  wife  on  a  judgment 
recovered  by  wife  dum  sola,  628. 

the  like,  against  husband  and  wife,  upon  judgmentjrecovered  against 
wife  dum  sola,  628. 

writ  of  revivor,  for  wife  who  survived  her  husband,  against  an  executor, 
the  original  action  having  been  by  husband  and  wife,  629. 

the  declaration  and  other  proceedings,  629. 
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Revivor,  in  case  of  Bankruptcy,  &c. 

summons  under  C.  L.  P.  Act,  1852,  s.  129,  to  show  cause  why  the 
assignees  of  bankrupt  or  insolvent  who  became  such  after  judgment 
should  not  have  execution  against  defendant,  629. 

suggestion  thereon,  630. 

praecipe  for  writ  of  revivor  in  such  case,  630. 

writ  of  revivor  therein,  630. 
Revivor,  writ  of,  on  judgment  of  assets  quando  acciderint,  680. 
Revocation  of  submission  to  arbitration,  871. 

of  authority  of  arbitrator,  judge's  order  for,  871. 
Right  of  common,  plea  of,  104;  new  assignment  to.  111. 
Right  of  way,  plea  of,  104. 

replication  to  plea  of,  110. 

new  assignment  to.  111. 
Roll — see  "  Record  " — "  Judgment." 
Rouge  et  noir,  affidavit  to  hold  to  bail  for  money  won  at,  368  ;  the  like,  in 

another  form,  368. 
Rules  and  motions  in  general,  840.     See  "  Motions  and  Rules." 
Rules  in  particular  cases — see  the  different  titles. 
Rule  to  return  writ — see  the  different  titles  of  writs. 
Rule  making  judge's  order  a  rule  of  court,  852,  883. 
Rules,  registry  of,  247,  248. 
Rules  of  court,  execution  on. 

fi.  fa.  on  rule  for  payment  of  money,  845. 

the  like,  on  rule  for  payment  of  money  and  costs,  845. 

the  like,  on  rule  for  payment  of  costs  only,  846. 

elegit  on  rule  for  payment  of  money,  846. 

the  like,  on  rule  for  payment  of  money  and  costs,  847. 

ca.  sa.  on  rule  for  payment  of  money,  848. 

the  like,  on  rule  for  payment  of  money  and  costs,  849. 

the  like,  on  rule  for  payment  of  costs  only,  849. 
Rules  and  orders  of  Inferior  Courts,  writs  of  execution  on,  when  removed 
into  superior  court,  737  to  743.     See  "  Removal  of  Causes,  ifc." 


Sailor,  affidavit  to  hold  to  bail  for  wages  as,  360. 
Saint-Martin's-le-grand,  direction  of  writ  to  steward,  &c.  of,  723,  n. 
Satisfaction,  entry  of,  on  roll. 

satisfaction  piece,  348. 

form  of  entry  in  general,  348. 

entry  of,  by  executors  of  plaintiff  after  his  death,  340. 

entry  of,  after  judgment  in  debt  on  bond,  506. 
Satisfaction,  entry  of,  on  r^istry  of  judgment,  &c.,  248. 
Satisfaction,  plea  of,  100. 
Schedule  annexed  to  return — see  the  different  titles  of  returns. 

annexed  to  re.  fa.  lo.,  566. 
Schoolmaster,  affidavit  to  hold  to  bail  for  work  as,  360. 
Scire  facias  on  recognizance  of  bail. 

praecipe  for  writ,  413. 

writ  of,  414. 

docket  paper,  415. 

entry  on  docket  roll  in  C.  P.  415. 

appearance  to,  415. 

declaration  io,  415. 

judgment  in,  for  want  of  appearance,  416. 

the  like,  for  want  of  plea,  417. 

the  like,  after  verdict,  417. 

fi.  fa.  or  ca.  sa.  against  bail  on  judgment,  417,  418. 
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Scire  facias  against  bail  in  error  on  recognizance,  283  to  286.    See  "  Error." 
Scire  facias  against  member  of  Registered  insurance  company,  648. 

^against  member  of  Railway  or  similar  company,  646. 

against  member  for  time  being  of  Banking  company,  638. 

against  former  member  of,  641. 
Scire  facias  after  judgment  in  debt  on  Bond,  &c.,  508. 

judgment  by  default,  in,  509. 
Scire  facias,  quare  executionem  non  after  reversal  in  error,  271,  681. 
Scire. fi^ri  inquiry  against  executor,  681  ;  inquisition  on,  682. 
Scotch  magistrate,  affidavit  of  signature  of,  858. 
Scotland,  subpoena  into,  191. 
Seamen's  wages,  affidavit  to  hold  to  bail  for,  360. 
Second  deliverance,  writ  of,  &c.,  572  ;  return  thereto,  572. 
Security  for  costs. 

demand  of,  786. 

affidavit  to  obtain  rule  for,  before  issue  joined,  on  ground  of  plaintiff's 
residence  abroad,  786. 

summons  and  order  for,  787. 

notice  of  motion  for,  787. 

rule  nisi  thereon,  787. 

in  ejectment,  526. 

bond  for  securing  costs,  788. 
Seduction,  declaration  for,  88. 
Self-defence,  plea  of,  103  ;  replication  to,  110. 
Sequestrari  facias,  700 ;  warrant  on,  700,  701, 
Sequestration  or  warrant  from  the  bishop,  700,  701. 
Servant,  affidavit  to  hold  to  bail  as,  359. 
Service  under  articles  of  clerkship — see  "  AttorneyJ" 
Service  of  summons — see  "  Summons  and  Order." 
Service  of  rules  and  orders  in  general — see  "  Motions  and  Rules" — "  Sum. 

mons  and  Order." 
Service  of  ejectment,  affidavit  of,  521,  522,  523,  541. 
Set-off. 

plea  of,  101. 

replication  to,  110. 

the  like,  admitting  part  of  plea,  110. 

particulars  of,  797. 

summons  and  order  for,  797. 
Setting  aside  proceedings  for  irregularity,  802.     See  "  Irregularity," 
Setting  aside  proceedings  against  sheriff — see  "Bailable  Proceedings" — 

"Sheriff." 
Setting  aside  proceedings  against  bail— see  "  Bailable  Proceedings." 
Several  plaintiffs, 

suggestions  of  death  of  one  of,  831,  832. 

suggestion  of  death  of  one  of,  in  error,  266, 

summons,  i&:c.  to  strike  out  name  of  one  of,  536. 
Several  defendants. 

the  like,  after  death  of  one  of,  76. 

notice  of  trial  where  one  suffers  judgment,  127. 

issue  on  judgment,  117,  118. 

postea  on  acquittal  of  one,  229. 

suggestion  of  death  of  one,  833. 

issue  in  ejectment  where  some  suffer  judgment,  531. 
Several  causes  of  action,  affidavit  to  hold  to  bail  in  case  of  several,  361. 
Several  pleas,  &c.,  summons  for  leave  to  plead,  105  ;  affidavit  by  defendant's 
attorney  in  support  of,  106;  the  like,  by  defendant  himself,  107; 
order  thereon,  107;  summons,  affidavit  and  order  to  reply,  113; 
summons,  affidavit  and  order  for  leave  to  rejoin,  Sec,  114. 
Shares,  charging  of,  249,  251. 
Shareholders — see  "  Companies." 
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Sheriff,  warrant  of,  and  arrest  by,  in  bailable  actions—  see  "  Bailable  Pro^ 

ceedings." 
Sheriff,  deposit  with,  in  lieu  of  bail,  374.  ^ 

Sheriff,  attachment  against — see  "Attachment." 

Sheriff,  rule  for  habeas  to  bring  in  body  of,  317  ;  habeas  thereon,  317. 
Sheriff,  trial  before,  208  to  216.     See  "  Trial  before  Sheriff." 
Sheriff,  notice  to,  that  cause  is  to  be  tried  by  special  jury,  195. 
Sheriff,  request  on,  for  names  of  viewers,  199. 
Sheriff,  returns  by,  to  writ — see  the  titles  of  returns. 
Sheriff,  supersedeas  to— see  "  Supersedeas." 
Sheriff,  notice  to,  to  retain  money  levied,  &c.,  803. 
Sheriff,  proceedings  by,  &c.  in  case  of  adverse  claims,  779  to  785.     See 

"  Interpleader." 
Sheriff,  bill  of  sale  from,  of  goods  taken  on  a  fi.  &.,  &C.,  317. 

affidavit  of  execution  of,  318. 
Sheriff,  proceedings  against,  in  bailable  cases,  377,  &c      See  "  Bailable 

Proceedings." 
Sheriff's  court,  directions  of  writs  to  sheriffs  of  London,  723,  n.     See  "Re- 
plevin." 
Sheriff's  officer — see  "Bailable  Proceedings ;"  warrant  to,  &c. — see  "  War- 
rant." 
Slander — see  "  Defamation." 
Solicitor — see  "Attorney." 

Southampton,  direction  of  writs  to  sheriff  of,  289,  n. 
Southwark,  borough  of,  direction  of  writs  to,  289,  n. 

direction  of  writs  to  steward  of  court  of,  723,  n. 
Special  capias  utlagatum,  710. 
Special  case  on  question  of  law  without  pleadings. 

order  for,  431. 

agreement  for,  431. 

form  of,  432. 

judgment  on,  433. 

execution  on,  434. 

proceedings  in  error,  434. 

assignment  of  errors  after,  261. 

judgment  in  error  on,  435,  436. 
Special  case  after  verdict,  221. 
Special  case  by  arbitrator  under  C.  L.  P.  Act,  1854,  s.  5. 

form  of,  883. 

judgment  on,  883. 

form  of,  under  sect.  4.. 892. 
Special  case  on  appeal  from  county  court,  754. 
Special  case  on  appeal  against  rule  or  refusing  rule,  819. 
Special  jury. 

notice  for,  at  assizes,  195. 

notice  to  sheriff  that  cause  to  be  tried  by,  195. 

affidavit  on  part  of  defendant,  or  on  the  part  of  plaintiff  in  replevin,  to 
obtain  rule  for  a  special  jury  in  London  or  Middlesex,  195. 

rule  for,  in  London  or  Middlesex,  196. 

summons  for  leave  to  nominate  and  strike,  according  to  practice  before 
C.  L.  P.  Act,  1852..  196. 

order  thereon,  196. 

rule  nisi  for  a  similar  purpose,  1 96. 

rule  absolute  thereon,  197. 

certificate  of  judge  for  costs  of,  204. 
Special  verdict,  220;  postea  on,  220;  judgment  on,  246;  assignment  of 

errors  after,  261. 
Stabling,  declaration  for,  79  ;  affidavit  of  debt  for,  358. 
Stakeholder,  interpleader  at  instance  of,  774.     See  ^'■Interpleader,  Sfc." 
Stamp  duty  on  articles  of  clerkship,  affidavit  of  payment  of,  &c.,  12. 


Index.  969 

Stamping,  order  to  produce  document  for  purpose  of,  149. 
Standing  of  carriages,  affidavit  of  debt  for,  357  ;  declaration  for,  79. 
Statute,  penal  — see  ^^  Penal  Statute." 
Statute,  plea  of  not  guilty  by,  102. 
Statute  of  Limitations,  process  to  save. 

writ  of  summons,  &c.,  706,  49. 

plea  of  statute  of,  100.  ' 

acknowledgment  of  title  to  bar,  513. 
Staying  proceedings. 

order  for  stay  on  payment  of  debt  and  costs,  769. 

summons  for,  on  payment  of  a  sum,  and  costs,  &c.,  769. 

judgment  on  order  for  stay,  &c,  480. 

summons,  &c.  to  stay  in  detinue,  &c.  on  delivering  up  deeds,  &c., 
769. 

summons,  &c.  to  stay  action  for  mortgage  debt,  &c.,  773. 
Staying  proceedings  against  officer,  &c.  of  county  court,  772. 

affidavit  for,  772. 

summons  to  stay,  772. 

summons  and  order  to  stay  action  for  mortgage  debt,  &c.  773. 
Staying  proceedings  in  debt  on  bail  bond,  382. 
Staying  proceedings  against  bail  to  action,  &c.,  408. 
Staying  proceedings  in  case  of  adverse  claims — see  "  Interpleader^ 
Staying  proceedings  in  ejectment  by  landlord  for  rent,  543. 

the  like,  in  action  by  mortgagee,  553. 
Staying  proceedings  till  security  for  costs  given,  786.     See  "  Security  for 
Costs." 

the  like,  in  ejectment,  526. 
Stet  processus,  entry  of,  813. 

Steward  of  a  manor,  affidavit  to  hold  to  bail  for  work,  &c.,  as,  360. 
Sticking  up  notice  of  filing  declaration  on  master's  office,  order  for,  58. 
Stock,  charging  of,  with  judgments,  Sfc,  249.     See  "  Charging,"  &c. 
Stock  sold  and  transferred,  affidavit  of  debt  for,  358 ;  declaration  for,  78. 
Striking  out  counts,  pleas,  superfluous  matter,  &c.,  94,  95,  96,  108. 
Striking  out  a  co-plaintiff  or  defendant  in  general,  827,  828. 

affidavit  in  support  of  application  for,  770. 

the  like,  in  ejectment,  526. 

summons  to  strike  out  name  of  one  of  plaintiffs,  770. 

order  for  indemnity  on,  771. 

bond  of  indemnity  on,  771. 
Striking  out  name  of  plaintiff  in  ejectment,  526,  530. 
Striking  attorney  off  the  roll,  31. 
Subpoena  in  general. 

writ  of,  188. 

subpoena  duces  tecum,  1 89. 

order  for  subpoena  on  officer  of  court  to  produce  a  record,  &c.,  190. 

affidavit  to  obtain  order  for  subpoena  into  Ireland  or  Scotland,  191. 

order  thereon,  191. 

subpoena  in  that  case,  192. 
Subpoena  on  trial  before  sheriff,  214. 
Subpoena  on  inquiry,  496. 
Subpoena  in  outlawry  proceedings,  718. 
Suggestion  of  parties  having  a  dignity  conferred  on  them. 

that  plaintiff  was  knighted  or  made  baronet  before  declaration,  830. 

the  like,  as  to  defendant,  831. 

that  plaintiff  after  plea,  &c.  has  been  created  an  earl,  831. 
Suggestion  of  change  of  name,  &c.  of  company,  642. 

of  resignation  of  public  officer  of  bank,  637. 
Suggestion  of  death  of  parties,  for  continuing  suit. 

of  death  of  one  of  several  plaintiffs  before  declaration,  881. 

the  like,  between  declaration  and  plea,  832. 
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Suggestion  of  death  of  parties,  for  continuing  suit — continued. 

the  like,  between  plea  and  replication,  832. 

the  like,  after  issue  joined,  and  before  trial,  832. 

the  like,  after  verdict  for  plaintiff,  and  before  judgment,  832. 

the  like,  after  interlocutory,  and  before  final  judgment,  832. 

of  death  of  one  of  several  defendants  before  declaration,  833. 

the  like,  between  declaration  and  plea,  833. 

the  like,  after  plea  and  at  any  time  before  judgment,  833. 

of  death  of  official  assignee,  694. 

affidavit  to  obtain  order  for  leave  to  legal  representative  to  enter  sug- 
gestion of  death  of  sole  plaintiff,  833. 

order  thereon  for  a  suggestion,  834. 

suggestion  thereon  of  death  of  sole  plaintiff  before  declaration,  834. 

the  like,  where  death  was  after  declaration  or  plea,  &c.,  834. 

the  like,  of  death  of  sole  defendant,  before  declaration,  835.  ■ 

the  like,  where  death  after  issue  joined,  836. 

notice  requiring  the  executor  or  administrator  of  deceased  sole  de- 
fendant to  appear  after  suggestion  of  death,  836. 

appearance  by  executor  or  administrator  to  writ,  836. 

plea  by,  where  no  plea  pleaded  by  deceased,  836. 

the  like,  where  deceased  pleaded,  837. 

summons  to  compel  continuance  or  abandonment  of  action  after  death, 
837. 

order  thereon,  837. 

suggestion  thereon  by  executors  on  plaintiff's  default  in  proceeding,  837. 
Suggestion  of  death  in  ejectment,  531. 

the  like,  of  one  of  several  plaintifTs  in  error,  266. 
Suggestion  of  death  for  having  execution. 

of  death  after  final  judgment,  612  to  619. 

of  death  between  verdict  and  judgment,  619. 

of  death  between  interlocutory  and  final  judgment,  620  to  623. 
Suggestion  for  having  execution  on  judgment  after  six  years. 

affidavit  for,  605. 

rule  or  summons  for,  606. 

suggestion  thereon,  606. 
Suggestion  of  marriage  of  parties,  to  have  execution,  &c.,  626,  838. 
Suggestion  of  bankruptcy  or  insolvency,  630,  838. 
Suggestion  for  costs. 

order  for,  under  London  Court  Act,  838. 

suggestion  thereon  and  judgment,  839. 
Suggestion  of  plaintiff's  default  in  not  proceeding  to  trial,  812. 
Suggestion  to  have  a  trial  in  a  different  county  than  venue,  122,  123 ;  the 

like,  in  ejectment,  527. 
Suggestion  of  breaches  in  debt  on  bond,  499,  500. 
Suggestion  of  error  and  denial  of,  260. 
Suggestion  of  a  devastavit  in  action  against  executors,  769. 
Suggestion  that  judgment  creditor  is  entitled  to  execution  against  judgment 

debtor,  606. 
Summons,  writ  of,  for  commencement  of  an  action  in  generaL 

praecipe  for,  37. 

writ  of,  without  special  indorsement  of  debt,  &c.,  37. 

the  like,  with  such  indorsement,  42. 

the  like,  where  defendant,  a  British  subject,  is  out  of  jurisdiction  (ex- 
cept Scotland  or  Ireland),  and  where  cause  of  action,  &c.  arose 
within  jurisdiction,  46. 

the  like,  under  s.  19,  where  defendant  resides  out  of  jurisdiction,  and 
not  a  British  subject,  47. 

notice  of  foregoing  writ  to  be  served  on  defendant,  48. 

concurrent  writs  of,  48. 

renewal  of  writ  of,  49. 
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Summons,  writ  of,  for  commencement  of  an  action  in  general — continued. 

appearance  to,  50,  &c.     See  "Appearance" — "Appearance,  Proceedings 
in  default  of." 

notice  not  to  appear  to,  803. 

proceedings  to  ascertain  whether  writ  issued  with  attorney's  authority 
and  abode  and  occupation  of  plaintifiF,  67. 

demand  on  attorney  to  state  whether  writ  issued  with  his  authority,  67. 

declaration  by  attorney  that  writ  was  not  issued  by  him,  68. 

the  like,  that  it  was  issued  by  him,  68. 

order  thereon  on  attorney  to  declare  occupation,  &c.  of  plaintiff,  69. 

declaration  by  attorney  of  occupation,  &c.,  and  abode  of  plaintiff,  69. 
Summons,  writ  of,  under  Bill  of  Exchange  Act,  596. 
Summons,  writ  of,  in  replevin  in  superior  court,  562. 
Summons,  writ  of,  under  8  &  9  Vict.  c.  109.  .436. 
Summonses  and  orders  in  general. 

summons,  851. 

order  thereon,  851. 

affidavit  of  service,  &c.,  to  obtain  order  on  non-appearance  of  opposite 
party,  851. 

rule  making  judge's  order  a  rule  of  court,  852,  883. 
Summonses  and  orders  in  particular  cases — see  the  particular  titles. 
Supersedeas  on  perfecting  bail  where  defendant  in  custody,  406. 
Supersedeas,  return  to  capias  of  discharge  by,  378. 
Supersedeas  to  irregular  ca.  sa.,  333. 
Supersedeas  on  a  capias,  406. 
Supersedeas,  discharge  of  prisoners  by,  664.     See  "  Ptisoners." 

writs  of,  in  that  case,  665 — 667. 
Supersedeas  exigent,  in  outlawry,  709. 
Sureties  in  replevin,  notice  of,  559- 
Surgeon,  affidavit  to  hold  to  bail  for  work,  &c.,  as,  360. 
Surplusage,  summons,  &c.,  to  strike  out,  94. 
Surrejoinder — see  "  Replication." 

Surveyor,  affidavit  to  hold  to  bail  for  work,  &c.,  as,  360. 
Surviving  parties — see  "  Death" — "  Revivor." 
Surviving  partners,  affidavit  to  hold  to  bail  by  or  against,  353. 


Tales,  postea  in  case  of,  224. 

Taunton,  direction  of  writs  to  bailiff  of  bishop,  724,  n. 

Taxation  of  costs  in  general,  notice  of,  236 ;  affidavit  of  increase,  236,  237. 

Taxation  of  attorney's  bill,  &c.,  22.     See  "Attorney,"  Sfc. 

Taxes,  return  to  fi.  fa.  of  payment  of,  &c.,  310,  311. 

Tenant — see  "  Replevin" — "  Ejectment" — "  Rent" — "  Landlord." 

Tenant  in  common. 

notice  to  quit  by,  513. 

notice  of  defence  in  ejectment  by,  518. 

issue  in  that  case,  532. 

issue  in  ejectment  where  defendant  defends  as,  532. 
Tenant  rights,  declaration  for,  78. 
Tender,  plea  of,  101. 

Terretenants,  revivor  against,  613,  614,  624,  685. 
Time  to  declare,  summons  and  order  for,  93. 

to  plead,  &c.,  summons  for,  104  ;  order  thereon,  104. 

to  put  in  bail — see  "  Bail." 
Tithes,  declaration  for,  80. 

writ  of  inquiry,  &c.,  to  ascertain  arrears  of  rent-charge,  510. 
Title,  acknowledgment  of,  to  bar  statute  of  limitations,  513. 
Tolls,  declaration  for,  on  carriages  passing  over  a  bridge,  80;  on  goods 
brought  into  a  market  and  weighed,  &c.,  80 ;  on  passing  through  a 
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Tolls — continued. 

turnpike  and  weighings,  80 ;  on  cattle  sold  in  a  market,  by  farmer 
and  proprietor,  80. 

aflBdavit  to  hold  to  bail  for,  357. 
Tonnage  of  goods,  affidavit  to  hold  to  bail  for,  359  ;  declaration  for,  79. 
Torts,  declaration  for,  87 — 90. 

pleas  to,  102 — see  "  Pleas." 

affidavit  to  hold  to  bail  for,  368. 

judgment  in  action  for,  &c.,  487. 
Traders  having  privilege  of  Parliament,  proceedings  against,  632. 
Treasury,  petition  to  lords  of,  on  outlawry,  713,  714 ;  reference,  &c.,  on,  715. 
Traverses— see  "  Pleas." 
Trespass. 

declarations  in,  87. 

pleas  in,  103. 

postea  in,  232. 
Trial  at  Bar. 

rule  for,  201. 

notice  of,  201. 

other  proceedings  as  to,  201. 
Trial  at  Nisi  Prius. 

order  of  judge  for  amendment  of  variance  at,  202. 

the  like,  for  an  amendment  by  striking  out  the  name  of  co-plaintiff,  202. 

the  like,  by  adding  the  name  of  party  as  plaintiff,  202. 

the  like,  for  striking  out  name  of  co-defendant,  202. 

certificates  of  judge  at,  203.     See  "  Certificate  of  Judge." 
Trial  by  a  Judge. 

issue  of  fact  to  be  tried  by  judge  without  a  jury,  205. 

subpoena  thereon  and  in  other  cases,  205. 

nisi  prius  record  for  such  a  trial,  205. 

postea,  on  verdict  for  plaintiff  on  all  issues,  where  trial  is  in  London  or 
Middlesex,  and  defendant  appears  at  trial,  205. 

the  like,  where  the  trial  was  at  assizes,  206. 

the  like,  where  one  issue  is  found  for  plaintiff,  and  another  for  de- 
fendant, the  latter  going  to  whole  action,  206. 

judgment  thereon  for  plaintiff,  206. 

execution  thereon,  207. 
Trial  before  Sheriff. 

affidavit  to  obtain  rule  or  order  for  writ  of,  208. 

summons  to  have  issue  tried  before  sheriff,  &c.,  209. 

order  thereon,  209. 

the  issue,  209. 

form  of  writ  of  trial,  210. 

indorsement  thereon,  before  delivery  to  sheriff,  213. 

deputation  from  sheriff  to  try  cause,  213. 

return  thereto,  213. 

notice  of  trial  indorsed  on  issue,  213. 

the  like,  where  not  indorsed,  214. 

praecipe  for  subpoena,  214. 

subpoena,  214. 

indorsement  on  writ  of  trial  of  the  verdict,  215. 

the  like,  in  case  a  nonsuit  takes  place,  215. 

under-sheriff's  certificate  to  be  indorsed  on  writ  that  judgment  ought 
to  be  stayed,  &c.,  215. 

sheriff's  certificate  for  costs,  &c.,  215. 

summons  and  order  for  staying  judgment,  &c.,  on  writ,  215. 

judgment  for  plaintiff  after  trial  before  sheriff,  216. 

execution,  216. 
Trial,  of  questions  of  fact,  without  pleadings. 

affidavit  to  obtain  judge's  order  for,  426. 
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Trial,  of  questions  of  fact,  without  pleadings — continued. 

agreement  for  payment  of  money  on  finding  of  jury,  427. 

summons  to  obtain  order,  427. 

judge's  order  on,  428. 

issue  on  question  of  fact  where  jury  not  required  to  ascertain  any  sum 
to  be  paid,  428. 

the  like,  where  jury  required  to  ascertain  sum  to  be  paid,  429. 

notice  of  trial  thereon — evidence — nisi  prius  record,  429. 

postea  on,  429. 

judgment  on,  where  jury  have  ascertained  a  sum  to  be  paid,  430. 

the  like,  where  parties  have  agreed  on  sura,  and  it  has  not  been  ascer- 
tained by  jury,  430. 

the  like,  for  costs  only,  where  no  sum  agreed  upon  or  ascertained  by 
jury,  430. 

execution  in  either  of  above  cases,  430. 
Trial,  of  questions  of  law,  without  pleadings. 

order  for  special  case  on,  431. 

agreement  between  parties  as  to  payment  of  money  according  to  judg- 
ment on  case,  431. 

special  case,  432. 

judgment  for  plaintiff  on,  where  no  agreement  between  parties  as  to 
sum  to  be  paid,  432. 

the  like,  for  defendant,  433. 

judgment,  where  parties  have  agreed  on  sum  to  be  paid  with  costs,  433. 

the  like,  where  parties  have  agreed  that  a  sum  to  be  ascertained  by 
court  shall  be  paid,  433. 

execution  thereon,  434. 

proceedings  in  error,  434. 

judgment  of  affirmance  by  Exch.  Chamb.  on  special  case,  434. 

judgment  of  reversal  in  like  case,  434. 
Trial,  compelling  plaintiff  to  proceed  to, 

notice  to  proceed  to,  812. 

the  like,  in  ejectment,  527. 

summons  and  order  for  extending  time  of  trial,  812. 

suggestion  and  judgment  on  plaintiff's  default,  812. 

execution  for  defendant's  costs,  813. 
Trial  by  proviso,  809 ;  notice  of,  809. 
Trial,  writ  of,  210.     See  "  Trial  before  Sheriff." 
Trial,  notice  of,  124 ;  of  trial  at  bar,  201.     See  "  Notice  qf  Trial." 
Trial,  costs  for  not  proceeding  to,  810. 
Trial,  putting  off,  808.     See  "  Putting  off  Trial." 
Trover. 

affidavit  to  hold  to  bail  in,  368. 

declaration  in,  88. 

pleas  in,  103. 

order  to  stay  proceedings  in,  on  delivery  up  of  goods,  &c.,  769. 


U. 

Umpirage— see  "  J  r  bit  ration ;"  declaration  on,  80;  affidavit  of  debt  on,  364. 

Umpire,  appointment  of,  871. 

Under-sheriff — see  "  Sheriff." 

Undertaker,  affidavit  to  hold  to  bail  for  work  done  aa,  361. 

Undertaking  by  attorney  to  appear  to  writ  of  summons,  52. 

attachment  against,  for  not  entering  appearance  pursuant  to,  22. 
University,  affidavit  by  clerk  that  he  has  taken  a  degree  at,  11. 
Unica  taxatio,  forms  of,  in  issues,  118,  119,  120. 
Use  and  occupation,  affidavit  to  hold  to  bail  for,  357  ;  declaration  for,  78. 


974  Index. 


Vacant  possession,  affidavit  of  service  of  ejectment  in  case  of,  523. 
Variances,  amendment  of,  at  nisi  prius,  202.  See  "  TriaT' — "AmendwtenL' 
Venditioni  exponas — see  "  Fieri  Facias." 

writ  of,  300. 

the  like,  after  levying  part  and  fi.  £a.  for  residue,  801. 

entry  of,  on  roll,  304. 

in  outlawry,  712. 

return  thereto,  712. 
Venue. 

changing  of,  in  general,  758.     See  "  Changing  the  Vettue." 

in  local  actions,  122. 

in  ejectment,  527. 

summons  by  plaintiff  to  amend  venue,  761. 
Verdict  in  general — see  "  Postea." 

how  given,  220. 

judgment  on,  in  general,  240.     See  "  Jtulgnent." 

indorsement  of,  on  writ  of  trial,  215. 
Verdict,  Special. 

postea  on,  220. 

special  case  after  verdict  subject  to  one,  221. 

judgment  on  a  special  verdict,  246. 
View. 

affidavit  to  obtain  rule  for,  197. 

praecipe  for  rule  or  order  for,  197. 

rule  for,  198. 

judge's  order  for,  198. 

request  on  sheriff  for  names  of  viewers,  199. 
Viv^  voce  examination — see  "  Evidence." 


W. 

Wages,  affidavit  to  hold  to  bail  for,  359. 
Warehouse  room  and  wharfage,  declaration  for,  79. 

affidavit  to  hold  to  bail  for,  357. 
W^arrant 

to  distrain  for  rent,  556. 

to  high  bailiff  to  replevy,  561. 

on  a  writ  of  capias,  372. 

for  arresting  absconding  debtor,  421. 

on  a  fi.  fa.  304. 

on  an  elegit,  329. 

on  a  ca.  sa.,  332. 

on  a  sequestration  from  the  bishop,  700,  701. 

for  attorney-general  to  consent  for  pa3rment  of  money  in  outlawry,  716. 

demand  of  perusal  and  copy  of  warrant  from  constable  or  gaoler,  35. 
Warrant  of  Attorney  to  confess  judgment  and  proceedings,  &c.  on. 

form  of  warrant,  467. 

defeazance  thereon,  471. 

warrant  of,  in  ejectment,  529. 

affidavit  of  execution  as  required  by  Bankrupt  and  Insolvent  Acts,  473. 

affidavit  to  enter  up  judgment  on,  after  a  year,  474. 

order  thereon,  where  warrant  not  ten  years  old,  477. 

judgment  on,  where  a  bond  given,  478. 

the  like,  where  bond  not  given,  478. 

execution  on  judgment  on,  478. 
Warranty  of  a  horse,  declaration  on,  85. 
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Watercourse,  declaration  for  diversion  of,  89. 

Waste,  recognizance,  &c.  not  to  commit,  in  ejectment,  552. 

Way,  plea  of  right  of,  104. 

replication  to  plea  of,  110. 

new  assignment  to  plea  of,  111. 
Wells,  direction  of  writs  to  steward,  &c.  of  court  of,  724,  n. 
Wharfage  and  warehouse  room,  declaration  for,  79. 

affidavit  to  hold  to  bail  for,  357. 
Whitechapel  court,  direction  of  writs  to  steward  of,  723,  n. 
Wife — see  "  Husband  and  Wife." 
Winding-up  Acts,  proceedings  under,  655. 
Withdrawing  juror,  postea  on,  233  ;  judgment  on,  247. 
Witnesses,  compelling  attendance  of,  &c.  at  Nisi  Prius. 

praecipe  for  subpoena,  187. 

writ  of  subpoena,  188. 

praecipe  for  subpoena  duces  tecum,  189. 

subpoena  duces  tecum,  189. 

order  for  subp.  due.  tec.  on  an  officer  to  produce  a  record,  &c.,  190. 

affidavit  to  obtain  order  for  subpoena  into  Ireland  or  Scotland,  191. 

order  thereon,  191. 

subpoena  in  that  case,  192. 

affidavit  to  obtain  hab.  corp.  ad  test  where  witness  in  custody,  192. 

praecipe  for  hab.  corp.  ad  test.,  193. 

hab.  corp.  ad  test.,  193. 
Witnesses,  examination  of,  on  interrogatories  when  within  jurisdiction — 
see  "Evidence,"  "Examination,"  Sfc. 

the  like,  when  out  of  it — see  "  Evidence,"  Sfc. 
Witnesses,  attendance  of,  before  arbitrator — see  "  Arbitration." 
Witnesses,  expenses,  declaration  for,  81. 
Worcester,  direction  of  writs  to  sheriff  of  city  of,  289,  n. 
Work  and  materials,  declaration  for,  81  ;  affidavit  of  debt  for,  359. 
Writs,  forms  of,  &c. — see  the  different  titles  of  writs ;  returns  to— tee  the 
different  titles  of  returns ;  direction  of — see  the  different  titles  of  places. 
Written  instruments — see  "Discovery" — *'  Inspection" — "  Notice  to  Admit," 

4-c. 


Year,  month's  notice  of  intention  to  proceed  afVer,  114,  IIS. 
York,  direction  of  writs  to  sheriff  of,  289,  n.  (a). 
Yorkshire,  memorial  of  registry  of  judgment  in,  248. 
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